International Sub Committee Meeting (ISC), London, 12 May 2010 at the offices of Reed Smith
The meeting was opened by the Chairman, Stuart Hetherington, who welcomed everyone and invited the meeting to agree that the agenda outlined in the Discussion Paper which had been circulated be adopted.  There was no dissent from that suggestion.  
Stuart Hetherington then introduced the members of the International Working Group: Diego Chami as the Rapporteur, Jorge Radovich, Mans Jacobsson, and Archie Bishop, and referred to Chris Davis from the USA who is also on the Working Group but could not join the meeting.
Stuart Hetherington continued: I think it might be useful if we could just go around the table and I invite you to say your name and who you represent, so that when you are speaking later you do not have to tell everybody who you are and we all know who you are. So perhaps we could start on my left. 
Stuart Hetherington continued:  The CMI proceeds, once it takes on a piece of work, almost invariably by a way of sending  questionnaires to the National Maritime Law Associations to find out what goes on in their countries in relation to the various issues the topic throws up. So, that is how we have started, and you have seen the answers in the synopsis and also the report of the first working group meeting we had last September.  The next step is usually the stage we are at today: to try and involve industry and the people who really have an interest in the topic.  We as maritime lawyers have an interest , as members of CMI have an interest, in trying to create uniformity wherever we can. However, you are the people who are at the coal face and we want to hear from you today, so you will not be hearing much, I hope  from the members of the International Working Group. I would like to introduce them to you, so you know who we are. 

Thank you very much, I thought that perhaps the next step to take before getting into the agenda and ask the questions, would be to ask one or two of the interested groups in this debate to tell us how they see the debate going forward, and what they would like to get out of today, what they would like the CMI to do, or not do-just to put on the table where they see the debate has come from to get to this point and where they would like to see it going in the short to medium term. 

I suppose that what prompted me to think that it would be useful to proceed this way  was what was given to me in the last few days, and I suspect not everyone around the table has seen it,  it is a document that is called a Position Paper by ICS.  I found it to be a very helpful document, as it sets out some of the history of the last year or two, that is where the ISU and the ICS have got to.  I think it would be useful for us to hear a synopsis of some of the things that emerged from that document.  And then we should perhaps hear from the ISU.  To some extent we heard yesterday afternoon, in those excellent presentations, some of them concerned the facts and figures that drive the ISU to think that the convention needs changing. And then we should hear from the insurance market, and the P&I Clubs should state their positions as well. So, perhaps the ICS representative would like to say a few words initially. Thank you.

Ms Khosla

Thank you very much; I just wanted to start by providing some background to this discussion that can be of some help to this meeting. 
I think that for the last three years we have been actively engaged in these discussions in the Lloyds Salvage Group. The ISU has proposed that there be a separate award for environmental salvage, where damage has threatened  the environment, which is distinct from that which they earn from the salvage operations in respect to the ship or cargo. 
It was proposed as a means of “retaining a vibrant and viable salvage industry” and one which would  improve salvage response for the benefit of everyone.  And that will include the shipowners , the insurance, the property insurance and the liability insurance.  We were informed that it would encourage salvors to invest in research, training, command and equipment to protect the environment. 
We also understand that marine property underwriters were also interested in this because they were unhappy with the way liability was apportioned between them and the liability insurers, since in their view the apportionment benefits liability underwriters but at the expense of property underwriters, when it should be borne by liability underwriters. 
As shipowners we are very interested in maintaining a strong vibrant and viable salvage industry, it is also in our interest to do so; we will look at any suggestion that the industry is in need of support.

The initial idea was presented by salvors on the grounds that they were facing financial difficulties.  We sought an explanation about the financial difficulties; whether or how more funding was needed by the salvage industry to survive in a viable form. Unfortunately, despite our requests, we did not receive much information in relation to the funding  issue by the ISU , but it subsequently provided financial details at a relatively late stage and these made it clear that revenue from LOF, SCOPIC and related services had and continued to increase substantially.
So that was the first stumbling block we experienced in this discussion. It was then said that there was an increasing duty on salvors in relation to protection of  the environment, which occurs on all salvage, over and above any operations to save property and salvors think that the efforts which have been spent in saving the environment have not been sufficiently rewarded.
We discussed the ISU proposal to amend the Salvage Convention to provide inter alia for a distinct and separate award for environmental salvage and which initially also proposed an amendment to the apportionment of liability for salvage services to minimize or prevent environmental damage as provided for under Articles 13 and 14 of the Convention.

We stressed to the ISU that in circumstances when the salvage industry was performing well financially any proposal to revise the present arrangements must satisfy certain criteria. They must (1) be sufficiently clear, substantial and tangible for ICS and the IG to understand, (2) would demonstrably improve casualty response and confer benefits on those currently paying for casualty response and (3) would identify what elements of the current casualty response regime-specifically the notable practical benefits and certainties of SCOPIC, would be either retained or adjusted.
The proposal which subsequently emerged from the ISU failed to satisfy these criteria.  In particular it failed to show that there would be an improvement in environmental salvage response and that there would be any benefit to those that would be paying for it, namely shipowners and their liability insurers.  Notwithstanding the ISU's failure to satisfy these basic criteria in the discussions which have taken place within the LSG, we now find that the same issues are being raised here in this forum.
We remain of the view that the ISU have failed to justify that salvors are entitled to a separate and distinct award in relation to "environmental salvage".  The proposal is similar to the concept of "liability salvage" discussed during development of the Salvage Convention and rejected in 1989.  This was rejected as being unworkable and a compromise was agreed by all affected industry parties, which was reflected in Articles 13 and 14 which have in turn been supplemented with the SCOPIC scheme.  SCOPIC was agreed as a commercial solution to the problems associated with Article 14, as alternative mechanism to Article 14.  SCOPIC is recognized by all parties to be working well and the rates are reviewed regularly. 
We do not agree that there is any necessity to re apportion the liability of insurers. We believe that the present arrangements reflect that important principle of shared responsibility which underpins the Convention.  The principle is supported and recognized bt States, namely that all parties to the common marine adventure are responsible for the environment and should participate in any risk to the environment. The principle remains current and was affirmed just last month at the Diplomatic Conference on revision of the HNS Convention when the importance of retaining cargo's liability for the environment  was overwhelmingly supported.  We therefore do not accept that there are any grounds for reapportionment. 

We also consider that with this proposal there are a lot of uncertainties as to how an environmental salvage award would be settled.  The questions which had been put to the ISU in that regard had not in the view of the ICS been answered.  In particular the ICS remains to be convinced how all parties would benefit from the ISU proposals. The proposal as presented now remains unclear in many respects, it still fails to identify how it would improve environmental salvage response and does not identify any benefits to ship-owners/liability insurers. 
Another issue that was discussed was that it would not be feasible for an arbitrator to make an assessment- because it would be very difficult to know what damage had been prevented.  So I think that there are a lot of questions remaining with regard to the environmental salvage proposal and last year we asked the ISU to state a clear proposal which would show how salvage would be improved with the environmental salvage award, how this would benefit the property and liability insurers and we were not satisfied with the information we were given.  Now we are here discussing the same issue even though there are some questions that have not been resolved yet.
Stuart Hetherington
Thank you very much, that has been very helpful. Would somebody on the ISU side like to explain their position and perhaps respond to some of those points? 

Mike Lacey
I would like to respond in relation to the questions that had been raised in the previous meetings. It is true that we were given -I think - five questions in the meeting and we were asked to respond in detail to those questions, but some of the questions were almost impossible to answer. You could write a book on some of these things and never come up with the answers to satisfy all the parties.

In today's world the environment is everything.  I mean, there is no salvage operation feasible without the environment being at the forefront. In fact, in the majority of cases today personnel come first, the environment comes second and the salvor and property come third. 
There are a lot of actions that are taken by the salvor which relate to safeguarding the environment. Article 13.1 (b), which refers to preventing damage to the environment is  insufficient to properly reflect some of the actions that are taken, and indeed some of the successes achieved by the industry in preventing further damage . 

We know that the property underwriters share our concerns in relation to salvors' actions regarding the environment; their concern is that they are paying for something they do not actually insure. And this goes all the way back to the first discussion about  30 years ago, which resulted in LOF 80.   Then there were the discussions of 1981 that involved the environment and the compromise which provided for special compensation, the Montreal Compromise. So  all the way through there have been compromises made to reach a solution that worked, and the environment was dealt with under article 14.  Later, there was a further development when SCOPIC was negotiated.  It has undoubtedly been successful . By and large the Clubs and ISU like it. 

But one of the problems with SCOPIC is that it is tariff- based. So, it can never be a subject of reward.  So that makes it impossible for SCOPIC to involve any elements of any reward for success. But it does work.
And the problem with article 13 is that whilst there is the procedure for making a reward for success you are limited by the fund, which is the salved value of the ship and the cargo.  
It is recognized that the real problem for the Clubs is the doubt or uncertainty surrounding the assessing of an award regarding environmental salvage. It is the uncertainty of financial exposure that they do not like.  They prefer financial certainty. The Clubs considered the various proposals we put forward and we were open to different ways of setting environmental awards: one was to take the gross tonnage of a ship and multiply it by so much per gross ton, and the other one was to utilize existing funds, like the CLC fund etc., to take care of the environmental award. But some people were not in favour of using the same funds for such awards. The ISU does not want to become involved in conflicts with other claimants against existing funds such as the CLC.  ISU simply wants a mechanism to identify a fund hence the reference to the various liability conventions.  The ISU does not see any difference to assessing an award under Article 13 to assessing an award for environmental salvage. There is no greater certainty in the former to the latter. The methods suggested have apparently been insufficient to satisfy the ICS. 

The criteria for settling an environmental reward are intended to be the same as under Article 13.  I think there is no more uncertainty in assessing such an award by arbitrators in assessing other kinds of awards, there are criteria and there is experience.  I think that 2/3 of the LOF cases are settled by negotiations and the system works well and will continue to work very well.
If you take a look at the whole history of the LOF in recent years (and the figures go back to 1978), you will find that the level of rewards are all less than 10% on average throughout the period. In recent years they have increased to about 20%, especially in very complicated cases.  There are very few cases where the rewards go up above that figure. 
We do not see why arbitrators could have any real difficulties in arriving at an environmental award.  They are given certain facts and they have criteria to assess the reward.  We think they can make a proper reward under the existing article 13, and they should be quite confident in doing this. Thank you.
Stuart Hetherington
Does anybody else from the salvor’s side like to take any of the other issues Ms Koshla rose? I think the first thing she rose was that the salvors have been unable to justify the financial concern and a bit of that came up yesterday, but not a huge amount, does anyone want to add something here?

Mark Hoddinott



I know very few operations where the bunkers are not removed in salvage operations.  This operation is very risky and it would be sometimes much better to leave the bunkers within the ship and not remove them.
What normally happens is that the national authorities require the salvors to remove the bunkers before they do anything else. Bunker removals can be time consuming operations and it is often better to keep the bunkers on the ship, because it might increase the risk to the ship by keeping her aground longer and exposing the ship to the risk of further damage. This requirement increases the need for specialised equipment for salvors.  They have to persuade their companies to provide the funds to buy them.  If salvors knew what award they were likely to obtain they could more easily persuade their companies to invest in that equipment. There is currently no clear figure or standard value to apportion to those services, and thereby convince the salvor to invest in that equipment.  We could also invest in the future in these services if there was greater transparency.

Stuart Hetherington

Michael Howard, yesterday I think you mentioned an absence of evidence about such matters ( to prevent damage to the environment) , is there a point you could make?
Michael Howard

The first one I will make is the necessary impartial position of arbitrators. I think an arbitrator should be impartial and he should be concerned with the interests of both parties.
The second one is that I see very little evidence presented, in most cases, of a specific threat to the environment. And certainly also I could say that the awards do not reflect as a substantial proportion of what I might call the appropriate element, the work done in relation to environmental protection. Even though, as it has been observed, that has become a dominant feature in many salvages. And a large of the amount of the work done is in compliance with, in some cases, unnecessary government intervention. And when one comes to assess a salvage award, possibly because of the habits of thought engrained by many years affect this, one still think in terms of physical benefits. In considering steps taken to protect the environment one will take into account the liabilities to third parties in the overall award.  So you have this rather evanescent concept in relation to the environment and yet it maybe a central element of the job. 
Something more could be done by way of the available evidence to establish what the threat was, what liability has been diminished. The funds available may be limited by reason of the property values and you have no other fund available. Then there must be questions as to whether it would be economic for salvors to invest in the expensive enquiries that would be needed to justify the extensive work being done. You have a record of the work being done, what you do not have is expert evidence about the scope of the danger.
We do have some evidence of course in some cases but you would tend to make cases much more complex- if you investigate this in more detail. 
Stuart Hetherington
Thank you very much.

Does anyone from the insurance side like to say something?
Simon Stonehouse

I endorse what Mike Lacey has said that personnel affairs come first, then the environment and finally property.  In article 13 that part of the work done by salvors to remove bunkers, where not necessary to salve the vessel, is reflected in an award and it should be the responsibility of  liability insurers and  not of property insurers.  We have raised this question in the last few years and  believe property insurers are disadvantaged, and in fact damage may be done to a vessel in the process of removing bunkers. 

Nic Gooding 

I agree with Simon Stonehouse. We believe that property underwriters are not liability insurers. They are not covering the liability part of a ship's operations. At the CMI conference in Sydney in 1994 we reached an agreement on the collision liability that was treated in general average and other arrangements of the like could be made for salvage. 

Graham Daines
Could I just say something that is complementary probably to what Kiran Khosla outlined earlier? Just to put into context as to why we are here and discussing these issues again today, because many of these points have been discussed previously. They have been discussed in a working group, the Lloyds Environmental Salvage Working Group, on a number of occasions.  When the Lloyds Environmental Salvage Group first met, I think it was the Spring of 2008, a brief summary note had been prepared by Hugh Hurst which  outlined the 5 points which were of a particular concern and which needed to be addressed in any proposal from the ISU and the property underwriters. Perhaps I could just outline those very quickly.
The proposal would need to have worked examples showing how casualty response would be improved and the benefits to be obtained from this; would identify what, if any, of the benefits and certainties introduced through SCOPIC  would either be retained or adjusted; and would address the ISU’s concern that they are not adequately remunerated for what they do to protect the environment.  
It would also address the property underwriters concern that there is unfairness in the apportionment of the current costs of environmental protection. All of these points were on the table for consideration.

Despite a number of constructive and interesting discussions, we did not achieve a consensus. Mike Lacey has drawn attention to the practical workings of SCOPIC -and it has worked very well from all perspectives. The use of  tariffs has not been a problem (in our opinion).  There have been clear advantages, which have achieved and produced certainties and resolved the problems under Article 14 which were apparent to all concerned.  It is worth remembering that SCOPIC does not require the establishment of an environmental threat and no geographical restrictions apply.  The latter point is to the advantage of property underwriters if a casualty has an uncertain outcome mid-ocean. 
Going back as far as 1980, the IOPC Fund adopted a Resolution which, in the context of the assessment of environmental damage stated that: "the assessment of environmental damage to be paid by the IOPC Fund is not to be made on the basis of an abstract quantification of damage calculated in accordance with theoretical models. In a paper published in a US MLA newsletter Colin de la Rue and Charles Anderson are quoted as commenting that "the use of such models to assess salvage awards for damage has the obvious danger of bringing the process into the realm of sheer speculation".
And those concerns are very real for the ICS and liability underwriters, whereas the certainties which come out of SCOPIC are in danger of being destroyed. We still do not know what ISU's proposal could mean in dollar terms in practice. There is no way of knowing how arbitrators would calculate awards.
Kiran Khosla

I will just endorse that. I think that also goes back to 1989. 

The Salvage Convention reflects a compromise that was a complicated compromise, which resulted in Article 13(1)(b). I think that has been overlooked in other discussions but I think that a  further compromise has been reached in relation to SCOPIC which does not go into general average. 

John Noble
I will address two concrete points about what we have just said. The first is that I am aware of the IOPC Funds reluctance to assess natural resource damage.  In contrast however, in the last 30 years there have been responses to hundreds of collision incidents and the costs involved in them are available within the ITOPF.   ITOPF has responded for example to oil pollution, I think, in respect of 600 or 700 incidents. So you can establish from research what the true environmental cost is and you are not looking at abstracts of scientific data. And I believe that with this current information available it would be gradually possible to come to a figure that an arbitrator could use. 

Since the Montreal Compromise of 1980 and the Salvage Convention Compromise of 1989 the environment has become a much more significant issue. When I used to attend casualties the environment was not really an issue. Lip service was paid to the environment.

And I think that just as the CLC Fund Convention has advanced over the recent years to change I think that the Salvage Convention needs to look at the changes in the last 30 years and give consideration to those changes. Thank you.

Ben Browne

I think amendments to the Salvage Convention are needed to remedy an inequity. The need to change is because Article 14 has been shown not to have worked, and the system has been shown to be useless. The need for change is not because salvors are doing badly or well financially. If the salvors get an increase in terms of the environmental award it could well be removed from Article 13. Article 13(1)(b) needs to be transferred into a stand alone environmental award. The only question here for me  is whether it would be workable. 

In the discussions between the property writers and the ISU there was some tension in that respect. There are two elements in every environmental award. The first one under Article 13(1)(b) is the element in preventing or minimising damage to the environment- there is an inquiry into the work done to remove bunkers, lay booms etc. 

The second one is  the extent of environmental liabilities to third parties. Now I would suggest this would be something that will be used to calculate the uplift on expenses for minimising or preventing damage to the environment. That could be done through SCOPIC: they send an SCR on board, he will work out what is and what is not attributable to avert or minimize damage to the environment, he would calculate the cost on a tariff basis and then the arbitrator will arrive at an uplift by reference to the extent of environmental liabilities. Certainty would be achieved over time. 
There could be a limitation amount based on the tonnage of the vessel. General average does not play a part in Article 13 or 14. These are expenses for a wider public other than maritime professionals. It would not take long to draft and it is quite simple. 

Stuart Hetherington

Would anyone like to comment on that proposal? If not we can look at the items in the agenda.
Dr Kroger

Could I just make some comments? The Montreal Compromise was made because the whole enterprise is regarded as a marine adventure, and this is why there is a sharing in the risks involved in the marine adventure. If we now start picking at little elements like these and removing them, then you really find that the whole compromise is destroyed. It is ok to rebuild it but we have to get back to the original point in the joint marine adventure where we all had benefits and avoid problems that could be counter productive.

Stuart Hetherington

Thank you. Any other general comments?

Graham Daines

Could I mention the question of bunker removal? There have been occasions when the circumstances dictate that there will be a distinct advantage in removing the bunkers. That has to do with pollution prevention activity at a very early stage of the casualty response, it certainly reduces the environmental threat.   The Clubs often step in and pay for this task as clearly it reduces the environmental threat.
All parties agreed that Article 14 had become unworkable and this resulted in the introduction of SCOPIC. One of the issues of concern for the Clubs and others when Article 14 was first introduced was the reluctance on the part of salvors to eliminate pollution threats by agreeing to the removal of the bunkers early on because there was a concern in relation to the scope of the award to be made later. 
There should be no suggestions in any proposal which could give rise to a similar position.  This was  a real frustration at the time. 
Hugh Hurst
I would just like to make two points. One is in response to John´s point. In 1980 when the Montreal Compromise was agreed, the environment was very much in mind and property underwriters continued to accept that a salvor´s award was recoverable under the existing forms of policies, notwithstanding that such awards may have been enhanced to take into account the measures taken to prevent damage to the environment.  So the environment was very much in mind at the time of the Montreal Compromise.
The second is just a practical point: much has been said about SCOPIC and the industry generally thinks that SCOPIC has worked very satisfactorily. SCOPIC was developed to satisfy the concerns of salvors since Article 14 was not operating as intended. So it was a compromise that was made by shipowners and Clubs. It is worth pointing out that the SCOPIC rates are reviewed every three years.  The last review took place in 2007, and there is a further review in 2010.
Simon Stonehouse
Casualties such as the "Erika" and "The Prestige" and the more litigious society in which we live have clearly made environmental salvage much more significant and has caused property underwriters' views to change.
Mike Lacey

I personally had the benefit of running a salvage company throughout the 1980s , so I can speak with some experience of how salvage operations were conducted at that time. And for sure salvors were left very much to their own devices. Coastal States did not bear down on salvors. Regarding the property insurers I think that there is an ever increasing burden placed on salvors to have regard to the environment.

So it is a different world today from the 1980's that we are discussing now. Things have changed. 

Stuart Hetherington

If that is all in the general discussion, could we perhaps now look at the items that we have identified in the agenda? As you will recall, in the Discussion Paper, I have used information from my own country in which the Federal Government has given significant sums of money to the salvage industry. I do not think that would have happened were the salvage industry in a position to take on board all the roles the Government obviously wanted them to take on. I do not think Australia is unique in that respect. It is funded by shipowners by way of oil pollution levies that every oil carrying ship, whether as cargo or as bunker pays. Presumably that finds its way into the freight rights.
So ultimately the tax payer is funding the salvage industry to provide a service which historically it was able to provide. My understanding is that that happens in other countries.  I would be interested to know, as question 1 on the agenda was intended to try to have illicited, what is it that salvors are saying they are unable (because of insufficient awards) to provide?  What sort of services or facilities are they unable to supply in order to provide the service which is required of them? And is this something that is happening in other countries? My understanding is that South Africa and the UK (which were referred to in the discussion paper) are two further examples. Are there other countries that are also financing the salvage industry to provide services they did not previously need to be funded for?  And is that a problem? 

Maybe the answer to all this is that every country in the world will need to pay for tugs in order to have sufficient facilities that they can meet the emergency situation that is around their particular coast. So the problem goes away, we need not worry about it. I would just be interested to hear people who run salvage companies and other countries, whether this is a common situation. 
Uffe Rasmussen

The general opinion in Denmark is that it is of great importance that private business interests in salvage need to be retained without State support. The situation may be improved by having tugs on station.  That may of course necessitate State support, but generally speaking the salvage industry should remain a private industry. I believe that there are arrangements in some other European countries to keep tugs on station.

Stuart Hetherington

Are there any other countries anyone knows that support the salvage industry?

Mike Lacey
There are other ones: The Germans have two, the Dutch have one, the UK has four ETV's, the French were one of the first ones and South Africa was the first.   Spain, Malta and Italy also all support harbour towage as well as the Australian Government to which reference was made in the Discussion Paper.  The Chinese government also owns tugs and salvage companies. It is only developed countries which have such capabilities, as it is expensive.  There are no ETV's in Africa (apart from South Africa) and the USA have a different scenario.  OPA 90 places the emphasis on the clean up side rather than the prevention side.  
Mans Jacobsson
The Baltic States have an agreement.
Anne Fenwick

As far as Malta is concerned, I can confirm that the government has special units which deal with the emergency response generally, not just talking about issues relating to the sea but air and land and part of that unit does have access to a tug. However my concern is to find whether a response would be there to the degree to which they would be able to assist in a real major situation which is always a concern. And this is where I believe the notion of the development of the environment salvage is important.
Certainly the local tug companies I believe are also obliged to offer assistance in such situations but again I think the expertise is limited so there is a major issue and we have a problem and I think that it is a concern to us and we are watching this very carefully to see how this discussion develops in terms of environmental salvage. 

Matheos Los

It is totally correct that the protection around the Coastline of Europe has been strengthened by the European Maritime Safety Agency and out of that experience additional oil pollution clean up capacity has built up and they are paying around 25 million Euros in doing that. There is a lot going on within the government scene to build up capacity to combat oil pollution. That is the situation.
Jason Bennett
However, EMSA, with its headquarters in Portugal is not focused on prevention. Secondly they are saying there is going to be a spill and we should clean it up. They do not seem to be focusing on preventing.  Salvage incidents are diminishing.  Economic factors have led to stockpiles and people being concentrated on shore in certain locations.  Shore side equipment and knowledge is now the emphasis and not just the availability of tugs.
Matheos Los

I could answer that but I do not think this takes us anywhere.

Stuart Hetherington
Thank you. No one has really answered my question about the salvage industry.  Is it that they did not want to be providing tugs and let governments do it or were they were just unable to do it?
Mark Hoddinott

I think that if you look at the environment, we have moved on from the 1970s business model which had been followed by all the major salvors.  ETVs are replacing salvage tugs. There is, however, insufficient financial reward to enable salvage companies to retain vessels but there is sufficient to retain people and specialized equipment. So we have a new model, that is people with experience that are retained ashore, they have the knowledge about the business and there is also the specialized equipment. This model has contributed to growth in the industry. 
Hugh Hurst
I agree with the comment.  When we were first approached by the ISU we were told there were insufficient rewards being generated to be able to provide a viable industry, and we said “well, prove it!”  The ISU provided figures that demonstrated the contrary and the whole ground of their argument shifted to being: "We carried out a service that benefits you and therefore we should be rewarded for it. The initial basis on which we were approached was lack of profitability. 
Mark Hoddinott

I think there is a change, with most of the major salvors now being owned by big corporations, who are more risk adverse than in the past when there were family companies that ran them. They now have to budget carefully and make a return on their investment.  Big corporations do have more capital available for investment.

Jason Bennett

Salvors activities have been brought within the field of criminal law.  Some operations are more prolonged because of this and the emphasis on environmental salvage. There is greater operational risk and salvors are required to ask themselves whether the reward is worth taking the risks involved much more than previously.  May be it is a matter of time, we will not see it now but the situation can change in the next few years as well. 

Dr Kroger

The question of risks of liability and the other risks run by the salvors or their equipment are taken into account under Article 13(1)(g), these are an element to consider. 

John Noble

I think that we have identified the availability of vessels issue and the knowledge and equipment issues.  If you look around salvage companies there is a pollution-response capability which is not very big and I think that there has been too little investment. We should encourage the salvage industry to be in a position to invest more in more pollution-prevention or response equipment. And that is an area that needs a little bit more incentive to be able to invest more in environmental response equipment. 
Ben Browne 
SCOPIC remuneration does not provide sufficient reward to invest. The SCOPIC rate started out to be generous. The question is whether the system we are currently in makes it possible to achieve the goals we want to achieve or whether we should begin from scratch to make a new compromise, because it cannot only discuss introducing a mechanism on environmental salvage into a new convention without having Article 13 and Article 14 and SCOPIC removed. Then we are starting from scratch again dealing with a totally new compromise, and then you do not need only the two sides of the compromise, then you need government as well. And governments will take over this problem if in its opinion there is a compelling need. Both sides of the industry think that that is not the case. 

Dr Kroger
We actually, in the discussions we had with the P&I Clubs, the proposals were that the LOF incorporates SCOPIC. And thereafter, the salvor would have two options, three options in fact. You have to make conscious decisions. This would be an alternative for the award. SCOPIC rates were intended to encourage investment
Hugh Hurst 
I think that it is perhaps worth looking at the ultimate result if the CMI does put forward proposals to amend the Salvage Convention, namely whether or not they will be taken up by the IMO. I have to say that the IMO would be unlikely to want to amend the Salvage Convention, if there is no demonstrable compelling need. States believe the system is working very well. It is not really their concern in what way costs under the Convention and the LOF are actually distributed between the industries. Their concern is that the Salvage Convention operates effectively and from the State’s point of view, it does.  I think that looking at the Salvage Convention is not on the IMO working program. I think the IMO would certainly not look at amending the Salvage Convention, as from the State’s point of view it works very well. 

Uffe Rasmussen

The IMO response is a matter of separate consideration. The Danish MLA has a number of objections to the proposals made by the ISU. I must say that the Convention cuts across the principle of no cure no pay which is an attractive principle. We have traditionally considered that system as very attractive and it should be retained as much as possible. 

The 1989 Convention made a change to that principle. There are serious problems with the ISU proposal, there is a basic element that has been changed. In particular the unspecified nature of any award or the environmental liabilities that are referred to.
In the environmental award there has to be some major success and some might say success is pure and I think that that word does not relate to the property itself. 
The limitations identified under the various Conventions are extremely high. The environmental award seeks to identify preventive measures which are taken, which is not part of the law of salvage.  There are serious problems with the proposal. We see that it is unspecified which other environmental liabilities are there. So it is quite unclear which sort of liabilities are at risk here and what are their limits in reality. 
Mike Lacey

Could I just respond to that? The ISU proposal specifically did not include avoidance of liabilities because of the difficulty of quantifying them. We did not want to complicate the issue. 

2/3 of all cases are still performed without any involvement of SCOPIC. So SCOPIC is not involved in 2/3 of cases. It is actually only involved in 20% of cases. You have to comply with your obligations to prevent damage and protect the environment. 

The suggestion made by Ben Browne that an SCR can identify what savings have been made is not attractive to the ISU.  It is not his role. It requires too much by way of calculation and would be an impossible situation. 
Stuart Hetherington 

Looking through the agenda, I think we have covered -in one way or another- the first of the four "dot" points. The next dot point asks whether there is any  further mechanism that can be attached to SCOPIC to provide some benefit, some reward,  within the Article 14 or SCOPIC regime that covers this environmental liability- liability salvage issue. Does anyone see any scope to debate along those lines?   
If not then we can go to the next point, are there any other solutions to meet the concerns of the salvors?  If we do not mess around with SCOPIC or article 14, are there  any ways of amending article 13, other than by the environmental salvage suggestion that would improve the situation of the salvors ? 

Mark Hoddinott

As to whether the ISU's proposed changes to salvage law would make a significant difference to the financial capacity of salvors to react to major incidents?  Can I give as an example a piece of equipment which my company would like to develop to make bunker removal easier.  I would need to satisfy my treasury department of the return I would be able to get from developing and using such a piece of equipment.  An environmental salvage reward might assist me in that regard.  

Hugh Hurst

Such a piece of equipment could also be used in relation to wreck removal as well as salvage.

Mark Hoddinott

I agree.

Stuart Hetherington 
Michael Howard, I am interested here whether you think in relation to the avoidance of liabilities issue, whether that is a consideration that you should take into account, the saving of the liability that a shipowner might otherwise have to a government instrumentality.  My question is do you think it is covered currently by Article 13?

Michael Howard 

The duty that a salvor is placed under in relation to the environment is governed by Article 8 and it is in the interrelationship between Articles 13 and 8  that arbitrators have a role but nobody wants to require arbitrators to require such details in respect of each factor. 

Graham Daines 

In earlier discussions with salvors the ship owners had enquired how additional funds might be utilized by salvors and no satisfactory response was received. How would such additional funds be ring fenced?  
Vasanti Selvaratnam QC 

I discern from the discussions that salvors want greater transparency from awards and do not see any reason why arbitrators could not address that. The main problem with Article 14 is the fact that the House of Lords interpreted "fair rate" as not including a profit element. A possible amendment to Article 14 would be to make it clear that it did include a profit element.     Consideration should be given to making awards more transparent so that salvors know how much they are receiving for the Article 13(1(b) element.
Ben Browne
SCOPIC was introduced for 10 reasons and that was one of them.

Mike Lacey 

It is very rare for salvors to introduce evidence concerning environmental element when seeking an LOF award.

Ben Browne 

That is because salvors do not get credit for avoiding liabilities.

Stuart Hetherington

To what extent can you say arbitrators are constrained in enhancing an award under Article 13 1 (b) by the value of the salved fund?

Michael Howard
In my estimate, in only about 1 in 5 or 1 in 10 cases, thus a minority, would an arbitrator be restrained by the extent of the fund.

Archie Bishop 

SCOPIC is only a minimum payment. It is a safety net and it is the minimum payment which is received in 20% of cases.

Neil Roberts 

Following the Deepwater Horizon change is proposed to OPA 90 to include a potential fine of $10 billion from $75million.
Michael Howard 

The liability aspect does not have much significance to an arbitrator. When considering environmental damage he would look at the cost saved including liabilities to third parties. He would regard penalties and clean-up as coming within Article 13(1)(b).

Simon Kverndal 

Submissions characteristically put it in that way. It is a broad brush approach which looks at such questions.

Mans Jacobsson 

When considering the costs of clean-up operations etc. figures quoted are often the claimed figures which might be very different from the amounts accepted for compensation. The question as to whether the costs are admissible for compensation depends on whether the operations and the ensuing costs are reasonable.
Stuart Hetherington

I suggest we now give consideration to the proposed wording, contained in the Discussion Paper, of the new Article 14 proposed by the ISU.

Mike Lacey 

It uses the language of Article 13. 

Dr Kroger
The description "resultant benefit conferred" raises the question of liability salvage. 

Archie Bishop
If no benefit is conferred the salvor will not be rewarded. 

John Noble

People do know what the costs are when oil is spilled. 

Hugh Hurst 

There is an in-built assumption that the ship owner would have a liability but that is not always the case.

Graham Daines 
Such a provision creates uncertainty. 

Ben Browne 
Arbitrators are required to make decisions.

Robert Wallis 
I have no difficulty with the hypothetical approach. The requirement to consider "danger" covers a multitude of things.

Simon Kverndal 
If a ship is near a coast there is no difficulty in stripping out that element and making a separate award.

Uffe Rasmussen
Just as an example that the proposal will not work: in relation to option 2 more than one Convention could apply. Words might need to be added such as "whichever is the less" to clarify this aspect.

Dr Kroger 
The proposed new Article 14 would create new problems in relation to the interrelationship of Articles 13 and 14.
Robert Wallis 
It created an encouragement to protect the environment and was a decent way forward.

Archie Bishop 
The method of capping the award under Article 14 is negotiable and we are happy to look at other potential caps.
Mans Jacobsson 
The IOPC Funds have been identifying the purposes of response operations when assessing claims since 1985. Some parts of the operations may be salvage and some may be pollution prevention. 

Michael Howard 
The same problems arise in relation to general average.

Hugh Hurst 
Such problems arise after costs have been incurred and it is a different proposition when a hypothetical scenario is being considered. The convention is working satisfactorily.

Ben Browne 
Article 14 is inoperable and SCOPIC, being tied to LOF, does not remedy the problem in other countries.

Joop Timermans 
My company has been involved in many salvage operations in which no LOF is used and fixed fees are negotiated. A large proportion of claims will be non-LOF claims.

Stuart Hetherington
Could we consider the suggestions made earlier by Vasanti Selvaratnam that the arbitrators give greater transparency in their awards so as to show what element relates to Article 13(1)(b) and that Article 14/Scopic incorporate a greater profit element.

Mark Hoddinott 

I am wary of messing around with SCOPIC.

Ben Browne
It is unsatisfactory that the Convention does not include ship owners' liabilities.

Uffe Rasmussen
That was an essential element of the compromise in Montreal. In my view Article 13(1)(b) should remain and be paid by both property interests. The compromise is only 20 years old.

Ben Browne
Article 13 does not instruct the arbitrators to consider liability issues.

Simon Kverndal 

It is one of the dangers.

Michael Howard 

It is certainly arguable and in practice it is taken into account.

Francis Rose 

It is simple enough in arbitration awards to identify pure principles of law and arbitrators can weigh factors in an informal way. I would be surprised if anybody wants arbitrators to set out these matters in detail. 

Michael Howard
Arbitrators cannot separate out the factors. They are inseparable, but they can identify with greater clarity.

John Noble 

The salvage industry has changed. The large salvors are part of very large corporations which seek a return on their investment. The salvors are small parts of larger companies. The recognition that there is to be a reward for a particular service would make it possible to justify investment.

Graham Daines
The corporate mentality can be seen in the greater amount of wreck removal work being done by salvors. That would be an example of an unwillingness to take risk.

Donald Chard
It is difficult to justify paying additional funds to induce people to stay in the industry.

John Noble
It is of benefit to the PI clubs that one part of the industry can save another from paying out millions.
Stuart Hetherington

Let me move into the next point.  Many years ago the market came up with this bizarre concept of someone paying  ¾ of liability and someone else paying a quarter. What if something like that happened in this arena? What is being said is that in the last 20, 30 years environmental protection features much more strongly in what is done in these situations. Does that suggest that a certain percentage of the work that goes into a salvage is to protect the environment? Whether that amounts to 1/ 10, 2/10, or 6/10 I have no knowledge.   Should that insurer not meet that aspect of the award?
Putting that aside, if arbitrators can be persuaded, as a result of much more evidence being advanced by salvors, that they have saved the ship from millions and billions of dollars of clean-up costs and millions and billions of dollars of fines, and that should be reflected in the award do we not get into a position in which inevitably in all other awards a certain percentage is relevant to that aspect and so would the solution not be simply to adjust the insurance arrangements to have the insurer meet those liabilities? 
Graham Daines
Well I suppose yes, it is certainly not off the wall to say that. But it obviously would be necessary to consider it commercially.

Stuart Hetherington

That is what I was looking for, this is a commercial problem. And it does seem to me there are people around this table who have been having discussions for years and need to look outside the square a bit, to see what other solutions are potentially available. 

Graham Daines

It is not such a big point, but there are incidents where the cargo proportion is not actually paid by the cargo because of reasons related to a breach of the contract of the carriage. So there are cases where property underwriters are reimbursed.

Kiran Khosla 
The ICS does not want to see any unravelling of the Montreal compromise.

Stuart Hetherington

Anyone else want to say something about that discussion? 
Mike Lacey 

The Montreal compromise had gone out of the window when SCOPIC was introduced. 

Mans Jacobbson 

In order for there to be any likelihood of IMO considering a revision of the Salvage Convention a "compelling need" for amendment of the Convention would have to be established.
Mike Lacey 

The first changes to LOF was the introduction of LOF80, then the introduction of Article 14 and then SCOPIC were all variations to the established law, all of which caused great concern among all participants when first introduced.

Stuart Hetherington

Can I say I have some difficulties regarding what the Montreal Compromise is.  Having sat through a number of CMI meetings, whether it be debating clauses, drafting  conventions or whatever and I am sure everyone would have different views as to what at the end of the day has been compromised. We had a discussion about liability salvage today and it seems that liability salvage is alive and well.  Where does that sit with the Montreal Compromise? I just wonder whether we have moved on from that today, particularly given what is in Article 14, the uplift is in there.  

Mans Jacobsson 

Despite my age I was not involved in the Montreal Compromise. I think that law is not static; it develops and must develop to take into account other developments in society and changes in political priorities. To make such changes in national legislation is not normally too difficult. But when amendments are to be made in a treaty, it is necessary to establish whether there is really a need because otherwise the situation may become worse;  there will be a new convention ratified by some States and the old convention is is still binding on other States.  Whether or not to revise the Salvage Convention is a political issue but the industries involved are the ones paying and that is why I think this discussion has been useful.
Stuart Hetherington

Thank you Mans. Does anyone else want to say something?

Stuart Hetherington

We should move on to the definitional problems. You have seen the responses from the National MLAs.  I think that by and large in relation to the Article 1 definitions, the MLAs were very supportive of change being necessary. Does anyone have comments or any views on those definitions that were identified, the geographical scope particularly?
Bernard van Heule
Belgium does not consider it necessary for any changes to be made to the definitions.

Stuart Hetherington

There was an earlier version of the MLA's responses which was circulated. There is another version on its way. There will be an update of the MLAs responses, including the BMLAs and the other countries that appear later.  For those who are from other jurisdictions who have not as yet responded, please let us have your responses. Is there anything that anyone wanted to highlight or point out in relation to those definitional issues?

The definition issue concerning “substantial” :the majority of the MLA did not regard this as a major issue. Does anyone have any contribution that they would like to put forward?
Uffe Rasmussen The word "substantial" was part of the Montreal compromise and referred to in the report of Bent Nielson in relation to the issue concerning "dangers to navigation".   We should see what is understood as substantial and the essential element. I would personally agree that substantial is not the ideal expression but all I can say is that in the CMI report of Bent Nielsen it is described in detail what is meant by this.  

Stuart Hetherington

The next definitional issue was “dangers to navigation” and whether containers lost at sea might be covered by “ or similar major incidents” and the majority felt that they would not be but there were some countries that felt they would be covered. The UK said “unlikely”, I think. Would anyone would like to make any comments on that issue?

Graham Daines

Where cargo or containers become separated from the casualty it is not unusual for the Clubs to ensure that hazards to navigation are eliminated.
Hugh Hurst
Hazards to navigation are also covered by the Wreck Removal Convention-if they are regarded as a hazard by the concerned State.
Stuart Hetherington

The next issue is as to whether or not public authorities can make salvage claims, this is something that was debated in the discussions concerning "Places of Refuge" by CMI as to whether it might provide some encouragement to public authorities to grant a place of refuge  (ie whether a separate right should be devised for public authorities.)  I think that the UK responded (and it is common to many countries) that a public body/person is performing a public duty it generally cannot claim a salvage award but where they do over and above their public duties, there is a possibility of getting a salvage award. I would be interested to know if there is anyone who has strong views on that issue.
Ben Browne 

In Somalia the pirate situation: in the case of navies they should be able to claim salvage because they are not acting under a public duty in that State or in those waters.

Stuart Hetherington

Does anyone else have any further thoughts that they can share with us on this issue? Ok Article 11 that was something that rose in the course of the place of refuge discussions. The Article exhorts countries to give assistance to ships looking for a place of refuge and whether countries had in fact made any provisions in their legislation to give effect to that.  Again the UK responded that they had not specifically identified something responsive to Article 11 but  indirectly through the Erika 2 directives. And other countries had made reference to the Conventions and National Plans that can probably be said to be responsive, indirectly, to Article 11. And the British MLA included comments that they  would not want to see the IMO guidelines expressly referred to in any draft of the Salvage Convention because they are intended to be pretty flexible. That is probably the feeling that most of the MLAs who responded had. 
The next question is related to the containership issue.  I suppose this issue was reinforced yesterday afternoon when we saw how much larger tonnage will be coming into operation and whether that is going to create huge practical issues both in security terms and in running salvage cases.

Mike Lacey 

The problems I see have to do with groupage cargoes -they are the problem. 
Stuart Hetherington

Any other comments?

Jason Bennett 

It is a logistical problem which is already causing difficulties for salvors. Various solutions have been looked at including minimum values.

Mike Lacey
Richards Hogg produced a report. There are a quite a number of cases where the values of the contents are less than the money spent in obtaining the security they paid. So it is totally counterproductive to pursue this way. Collectively it worked quite well but not individually. Whatever you suggest has a problem.

Stuart Hetherington

One of the last questions related to the life salvage issue under Article 16 and it is not considered by MLA's to have proved to be a problem. Is there evidence that it is a problem? 

Mike Lacey 

I think it is a potential problem that the SCOPIC tariff does not have a life salvage item. However it has not resulted in a practical problem as yet.
Stuart Hetherington

Publication of awards is the next topic. The UK’s response was this issue was under discussion presently.

Kevin Clarke 

Lloyds will be sending very soon a proposed wording to the Lloyds' Salvage Group. 

Michael Howard 

Is an Arbitrator's copyright in an award being considered?   
Vasanti Selvaratnam

It would be very useful to have awards published because there are legal issues which it is of interest for people to know.  It would be better for people to know what is the current approach to, for example, allegations of negligence, (among others).

Michael Howard

I agree. [*It has since been pointed out by Michael Howard that the Lloyds Digest which is available on the internet does this already.]
Kiran Khosla

What is the correct approach to issues like salvor and negligence and the correct approach to betterment allegations? I think it might be proper to have an institutional point addressed about arbitrators so they are not going to find a publication counterproductive.

Stuart Hetherington

Although there are mixed responses from the MLAs, I think that they are mainly opposed to any change in the present regime. 

Next we have miscellaneous questions at the end. Are there any other issues from other parts of the world?

The final issue I had on the agenda was the cultural heritage issue on the Brice Protocol, which was produced at the CMI Conference in Singapore. Obviously we would be interested to know whether anyone has any views on that.
Mike Lacey 

It is a matter which Moya Crawford from Deep Tek Limited has an interest.

Stuart Hetherington

I think it would be useful to hear from someone who has actually got knowledge about it, and see what we should be doing about it.

So that brings us to the end of the agenda I think. Does anybody else have any matters that they want to raise? 

As to where we go from here: We have a Colloquium in Argentina, where these gentlemen come from, in October this year.  There will be some panel presentations about what has happened here and the discussion will be explained and we will see what emerges from that Colloquium and what the CMI wants to do with it. And obviously if the industry would like us to be involved in a role we would be happy to assist. 

Stuart Hetherington

I think the position of the IMO in anything requires governments and representatives around this table to have a view if something needs to be changed. So, our task would be to produce something that has the support of the CMI, which had been required by the relevant industries, so we just do not presently know the answer to that question. 

Mans Jacobsson
I do not have the exact knowledge but I think it should be demonstrated that there is an essential need.
Matheos Los

I would like to see some balance in the composition of CMI IWG. It is redundant to make the comment I feel that having different elements within the industry it should be balanced on both sides.

Stuart Hetherington I would be happy to receive a representation from the ICS if it is seeking to have someone join the IWG.  Lloyd Watkins from the International Group was on the original CMI Working Group that had been established prior to the Montreal Conference.

Nic Gooding 
The P&I Clubs and ship owners should "step up to the plate".

Stuart Hetherington.

If there is no one else that would like to say something, I can happily close the meeting. Thank you very much for joining us.
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