Environmental Awards – How they could be achieved.

By

Archie Bishop
Todd has explained why the salvage industry feels change is necessary and I am scheduled to explain how it could be done. However, before I do so I would like to first address a related issue. Some Associations have said when replying to the questionnaire of the IWG, that they do not want to endanger the Montreal Compromise and have given this as a reason to retain the status quo. When this was discussed in a meeting with industry, called by our Chairman, in London in May this year, it quickly became apparent that many were confused as to exactly what the Montreal Compromise was so, perhaps I can start by saying what I believe it was and leave it to any of our older hands present today to later correct me if they feel I have it wrong.
From the records it would appear that the debate that led up to Montreal began with the report of the Chairman of the IWG, Professor Selvig, which, in effect, recommended liability salvage. This alarmed the liability insurers, the P&I Clubs, who were vehemently opposed to it and at the Conference a compromise between industry was struck - the current Article 14, which in essence does not reward salvors for protecting the environment but, when ever there is a threat of damage to the environment, ameliorates the harsh no cure no pay regime of traditional salvage by ensuring they at least recover there expenses. In short, a safety net.
Now, the question arises, ‘should this compromise continue today ?’. I would suggest not for the following reasons.

· It was made some 30 years ago and surely must be capable of being reviewed in the light of changing circumstances. It cannot have been intended to be binding for ever !

· As Todd has explained, the circumstances are very different today from what they were in 1980. Environmental issues, while important then are even more important today and play a far larger part in today’s salvage operation than they did 30 years ago.
· It has already been found wanting. So much so that in LOF cases, industry has abandoned Article 14 and replaced it with SCOPIC.

· The salvage industry, one of the principle parties to the compromise,  is no longer comfortable with it and wishes to re examine it.

So please, don’t let’s bury the problem on the basis that it might disturb a compromise made some thirty years ago in different circumstances. Lets examine  the issues with a fresh mind and with the benefit of our intervening experience.
How change could be achieved
As you will have appreciated from what Todd has said, whilst there are other aspects of the Convention which should perhaps be reviewed, the main thrust of the salvors discontent with the present system focus on the way they are rewarded for protecting the environment. The ISU suggests replacing the current safety net of Article 14 with an environmental award which should be made in addition to the traditional award against ship and cargo. How could this be achieved. I suggest it could be done fairly simply by amending just three of the Articles of the Convention. I will deal with each separately.
As you will see I have adopted the current Convention wording as much as possible. The current wording is in blue and the  proposed amendment in red 

Revise Article 1 (d) to read:
d) "Damage to the environment" means substantial physical damage to human health or to marine life or resources in coastal or inland waters or areas adjacent thereto, caused by pollution, contamination, fire, explosion or similar major incidents.
You will see that we propose to simply remove the geographical restriction from the current definition. The IWG in its note accompanying the questionnaire to member Associations, pointed out that all subsequent Conventions such as the 1992 Protocol, The HNS Convention and the Bunker Convention all refer to the economic zone and suggested this might be more applicable. The vast majority of responses to the questionnaire in effect agreed this would be more appropriate. Indeed I do not recall anyone who dissented. 
Whilst a new limit of the economic zone would be more acceptable, I would venture to suggest that no geographical limit is needed at all. Under the definition, the damage has to be ‘substantial’. What may be substantial in one area may not be in another. If for instance a ton of oil were to escape in the River Plate it would undoubtbly be considered substantial. But if the same quantity were to escape in the middle of the South Atlantic, I doubt if anyone would consider it was. The ISU feels any informed tribunal would be quite capable of making up its mind in the light of all the circumstances and in the interest of simplicity sees no purpose in imposing any geographical limit.
Revise Article 13.
Very little change is in fact required save, as we shall see, for the removal of 13.1 (b) which will be incorporated into the new Article 14. 
13.1. The reward shall be fixed with a view to encouraging salvage operations, taking into account the following criteria without regard to the order in which they are presented below: 

(a) the salved value of the vessel and other property; 

(b) the skill and efforts of the salvors in preventing or minimizing damage to the environment; 

(b) the measure of success obtained by the salvor; 

(c) the nature and degree of the danger; 

(d) the skill and efforts of the salvors in salving the vessel, other property and life; 

(e) the time used and expenses and losses incurred by the salvors; 

(f) the risk of liability and other risks run by the salvors or their equipment; 

(g) the promptness of the services rendered; 

(h) the availability and use of vessels or other equipment intended for salvage operations; 

(i) the state of readiness and efficiency of the salvor's equipment and the value thereof. 

(j) Any award under the revised Article 14.

13.2.  Payment of a reward fixed according to paragraph 1 shall be made by all of the vessel and other property interests in proportion to their respective salved values. However, a State Party may in its national law provide that the payment of a reward has to be made by one of these interests, subject to the right of recourse of this interest against other interests for their respective shares. Nothing in this article shall prevent any right of defence.

13.3. The rewards, exclusive of interest and recoverable legal costs that may be payable theron, shall not exceed the salved value of the vessel and other property.

13.4 For the avoidance of doubt no account shall be taken under this article of the skill and effort of the salvor in preventing or minimising damage to the environment.

The new 13(1)(j) and 13.4 are not really necessary and are only inserted for clarity of intent.
Revised Article 14  
It is this Article that needs the most amendment. It was extensively examined in numerous LOF arbitrations between 1990 and 1999 and carefully examined by the House of Lords in the “Nagasaki Spirit”. Industry found it uncertain in outcome, cumbersome to operate and expensive to implement. It was replaced in LOF cases by SCOPIC but is still the law in 59 countries. The proposal of the ISU is that it be struck out completely and replaced with the following :
1. If the salvor has carried out salvage operations in respect of a vessel which by itself or its bunkers or its cargo threatened damage to the environment he shall in addition to the reward to which he may be entitled under Article 13, be entitled to an environmental award. The environmental award shall be fixed with a view to encouraging the prevention and minimisation of damage to the environment whilst carrying out salvage operations, taking into account the following criteria without regard to the order in which they are presented below.
It will be noted that an tribunal could make an environmental award whenever there is a ‘threat of damage to the environment’. The salvor does not have to actually prevent damage to the environment. This is the position under the existing Art. 14.1. The only difference is that under the existing Article the recovery is limited to expenses as defined in the convention whereas here, as we shall see, the recovery is left entirely to the discretion of the tribunal. 
 (a) any reward made under the revised Article 13

(b) the criteria set out in the revised Article 13.1(b) (c) (d) (e) (f) (g) (h) and (i) 

(c) the extent to which the salvor has prevented or minimised damage to the environment and the resultant benefit conferred.
The criteria basically emulate Article 13 save for (c) which gives the tribunal the power to take into account the degree of success in preventing damage and the benefit thereby conferred. So, if there was a threat of pollution in waters that would impose a liability on the owner, the award would be more than if it had been in waters which did not impose such a liability, for the benefit conferred would be that much greater.

14.2 “An environmental award shall not exceed the amount of the ship owner’s limitation fund under the CLC 1992, the HNS Convention 1996,  the Bunker Convention 2001, or the 1996 LLMC Protocol or their respective successors, whichever may be appropriate to the circumstances of the case.”
There has to be a cap to any award and the cap proposed under 14.2 only looks to the respective conventions for the purpose of establishing the amount of the applicable cap. Aside from establishing the amount of the appropriate cap these conventions have no relevance to an environmental award.
14.3. For  the avoidance of doubt, an environmental award shall be paid in addition to any liability the shipowner may have for damage caused to other parties,
This is an important provision for salvors for they cannot be put in the position of competing with third party claimants and the inevitable delays that result. In the vast majority of cases its not likely to be relevant to the owner for if a limitation fund is relevant, the salvor is not likely to have been very successful in preventing damage and entitled to an environmental award.

14.4   Any environmental award shall be paid by the shipowners.
The liability for an environmental award is placed on the ship owner, rather than the cargo, as it is he who is liable for any pollution under modern Conventions and Laws.
14,5  If the salvor has been negligent and has thereby failed to prevent or minimise damage to the environment, he may be deprived of the whole or part of any environmental award due under this article.
14.6. Nothing in this article shall affect any right of recourse on the part of the owner of the vessel.
It will be noted that an environmental award is left entirely to the discretion of the tribunal. Experience over the last 100 years has shown that an informed tribunal is quite capable of weighing up the relevant factors set out in Article 13 and making a fair and just award which satisfies industry. Lloyds open form has nearly a hundred cases dealt with every year - many of enormous proportions. It is a tried and tested system. There is absolutely no reason why a tribunal cannot do the same when assessing an environmental award. The only difference is, instead of examining the danger of damage or loss to ship and cargo, it will have to examine the danger of damage to the environment. 

The London Arbitrators will tell you that they already take into account the potential liability from which ship and cargo are saved. Such potential liability does not have to be proven to the last dollar. It is sufficient to know of the risk and to weigh in the balance the degree of that risk. It will be the same for an environmental award. A threat will be sufficient for an award to be made but clearly the degree of that threat and the likely consequences will have a bearing on the amount that is awarded. That is for the tribunal. 

As Todd has said, salvors do not expect to be paid unless there is a benefit conferred and they fully expect an environmental award to be commensurate with that benefit. They do not expect anything unless it has been earned and are happy for an appropriate tribunal to make the judgement of what is fair and reasonable.
 Finally I have heard it said that IMO will not be interested in reviewing a convention and is to busy to consider revising this one. In answer I would say, 
1. Firstly -  Surely that’s for IMO to decide not us. Conventions and amendments to them, are often dictated by events. Would it not be better to have a well thought out draft sitting on the bookshelf ready to be debated when the need arises rather than to begin the lengthy process afresh. 
2. Secondly - The amendments proposed are not lengthy. They could be dealt with by way of a Protocol in only a few pages. If properly prepared by CMI it would not take an enormous amount of time for IMO to enact.
Ladies and Gentlemen, thank you.
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