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Specific questions for the meeting (including texts of relevant 
provisions under the Salvage Convention, Brice Protocol and 
Proposals for Reform) 


Salvage Convention: Article 1(d) 


Definitions 


Damage to the environment means substantial physical damage to human 
health or to marine life or resources in coastal or inland waters or areas 
adjacent thereto, caused by pollution, contamination, fire, explosions or similar 
major incidents. 


This definition is of course relevant to interpreting article 8, article 13(1)(b) and articles 14.1 and 
14.2. 


• Should article 1(d) be amended in accordance with the ISU's proposal? 


Article 1 


(d) 	"Damage to the environment" means significant physical damage to human health 
or to marine life or resources caused by pollution, contamination, fire, explosion or 
similar major incidents. 


• Should the definition  in  article 1(d) be amended by inserting words such as "wherever 
such may occur" in place of the words "in coastal or inland waters or areas adjacent 
thereto"? 


• Should the word "substantial" in article 1(d) be deleted or amended? 


• Should the definition  in  article 1(d) be extended to include an incident which gives rise to 
dangers to navigation, for example, a loss of containers at sea? 


• Should reference be made to the UNESCO Convention on the protection of underwater 
cultural heritage? 


• Should the Brice Protocol be adopted? 


• The Brice Protocol reads as follows: 


"ARTICLE 1 


For the purpose of this Protocol: 


"Convention" means the International Convention on Salvage, 1989. 


"Organization" means the International Maritime Organization. 


"Secretary-General" means the Secretary-General of the Organization. 


ARTICLE 2 


Article 1, subparagraph (a) of the Convention is replaced by the following text: 


(a) Salvage Operation  means any act or activity to assist a vessel or any other 
property (including services to or involving historic wreck) in danger in navigable 
waters or in any other waters whatsoever. 
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ARTICLE 3 


The following text is added as subparagraphs (c)-1 and (c)-2 in Article 1 of the 
Convention: 


(c)-1 Historic wreck means a vessel or cargo or artefacts relating thereto including 
any remains of the same (whether submerged or embedded or not) of prehistoric, 
archaeological, historic or other significant cultural interest. 


(c)-2 Damage to the cultural heritage means damage to historic wreck including 
damage or destruction at the salvage site of any significant information relating to 
the wreck or in its historical and cultural context. 


ARTICLE 4 


The following text is added as subparagraph (k) in Article 13 paragraph 1 of the 
Convention: 


(k) 	in the case of historic wreck, the extent to which the salvor has: 


protected the same and consulted with, co-operated with and complied 
with the reasonable requirements of the appropriate scientific, 
archaeological and historical bodies and organizations (including 
complying with any widely accepted code of practice notified to and 
generally available at the offices of the Organization); 


complied with the reasonable and lawful requirements of the governmental 
authorities having a clear and valid interest (for prehistoric, archaeological, 
historic or other significant cultural reasons) in the salvage operations and 
in the protection of the historic wreck or any part thereof; and 


avoided damage to the cultural heritage." 


ARTICLE 5 


Article 18 of the Convention is replaced by the following text: 


ARTICLE 18 
Effect of the Salvor's 


Misconduct 


A salvor may be deprived of the whole or part of the payment due under this 
Convention to the extent that the salvage operations have become necessary or 
more difficult because of fault or neglect on his part or if the salvor has been guilty 
of fraud or other dishonest conduct. In the case of historic wreck misconduct 
includes a failure to comply with the requirements set out in article 13 paragraph 
(k) or causing damage to the cultural heritage. 


ARTICLE 6 


Article 30, paragraph 1(d) of the Convention is replaced by the following text: 


(d) when the property involved is historic wreck and is wholly or in part in the 
territorial sea (including on or in the seabed or shoreline) or wholly or in part in 
inland waters (including the seabed and shoreline thereof). 
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Salvage Convention: Article 5 Paragraph 3 


The extent to which a public authority under a duty to perform salvage 
operations may avail itself of the rights and remedies provided for in this 
convention shall be determined by the law of the State where such authority is 
situated. 


• 	Should this provision be amended? 


Salvage Convention: Article 11 


A State Party shall, whenever regulating or deciding upon matters relating to 
salvage operations such as admittance to ports of vessels in distress or the 
provision of facilities to salvors, take into account the need for co-operation 
between salvors, other interested parties and public authorities in order to 
ensure the efficient and successful performance of salvage operations for the 
purpose of saving life or property in danger as well as preventing damage to 
the environment in general. 


Should this provision be amended to refer to the IMO Guidelines on Places of Refuge 
(Resolution A.949(23)) adopted  in  December 2003? 


Salvage Convention - Article 13 Paragraph 2 


Payment of a reward fixed according to paragraph 1 should be made by all of 
the vessel and other property interests in proportion to their respective salved 
values. However, a State Party may in its national law provide that the payment 
of a reward has to be made by one of the interests, subject to a right of 
recourse of this interest against the other interests for their respective shares. 
Nothing in this Article shall prevent any right of defence. 


Should this provision be amended to provide that in container ship cases the vessel only 
is responsible for the payment of claims (and therefore for the provision of security) 
subject to a right of recourse against the other interests for their respective shares? 


Salvage Convention - Article 21 


Duty to provide security 


1. Upon the request of the salvor a person liable for a payment due under 
this Convention shall provide satisfactory security for the claim, 
including interest and costs of the salvor. 


2. Without prejudice to paragraph 1, the owner of the salved vessel shall 
use his best endeavours to ensure that the owners of the cargo provide 
satisfactory security for the claims against them including interest and 
costs before the cargo is released. 
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3. 	The salved vessel and other property shall not, without the consent of 
the salvor, be removed from the port or place at which they first arrive 
after the completion of the salvage operations until satisfactory security 
has been put up for the salvor's claim against the relevant vessel or 
property." 


• Should this provision be amended in accordance with ISU proposal by adding to article 21 
paragraph 2: 


If any such cargo is released without the cargo interest(s) having provided satisfactory 
security to the salvor, then the owner of the salved vessel shall be liable to provide such 
security to the salvor on behalf of the said cargo interest(s). 


Salvage Convention - Article 14 


Article 14 


Special compensation 


1. If the salvor has carried out salvage operations in respect of a vessel which 
by itself or its cargo threatened damage to the environment and has failed to earn a 
reward under article 13 at least equivalent to the special compensation assessable 
in accordance with this article, he shall be entitled to special compensation from 
the owner of that vessel equivalent to his expenses as herein defined. 


2. If, in the circumstances set out in paragraph 1, the salvor by his salvage 
operation has prevented or minimized damage to the environment, the special 
compensation payable by the owner to the salvor under paragraph 1 may be 
increased up to a maximum of 30% of the expenses incurred by the salvor. 
However, the tribunal, if it deems it fair and just to do so and bearing in mind the 
relevant criteria set out in article 13, paragraph 1, may increase such special 
compensation further, but in no event shall the total increase be more than 100% of 
the expenses incurred by the salvor. 


3. Salvor's expenses for the purpose of paragraphs 1 and 2 means the out-of-
pocket expenses reasonably incurred by the salvor in the salvage operation and a 
fair rate for equipment and personnel actually and reasonably used in the salvage 
operation, taking into consideration the criteria set out in article 13, paragraph 1(h), 
(i) and (j). 


4. The total special compensation under this article shall be paid only if and to 
the extent that such compensation is greater than any reward recoverable by the 
salvor under article 13. 


5. If the salvor has been negligent and has thereby failed to prevent or 
minimize damage to the environment, he may be deprived of the whole or part of 
any special compensation due under this article. 


6. Nothing in this article shall affect any right of recourse on the part of the 
owner of the vessel. 


• Should articles 13 and 14 be amended in accordance with the ISU's proposals? 


(i) Deletion of article 13(1)(b) and consequential re-lettering of remaining 
subparagraphs. 


(ii) Addition of new article 13(1)(j) "any reward under the revised article 14" 
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Revised Article 14: 


Article 14.1 


If the salvor has carried out salvage operations in respect of a vessel which by 
itself, or its bunkers or its cargo, threatened damage to the environment he shall 
also be entitled to an environmental award, in addition to the reward to which he 
may be entitled under article 13. The environmental award shall be fixed with a 
view to encouraging the prevention and minimisation of damage to the 
environment whilst carrying out salvage operations, taking into account the 
following criteria without regard to the order in which they are presented below. 


(a) any reward made under article 13 


(b) the criteria set out in article 13.1(b) (c) (d) (e) (f) (g) (h) and (i) 


(c) the extent to which the salvor has prevented or minimised damage to the 
environment and the resultant benefit conferred. 


Article 14.2 - 


Any reward payable by the shipowner in respect of services to the environment, 
exclusive of any interest and recoverable legal costs that may be payable 
thereon, shall not exceed an amount equivalent to: 


(a) in respect of a vessel of 20,000 gross tons or less, 'x' Special Drawing 
Rights 


(b) for a vessel exceeding 20,000 gross tons, 'x' Special Drawing Rights, plus 
'y' Special Drawing Rights for each ton in excess of 20,000, subject always 
to a maximum of 'z' Special Drawing Rights. 


Article 14.3 


For the avoidance of doubt, an environmental award shall be paid in addition to 
any liability the shipowner may have for damage caused to other parties. 


Article 14.4 


Any environmental award shall be paid by the shipowners. 


Article 14.5 


If the salvor has been negligent and has thereby failed to prevent or minimise 
damage to the environment, he may be deprived of the whole or part of any 
environmental award due under this article. 


Article 14.6 


Nothing in this article shall affect any right of recourse on the part of the owner of 
the vessel. 
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Salvage Convention - Article 16 


Salvage of persons 


1. No remuneration is due from persons whose lives are saved, but 
nothing in this article shall affect the provisions of national law on this 
subject. 


2. A salvor of human life, who has taken part in the services 
rendered on the occasion of the accident giving rise to salvage, is 
entitled to a fair share of the payment awarded to the salvor for salving 
the vessel or other property or preventing or minimizing damage to the 
environment. 


• Should article 16 be amended as proposed by the ISU? 


Replace Article 16 paragraph 2 with: 


16.2 A salvor of human life, who has saved lives from a ship or property that 
was salved by another, shall be entitled to a fair reward, based on the 
criteria set out in article 13. Any such reward shall only be payable by 
the shipowner. 


Salvage Convention - Article 20 


Maritime Lien 


1. Nothing in this Convention shall affect the salvor's maritime lien 
under any international convention or national law. 


2. The salvor may not enforce his maritime lien when satisfactory 
security for his claim, including interest and costs, has been duly 
tendered or provided. 


• Should this provision be amended so that any proposal to introduce a new environmental 
salvage reward should be specifically referred to and identified as creating a maritime 
lien? 


Salvage Convention - Article 27 


Publication of Arbitral Awards 


State Parties shall encourage, as far as possible, and with the consent of 
the parties, the publication of arbitral awards made in salvage cases. 


• Should this provision be amended? 
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Options for CM! 


• Forwarding a draft Protocol to the Salvage Convention to the IMO. 


• Forwarding a report to the IMO identifying the issues which have been debated and the 
conclusions reached. 


• Suggesting that in light of the debate at the Conference, consideration needs to be given 
to amending the LOF to take account of these discussions. 


• Doing nothing. 


April 2012 
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Amendments to Lloyd's Standard Form of Salvage Agreement (LOF) and Lloyd's Standard 
Salvage and Arbitration (LSSA) Clauses 


Following lengthy, open and constructive debate at the Lloyd's Salvage Group (LSG) meetings in 
2010 and March 2011, the following amendments to LOF2000 and the LSSA Clauses have been 
agreed. The new LOF will be known as LOF2011. 


LOF2011 


Two new clauses, details of which appear below, have been added to LOF. They appear on page 2 
under IMPORTANT NOTICES and are numbered 3 and 4 respectively. 


Details of LOF Awards on Lloyd's web-site 


3 	Awards. The Council of Lloyd's is entitled to make available the Award, Appeal Award and 
Reasons on www.11oydsacrencv. corn  (the website) subject to the conditions set out in Clause 
12 of the LSSA Clauses. 


LOF Awards, Appeal Awards and Reasons have traditionally been confidential to the parties involved. 
However, the LSG was unanimous in agreement that the Arbitrator's Award (and where applicable, 
the Appeal Award) should be made more widely accessible. It was further agreed that such access 
will be via subscription to the appropriate area of Lloyd's website at www.11oydsagency.com .  


This amendment to LOF is in line with other recent changes, including the new system for 
appointments to the LOF Panel of Arbitrators, designed to make the LOF process a more transparent 
and inclusive one. 


The conditions governing the making available of Awards, etc, are set out in a new LSSA Clause 12, 
which is referred to separately below. 


Details of how to apply for subscription to the website can be obtained from the Salvage Arbitration 
Branch (SAB) (see contact details below). 


Notification of LOFs to Lloyd's 


4 	Notification to Lloyd's. The Contractors shall within 14 days of their engagement to render 
services under this agreement notify the Council of Lloyd's of their engagement and forward 
the original agreement or a true copy thereof to the Council as soon as possible. The Council 
will not charge for such notification. 


It has always been the case that LOFs have been agreed and services successfully rendered without 
the matter being notified to Lloyd's. In most cases this was because the salvors and salved interests 
were able to reach a quick, amicable settlement and therefore did not require the services of the SAB 
and the LOF arbitration system. 


However, it would appear that the number of these cases has increased over recent years and it has 
become very difficult to gauge the actual level of use of LOF. The salvors are now being asked to 
report all LOFs to Lloyd's within 14 days of their engagement. It is, of course, a requirement that 
attracts no charge from Lloyd's. 







LSSA Clauses  


Security for Arbitrator's and Appeal Arbitrator's Fees  


The following new Clauses have been introduced to the LSSA Clauses: 


6.6 The Arbitrator shall be entitled to satisfactory security for his reasonable fees and 
expenses, whether such fees and expenses have been incurred already or are 
reasonably anticipated. The Arbitrator shall have the power to order one or more of the 
parties to provide security in a sum or sums and in a form to be determined by the 
Arbitrator. The said power may be exercised from time to time as the Arbitrator 
considers appropriate. 


It happens from time-to-time that an Arbitrator is appointed to a particular matter in which the salvage 
security, which traditionally covers the fees and/or costs of the Arbitrator as well as Lloyd's, has either 
been provided direct to the salvors in a form that is not acceptable to Lloyd's or has not been provided 
at all. 


The Arbitrators have become increasingly concerned at the level of their exposure to the potential 
non-payment of their fees. This clause gives them power to order the provision of security, for sum or 
sums determined by them, in respect of their reasonable fees and expenses. 


10.8 The Appeal Arbitrator shall be entitled to satisfactory security for his reasonable fees 
and expenses, whether such fees and expenses have been incurred already or are 
reasonably anticipated. The Appeal Arbitrator shall have the power to order one or 
more of the parties to provide security in a sum or sums and in a form to be determined 
by the Appeal Arbitrator. The said power may be exercised from time to time as the 
Appeal Arbitrator considers appropriate. 


This clause gives the same powers to the Appeal Arbitrator as those invested in the first instance 
Arbitrators set out in Clause 6.6 above. 


Details of LOF Awards on Lloyd's web-site 


12 Awards 


12.1 The Council will ordinarily make available the Award, or Appeal Award, and Reasons 
on www.11oydsagency.com  (the website) except where the Arbitrator or Appeal 
Arbitrator has ordered, in response to representations by any party to the Award or 
Appeal Award, that there is a good reason for deferring or withholding them. Any party 
may make such representations to the Arbitrator provided a written notice of its 
intention to do so is received by the Council no later than 21 days after the date on 
which the Award or Appeal Award was published by the Council and the 
representations themselves are submitted in writing to the Arbitrator or Appeal 
Arbitrator within 21 days of the date of the notice of intention. 


12.2 Subject to any order of the Arbitrator or Appeal Arbitrator the Award, or Appeal Award, 
and Reasons will be made available on the website as soon as practicable after expiry 
of the 21 day period referred to in clause 12.1. 


12.3 In the event of an appeal being entered against an Award, the Award and Reasons 
shall not be made available on the website until either the Appeal Arbitrator has issued 
his Appeal Award or the Notice of Appeal is withdrawn subject always to any order 
being made in accordance with clause 12.1. 


As stated above (see LOF new IMPORTANT NOTICE 3) these new clauses set out the conditions 
governing the making available of LOF Awards, etc on Lloyd's website www.11oydsagency.com   


Note that Lloyd's will make available the Award and Reasons on its website 21 days after publication 
of the Award unless: 







(i) An appeal has been entered against an Award or 
(ii) The Arbitrator or Appeal Arbitrator has ordered, in response to representations by any party, that 


there is "good reason" for deferring or withholding them. 


In the event of (i) above, the Award and Reasons will not be made available on the website until either 
the Appeal Arbitrator has issued his Appeal Award or the Notice of Appeal is withdrawn (subject 
always to any order referred to in (ii) above.) 


Container Vessel Cases 


Special Provisions 


These Special Provisions shall apply to salved cargo insofar as it consists of laden containers. 


13 	The parties agree that any correspondence or notices in respect of salved property 
which is not the subject of representation in accordance with Clause 7 of these Rules 
may be sent to the party or parties who have provided salvage security in respect of 
that property and that this shall be deemed to constitute proper notification to the 
owners of such property. 


14 	Subject to the express approval of the Arbitrator, where an agreement is reached 
between the Contractors and the owners of salved cargo comprising at least 75% by 
value of salved cargo represented in accordance with Clause 7 of these Rules, the 
same agreement shall be binding on the owners of all salved cargo who were not 
represented at the time of the said approval. 


15 	Subject to the express approval of the Arbitrator, any salved cargo with a value below 
an agreed figure may be omitted from the salved fund and excused from liability for 
salvage where the cost of including such cargo in the process is likely to be 
disproportionate to its liability for salvage. 


Discussions to implement the above (or similar) clauses have been taking place in the LSG forum 
over the past three years. These discussions originated out of concerns that the costs incurred in 
collecting salvage security from low-value cargo interests in cases involving container (multi-bill of 
lading) vessels were disproportionate to their proportion of any salvage award or settlement. 


Clause 13 specifically relates to the provisions of the Arbitration Act 1986, which require notices to be 
given to the owners of the salved property, which in container vessel cases may number several 
hundred or even thousands. It allows the SAB, or the salvors, or their appointed 
representatives/agents to send any appropriate notices to the party (usually the cargo insurers) that 
has provided the salvage security. 


This can significantly reduce the number of notices to be sent because, often, an insurer will have 
provided security for a number of their insureds. 


It is often the case in container vessel cases that the salvors are able to reach an amicable settlement 
with the "represented" cargo interests, but are left with no option but to obtain an Award against the 
remaining interests, thereby incurring the costs associated with utilizing the full arbitration process. 
The provisions set out in Clause 14 above allow the salvors to apply to the Arbitrator to bind the 
unrepresented cargo to the terms of the settlement agreement where the agreement has been 
reached with owners of at least 75% by value of the salved cargo. 


Clause 15 allows the salvors to apply to the Arbitrator to excuse any cargo below an agreed value 
from any liability for salvage where the cost of including it is likely to be disproportionate to its 
proportion of any Award or settlement. 


The potential effect of these clauses (13, 14 and 15) is to reduce the cost of collecting salvage 
security and obtaining an Award against the unrepresented cargo. 







The contact details for the SAB are as follows: 


Salvage Arbitration Branch 
Agency Department 
Lloyd's 
One Lime Street 
London EC3M 7HA 


Fax: +44 (0)20 7327 6827 


Kevin Clarke 
Tel: +44 (0)20 7327 540/8 
Email: kevin.clarkellovds.com  


Diane Bowles 
Tel: +44 (0)20 7327 5407 
Email: diane.bowles@lloyds.com  


Website: www.11ovdsaqencv.com  


LOF2011 and the amended LSSA Clauses can now be downloaded from wwwilovdsagencv.com  by 
clicking on the following link: 


http://www.11oyds.com/The-Market/Tools-and-Resources/Lloyds-Aqency-Department/Salvaqe-
Arbitration-Branch/Lloyds-Open-Form-LOF  


If you have any queries in relation to these changes please do not hesitate to contact members of the 
Salvage Arbitration Branch or me. 


Karen 


KAREN BIZON 
Controller of Agencies 
Lloyd's Agency Department 
Lloyd's, One Lime Street, London EC3M 7HA 
Telephone +44 (0)20 7327 5735 
Mobile 	+44 (0)7931661762 
www.11ovdsaqencv.com   


Lloyd's Agency 1811- 2011: Celebrating two centuries of service to the global 
maritime industry 







LOF 2011 


LLOYD'S STANDARD FORM OF SALVAGE AGREEMENT 
(Approved and Published by the Council of Lloyd's) 


NO CURE-NO PAY 


    


1. Name of the salvage Contractors: 


  


2. Property to be salved: 


The vessel: 


her cargo freight bunkers stores and any other 
property thereon but excluding the personal effects 
or baggage of passengers master or crew 


(referred to in this agreement as "the Contractors") 


 


(referred to in this agreement as "the property") 


    


3. Agreed place of safety: 


 


4. Agreed currency of any arbitral award and security 
(if other than United States dollars) 


  


5. Date of this agreement 


  


6. Place of agreement 


    


7. Is the Scopic Clause incorporated into this agreement? State alternative : Yes/No 


8. Person signing for and on behalf of the Contractors 


 


9. Captain 


or other person signing for and on behalf of the 
property 


Signature: 


  


Signature: 


    


    


A Contractors' basic obligation: The Contractors identified in Box 1 hereby agree to use their best endeavours to 
salve the property specified in Box 2 and to take the property to the place stated in Box 3 or to such other place 
as may hereafter be agreed. If no place is inserted in Box 3 and in the absence of any subsequent agreement 
as to the place where the property is to be taken the Contractors shall take the property to a place of safety. 


B Environmental protection: While performing the salvage services the Contractors shall also use their best 
endeavours to prevent or minimise damage to the environment. 


C Scopic Clause: Unless the word "No" in Box 7 has been deleted this agreement shall be deemed to have been 
made on the basis that the Scopic Clause is not incorporated and forms no part of this agreement. If the word 
"No" is deleted in Box 7 this shall not of itself be construed as a notice invoking the Scopic Clause within the 
meaning of sub-clause 2 thereof. 
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D Effect of other remedies: Subject to the provisions of the International Convention on Salvage 1989 as 
incorporated into English law ("the Convention") relating to special compensation and to the Scopic Clause if 
incorporated the Contractors services shall be rendered and accepted as salvage services upon the principle 
of "no cure - no pay" and any salvage remuneration to which the Contractors become entitled shall not be 
diminished by reason of the exception to the principle of "no cure - no pay" in the form of special compensation 
or remuneration payable to the Contractors under a Scopic Clause. 


E Prior services: Any salvage services rendered by the Contractors to the property before and up to the date 
of this agreement shall be deemed to be covered by this agreement. 


F Duties of property owners: Each of the owners of the property shall cooperate fully with the Contractors. 
In particular: 


(i) the Contractors may make reasonable use of the vessel's machinery gear and equipment free of expense 
provided that the Contractors shall not unnecessarily damage abandon or sacrifice any property on 
board; 


(ii) the Contractors shall be entitled to all such information as they may reasonably require relating to the 
vessel or the remainder of the property provided such information is relevant to the performance of the 
services and is capable of being provided without undue difficulty or delay; 


(iii) the owners of the property shall co-operate fully with the Contractors in obtaining entry to the place of 
safety stated in Box 3 or agreed or determined in accordance with Clause A. 


G Rights of termination: When there is no longer any reasonable prospect of a useful result leading to a 
salvage reward in accordance with Convention Articles 12 and/or 13 either the owners of the vessel or the 
Contractors shall be entitled to terminate the services hereunder by giving reasonable prior written notice to 
the other. 


H Deemed performance: The Contractors' services shall be deemed to have been performed when the property 
is in a safe condition in the place of safety stated in Box 3 or agreed or determined in accordance with clause 
A. For the purpose of this provision the property shall be regarded as being in safe condition notwithstanding 
that the property (or part thereof) is damaged or in need of maintenance if (i) the Contractors are not obliged 
to remain in attendance to satisfy the requirements of any port or habour authority, governmental agency or 
similar authority and (ii) the continuation of skilled salvage services from the Contractors or other salvors is 
no longer necessary to avoid the property becoming lost or significantly further damaged or delayed. 


Arbitration and the LSSA Clauses: The Contractors' remuneration and/or special compensation shall be 
determined by arbitration in London in the manner prescribed by Lloyd's Standard Salvage and Arbitration 
Clauses ("the LSSA Clauses") and Lloyd's Procedural Rules in force at the date of this agreement. The 
provisions of the said LSSA Clauses and Lloyd's Procedural Rules are deemed to be incorporated in this 
agreement and form an integral part hereof. Any other difference arising out of this agreement or the operations 
hereunder shall be referred to arbitration in the same way. 


J Governing law: This agreement and any arbitration hereunder shall be governed by English law. 


K Scope of authority: The Master or other person signing this agreement on behalf of the property identified 
in Box 2 enters into this agreement as agent for the respective owners thereof and binds each (but not the 
one for the other or himself personally) to the due performance thereof. 


L Inducements prohibited: No person signing this agreement or any party on whose behalf it is signed shall 
at any time or in any manner whatsoever offer provide make give or promise to provide or demand or take 
any form of inducement for entering into this agreement. 


IMPORTANT NOTICES 


1 Salvage security. As soon as possible the owners of the vessel should notify the owners of other property 
on board that this agreement has been made. If the Contractors are successful the owners of such property 
should note that it will become necessary to provide the Contractors with salvage security promptly in 
accordance with Clause 4 of the LSSA Clauses referred to in Clause I. The provision of General Average 
security does not relieve the salved interests of their separate obligation to provide salvage security to the 
Contractors. 


2 Incorporated provisions. Copies of the applicable Scopic Clause, the LSSA Clauses and Lloyd's Procedural 
Rules in force at the date of this agreement may be obtained from (i) the Contractors or (ii) the Salvage 
Arbitration Branch at Lloyd's, One Lime Street, London EC3M 7HA. 


3 Awards, The Council of Lloyd's is entitled to make available the Award, Appeal Award and Reasons on 
www.11oydsagency.com  (the website) subject to the conditions set out in Clause 12 of the LSSA Clauses. 


4 Notification to Lloyd's. The Contractors shall within 14 days of their engagement to render services under 
this agreement notify the Council of Lloyd's of their engagement and forward the signed agreement or a true 
copy thereof to the Council as soon as possible. The Council will not charge for such notification. 


Tel.No. + 44(0)20 7327 5408/5407 
Fax No. +44(0)20 7327 6827 
E-mail: lloyds-salvage@lloyds.com  


www.11oydsagency.com  
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LLOYD'S STANDARD FORM OF SALVAGE AGREEMENT 
(Approved and Published by the Council of Lloyd's) 


LLOYD'S STANDARD SALVAGE AND ARBITRATION CLAUSES 


Introduction 


1.1 
	


These clauses ("the LSSA Clauses') or any revision thereof which may be published with the approval of 
the Council of Lloyd's are incorporated into and form an integral part of every contract for the performance 
of salvage services undertaken on the terms of Lloyd's Standard Form of Salvage Agreement as published 
by the Council of Lloyd's and known as LOF 2011 (or its predecessor LOF 2000) ("the Agreement" which 
expression includes the LSSA clauses and Lloyd's Procedural Rules referred to in Clause 6). 


1.2 	All notices communications and other documents required to be sent to the Council of Lloyd's should be sent 
to: 


Salvage Arbitration Branch 
Lloyd's 
One Lime Street 
London EC3M 7HA 


Tel: +44 (0) 20 7327 5408/5407 
Fax: +44 (0) 20 7327 6827 
E-mail: lloyds-salvage@lloyds.com  


2 	Overriding Objective 


In construing the. Agreement or on the making of any arbitral order or award regard shall be had to the overriding 
purposes of the Agreement namely: 


a 	to seek to promote safety of life at sea and the preservation of property at sea and during the salvage operations 
to prevent or minimise damage to the environment; 


b 	to ensure that its provisions are operated in good faith and that it is read and understood to operate in a 
reasonably businesslike manner; 


c 	to encourage cooperation between the parties and with relevant authorities; 


d 	to ensure that the reasonable expectations of salvors and owners of salved property are met and 


e 	to ensure that it leads to a fair and efficient disposal of disputes between the parties whether amicably, by 
mediation or by arbitration within a reasonable time and at a reasonable cost. 


3 	Definitions 


In the Agreement and unless there is an express provision to the contrary: 


3.1 	'Award" includes an interim or provisional Award and "Appeal Award" means any Award including any interim 
or provisional Award made by the Appeal Arbitrator appointed under clause 10.2. 


3.2 	"personal effects or baggage" as referred to in Box 2 of the Agreement means those which the passenger, 
Master and crew member have in their cabin or are otherwise in their possession, custody or control and 
shall include any private motor vehicle accompanying a passenger and any personal effects or baggage in 
or on such vehicle. 


3.3 	"Convention' means the International Convention on Salvage 1989 as enacted by section 224, Schedule II of 
the Merchant Shipping Act 1995 (and any amendment of either) and any term or expression in the Convention 
has the same meaning when used in the Agreement. 
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3.4 	"Council" means the Council of Lloyd's 


3.5 	"days" means calendar days 


3.6 	'Owners" means the owners of the property referred to in box 2 of the Agreement 


3.7 	'owners of the vessel" includes the demise or bareboat charterers of that vessel. 


3.8 	"special compensation" refers to the compensation payable to salvors under Article 14 of the Convention, 


3.9 	"Scopic Clause" refers to the agreement made between (1) members of the International Salvage Union (2) 
the International Group of P&I Clubs and (3) certain property underwriters which first became effective on 
1st August 1999 and includes any replacement or revision thereof. All references to the Scopic Clause in the 
Agreement shall be deemed to refer to the version of the Scopic Clause current at the date the Agreement 
is made. 


4 	Provisions as to Security, Maritime Lien and Right to Arrest 


4.1 	The Contractors shall immediately after the termination of the services or sooner notify the Council and where 
practicable the Owners of the amount for which they demand salvage security (inclusive of costs expenses and 
interest) from each of the respective Owners. 


4.2 	Where a claim is made or may be made for special compensation the owners of the vessel shall on the demand 
of the Contractors whenever made provide security forthe Contractors' claim for special compensation provided 
always that such demand is made within 2 years of the date of termination of the services. 


4.3 	The security referred to in clauses 4.1. and 4.2. above shall be demanded and provided in the currency specified 
in Box 4 or in United States Dollars if no such alternative currency has been agreed. 


4.4 	The amount of any such security shall be reasonable in the light of the knowledge available to the Contractors 
at the time when the demand is made and any further facts which come to the Contractors' attention before 
security is provided. The arbitrator appointed under clause 5 hereof may, at any stage of the proceedings, order 
that the amount of security be reduced or increased as the case may be. 


4.5 	Unless otherwise agreed such security shall be provided (i) to the Council (ii) in a form approved by the Council 
and (iii) by persons firms or corporations either acceptable to the Contractors or resident in the United Kingdom 
and acceptable to the Council. The Council shall not be responsible for the sufficiency (whether in amount or 
otherwise) of any security which shall be provided nor the default or insolvency of any person firm or corporation 
providing the same. 


4.6 	The owners of the vessel including their servants and agents shall use their best endeavours to ensure that none 
of the property salved is released until security has been provided in respect of that property in accordance with 
clause 4.5. 


4.7 	Until security has been provided as aforesaid the Contractors shall have a maritime lien on the property salved 
for their remuneration. 


4.8 	Until security has been provided the property salved shall not without the consent in writing of the Contractors 
(which shall not be unreasonably withheld) be removed from the place to which it has been taken by the 
Contractors under clause A. Where such consent is given by the Contractors on condition that they are provided 
with temporary security pending completion of the voyage the Contractors' maritime lien on the property salved 
shall remain in force to the extent necessary to enable the Contractors to compel the provision of security in 
accordance with clause 4.5. 


4.9 	The Contractors shall not arrest or detain the property salved unless: 
(i) security is not provided within 21 days after the date of the termination of the services or 
(ii) they have reason to believe that the removal of the property salved is contemplated contrary to clause 


4.8. or 
(iii) any attempt is made to remove the property salved contrary to clause 4.8. 


5 	Appointment of Arbitrators 


5.1 	Whether or not security has been provided (and always subject to Clause 6.6 and 10.8 below) the Council 
shall appoint an arbitrator ("the Arbitrator") upon receipt of a written request provided that any party requesting 
such appointment shall if required by the Council undertake to the Council's reasonable satisfaction to pay the 
reasonable fees and expenses of the Council and those of the Arbitrator and the Appeal Arbitrator. 


5.2 	The Arbitrator, the Appeal Arbitrator and the Council may charge reasonable fees and expenses for their services 
whether the arbitration proceeds to a hearing or not and all such fees and expenses shall be treated as part of 
the costs of the arbitration. 


6 	Arbitration Procedure and Arbitrators Powers 


6.1 	The arbitration shall be conducted in accordance with the Procedural Rules approved by the Council ("Lloyd's 
Procedural Rules") in force at the date of the LOF agreement. 


6.2 	The arbitration shall take place in London unless (i) all represented parties agree to some other place for the 
whole or part of the arbitration and (ii) any such agreement is approved by the Arbitrator on such terms as to the 
payment of the Arbitrator's travel and accommodation expenses as he may see fit to impose. 
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6.3 	The Arbitrator shall have power in his absolute discretion to include in the amount awarded to the Contractors 
the whole or part of any expenses reasonably incurred by the Contractors in: 


(i) ascertaining demanding and obtaining the amount of security reasonably required in accordance with 
clause 4.5 


(ii) enforcing and/or protecting by insurance or otherwise or taking reasonable steps to enforce and/or 
protect their lien 


6.4 	The Arbitrator shall have power to make but shall not be bound to make a consent award between such parties 
as so consent with or without full arbitral reasons 


6.5 	The Arbitrator shall have power to make a provisional or interim award or awards including payments on account 
on such terms as may be fair and just 


6.6 	The Arbitrator shall be entitled to satisfactory security for his reasonable fees and expenses, whether such fees 
and expenses have been incurred already or are reasonably anticipated. The Arbitrator shall have the power 
to order one or more of the parties to provide such security in a sum or sums and in a form to be determined by 
the Arbitrator. The said power may be exercised from time to time as the Arbitrator considers appropriate. 


6.7 	Awards in respect of salvage remuneration or special compensation (including payments on account) shall 
be made in the currency specified in Box 4 or in United States dollars if no such alternative currency has been 
agreed. 


6.8 	The Arbitrator's Award shall (subject to appeal as provided in clause 10) be final and binding on all the parties 
concerned whether they were represented at the arbitration or not and shall be published by the Council in 
London. 


7 	Representation of Parties 


7.1 	Any party to the Agreement who wishes to be heard or to adduce evidence shall appoint an agent or 
representative ordinarily resident in the United Kingdom to receive correspondence and notices for and on 
behalf of that party and shall give written notice of such appointment to the Council. 


7.2 	Service on such agent or representative by letter, e-mail or facsimile shall be deemed to be good service on the 
party which has appointed that agent or representative. 


7.3 	Any party who fails to appoint an agent or representative as aforesaid shall be deemed to have renounced his 
right to be heard or adduce evidence. 


8 	Interest 


8.1 	Unless the Arbitrator in his discretion otherwise decides the Contractors shall be entitled to interest on any sums 
awarded in respect of salvage remuneration or special compensation (after taking into consideration any sums 
already paid to the Contractors on account) from the date of termination of the services until the date on which 
the Award is published by the Council and at a rate to be determined by the Arbitrator. 


8.2 	In ordinary circumstances the Contractors' interest entitlement shall be limited to simple interest but the Arbitrator 
may exercise his statutory power to make an award of compound interest if the Contractors have been deprived 
of their salvage remuneration or special compensation for an excessive period as a result of the Owners' gross 
misconduct or in other exceptional circumstances. 


8.3 	If the sum(s) awarded to the Contractors (including the fees and expenses referred to in clause 5.2) are not paid 
to the Contractors or to the Council by the payment date specified in clause 11.1 the Contractors shall be entitled 
to additional interest on such outstanding sums from the payment date until the date payment is received by the 
Contractors or the Council both dates inclusive and at a rate which the Arbitrator shall in his absolute discretion 
determine in his Award. 


9 	Currency Correction 


In considering what sums of money have been expended by the Contractors in rendering the services and/or in fixing 
the amount of the Award and/orAppeal Award the Arbitrator or Appeal Arbitrator shall to such an extent and insofar as 
it may be fair and just in all the circumstances give effect to the consequences of any change or changes in the relevant 
rates of exchange which may have occurred between the date of termination of the services and the date on which the 
Award orAppeal Award is made. 


10 	Appeals and Cross Appeals 


10.1 Any party may appeal from an Award by giving written Notice of Appeal to the Council provided such notice is 
received by the Council no later than 21 days after the date on which the Award was published by the Council. 


10.2 On receipt of a Notice ofAppeal the Council shall refer the appeal to the hearing and determination of an appeal 
arbitrator of its choice ("the Appeal Arbitrator"). 


10.3 Any party who has not already given Notice ofAppeal under clause 10.1 may give a Notice of Cross Appeal to 
the Council within 21 days of that party having been notified that the Council has received Notice ofAppeal from 
another party. 


10.4 Notice of Appeal or Cross Appeal shall be given to the Council by letter, e-mail or facsimile. 
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10.5 If any Notice of Appeal or Notice of Cross Appeal is withdrawn prior to the hearing of the appeal arbitration, 
that appeal arbitration shall nevertheless proceed for the purpose of determining any matters which remain 
outstanding. 


10.6 The Appeal Arbitrator shall conduct the appeal arbitration in accordance with Lloyd's Procedural Rules so far 
as applicable to an appeal. 


10.7 In addition to the powers conferred on the Arbitrator by English law and the Agreement, the Appeal Arbitrator 
shall have power to: 
(I) 	admit the evidence or information which was before the Arbitrator together with the Arbitrator's Notes 


and Reasons for his Award, any transcript of evidence and such additional evidence or information as 
he may think fit; 


(ii) confirm increase or reduce the sum(s) awarded by the Arbitrator and to make such order as to the 
payment of interest on such sum(s) as he may think fit; 


(iii) confirm revoke or vary any order and/or declaratory award made by the Arbitrator; 
(iv) award interest on any fees and expenses charged under clause 10.8 from the expiration of 28 days after 


the date of publication by the Council of the Appeal Arbitrator's Award until the date payment is received 
by the Council both dates inclusive. 


10.8 The Appeal Arbitrator shall be entitled to satisfactory security for his reasonable fees and expenses, whether 
such fees and expenses have been incurred already or are reasonably anticipated. The Appeal Arbitrator shall 
have the power to order one or more of the parties to provide such security in a sum or sums and in a form to be 
determined by the Appeal Arbitrator. The said power may be exercised from time to time as the Appeal Arbitrator 
considers appropriate. 


10.9 The Appeal Arbitrator's Award shall be published by the Council in London. 


11 	Provisions as to Payment 


11.1 When publishing the Award the Council shall call upon the party or parties concerned to pay all sums due from 
them which are quantified in the Award (including the fees and expenses referred to in clause 5.2) not later than 
28 days after the date of publication of the Award ("the payment date") 


11.2 	If the sums referred to in clause 11.1 (or any part thereof) are not paid within 56 days after the date of publication 
of the Award (or such longer period as the Contractors may allow) and provided the Council has not received 
Notice ofAppeal or Notice of Cross Appeal the Council shall realise or enforce the security given to the Council 
under clause 4.5 by or on behalf of the defaulting party or parties subject to the Contractors' providing the Council 
with any indemnity the Council may require in respect of the costs the Council may incur in that regard. 


11.3 In the event of an appeal and upon publication by the Council of the Appeal Award the Council shall call upon 
the party or parties concerned to pay the sum(s) awarded. In the event of non-payment and subject to the 
Contractors providing the Council with any costs indemnity required as referred to in clause 11.2 the Council 
shall realise or enforce the security given to the Council under clause 4.5 by or on behalf of the defaulting 
party. 


11.4 If any sum(s) shall become payable to the Contractors in respect of salvage remuneration or special 
compensation (including interest and/or costs) as the result of an agreement made between the Contractors 
and the Owners or any of them, the Council shall, if called upon to do so and subject to the Contractors providing 
to the Council any costs indemnity required as referred to in clause 11.2 realise or enforce the security given to 
the Council under clause 4.5 by or on behalf of that party. 


11.5 Where (i) no security has been provided to the Council in accordance with clause 4.5 or (ii) no Award is made 
by the Arbitrator or the Appeal Arbitrator (as the case may be) because the parties have been able to settle all 
matters in issue between them by agreement the Contractors shall be responsible for payment of the fees and 
expenses referred to in clause 5.2. Payment of such fees and expenses shall be made to the Council within 28 
days of the Contractors or their representatives receiving the Council's invoice failing which the Council shall 
be entitled to interest on any sum outstanding at UK ease Rate prevailing on the date of the invoice plus 2% per 
annum until payment is received by the Council. 


11.6 If an Award or Appeal Award directs the Contractors to pay any sum to any other party or parties including the 
whole or any part of the costs of the arbitration and/or appeal arbitration the Council may deduct from sums 
received by the Council on behalf of the Contractors the amount(s) so payable by the Contractors unless the 
Contractors provide the Council with satisfactory security to meet their liability. 


11.7 Save as aforesaid every sum received by the Council pursuant to this clause shall be paid by the Council to the 
Contractors or their representatives whose receipt shall be a good discharge for it. 


11.8 Without prejudice to the provisions of clause 4.5 the liability of the Council shall be limited to the amount of 
security provided to it. 


12 	Awards 


12.1 The Council will ordinarily make available the Award orAppeal Award and Reasons on www.11oydsagency.com   
(the website) except where the Arbitrator or Appeal Arbitrator has ordered, in response to representations by 
any party to the Award or Appeal Award, that there is a good reason for deferring or withholding them. Any party 
may make such representations to the Arbitrator provided a written notice of its intention to do so is received 
by the Council no later than 21 days after the date on which the Award orAppeal Award was published by the 
Council and the representations themselves are submitted in writing to the Arbitrator orAppeal Arbitrator within 
21 days of the date of the notice of intention. 
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12.2 Subject to any order of the Arbitrator orAppeal Arbitrator, the Award, orAppeal Award, and Reasons will be made 
available on the website as soon as practicable after expiry of the 21 day period referred to in clause 12.1. 


12.3 In the event of an appeal being entered against an Award, the Award and Reasons shall not be made available 
on the website until either the Appeal Arbitrator has issued his Appeal Award or the Notice ofAppeal is withdrawn 
subject always to any order being made in accordance with clause 12.1. 


Special Provisions 


These Special Provisions shall apply to salved cargo insofar as it consists of laden containers. 


13 	The pa rties agree that any correspondence or notices in respect of salved cargo which is not the subject of 
representation in accordance with Clause 7 of these Rules may be sent to the party or parties who have provided 
salvage security in respect of that property and that this shall be deemed to constitute proper notification to the owners 
of such property. 


14 	Subject to the express approval of the Arbitrator, where an agreement is reached between the Contractors and the 
owners of salved cargo comprising at least 75% by value of salved cargo represented in accordance with Clause 7 of 
these Rules, the same agreement shall be binding on the owners of all salved cargo who were not represented at the 
time of the said approval. 


15 	Subject to the express approval of the Arbitrator, any salved cargo with a value below an agreed figure may be omitted 
from the salved fund and excused from liability for salvage where the cost of including such cargo in the process is likely 
to be disproportionate to its liability for salvage. 


General Provisions 


16 	Lloyd's documents: Any Award notice authority order or other document signed by the Chairman of Lloyd's or any 
person authorised by the Council for the purpose shall be deemed to have been duly made or given by the Council and 
shall have the same force and effect in all respects as if it had been signed by every member of the Council. 


17 	Contractors' personnel and subcontractors 


17.1 The Contractors may claim salvage on behalf of their employees and any other servants or agents who 
participate in the services and shall upon request provide the Owners with a reasonably satisfactory indemnity 
against all claims by or liabilities to such employees servants or agents. 


17.2 The Contractors may engage the services of subcontractors for the purpose of fulfilling their obligations under 
clauses A and B of the Agreement but the Contractors shall nevertheless remain liable to the Owners for the 
due performance of those obligations. 


17.3 In the event that subcontractors are engaged as aforesaid the Contractors may claim salvage on behalf of 
the subcontractors including their employees servants or agents and shall, if called upon so to do provide the 
Owners with a reasonably satisfactory indemnity against all claims by or liabilities to such subcontractors their 
employees servants or agents. 


18 	Disputes under Scopic Clause 


Any dispute arising out of the Scopic Clause (including as to its incorporation or invocation) or the operations thereunder 
shall be referred for determination to the Arbitrator appointed under clause 5 hereof whose Award shall be final and 
binding subject to appeal as provided in clause 10 hereof. 


19 	Lloyd's Publications 


Any guidance published by or on behalf of the Council relating to matters such as the Convention the workings and 
implementation of the Agreement is for information only and forms no part of the Agreement. 
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CO1VIETE MARITIME INTERNATIONAL, AISBL 


PRESIDENT 


Singapore, 9th July 2009 


Presidents of All National Associations 


Dear President, 


Salvage Convention 1989 


I enclose a Questionnaire which has been prepared by the newly constituted International 
Working Group to consider the Salvage Convention 1989. 


Stuart Hetherington has kindly agreed to act as Chairman of the CMI IWG on this subject and the 
IWG consists of Executive Councillors: Chris Davis and Mans Jacobbson, as well as Archie 
Bishop, Jorge Radovich and Diego Chami. 


Please submit your responses to the Questionnaire as soon as possible to enable the work of the 
IWG to progress. It is hoped that this topic will be on the agenda for the Colloquium to be held in 
Argentina in 2010. 


Yours sincerely, 


Karl-Johan Gombrii 


KARL-JOHAN GOMBRII C/O NORDISK DEFENCE CLUB (SINGAPORE) PTE LTD, 
159 TELOK AYER STREET, 068614 SINGAPORE 


TEL: +65 6220 2300 E-MAIL: kjgombrii@nordisk.no 	FAX: +65 6220 3312 
REGISTERED OFFICE CMI, AISBL: EVERDIJSTRAAT 43, 2000 ANTWERPEN, BELGIQUE 


www.comiteniaritime.org  







COMITE MARITIME INTERNATIONAL 
SALVAGE CONVENTION 


QUESTIONNAIRE TO MEMBER ASSOCIATIONS 


The CMI Executive Council has set up an International Working Group (NG) to consider whether 
any changes need to be made to the Salvage Convention 1989. 


The questionnaire which follows has been developed with a view to collecting your views on 
areas which have been identified by the International Salvage Union as possibly needing reform. 


We would be grateful if you would provide your responses to this questionnaire as soon as 
possible. 


1. 	Article 1 in the Salvage Convention 1989 contains the following definition: 


"For the purpose of this Convention: 


(d) 	Damage to the environment being substantial physical damage to human 
health or to marine life or resources in coastal or inland waters or areas 
adjacent thereto, caused by pollution, contamination, fire, explosion or 
similar major incidents."(Emphasis added) 


Comments 


1.1 	The International Convention on Civil Liability for Oil Pollution Damage, 
1992, defines "Pollution damage" in Article 1 paragraph 6 as meaning: 


"(a) 
	


loss or damage caused outside the ship by contamination resulting 
from the escape or discharge of oil from the ship, wherever such 
escape or discharge may occur, provided that compensation for 
impairment of the environment other than loss of profits from such 
impairment shall be limited to costs of reasonable measures of 
reinstatement actually undertaken or to be undertaken." (Em phasis 
added) 


Article II of that Convention also provides: 


"This Convention shall apply exclusively: 


(a) to pollution damage caused: 


N 
	


in the territory, including the territorial sea, of a Contracting 
State, and 


(ii) 	in the exclusive economic zone of a Contracting State, 
established in accordance with international law, or, if a 
Contracting State has not established such a zone, in an 
area beyond and adjacent to the territorial sea of that State 
determined by that State in accordance with international 
law and extending nor more than 200 nautical miles from 
the baselines from which the breadth of its territorial sea is 
measured; 


(b) to preventive measures, wherever taken, to prevent or minimise 
such damage." (emphasis added) 
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The International Convention on Liability and Compensation for Damage in 
Connection with the Carriage of Hazardous and Noxious Substances by 
Sea, 1996 defines damage in Article I paragraph 6 as meaning: 


"(b) 	loss of or damage to property outside the ship carrying the 
hazardous and noxious substances caused by those substances; 


(c) 	loss or damage by contamination of the environment caused 
by the hazardous and noxious substances, provided that 
compensation for impairment of the environment other than loss of 
profit from such impairment shall be limited to costs of reasonable 
measures of reinstatement actually undertaken or to be 
undertaken;"(emphasis added) 


Article Ill of that Convention provides as follows: 


"This Convention shall apply exclusively: 


(a) to any damage caused in the territory, including the territorial 
sea of a State Party; 


(b) to damage by contamination of the environment caused in the 
exclusive economic zone of a State Party, established in 
accordance with international law, or, if a State Party has not 
established such a zone in an area beyond and adjacent to the 
territorial sea of that State determined by that State in 
accordance with international law and extending not more 
than 200 nautical miles from the baselines from which the 
breadth of its territorial sea is measured; 


(c) to damage, other than damage by contamination of the 
environment, caused outside the territory, including the 
territorial sea, of any State, if this damage has been caused by a 
substance carried on board a ship registered in a State Party or, in 
the case of an unregistered ship, on board a ship entitled to fly the 
flag of a State Party; and 


(d) to preventive measures, wherever taken"(Emphasis added) 


The International Convention on Civil Liability for Bunker Oil Pollution 
Damage (2001) provides as follows: 


Article I paragraph 9 defines "Pollution damage" as meaning: 


"(a) loss or damage caused outside the ship by contamination 
resulting from the escape or discharge of bunker oil from the ship, 
wherever such escape or discharge may occur, provided that 
compensation for impairment of the environment other than loss of 
profit from such impairment shall be limited to costs of reasonable 
measures of reinstatement actually undertaken or to be 
undertaken;"(Emphasis added) 


Article II provides as follows: 


"This Convention shall apply exclusively: 


(a) 	to pollution damage caused: 


(0 	in the territory, including the territorial sea, of a State 
Party, and 
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(ii) 	in the Exclusive Economic Zone of a State Party, 
established in accordance with international law, or, if a 
State Party has not established such a Zone, in an area 
beyond and adjacent to the territorial sea of that State 
determined by that State in accordance with 
international law and extending not more than 200 
nautical miles from the base lines from which the 
breadth of its territorial sea is measured 


(b) 	to preventive measures, wherever taken, to prevent or minimise 
such damage."(Emphasis added) 


It will be seen that the International Conventions that deal with the liability for 
causing pollution are not as restrictive in the geographical scope of the 
Convention as the definition contained in the Salvage Convention in Article 1(d) 
quoted above. It will be seen that the words emphasised in that definition leave 
considerable scope for debate as to what is intended by those limiting words, 
particularly when the liability conventions seem to envisage preventive measures 
being taken anywhere, including on the high seas and the pollution damage itself 
can taken place anywhere within the exclusive economic zone. 


Question: 


1.2 	Do you consider that the words emphasised above in the definition contained in 
Article 1(d) of the Salvage Convention ("in coastal or inland waters or areas 
adjacent thereto") should be deleted? 


1.3 	Alternatively do you think words such as those used in the other Conventions 
which have been quoted above (eg "where ever such may occur"/"exclusive 
economic zone"/"territorial sea") should replace those words in Article 1(d) of the 
Salvage Convention? 


1.4 	Have there been any reported cases in your jurisdiction in which the word 
"substantial" (which is contained in Article 1(d) of the Salvage Convention), as 
used in that definition, have been interpreted? 


1.4.1 If so, could you provide a copy of the decision? 


1.4.2 If there have been no such cases in your jurisdiction do you think it likely 
that the word "substantial" could create difficulties of interpretation? 


1.4.3 If so, do you consider that there is any other word or group of words that 
could better identify what is intended by the definition? 


1.5 	Do you think that where an incident occurs that could give rise to dangers to 
navigation (for example a loss of containers at sea) would be covered by the 
definition in Article 1(d) (ie do you think it would be held in your jurisdiction to 
come within the meaning of the words "or similar major incidents")? 


1.5.1 If you think there is a risk that such incidents may not be covered by the 
definition in Article 1(d), do you think that the definition should be widened? 


1.5.2 If so, can you suggest any wording that you think might be appropriate? 


2. 	Article 5 in the Salvage Convention 1989 provides as follows: 


"Salvage operations controlled by public authorities 


1. 	This convention shall not affect any provisions of national law or any 
international convention relating to salvage operations by or under the 
control of public authorities. 
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2. Nevertheless, salvors carrying out such salvage operations shall be 
entitled to avail themselves of the rights and remedies provided for in this 
Convention in respect of salvage operations. 


3. The extent to which a public authority under a duty to perform salvage 
operations may avail itself of the rights and remedies provided for in this 
Convention shall be determined by the law of the State where such 
authority is situated." 


Question: 


2.1 	Can public authorities pursue claims for salvage in your jurisdiction? 


2.2 	If they cannot, do you think it would improve their position if Article 5 paragraph 3 
was deleted or amended? 


3. 	Article 11 in the Salvage Convention 1989 provides as follows: 


"Co-Operation 


A State Party shall, whenever regulating or deciding upon matters relating to 
salvage operations such as admittance to ports of vessels in distress or the 
provision of facilities to salvors, take into account the need for co-operation 
between salvors, other interested parties and public authorities in order to ensure 
the efficient and successful performance of salvage operations for the purpose of 
saving life or property in danger as well as preventing damage to the environment 
in general." 


Comment 


3.1 	The International Working Group on Places of Refuge asked questions in its first 
questionnaire in relation to this provision. In order to assist the 1WG on the 
Salvage Convention we repeat the first three questions that were posed in that 
questionnaire as follows: 


Questions: 


3.2 	Has your country ratified the Salvage Convention 1989? 


3.2.1 If so, has it enacted any legislation or regulation to give effect to Article 11? 


3.2.2 If so, please supply a copy, if possible with a translation into English or 
French. 


3.2.3 Do you think this Article should be amended to refer to the IMO Guidelines 
on Places of Refuge (Resolution A.949(23)) Adopted in December 2003. 


4. Article 13 of the Salvage Convention 1989 establishes the "Criteria for Fixing the 
Reward". Paragraph 2 of Article 13 provides as follows: 


"Payment of a reward fixed according to paragraph 1 shall be made by all of the 
vessel and other property interests in proportion to their respective salved values. 
However, a State Party may in its national law provide that the payment of a 
reward has to be made by one of these interests, subject to a right of recourse of 
this interest against the other interests for their respective shares. Nothing in this 
article shall prevent any right of defence." 


Comment 


4.1 	In recent years the salvage of container ships, which continue to grow in size, has 
given rise to problems in collecting security from cargo interests. Thousands of 
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interests are often involved and it can take months to collect security. Often it is 
not obtained at all. Further, even when security is provided, cargo often remains 
unrepresented and has to be given notice of a pending arbitration, an award, and 
an appeal of an award, causing considerable expense and delay. It has been 
suggested that the problem could be solved if, in container ship cases, ship 
owners were responsible for the provision of cargo security. 


Question: 


4.2 	Has your jurisdiction made any provision, as provided for in Article 13 paragraph 2 
for the payment of a reward by one of the interests referred to in the opening 
sentence of this paragraph? 


4.3 	Do you think it would be appropriate to specify in this Article that in containership 
cases the vessel only is responsible for the payment of claims (and therefore 
would be responsible for the provision of security) subject to a right of recourse 
against the other interests for their respective shares? 


5. 	Article 14 in the Salvage Convention 1989 provides as follows: 


"Special Compensation 


1. If the salvor has carried out salvage operations in respect of a vessel 
which by itself or its cargo threatened damage to the environment and has 
failed to earn a reward under article 13 at least equivalent to the special 
compensation assessable in accordance with this article, he shall be 
entitled to special compensation from the owner of that vessel equivalent 
to his expenses as herein defined. 


2. If, in the circumstances set out in paragraph 1, the salvor by his salvage 
operations has prevented or minimized damage to the environment, the 
special compensation payable by the owner to the salvor under paragraph 
1 may be increased up to a maximum of 30% of the expenses incurred by 
the salvor. However, the tribunal, if it deems it fair and just to do so and 
bearing in mind the relevant criteria set out in article 13, paragraph 1, may 
increase such special compensation further, but in no event shall the total 
increase be more than 100% of the expenses incurred by the salvor. 


3. Salvor's expenses for the purpose of paragraphs 1 and 2 means the out- 
of-pocket expenses reasonably incurred by the salvor in the salvage 
operation and a fair rate for equipment and personnel actually and 
reasonably used in the salvage operation, taking into consideration the 
criteria set out in article 13, paragraph 1(h), (0 and (j). 


4. The total special compensation under this article shall be paid only if and 
to the extent that such compensation is granted than any reward 
recoverable by the salvor under article 13. 


5. If the salvor has been negligent and has thereby failed to prevent or 
minimise damage to the environment, he may be deprived of the whole or 
part of any special compensation due under this article. 


6 	Nothing in this article shall affect any right of recourse on the part of the 
owner of the vessel." 


Comment 


5.1 	Over time this provision proved to be cumbersome, expensive to operate and 
uncertain in outcome. It also became counter-productive and discouraged rather 
than encouraged the salvage industry. As a result industry devised SCOPIC to 
replace article 14 contractually. SCOPIC has been successful and has 
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substantially cut down the amount of litigation following a salvage operation. It is, 
however, only relevant in about 20% of modern cases and is still only a safety net. 


Question: 


5.2 	Do you consider that consideration should be given to amending article 14 in 
order to create an entitlement to an environmental award? (It is recognised that 
there are "political" issues involved as to who would pay for such an award but the 
IWG would be interested to know whether your MLA would be in favour of an 
investigation of this issue. It is also recognised that if you answer this question in 
the affirmative, consequential changes may need to be made to the definition of 
"damage to the environment" in article 1(d), to article 13, article 15 and article 20). 


	


6. 	Article 16 of the Salvage Convention 1989 provides as follows: 


"Salvage of persons 


1. No remuneration is due from persons whose lives are saved, but nothing 
in this article shall affect the provisions of national law on this subject." 


2. A salvor of human life, who has taken part in the services rendered on the 
occasion of the accident giving rise to salvage, is entitled to a fair share of 
the payment awarded to the salvor for salving the vessel or other property 
or preventing or minimizing damage to the environment." 


Comment 


6.1 	Prior to the Convention life salvage claims would have been made direct against 
the owners of the property, but as a result of the Convention it would appear that 
such claims now have to be made against the salvor. This could create problems 
for the property salvor if it was not involved in the life salvage, which is often the 
case. The salvage claim which the salvor makes under Article 13 and any claim 
for special compensation under Article 14 would under normal circumstances be 
restricted to the work that has been carried out and the expense incurred and not 
include any effort by some third party over which the salvor had no control. 


Question: 


6.2 	Do you consider that the wording of this Article should be amended to ensure that 
any life salvage claims against property are made directly against a property 
owner rather than the salvor? 


	


7. 	Article 20 of the Salvage Convention 1989 provides as follows: 


"Maritime lien 


1. Nothing in this Convention shall affect the salvor's maritime lien under any 
international convention or national law. 


2. The salvor may not enforce his maritime lien when satisfactory security for 
his claim, including interest and costs, has been duly tendered or 
provided." 
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Question: 


7.1 	If you are of the opinion that the suggestions made for reform of article 14 should 
be considered, do you also agree that article 20 should be amended to create a 
statutory lien against the ship for such a claim? 


8. Article 27 of the Salvage Convention 1989 provides as follows: 


"Publication of arbitral awards 


States Parties shall encourage, as far as possible and with the consent of the 
parties, the publication of arbitral awards made in salvage cases." 


Comment 


8.1 	The ISU is in favour of the publication of awards. The Lloyds Salvage Group has 
recently agreed to amend the LSSA clauses so that awards are published as a 
matter of course, unless any party to the arbitration objects. There is clearly a 
conflict between the expectation that arbitrations will be conducted in private. 


Question: 


8.2 	Do you consider that article 27 should be amended to reflect the position achieved 
by the Lloyds Salvage Group? 


9. General - Question: 


9.1 	Are there any other issues or problems that you are aware of in relation to the 
Salvage Convention 1989 which the IWG should consider for possible 
amendment? 


9.2 	How many salvage cases have been decided in your jurisdiction under the 1989 
Salvage Convention? 


June 2010 
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First Questionnaire 


Summary of Questions and Responses from NMLA's 


Question 
1.2 or 1.3 


Article 1(d) 
Delete "in coastal or inland waters or areas adjacent thereto"? 
Replace with "Wherever such may occurleeeterritorial sea"? 


Argentina: 	Favours replacement "wherever such may occur". 


Australia & 
New Zealand: 


Favours deletion but no additional words necessary. 


Belgium 	Supports existing wording. 


Brazil: 	 Favours replacement with: "in territorial waters and in the exclusive 
economic zone of any State". 


Canada: Support existing wording, but recognises that consistency with 
other conventions may be desirable; but only in the context of the 
Salvage Convention as a whole. 


Chile: 	 Favours deletion and extension to EEZ 


China: 	Favours deletion and extension to EEZ, but not high seas. 


Denmark: 	Favours replacement with "EEZ or an area adjacent to the 
territorial sea equivalent to an exclusive economic zone". 


Finland: 	Favours coordination with CLC, Bunker and HNS Conventions 


France: Favours amendment: "Damage to the environment means...in 
territorial waters and in the exclusive economic zone of any State, 
established in accordance with international law, or, if a Contracting 
State has not or, if a State Party has not established such a Zone, 
in an area beyond and adjacent to the territorial sea of that State 
determined by that State in accordance with international law and 
extending not more than 200 nautical miles from the base lines 
from which the breadth of the territorial sea is measured". 


Germany: 	Not deletion, rather amendment, so as to refer to "Coastal waters 
including Territorial Sea and EEZ... or up to 200 nautical miles", 
some restriction on geographical scope is needed. (It should not be 
necessary that EEZ belongs to a State party to the Convention). 


Hellenic 	Favours amendment to include "wherever such may occur/EEZ" 
etc. 


Italy: 	 Favours amendment (same wording as France). 


Japan: 	Do not consider words should be changed but would be prepared 
to consider any better wording. 


Malta: 	 Favours extension to all areas of the sea, ie "wherever such may 
occur" should replace "in coastal or inland waters or areas adjacent 
thereto." 


Mexico: Favours replacement and additional words, such as "in territorial 
waters and in the EEZ of any State as established in accordance 
with International law". 


Netherlands 	No, but favours reference to EEZ 
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Nigeria: 	Favours replacement of "coastal or inland waters or areas adjacent 
thereto" with "inland waters or exclusive economic zone". 


Norway: Agrees that the wording is too restrictive. It has extended the scope 
by its implementation legislation. It also queries why it is limited to 
marine life and resources. It favours "wherever such may occur" 
rather than references to EEZ etc. 


Slovenia: 	Favours replacement and additional words, (Territorial Sea, EEZ 
etc). 


South Africa: 


Sweden: 


Turkey: 


UK: 


Favours deletion and replacement with "wherever such may occur", 
which is consistent with South Africa's Wreck and Salvage Act 
1996 which provides that "damage to the environment" in Article 
1(d) is not restricted to coastal or inland waters or areas adjacent 
thereto, but to any place where such damage may occur. 


Does not favour deletion but the notion of the High Seas should 
apply to the EEZ. 


Favours consistency between Salvage Convention and CLC/Fund 
Conventions. (ie "wherever such may occur"). 


These are matters of policy. In most cases ships will be brought 
within territorial waters. 


US: 	 The US MLA has not formed an opinion. 
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Question Reported cases where the word "substantial" interpreted (as in "substantial 
1.4 
	


damage)" - Artic le 1(d)? 


Argentina: 
	


None. (Argentina is not a party to the Convention. (Maintain the 
word "substantial"). 


Australia & 
	


Yes, (None in New Zealand - the word "substantial" does not cause 
New Zealand: 
	


difficulties). 


Belgium: 
	


No. The word "substantial" is unlikely to cause difficulties. 


Brazil: 
	


No, "substantial" would create difficulties of interpretation - suggest 
deletion of "substantial" and "major". 


Canada: 
	


No cases but would be interpreted by court or arbitrator 


Chile: 
	


No but would be interpreted by the Tribunal. 


China: 
	


No cases, and favours deletion of the word "substantial" in view of 
likely inconsistent interpretations. 


Denmark: 
	


None. 


Finland: 
	


No. "Substantial" can cause difficulties but leave to courts to 
interpret. 


France: 
	


None [1.4.2. "Substantial" translated as "important" - large 
discretion]. 


Germany: 
	


None, "substantial" could cause difficulties, similarly "major", but 
this should be left to the courts to determine. 


Hellenic 
	


None. Supports deletion of "substantial" and inclusion of "such 
damage does not include minor cases". 


Italy: 
	


None, and supports deletion of words "substantial" and "major". 


Japan: 
	


None, and do not consider the words cause difficulties of 
interpretation. 


Malta: 
	


None. (Malta is not a party to the Convention) 


Mexico: 
	


None. Whilst recognising problems with "substantial" suggests it 
remain. 


Netherlands: 
	


No. Courts need to interpret. 


Nigeria: 
	


No. Do not consider the word causes difficulty in interpretation. 


Norway: 
	


None. Norwegian Courts are well able to interpret. 


Slovenia: 
	


None. "Substantial" can cause difficulties and supports deletion of 
"substantial" and "major". 


South Africa: 
	


No. Believes there are interpretation difficulties and it should be 
deleted, perhaps replaced by words indicating that damage to the 
environment be "neither trifling nor insignificant". 


Sweden: 	None. "Substantial" creates difficulties and supports deletion of 
"substantial" and "major". 
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Turkey: 	None and supports deletion of words "substantial" and "major". 


UK: 
	


Not in salvage cases but in LOF awards (see Schedule 1: R v 
Monopolies and Mergers Commission ex parte South Yorkshire 
Transport Limited (1993) 1 WLR.23). 


US: 
	


No, but in International Towing and Salvage Inc v F/V Lindsey 
Jeanette (1999) AMC 2465 found that there had been a threat to 
the environment by evidence that the vessel and its contents 
threatened a discharge into the EEZ. The court also ordered 
special compensation under Article 14 so must have been satisfied 
as to "substantial" and that "coastal waters" extended into EEZ". 
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Australia & 
New Zealand: 


Yes it would be covered. 


France: It is not clear that all incidents would give rise to damages to 
navigation - have to be a "major incident". Does not consider 
amendment necessary. 


Norway: 


Slovenia: 


Believes it would be interpreted by a Norwegian Court as being 
covered. 


Yes it is possible it would be covered, but the definition should not 
be widened. 


Article 1(d) - Would Dangers to navigation (such as containers lost at sea) be 
covered by "or similar major incidents" in your jurisdiction? 


Question 
1.5 


Argentina: 	Were it a party to Convention it would not be covered, unless 
contents of containers, sensitivity of area etc made it so. 


Belgium: 	The question confuses two issues. 


Brazil: 	 No, unless it causes risk to the environment would not be in 
favour of expanding definition. 


Canada: 	No 


Chile: 	 Doubtful but would depend on circumstances. Amendment not 
necessary. 


China: 	 No, it would not be covered, and do not consider definition needs 
to be amended. 


Denmark: 	No. 


Finland: 	No - it would not be covered, unless container content was an 
environmental risk. 


Germany: 	Not covered. 


Hellenic 	Not covered and definition should be widened. 


Italy: 	 Not covered, and do not support widening the notion of "similar 
major incidents", and would endanger survival of the Montreal 
Compromise. 


Japan: 	 It would depend on the nature of the incident, and would not 
support widening. 


Malta: 	 Were Malta a party to the Convention, it is likely that a restrictive 
interpretation would be given and such a scenario would not be 
covered, and therefore supports amendment to refer to such an 
occurrence. 


Mexico: 	Yes it would be covered, but would not oppose widening the 
definition. 


Netherlands: 	Does not consider covered but does not support widening 
definition. 


Nigeria: 	Thinks the definition should be widened. 
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South Africa: No, because this approach confuses navigation hazards with 
threats to the environment. If it is intended to benefit salvors for 
preventing or minimising damage to the environment it should be 
dealt with separately. 


Sweden: 	Not necessarily - it would depend on the contents of the 
container. Would not support widening of the definition. 


Turkey: 	On a literal reading does not believe it would be covered and 
repeats the Italian MLA's caution. 


UK: 	 It is unlikely that an incident that could give rise to dangers to 
navigation, such as loss of containers at sea, in the absence of 
other dangers, would be covered by definition of "substantial". 


US: 	 Not responded to. 
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Question Article 5 - Can Public Authorities pursue claims for salvage in your 
2.1 and 
	


jurisdiction? If they cannot would it improve their position if Article 5 
2.2 
	


paragraph 3 were deleted or amended? 


Argentina: 	Naval and Coast Guard vessels cannot seek a reward but can 
recover expenses. Public vessels can seek reward. 


No. (Deletion of paragraph 3 plus further provision needed to 
assist navy and coast guard). 


Australia and 
	


Yes. 
New Zealand: 


Belgium: 
	


Yes. 


Brazil: 
	


Although there is no provision which prevents such claims in 
practice Brazilian navy, for example, only seeks to recover costs. 
This provision should remain unchanged. 


Canada: 
	


Yes 


Chile: 
	


Yes 


China: 
	


Yes, although it is unclear whether this right continues where 
salvage is performed under the control of the relevant competent 
authority. Favours Article 5 paragraph 3 being deleted so as to 
distinguish between possible authorities who "perform" salvage 
from those who "control" salvage, perhaps allowing States to 
reserve their position on deletion. 


Denmark: 
	


Yes. 


Finland: 
	


Yes, unless particular national law requires performance of duties 
such as saving lives. 


France: 
	


Yes, however there is an obligation on the State to maintain 
public properties on the coastline in good condition. 


Germany: 
	


Yes, in principle but there are conflicting views and less clear in 
relation to special compensation. 


Hellenic 
	


No, but public authorities are entitled to expenses and damages. 


Italy: 
	


Nothing to prevent but not done by Navy and not in favour of 
changing the provision. 


Japan: 
	


No. There is no domestic law permitting such claims. The present 
article should remain the same. 


Malta: 
	


Public authorities can bring claims for salvage. 


Mexico: 
	


Yes. 


Netherlands: 
	


Yes, unless fire fighting or precluded by competition law which 
might preclude public authority competing with private companies 
and offering services for free. No need to amend. 


Nigeria: 
	


Yes, under s.395(4) of MSA 2007 salvage services rendered by 
or on behalf of the Federal Government can give rise to salvage 
claims. 
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Norway: 


Slovenia: 


South Africa: 


In principle public authorities can claim for salvage where 
performing services beyond their "obligations". 


Yes, but not the military. The provision should not be amended, 
although Model Rules to assist in achieving uniformity may be of 
benefit. 


Yes provided all necessary legal elements are present. 
Voluntariness needs to be established - an example where a 
public authority succeeded is MV Mbashi Transnet Ltd v MV 
Mbashi and Others [2002] 3 SA 217 cf Transnet Limited tlas 
National Ports Authority re MV "Cleopatra Dream". (Supreme 
Court of Appeal of SA 11 March 2011). The position of public 
authorities in South Africa would improve if Article 5(3) was 
deleted. 


Sweden: 	Yes, Article 5 paragraph 3. Provision should remain. 


Turkey: 	Public and private salvors will be able to claim salvage from1 July 
2012 when the Turkish Commercial Code comes into effect. 


UK: 	 If performing a public duty: no; but if doing more than that may be 
able to claim. Do not consider their position would be improved by 
deletion or amendment. 


US: 
	


Yes, either when authorised by statute or when the actions of the 
public authority are voluntary and are not required as a 
pre-existing duty of the authority. Not applicable. 
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Question 
3.2, 
3.2.1 and 
3.2.3 


Article 11 - Has the Salvage Convention been ratified by your jurisdiction? 
Has "Article 11 been given effect to? 
Should the IMO Guidelines be incorporated? 


Argentina: 	No 
No 
Yes 


Australia & 	Yes 
New Zealand: 	No 


No 


Belgium: 


Brazil: 


Canada: 


Chile: 


China: 


Denmark: 


Yes 
There is a Belgian Act dd 20.01.1999 for the Protection of the 
Marine Environment. 
The IMO Guidelines will be integrated into domestic legislation in 
the EU by reason of the Dir 2009/17/EC so there will be no need 
to include in Salvage Convention. 


Recently accepted but not ratified 
No 
No. 


Yes 
Only by its inclusion in the Convention 
There may be merit in incorporating the IMO Guidelines. 


No 
Referred to by other legislation 
No. 


Yes 
No 
No, because Salvage Convention is essentially dealing with 
private law matters. 


Yes 
No 
No, but strengthen by replacing "take into account" with more 
binding words. 


Finland: 	Yes 


France: 


Germany: 


Yes 
No 
No, because article is in general terms and reference to IMO 
Guidelines would be too restrictive. 


Yes 
No 
Yes, because EEZ directive refers to IMO Resolution A.949(23) 
and EEZ States are required to bring the legislation into force. It 
would lead to greater uniformity if Convention also requires 
States to observe IMO Resolution. 


Hellenic 	Yes 
No 


Italy: 	 Yes 
No 


J$11V827KES 
	


9 







Japan: 


Malta: 


No, do not consider it necessary or advisable. 


No 
N/A 
No - Guidelines mainly deal with public law and do not fit with the 
nature of the Convention. 


No 
No 
? 


Mexico: 	Yes 
Yes with reference to other, unnamed International Conventions 
No 


Netherlands: 	Yes 
No 
No 


Nigeria: 	Yes 
No (but regulations may be made) 
Do not think it necessary to refer to IMO Guidelines 


Norway: 	Yes 
Not specifically responsive to Salvage Convention. 


Slovenia: 	Yes 
No 
It is not necessary but it might improve salvage practice. 


South Africa: 	Yes 
Yes, but only by giving effect to Article 11 
Yes. 


Sweden: 	Yes 
No 
No. Better dealt with in Convention specifically dealing with these 
issues. 


Turkey: 


UK: 


US: 


Not yet, but its provisions will come into effect from 1 July 2012 
and steps are being taken to accede to the Convention 
No 
Supports consistency with applicable international instruments. 


Yes 
Not specifically responsive to Article 11, but indirectly eg. Erika 2 
Directive - Article 20; Erika 3 Directive; UK National Contingency 
Plan. 
Reservations about incorporating IMO Guidelines. Incorporation 
of the IMO Guidelines could erode the flexibility which they are 
intended to have. 


Yes. 
Yes through Guidelines for Places of Refuge Decision-Making 
and US Coast Guard Places of Refuge Policy issued by National 
Response Team and US Coast Guard respectively. 
US MLA has not taken a position. 
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Finland: 


France: 


Yes, in respect of the first sentence only of Article 13.2. No - too 
much of a burden to make the ship primarily responsible for 
cargo's share. 


No 
No, there is no apparent reason to make specific provision for 
containerships. 


Hellenic No, although the prevailing opinion is that it is permissible to 
submit a claim against the ship owner for the fee which relates to 
the cargo. 
Yes. 


Malta: No 
Whilst it may be beneficial doubts whether owners and their 
insurers would find it acceptable. 


Article 13 paragraph 2 - Has your jurisdiction provided for payment of reward 
by one of the interests? 
Containership cases: Should the Convention identify only the vessel as 
responsible? 


Question 
4.2 / 4.3 


Argentina: 	Yes (Scholars believe falls on interest). 


Australia & 	No 
New Zealand: 	Yes. 


Belgium: 	No 
No. It would create practical difficulties. 


Brazil: 	 No 
No - do not consider it appropriate. 


Canada: 	No 
No. 


Chile: 	 Yes 
Yes. 


China: 	 No 
Further work needs to be done to explore solutions in relation to 
provision of security and handling of unrepresented cargo, both in 
relation to container and general cargo ships. 


Denmark: 	No 
No, opposed to any special rule for containerships. 


Germany: 	No 
No, it is salvor's responsibility and can enforce its lien.. 


Italy: 	 No, any change to deal with containerships would have to be for 
all vessels. 


Japan: 	 No 
No. 


Mexico: 	No 
No, strongly opposes any such provision. 


Netherlands: 	Yes. Liability is channelled to shipowner. Favours amendment re 
container ship cases but queries why limit to such ships. 
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Nigeria: 	No 
Yes. 


Norway: 	No 
No, it can be dealt with by way of local legislation. 


Slovenia: 	No 
No, unless do for all ships. 


South Africa: 	Only to the extent that section 17(1) of the Act permits a salvage 
officer to "detain the ship or wreck saved or assisted or from 
which life is saved until payment is made for the salvage due" 
which could result in a practice by which shipowner provides 
security. 
No. 


Sweden: 


Turkey: 


UK: 


No 
No distinction should be made for container vessel. 


No. (Turkey has not made use of the option granted by Article 
13(2)). 


No. There are differing views as to whether this is a problem but it 
is under discussion by the Lloyds Salvage Group. 


US: 	 No. The US MLA has not taken a position on this. 
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Question 
5.2 


Article 14 - Environmental Salvage award? 


Argentina: 	Yes. 


Australia & 
New Zealand: 


Yes, it is worth considering. 


Belgium: 	No. 


Brazil: 	 No. 


Canada: 	Recognises that Article 14 has not worked but needs to be 
convinced that it is necessary to amend Article 14. 


Chile: 	 No but minor amendments should be made to Article 14. 


China: 


Denmark: 


Yes. The existence of SCOPIC establishes the deficiency in the 
Convention. Such award should be paid for in proportion to the 
salved values of ship and other property. 


No (strongly opposed) because it was firmly rejected from the 
Convention. Any change would lead to uncertainty and would 
constitute a breach of the Montreal Compromise. 


Finland: 	In favour of investigating further. 


France: 	No, there seems no reason to create an environmental reward 
beyond what is already covered by Articles 13 and 14. 


Germany: 	Yes, the existence of SCOPIC demonstrates that Article 14 has 
not been accepted by industry and needs to be reconsidered. Any 
amendment needs to be negotiated by Clubs, property 
underwriters and ISU. Industry support needed. 


Hellenic 	Yes. 


Italy: 	 No, but could simplify the wording of Article 14 without being so 
radical. The introduction of an environmental reward would 
disrupt the Montreal Compromise. 


Japan: 	 No, it would damage the fundamental structure of the Convention. 


Malta: 	 Yes. 


Mexico: 	No. 


Netherlands: 	No, but welcomes an investigation to amend Article 14 along the 
lines of the SCOPIC Agreement. 


Nigeria: 	Yes, but it is important to know who pays and how it will be 
calculated. 


Norway: 	No. However alternative response recognises that there are 
different views and agrees that it is time to revisit liability 
salvage/environmental award. Believes Article 14 could be 
amended to provide greater encouragement to professional 
salvors to maintain vessels and equipment dedicated to prevent 
environmental damage. 


Slovenia: 	No. Concerned that amendment would cause dissatisfaction to 
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owners and Clubs but salvors concerns need to be addressed. 


South Africa: 	Yes. 


Sweden: 	An investigation would need to be initiated 


Turkey: 	It is premature for Turkey to express an opinion on this article 


UK: 	 No consensus reached on this issue 


US: 	 The US MLA has not taken a position on this 
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Question 
7 


Article 20 - If yes to 5.2 do you agree that Article 20 should be amended to 
create a statutory lien against the ship for such a claim? 


Argentina: 	Yes. 


Australia & 
New Zealand: 


No (already a maritime lien). 


Belgium: 	No. 


Brazil: 	 No. 


Canada: 	Doubts whether Canadian Government would support creation of 
new statutory lien. 


Chile: 	 No. 


China: 	 Yes, against the ship and other property. 


Denmark: 	N/A 


Finland: 	Yes. 


France: 	No. 


Germany: 	Yes. Under German law salvor has lien, Article 20 should provide 
statutory liens for all salvage claims including any environmental 
award. 


Hellenic 	Yes. 


Italy: 	 No. 


Japan: 	N/A 


Malta: 	 This would not be necessary in Malta (which is not a party to the 
Salvage Convention. Its legislation is already sufficiently wide). It 
queries, however, whether it would be appropriate to create such 
a lien in circumstances in which the Convention does not grant a 
lien in any other situations. 


Mexico: 	No. 


Netherlands: 	No. Such issues should be left to the Mortgages and Liens 
Convention. 


Nigeria: 	Yes. 


Norway: 	No. Maritime laws should only be created by the Convention on 
Maritime Liens and Mortgages and national law. 


Slovenia: 	No. 


South Africa: 	Yes. 


Sweden: 	No, but an investigation of the environmental salvage issue may 
lead to a different outcome. 


Turkey: See response to Article 14; 
(Comments re maritime liens and mortgages convention which it 
is in the process of acceding to). 
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UK: 	 It is an open question as to whether this is necessary. 


US: 	 The US MLA has not taken a position on this. 
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Article 16 - Should life salvage claims be made against a property owner 
rather than a salvor? 


Argentina: 	Yes. 


Australia & 	Yes. (NZ - domestic legislation already covers this). 
New Zealand: 


Belgium: 	No. 


Brazil: 	No. This provision should not be altered. 


Canada: 	Consideration should be given to revision to ensure that life 
salvage claims made against the vessel or property owner. 


China: 
	


Claims for life salvage should be treated separately from property. 
Suggests the promotion of establishment of a "fund for life-
saving". 


Chile: 	 No. 


Denmark: 	No, opposed to any change, as do not support giving life salvors 
a right of their own. 


Finland: 	No. 


France: 	No opinion. 


Germany: 	Yes. Life salvor should be required to pursue claims against 
property owner. Under German law where life salvor's claim is 
reduced by property salvor's misconduct he/she can proceed 
directly against property owners. 


Hellenic 	Yes. 


Italy: 	 No. (It is not sure that claims on life salvage under 1910 
Convention should be made against owners of the property 
salved). 


Japan: 	No amendment necessary. 


Malta: 	Yes. 


Mexico: 	Yes, favours amendment to ensure that life salvage claim be 
made against property. 


Netherlands: 	Yes. That is what is provided for in Dutch Civil Code. 


Nigeria: 
	


Under s.394 of MSA 2007 it is recognised that the property salvor 
may not be involved in saving lives and may be financially 
overburdened by any claims made by the life salvor on his claims. 


Norway: 	No change necessary. 


Slovenia: 	No. 


South Africa: 	Section 15 of the Wreck and Salvage Act provides that salvage is 
payable to the salvor by the shipowner (or owner of the wreck) 
when services rendered in saving life. 


Question 
6.2 
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Sweden: 	No change necessary. 


Turkey: 	No change necessary. 


UK: 	 Do not consider that this has proved to be a problem. 


US: 	 The US MLA has not taken a position on this. 
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Question 
8 


Article 27 - Amend so that awards are published as a matter of course, but not 
when a party objects? 


Argentina: 	Yes. 


Australia & 	Yes. 
New Zealand: 


Belgium: 	No. 


Brazil: 	 No. 


Canada: 	No. 


Chile: 	 Yes. 


China: 	 No. 


Denmark: 	Support publication provided parties agree but believe national 
law/parties should determine, not the convention. 


Finland: 	No. 


France: A compromise solution may be to publish a summary of the 
award without names of parties, as in Chambre Arbitrale Maritime 
de Paris. 


Germany: 	Yes, strongly in favour that all awards be published (after making 
them anonymous) and subject to a party's objection. 


Hellenic 	No. However Arbitration Tribunals must have the authority to 
publish awards when they may be of interest to others. 


Italy: 	 No. 


Japan: 	 Not necessary to amend. 


Malta: 	 Yes. 


Mexico: 	Yes. 


Netherlands: 	No. 


Nigeria: 	Yes, as long as there is a provision requiring the consent of both 
parties. 


Norway: 	No. 


Slovenia: 	No. 


South Africa: 	No. 


Sweden: 	No, should be a matter for the parties. 


Turkey: 	No. 


UK: 	 This issue is under discussion. 


US: 	 The US MLA has not taken a position on this. 
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Question Any other issues or problems? 
9.1 19.2 
	


Have there been any Salvage cases in your jurisdiction under the 1989 
Convention? 


Argentina: 	Not a party. 


Australia & 	Suggests that potential liability to third parties be expressly 
New Zealand: 	excluded in Article 13 as a factor to take into account. Less than 


10 cases (Australia); None (NZ). 


Belgium: 	No. 
None. 


Brazil: 	No 
None. 


Canada: 	No 
None. 


Chile: 	 No. 


China: 	No 
Data being collected. 


Denmark: 	No 
Under investigation. 


Finland: 	No. 


France: 	Not responded to. 


Germany: 	Yes - the definitions of "ship" and "property" in Articles 1(b) and 
(c) in light of definition of wreck in Wreck Removal Convention; 
"owner" as it is unclear whether this applies to operator or 
bareboat charterer, and Article 18 - third party claim. The salvor's 
misconduct (Article 18) should not affect the claim of the third 
party salvor of human life (Article 16(2)). 


None reported. 


Hellenic 	No 
It is not possible to determine the number of cases. Such as they 
are is limited and involve minor cases. Significant cases go to 
London. 


Italy: 
	


Too early for review but Articles 14 and 21 need to be debated 
and considered. In relation to the latter consideration could be 
given to provide that the owner has the obligation not to deliver 
the cargo until satisfactory security provided otherwise the owner 
liable for the entire reward (le problem if vessel bareboat 
chartered). 
4 cases. 


Japan: 	No 
None. 


Malta: 	 No 
None. 


Mexico: 	No 
6 Cases. 


Netherlands: 	No. 
At least 7. 


Nigeria: 	No 
None. 


Nomay: 	No 
4 cases. 
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Slovenia: 	No 
None. 


South Africa: 	No 
Two. 


Sweden: 	No. It considers it to be too early to consider amendments to the 
Convention. 
None. 


Turkey: 	No. 
No. 


UK: 	 No. 
Since 1990, 675 awards and 282 appeals. 


US: 	 No. 
Two cases in the courts but a large number ("dozens, perhaps 
even hundreds") of arbitrations. 
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SCOPIC 2011 


SCOPIC CLAUSE 
1. 	General 


This SCOPIC clause is supplementary to any Lloyd's Form Salvage Agreement "No Cure - No Pay" ("Main Agreement") which 
incorporates the provisions of Article 14 of the International Convention on Salvage 1989 ("Article 14"). The definitions in the Main 
Agreement are incorporated into this SCOPIC clause. If the SCOPIC clause is inconsistent with any provisions of the Main Agreement 
or inconsistent with the law applicable hereto, the SCOPIC clause, once invoked under sub-clause 2 hereof, shall override such other 
provisions to the extent necessary to give business efficacy to the agreement, Subject to the provisions of sub-clause 4 hereof, the 
method of assessing Special Compensation under Convention Article 14(1) to 14(4) inclusive shall be substituted by the method of 
assessment set out hereinafter. If this SCOPIC clause has been incorporated into the Main Agreement the Contractor may make no 
claim pursuant to Article 14 except in the circumstances described in sub-clause 4 hereof. For the purposes of liens and time limits the 
services hereunder will be treated in the same manner as salvage. 


2. 	Invoking the SCOPIC Clause 
The Contractor shall have the option to invoke by written notice to the owners of the vessel the SCOPIC clause set out hereafter at 
any time of his choosing regardless of the circumstances and, in particular, regardless of whether or not there is a "threat of damage 
to the environment", The assessment of SCOPIC remuneration shall commence from the time the written notice is given to the owners 
of the vessel and services rendered before the said written notice shall not be remunerated under this SCOPIC clause at all but in 
accordance with Convention Article 13 as incorporated into the Main Agreement ("Article 13"). 


3. 	Security for SCOPIC Remuneration 
(i) The owners of the vessel shall provide to the Contractor within 2 working days (excluding Saturdays and Sundays and 


holidays usually observed at Lloyd's) after receiving written notice from the contractor invoking the SCOPIC clause, a bank 
guarantee or P&I Club letter (hereinafter called "the Initial Security") in a form reasonably satisfactory to the Contractor 
providing security for his claim for SCOPIC remuneration in the sum of US$3 million, inclusive of interest and costs. 


(ii) If, at any time after the provision of the Initial Security the owners of the vessel reasonably assess the SCOPIC remuneration 
plus interest and costs due hereunder to be less than the security in place, the owners of the vessel shall be entitled to require 
the Contractor to reduce the security to a reasonable sum and the Contractor shall be obliged to do so once a reasonable sum 
has been agreed. 


(iii) If at any time after the provision of the Initial Security the Contractor reasonably assesses the SCOPIC remuneration plus 
interest and costs due hereunder to be greater than the security in place, the Contractor shall be entitled to require the owners 
of the vessel to increase the security to a reasonable sum and the owners of the vessel shall be obliged to do so once a 
reasonable sum has been agreed. 


(iv) In the absence of agreement, any dispute concerning the proposed Guarantor, the form of the security or the amount of any 
reduction or increase in the security in place shall be resolved by the Arbitrator. 


4. 	Withdrawal 
If the owners of the vessel do not provide the Initial Security within the said 2 working days, the Contractor, at his option, and on giving 
notice to the owners of the vessel, shall be entitled to withdraw from all the provisions of the SCOPIC clause and revert to his rights 
under the Main Agreement including Article 14 which shall apply as if the SCOPIC clause had not existed. PROVIDED THAT this right 
of withdrawal may only be exercised if, at the time of giving the said notice of withdrawal the owners of the vessel have still not 
provided the Initial Security or any alternative security which the owners of the vessel and the Contractor may agree will be sufficient. 


5. 	Tariff Rates 
(i) 	SCOPIC remuneration shall mean the total of the tariff rates of personnel; tugs and other craft; portable salvage equipment; 


out of pocket expenses; and bonus due. 
(ii) 	SCOPIC remuneration in respect of all personnel; tugs and other craft; and portable salvage equipment shall be assessed on 


a time and materials basis in accordance with the Tariff set out in Appendix "A". This tariff will apply until reviewed and 
amended by the SCOPIC Committee in accordance with Appendix B(1)(b). The tariff rates which will be used to calculate 
SCOPIC remuneration are those in force at the time the salvage services take place. 


(iii) 	"Out of pocket" expenses shall mean all those monies reasonably paid by or for and on behalf of the Contractor to any third 
party and in particular includes the hire of men, tugs, other craft and equipment used and other expenses reasonably 
necessary for the operation. They will be agreed at cost, PROVIDED THAT: 
(a) If the expenses relate to the hire of men, tugs, other craft and equipment from another ISU member or their affiliate(s), 


the amount due will be calculated on the tariff rates set out in Appendix "A" regardless of the actual cost. 
(b) If men, tugs, other craft and equipment are hired from any party who is not an ISU member and the hire rate is greater 


than the tariff rates referred to in Appendix "A" the actual cost will be allowed in full, subject to the Special Casualty 
Representative ("SCR") being satisfied that in the particular circumstances of the case, it was reasonable for the 
Contractor to hire such items at that cost. If an SCR is not appointed or if there is a dispute, then the Arbitrator shall 
decide whether the expense was reasonable in all in the circumstances. 


(0) 	Any out of pocket expense incurred during the course of the service in a currency other than US dollars shall for the 
purpose of the SCOPIC clause be converted to US dollars at the rate prevailing at the termination of the services. 


(iv) In addition to the rates set out above and any out of pocket expenses, the Contractor shall be entitled to a standard bonus of 
25% of those rates except that if the out of pocket expenses described in sub-paragraph 5(iii)(b) exceed the applicable tariff 
rates in Appendix "A" the Contractor shall be entitled to a bonus such that he shall receive in total 
(a) The actual cost of such men, tugs, other craft and equipment plus 10% of the cost, or 
(b) The tariff rate for such men, tugs, other craft and equipment plus 25% of the tariff rate whichever is the greater. 


6. 	Article 13 Award 
(i) The salvage services under the Main Agreement shall continue to be assessed in accordance with Article 13, even if the 


Contractor has invoked the SCOPIC clause. SCOPIC remuneration as assessed under sub-clause 5 above will be 
payable only by the owners of the vessel and only to the extent that it exceeds the total Article 13 Award (or, if none, any 
potential Article 13 Award) payable by all salved interests (including cargo, bunkers, lubricating oil and stores) before currency 
adjustment and before interest and costs even if the Article 13 Award or any part of it is not recovered. 


(ii) In the event of the Article 13 Award or settlement being in a currency other than United States dollars it shall, for the purposes 
of the SCOPIC clause, be exchanged at the rate of exchange prevailing at the termination of the services under the Main 
Agreement. 







(iii) 	The salvage Award under Article 13 shall not be diminished by reason of the exception to the principle of "No Cure - No Pay" 
in the form of SCOPIC remuneration. 


7. 	Discount 
If the SCOPIC clause is invoked under sub-clause 2 hereof and the Article 13 Award or settlement (before currency adjustment and 
before interest and costs) under the Main Agreement is greater than the assessed SCOPIC remuneration then, notwithstanding the 
actual date on which the SCOPIC remuneration provisions were invoked, the said Article 13 Award or settlement shall be discounted 
by 25% of the difference between the said Article 13 Award or settlement and the amount of SCOPIC remuneration that would have 
been assessed had the SCOPIC remuneration provisions been invoked on the first day of the services. 


8. 	Payment of SCOPIC Remuneration 
The date for payment of any SCOPIC remuneration which may be due hereunder will vary according to the circumstances. 
(a) If there is no potential salvage award within the meaning of Article 13 as incorporated into the Main Agreement then, 


subject to Appendix B(5)(c)(iv), the undisputed amount of SCOPIC remuneration due hereunder will be paid by the 
owners of the vessel within 1 month of the presentation of the claim. Interest on sums due will accrue from the date of 
termination of the services until the date of payment at the US prime rate plus 1%. 


(b) If there is a claim for an Article 13 salvage award as well as a claim for SCOPIC remuneration, subject to Appendix 
B(5)(c)(iv), 75% of the amount by which the assessed SCOPIC remuneration exceeds the total Article 13 security 
demanded from ship and cargo will be paid by the owners of the vessel within 1 month and any undisputed balance 
paid when the Article 13 salvage award has been assessed and falls due. Interest will accrue from the date of 
termination of the services until the date of payment at the US prime rate plus 1%. 


(ii) 	The Contractor hereby agrees to give an indemnity in a form acceptable to the owners of the vessel in respect of any 
overpayment in the event that the SCOPIC remuneration due ultimately proves to be less than the sum paid on account. 


9. 	Termination 
(i) 	The Contractor shall be entitled to terminate the services under the SCOPIC clause and the Main Agreement by written notice 


to owners of the vessel with a copy to the SCR (if any) and any Special Representative appointed if the total cost of his 
services to date and the services that will be needed to fulfil his obligations hereunder to the property (calculated by means of 
the tariff rate but before the bonus conferred by sub-clause 5(iii) hereof) will exceed the sum of: 
(a) The value of the property capable of being salved; and 
(b) All sums to which he will be entitled as SCOPIC remuneration 


(ii) 	The owners of the vessel may at any time terminate the obligation to pay SCOPIC remuneration after the SCOPIC clause has 
been invoked under sub-clause 2 hereof provided that the Contractor shall be entitled to at least 5 clear days' notice of such 
termination. In the event of such termination the assessment of SCOPIC remuneration shall take into account all monies due 
under the tariff rates set out in Appendix A hereof including time for demobilisation to the extent that such time did reasonably 
exceed the 5 days' notice of termination. 


(iii) 	The termination provisions contained in sub-clause 9(i) and 9(ii) above shall only apply if the Contractor is not restrained from 
demobilising his equipment by Government, Local or PortAuthorities or any other officially recognised body having jurisdiction 
over the area where the services are being rendered. 


10. 	Duties of Contractor 
The duties and liabilities of the Contractor shall remain the same as under the Main Agreement, namely to use his best endeavours to 
salve the vessel and property thereon and in so doing to prevent or minimise damage to the environment. 


11. 	Article 18 T  1989 Salvage Convention 
The Contractor may be deprived of the whole or part of the payment due under the SCOPIC clause to the extent that the salvage 
operations thereunder have become necessary or more difficult or more prolonged or the salved fund has been reduced or 
extinguished because of fault or neglect on its part or if the Contractor has been guilty of fraud or other dishonest conduct. 


12. 	Special Casualty Representative ("SCR") 
Once this SCOPIC clause has been invoked in accordance with sub-clause 2 hereof the owners of the vessel may at their sole option 
appoint an SCR to attend the salvage operation in accordance with the terms and conditions set out in Appendix B. Any SCR so 
appointed shall not be called upon by any of the parties hereto to give evidence relating to non-salvage issues. 


13. 	Special Representatives 
At any time after the SCOPIC clause has been invoked the Hull and Machinery underwriter (or, if more than one, the lead underwriter) 
and one owner or underwriter of all or part of any cargo on board the vessel may each appoint one special representative (hereinafter 
called respectively the "Special Hull Representative" and the "Special Cargo Representative" and collectively called the "Special 
Representatives") at the sole expense of the appointor to attend the casualty to observe and report upon the salvage operation on the 
terms and conditions set out in Appendix C hereof. Such Special Representatives shall be technical men and not practising lawyers. 


14. 	Pollution Prevention 
The assessment of SCOPIC remuneration shall include the prevention of pollution as well as the removal of pollution in the immediate 
vicinity of the vessel insofar as this is necessary for the proper execution of the salvage but not otherwise. 


15. 	General Average 
SCOPIC remuneration shall not be a General Average expense to the extent that it exceeds the Article 13 Award; any liability to pay 
such SCOPIC remuneration shall be that of the Shipowner alone and no claim whether direct, indirect, by way of indemnity or 
recourse or otherwise relating to SCOPIC remuneration in excess of the Article 13 Award shall be made in General Average or under 
the vessel's Hull and Machinery Policy by the owners of the vessel. 


16. 	Any dispute arising out of this SCOPIC clause or the operations thereunder shall be referred to Arbitration as provided for under the 
Main Agreement. 
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APPENDIX A (SCOPIC1 


1. 	PERSONNEL 


(a) 
	


The daily tariff rate, or pro rata for part thereof, for personnel reasonably engaged on the contract, including any necessary 
time in proceeding to and returning from the casualty, shall be as follows: 


Office administration, including communications 
Salvage Master 
Naval Architect or Salvage Officer/Engineer 
Assistant Salvage Officer/Engineer 
Diving Supervisor 
HSE qualified diver or his equivalent but excluding saturation or mixed gas drivers 
(whose rate should be agreed with the SCR or determined by the Arbitrator) 
Salvage Foreman 
Riggers, Fibers, Equipment Operators 
Specialist Advisors — Fire Fighters, Chemicals, Pollution Control 


US$1,275 
US$1,900 
US$1,585 
US$1,270 
US$1,270 
US$1,140 


US$ 950 
US$ 760 
US$1,275 


(b) The crews of tugs, and other craft, normally aboard that tug or craft for the purpose of its customary work are included in the 
tariff rate for that tug or craft but when because of the nature and/or location of the services to be rendered, it is a legal 
requirement for an additional crew member or members to be aboard the tug or craft, the cost of such additional crew will be 
paid. 


(c) The rates for any personnel not set out above shall be agreed with the SCR or, failing agreement, be determined by the 
Arbitrator. 


(d) For the avoidance of doubt, personnel are "reasonably engaged on the contract" within the meaning of Appendix A sub-clause 
1(a) hereof if, in addition to working, they are eating, sleeping or otherwise resting on site or travelling to or from the site; 
personnel who fall ill or are injured while reasonably engaged on the contract shall be charged for at the appropriate daily tariff 
rate until they are demobilised but only if it was reasonable to mobilise them in the first place. 


(a) 
	


SCOPIC remuneration shall cease to accrue in respect of personnel who die on site from the date of death. 


2. 	TUGS AND OTHER CRAFT 


(a) 	(i) Tugs, which shall include salvage tugs, harbour tugs, anchor handling tugs, coastal/ocean towing tugs, off-shore 
support craft, and any other work boat in excess of 500 b.h.p., shall be charged at the following rates, exclusive of 
fuel or lubricating oil, for each day, or pro rata for part thereof, that they are reasonably engaged in the services, 
including proceeding towards the casualty from the tugs location when SCOPIC is invoked or when the tugs are 
mobilised (whichever is the later) and from the tugs position when their involvement in the services terminates to a 
reasonable location having due regard to their employment immediately prior to their involvement in the services 
and standing by on the basis of their certificated b.h.p.: 


For each b.h.p. up to 5,000 b.h.p. 	 US$2.80 
For each b.h.p. between 5,001 & 12,000 b.h.p. 	 US$2.00 
For each b.h.p. between 12,001 & 20,000 b.h.p. 	 US$1,40 
For each b.h.p. over 20,000 b.h.p. 	 US$0.70 


(ii) Any tug which has aboard certified fire fighting equipment shall, in addition to the above rates, be paid: 


US$690 per day, or pro rata for part thereof, if equipped with Fi Fi 0.5 
US$1,375 per day, or pro rata for part thereof, if equipped with Fi Fi 1.0 


for that period in which the tug is engaged in fire fighting necessitating the use of the certified fire fighting 
equipment. 


(iii) Any tug which is certified as "Ice Class" shall, in addition to the above, be paid US$1,375 per day, or pro rata for 
part thereof, when forcing or breaking ice during the course of services including proceeding to and returning from 
the casualty. 


(iv) For the purposes of paragraph 2(a)(1) hereof tugs shall be remunerated for any reasonable delay or deviation for 
the purposes of taking on board essential salvage equipment, provisions or personnel which the Contractor 
reasonably anticipates he shall require in rendering the services which would not normally be found on vessels of 
the tugs size and type. 


(b) Any launch or work boat of fess than 500 b.h.p. shall, exclusive of fuel and lubricating oil, be charged at a rate of US$4.15 for 
each b.h.p. 


(c) Any other craft, not falling within the above definitions, shall be charged out at a market rate for that craft, exclusive of fuel and 
lubricating oil, such rate to be agreed with the SCR or, failing agreement, determined by the Arbitrator. 


(d) AR fuel and lubricating oil consumed during the services shall be paid at cost of replacement and shall be treated as an out of 
pocket expense. 


(a) 	For the avoidance of doubt, the above rates shall not include any portable salvage equipment normally aboard the tug or craft 
and such equipment shall be treated in the same manner as portable salvage equipment and the Contractors shall be 
reimbursed in respect thereof in accordance with Appendix A paragraphs 3 and 4(i) and (ii) hereof. 


(f) 	SCOPIC remuneration shall cease to accrue in respect of tugs and other craft which become a commercial total loss from the 
date they stop being engaged in the services plus a reasonable period for demobilisation (if appropriate) PROVIDED that such 
SCOPIC remuneration in respect of demobilisation shall only be payable if the commercial total loss arises whilst engaged in 
the services and through no fault of the Contractors, their servants, agents or sub-contractors. 


1.8.1999 
1.9,2000 
1.1.2006 
1.1.2006 
1.7.2007 
1.1.2011 







3. 	PORTABLE SALVAGE EQUIPMENT 


(a) 	The daily tariff, or pro rata for part thereof, for all portable salvage equipment reasonably engaged during the services, 
including 


any time necessary for mobilisation and demobilisation, shall be as follows: 


Equipment 	 Rate — US$ Equipment Rata — US$ 


Generators Protective Clothing/Safety Equipment 


Up to 50 kW 75 Breathing Gear 64 
51 to 120 kW 158 Hazardous Environment Suit 126 
121 to 300 kW 253 Cooler; Evaporative; 36", 9800 Cfm, 110v 100 
Over 301 kW 443 Heater 55,000/110,000 Btu 250 


Gas Monitor, Four Gas Types 175 
Compressors Nitrogen Generator —1500 SCFH @ 96%, 220v 2,450 


PPE; Ascending/Descending package: 4 Man 350 
185 Cfm 190 PPE; Bunker Gear Pkg: 1 Man 125 
600 Cfm 317 PPE; Chemical Suit Pkg: Class A: 1 Man 145 
1200 Cfm 506 PPE; Chemical Suit Pkg: Class B: 1 Man 25 
Air Manifold 13 PPE; Cold Weather 1 st  Response Kit 35 
Blower; 1,500rOmin. 1,076 PPE; Confined Space Entry 2 Man package, with 525 


Communications 
Distribution Boards PPE; Survival Suit, Immersion 10 


Ventilation Pkg: Vane Axial: 1,500 Cfm 100 
Up to 50 kW 75 Ventilation Pkg: Venturi Type: 4,000 Cfm 115 
51 to 120 kW 158 
121 to 300 kW 253 Pollution Control Equipment 
Over 301 kW 443 


Hot Tap Machine, including support equipment 1,265 
Hoses: Per 6 Metres or 20 Feet Oil Boom, 24", per 10 metres 39 


Oil Boom, 36", per 10 metres 126 
Air Hose Oil Boom, 48", per 10 metres 246 


V4° 5 Ballast/Fuel storage Bins upto 10,000 litres 75 
2" 10 Ballast/Fuel storage Bins 10,000 to 25,000 litres 100 
Layflat Ballast/Fuel storage Bins 25,000 to 50,000 litres 126 
2° 14 
4' 19 Pumping Equipment 
6" 25 
Eight Air 
2" 19 1" 65 
3" 22 2" 95 
4" 25 3" 110 
6" 32 Diesel 
8" 38 2' 64 


4° 114 
Miscellaneous Equipment 6" 152 


Electrical Submersible 
Air Bags, less than 5 tons lift 50 2" 64 
Air Bags 5 to 15 tons lift 253 4" 190 
Air Lift 4' 126 6" 759 
Air Lift 6" 253 Hydraulic 
Air Lift 8" 379 3" 500 
Air Tugger, up to 3 tons 95 6" 759 
Chain Saw 25 8" 1,265 
Container handling package 200 
Communications package 200 Lighting Systems 
Damage Stability Computer and Software 315 
Echo Sounder, portable 32 Halogen system 100 
Extension Ladder 25 Lighting String, per 50 feet 32 
Hydraulic Jack, up to 50 tons 50 Light Tower 64 
Hydraulic Jack, up to 120 tons 95 Underwater Lighting System, 1,000 watts 95 
Hydraulic Powerpack up to 40kW 60 


Hydraulic Powerpack 75kW 95 Winches 
Pressure washer, water 316 
Pressure washer, steam 570 Up to 5 Ions, including 50 metres of wire 150 
Rigging Package, heavy 506 Up to 10 tons, including 50 metres of wire 175 
Rigging Package, light 253 Up to 20 tons, including 50 metres of wire 250 
Steel band Saw 25 
Tirfors, up to 5 tonnes 14 Fenders 
Thermal Imaging Camera 316 
Tool Package, per set 220 Yokohama 
Ventilation Package 25 1.00m. x 2.00m. 95 
VHF Radio 14 2.50m. x 5.50m. 190 
Z Boat, including outboard up to 14 feet 253 3.50m. x 6.50m. 317 
Z Boat, including outboard over 14 feet 443 Low Pressure Inflatable 


3 metres 89 
Diving Equipment 6 metres 89 


9 metres 190 
High Pressure Compressor 3500 psi/17 Cfm 200 12 metres 316 
High Pressure Compressor 5500 psi/5 Cfm 115 16 metres 316 
Decompression Chamber with Medical Lock 325 
Decompression Chamber: Two Man, including compressor 632 Shackles 
Decompression Chamber: Four Man, including compressor 885 
Hot Water Diving Assembly 316 Up to 50 tonnes 13 
Underwater Magnets 25 51 to 120 tonnes 25 
Underwater Drill 25 121 to 200 tonnes 39 
Shallow Water Dive Spread 285 Over 200 tonnes 64 







Equipment Rate US$ 	Equipment 	 Rate — US$ 


  


Welding & Cuttinq Equipment 


 


Storage Equipment 


 


Bolt Gun 
Oxy-acetylene Surface Cutting Gear 
Underwater Cutting Gear 
Underwater Welding Kit 
250 Amp Welder 
400 Amp Welder 


380 	12' Container 
32 	20' Container 
64 
64 


190 
253 


 


32 
50 


(b) Any portable salvage equipment engaged but not set out above shall be charged at a rate to be agreed with the SCR or, 
failing agreement, determined by the Arbitrator. 


(c) The total charge (before bonus) for each item of portable salvage equipment, owned by the contractor, shall not exceed the 
manufacturers recommended retail price on the last day of the services multiplied by 2.0. 


(d) Compensation for any portable salvage equipment lost or destroyed during the services shall be paid at the replacement cost. 
(Provided that the total of such compensation and the daily tariff rate (before bonus) in respect of that item does not exceed 
the actual cost of replacing the item at the Contractors base with the most similar equivalent new item multiplied by 2.5.) 


(e) All consumables such as welding rods, boiler suits, small ropes etc, shall be charged at cost and shall be treated as an out of 
pocket expense. 


(f) The Contractor shall be entitled to remuneration at a stand-by rate of 50% of the full tariff rate plus bonus for any portable 
salvage equipment reasonably mobilised but not used during the salvage operation provided 


(I) 


	


	It has been mobilised with the prior agreement of the owner of the vessel or its mobilisation was reasonable in the 
circumstances of the casualty, or 


(ii) 	It comprises portable salvage equipment normally aboard the tug or craft that would have been reasonably 
mobilised had it not already been aboard the tug or craft, 


(g) SCOPIC remuneration shall cease to accrue in respect of portable salvage equipment which becomes a commercial total loss 
from the date it ceases to be useable plus a reasonable period for demobilisation (if appropriate) PROVIDED that such 
SCOPIC remuneration in respect of demobilisation shall only be payable if the commercial total loss arises while it is engaged 
in the services and through no fault of the Contractors, their servants, agents or sub-contractors. 


4. 	DOWNTIME 


if a tug or piece of portable salvage equipment breaks down or is damaged without fault on the part of the Contractor, his servants, agents 
or sub-contractors and as a direct result of performing the services it should be paid for during the repair while on site at the stand-by rate 
of 50% of the tariff rate plus uplift pursuant to sub-clause 5(iv) of the SCOPIC clause. 
If a tug or piece of portable salvage equipment breaks down or otherwise becomes inoperable without fault on the part of the Contractor, 
his servants, agents or sub-contractors and as a direct result of performing the services and cannot be repaired on site then: 


(i) If it is not used thereafter but remains on site then no SCOPIC remuneration is payable in respect of that tug or piece of 
portable salvage equipment from the time of the breakdown. 


(ii) If it is removed from site, repaired and reasonably returned to the site for use SCOPIC remuneration at the standby rate of 
50% of the tariff rate plus bonus pursuant to sub-clause 5(iv) of the SCOPIC clause shall be payable from the breakdown to 
the date it is returned to the site, 


(iii) If it is removed from the site and not returned SCOPIC remuneration ceases from the breakdown but is, in addition, payable for 
the period that it takes to return it directly to base at the stand-by rate of 50% of the tariff rate plus bonus pursuant to sub-
clause 5(1v) of the SCOPIC clause. 
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APPENDIX B ISCOPIC) 


1. 	(a) 	The SCR shall be selected from a panel (the "SCR Panel") appointed by a Committee (the "SCOPIC 
Committee") comprising of representatives appointed by the following: 


3 representatives from the International Group of P and I Clubs 
3 representatives from the ISU 
3 representatives from the IUMI 
3 representatives from the International Chamber of Shipping 


(b) The SCOPIC Committee shall be responsible for a triennial review of the tariff rates as set out in Appendix A. 


(c) The SCOPIC Committee shall meet once a year in London to review, confirm, reconfirm or remove SCR 
Panel members. 


(d) Any individual may be proposed for membership of the SCR Panel by any member of the SCOPIC 
Committee and shall be accepted for inclusion on the SCR Panel unless at least four votes are cast against 
his inclusion. 


(e) The SCOPIC Committee may also set and approve the rates of remuneration for the SCRs. 


(f) Members of the SCOPIC Committee shall serve without compensation. 


(g) The SCOPIC Committee's meetings and business shall be organised and administered by the Salvage 
Arbitration Branch of the Corporation of Lloyd's (hereinafter called "Lloyds") who will keep the current list of 
SCR Panel members and make it available to any person with a bona fide interest. 


(h) The SCOPIC Committee shall be entitled to decide its own administrative rules as to procedural matters 
(such as quorums, the identity and power of the Chairman etc.). 


2, 	The primary duty of the SCR shall be the same as the Contractor, namely to use his best endeavours to assist in the 
salvage of the vessel and the property thereon and in so doing to prevent and minimise damage to the environment. 


3. The Salvage Master shall at all times remain in overall charge of the operation, make all final decisions as to what he 
thinks is best and remain responsible for the operation. 


4. The SCR shall be entitled to be kept informed by or on behalf of the Salvage Master or (if none) the principal 
contractors' representative on site (hereinafter called "the Salvage Master"). The Salvage Master shall consult with 
the SCR during the operation if circumstances allow and the SCR, once on site, shall be entitled to offer the Salvage 
Master advice. 


5. (a) Once the SCOPIC clause is invoked the Salvage Master shall send daily reports (hereinafter called the "Daily 
Salvage Reports") setting out:- 


the salvage plan (followed by any changes thereto as they arise) 


the condition of the casualty and the surrounding area (followed by any changes thereto as they arise) 


the progress of the operation 


the personnel, equipment, tugs and other craft used in the operation that day. 


(b) Pending the arrival of the SCR on site the Daily Salvage Reports shall be sent to Lloyd's and the owners of 
the vessel. Once the SCR has been appointed and is on site the Daily Salvage Reports shall be delivered to 
him. 


(c) The SCR shall upon receipt of each Daily Salvage Report:- 


(I) 
	


Transmit a copy of the Daily Salvage Report by the quickest method reasonably available to Lloyd's, 
the owners of the vessel, their liability insurers and (if any) to the Special Hull Representative and 
Special Cargo Representative (appointed under clause 12 of the SCOPIC clause and Appendix C) if 
they are on site; and if a Special Hull Representative is not on site the SCR shall likewise send copies 
of the Daily Salvage Reports direct to the leading Hull Underwriter or his agent (if known to the SCR) 
and if a Special Cargo Representative is not on site the SCR shall likewise send copies of the Daily 
Salvage Reports to such cargo underwriters or their agent or agents as are known to the SCR 
(hereinafter in this Appendix B such Hull and Cargo property underwriters shall be called "Known 
Property Underwriters"). 


(ii) 	If circumstances reasonably permit consult with the Salvage Master and endorse his Daily Salvage 
Report stating whether or not he is satisfied and 
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(iii) If not satisfied with the Daily Salvage Report, prepare a dissenting report setting out any objection or 
contrary view and deliver it to the Salvage Master and transmit it to Lloyd's, the owners of the vessel, 
their liability insurers and to any Special Representatives (appointed under clause 12 of the SCOPIC 
clause and Appendix C) or, if one or both Special Representatives has not been appointed, to the 
appropriate Known Property Underwriter. 


(iv) If the SCR gives a dissenting report to the Salvage Master in accordance with Appendix B(5)(c)(iii) to 
the SCOPIC clause, any initial payment due for SCOPIC remuneration shall be at the tariff rate 
applicable to what is in the SCR's view the appropriate equipment or procedure until any dispute is 
resolved by agreement or arbitration. 


(d) Upon receipt of the Daily Salvage Reports and any dissenting reports of the SCR, Lloyd's shall distribute 
upon request the said reports to any parties to this contract and any of their property insurers of whom they 
are notified (hereinafter called "the Interested Persons") and to the vessel's liability insurers. 


(e) As soon as reasonably possible after the Salvage services terminate the SCR shall issue a report (hereinafter 
call the "SCR's Final Salvage Report") setting out: 


the facts and circumstances of the casualty and the salvage operation insofar as they are known to 
him. 


the tugs, personnel and equipment employed by the Contractor in performing the operation. 


A calculation of the SCOPIC remuneration to which the contractor may be entitled by virtue of this 
SCOPIC clause. 


The SCR's Final Salvage Report shall be sent to the owners of the vessel and their liability insurers and to 
Lloyd's who shall forthwith distribute it to the Interested Persons. 


	


6. 	(a) 	The SCR may be replaced by the owner of the vessel if either: 


(I) 
	


the SCR makes a written request for a replacement to the owner of the vessel (however the SCR 
should expect to remain on site throughout the services and should only expect to be substituted in 
exceptional circumstances); or 


(ii) the SCR is physically or mentally unable or unfit to perform his duties; or 


(iii) all salved interests or their representatives agree to the SCR being replaced. 


(b) Any person who is appointed to replace the SCR may only be chosen from the SCR Panel. 


(c) The SCR shall remain on site throughout the services while he remains in that appointment and until the 
arrival of any substitute so far as practicable and shall hand over his file and all other correspondence, 
computer data and papers concerning the salvage services to any substitute SCR and fully brief him before 
leaving the site. 


(d) The SCR acting in that role when the services terminate shall be responsible for preparing the Final Salvage 
Report and shall be entitled to full co-operation from any previous SCR's or substitute SCR's in performing 
his functions hereunder. 


	


7. 	The owners of the vessel shall be primarily responsible for paying the fees and expenses of the SCR. The Arbitrator 
shall have jurisdiction to apportion the fees and expenses of the SCR and include them in his award under the Main 
Agreement and, in doing so, shall have regard to the principles set out in any market agreement in force from time to 
time. 


	


8. 	Any SCR appointed pursuant to this Agreement shall not be called by any of the parties hereto to give evidence 
relating to non-salvage issues. 
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APPENDIX C (SCOPIC) 


The Special Representatives 


1. The Salvage Master, the owners of the vessel and the SCR shall co-operate with the Special Representatives and shall permit 
them to have full access to the vessel to observe the salvage operation and to inspect such of the ship's documents as are 
relevant to the salvage operation. 


2. The Special Representative shall have the right to be informed of all material facts concerning the salvage operation as the 
circumstances reasonably allow. 


3. If an SCR has been appointed the SCR shall keep the Special Representatives (if any and if circumstances permit) fully 
informed and shall consult with the said Special Representatives. The Special Representatives shall also be entitled to receive 
a copy of the Daily Salvage Reports direct from the Salvage Master or, if appointed, from the SCR. 


4. The appointment of any Special Representatives shall not affect any right that the respondent ship and cargo interests may 
have (whether or not they have appointed a Special Representative) to send other experts or surveyors to the vessel to 
survey ship or cargo and inspect the ship's documentation or for any other lawful purpose. 


5. If an SCR or Special Representative is appointed the Contractor shall be entitled to limit access to any surveyor or representative 
(other than the said SCR and Special Representative or Representatives) if he reasonably feels their presence will substantially 
impede or endanger the salvage operation. 
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Stuart Hetherington 


From: 	 CMI (admini@cmi-imc.org ] 
Sent: 	 Tuesday, 21 December 2010 7:36 pm 
To: 	 ARGENTINA; AUSTRALIA & NEW ZEALAND ; BELGIUM; BELGIUM; BRAZIL; 


CANADA; CHILE; CHINA; COLOMBIA; COSTA RICA; CROATIA; DENMARK; 
DENMARK; DOMINICAN REPUBLIC ; DOMINICAN REPUBLIC; DPR OF KOREA ; 
DPR OF KOREA; ECUADOR; FINLAND ; FRANCE ; GERMANY; GREECE; 
GUATEMALA; GUATEMALA ; GUATEMALA; HONG KONG ; IRELAND ; ITALY ; 
JAPAN; KOREA ; MALTA ; Marinova Diana; MEXICO; MEXICO ; MOROCCO ; 
NETHERLANDS ; NETHERLANDS; NETHERLANDS ANTILLES; NETHERLANDS 
ANTILLES ; NIGERIA ; NIGERIA; NORWAY ; PAKISTAN ; PANAMA ; PERU ; 
PHILIPPINES ; RUSSIA ; SINGAPORE; SLOVENIJA; SOUTH AFRICA; SOUTH 
AFRICA; SPAIN ; SWEDEN ; SWITZERLAND; SWITZERLAND; TUNISIE ; TURKEY ; 
UNITED KINGDOM ; URUGUAY ; USA; VENEZUELA 


Cc: 	 BERLINGIERI Francesco; Davis Christopher; Fransen Wim; FRAWLEY Nigel; 
GAUTHIER Johanne; Goemans Benoit; GOMBRII Karl-Johan; GUZMAN Jose Tomas; 
Stuart Hetherington; Johanne Gauthier; Lebedev Sergej; Louis N. Mbanefo; Mans 
Jacobsson; ROHART Jean-Serge; Song Dihuang; Taylor Andrew 


Subject: 	 Second questionnaire on Review of Salvage Convention 
Attachments: 	 Second questionnaire on Reivew of Salvage Convention.pdf; Brice Protocol.pdf 


Jeer President, 


1 enclose herewith a Second Questionnaire on Review of the Salvage Convention 1989 together with 1 annex, the 
Brice Protocol. 


This Second Questionnaire is directed to those countries that have given effect to the Salvage Convention 1989 and 
in order to answer the questions it is envisaged that NMLA's will need to consult with Salvors who operate in their 
jurisdiction. 


Please submit your responses to the Questionnaire as soon as possible to the Chairman, Stuart Hetherington 
(swh(@.clab.com.au)  with a copy to the CMI Secretariat (admini@cmi-imc.org ).  


Yours sincerely, 


Mrs. Pascale Sterckx 
Assistant Administrator 
CMI aisbl 
Everdijstraat 43 


_72000 Antwerpen 
4elgium 
Tel: +32 3 227.35.26 
Fax: +32 3 227.35.28 
Email: 	  
Website: vvww.comitemaritime.orq 
Entreprise n° BE 0867 385 381 
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Second Questionnaire on Review of Salvage Convention 
1989 


This Second Questionnaire is directed to those countries that have given effect to the Salvage 
Convention 1989 and in order to answer the questions it is envisaged that NMLAs will need to 
consult with Salvors who operate in their jurisdiction. 


1(a) Are you aware of any examples of cases in your jurisdiction in which a salvor has been 
unable to obtain an award under Article 13 of the Salvage Convention by reason of its 
being unable to complete a salvage operation because of the refusal by authorities to 
permit the vessel into a port and thus necessitating its scuttling? 


1(b) If so, did the salvor benefit from an Article 14 (or equivalent, such as SCOPIC) payment 
(whether by way of an award from a court or tribunal or negotiated agreement between 
the parties)? 


2 	Do courts or tribunals in your jurisdiction apply a rule of thumb principle to the 
calculation of Article 13 awards such that a salvor cannot expect to recover more than a 
moiety, ie about half, of the salved value, except in rare cases and then 70% would be 
considered exceptional? 


3 	Are you aware of any cases where the salvor considers that its efforts have not been 
sufficiently rewarded by reason of the low value of the salved vessel, whether or not that 
arose as a result of an award by a court or tribunal or a negotiated settlement between 
the parties? 


4(a) Are you aware of any awards under Article 14 in your jurisdiction (whether by way of 
court or tribunal award or negotiation between the parties) whereby an element of profit 
was permitted in the calculations under Article 14 (ie contrary to the House of Lords 
decision in the "Nagasaki Spirit")? 


4(b) In respect of any such Article 14 payment, was any uplift applied under Article 14 
paragraph 2? 


4(c) If so, what percentage uplift was applied? 


5(a) Could you indicate, approximately, what percentage of salvage operations in your 
jurisdiction are conducted pursuant to Lloyds Open Form? 


5(b) What contractual terms are used in your jurisdiction apart from Lloyds Open Form? 


6(a) Do salvors in your jurisdiction have emergency towage vessels on standby? 


6(b) Does the State own or operate ETV's in your jurisdiction? 


6(c) If so, are they financed by: 


(a) State Revenue 


(b) A levy on shipowners 


(c) Some other means 


7 	What percentage of salvage cases in your jurisdiction (whether in court or by way of 
tribunal decision or negotiation between the parties) results in salvors recovering only an 
award under Article 14 (or an equivalent such as SCOPIC)? 
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8 	Are you aware of any situations which have occurred in your jurisdiction in which a 
salvor has declined to offer its services because of the low estimated value of the 
property to be salved and pollution has then resulted? 


9 	Attached is a copy of the Brice Protocol which was discussed at the Singapore 
conference of the CMI. Do you consider that as part of the Review of the Salvage 
Convention 1989 the International Working Group should give consideration to 
recommending that the Brice Protocol be considered in any review which is to take 
place of the Salvage Convention by the 1M0 Legal Committee? 


Stuart Hetherington 
Chairman, International Working Group 
Review of Salvage Convention 


December 2010 
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ARTICLE 1 


For the purpose of this Protocol: 


"Convention" means the International Convention on Salvage, 1989. 


"Organization" means the International Maritime Organization. 


"Secretary-General" means the Secretary-General of the Organization. 


ARTICLE 2 


Article 1, subparagraph (a) of the Convention is replaced by the following text: 


(a) Salvage Operation means any act or activity to assist a vessel or any 
other property (including services to or involving historic wreck) in danger 
in navigable waters or in any other waters whatsoever. 


ARTICLE 3 


The following text is added as subparagraphs (c)-1 and (c)-2 in Article 1 of the 
Convention: 


(c)-1 Historic wreck  means a vessel or cargo or artefacts relating thereto including 
any remains of the same (whether submerged or embedded or not) of prehistoric, 
archaeological, historic or other significant cultural interest. 


(c)-2 Damage to the cultural heritage  means damage to historic wreck including 
damage or destruction at the salvage site of any significant information relating to 
the wreck or in its historical and cultural context. 


ARTICLE 4 


The following text is added as subparagraph (k) in Article 13 paragraph 1 of the 
Convention: 


(k) in the case of historic wreck, the extent to which the salvor has: 


protected the same and consulted with, co-operated with and complied with the 
reasonable requirements of the appropriate scientific, archaeological and 
historical bodies and organizations (including complying with any widely accepted 
code of practice notified to and generally available at the offices of the 
Organization); 


complied with the reasonable and lawful requirements of the governmental 
authorities having a clear and valid interest (for prehistoric, archaeological, historic 
or other significant cultural reasons) in the salvage operations and in the 
protection of the historic wreck or any part thereof; and 


avoided damage to the cultural heritage." 


Article 5 


Article 18 of the Convention is replaced by the following text: 


Article 18 
Effect of the Salvor's 


Misconduct 


A salvor may be deprived of the whole or part of the payment due under this 
Convention to the extent that he salvage operations have become necessary or 
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more difficult because of fault or neglect on his part or if the salvor has been guilty 
of fraud or other dishonest conduct. In the case of historic wreck misconduct 
includes a failure to comply with the requirements set out in Article 13 paragraph 
(k) or causing damage to the cultural heritage. 


Article 6 


Article 30, paragraph 1(d) of the Convention is replaced by the following text: 


(d) when the property involved is historic wreck and is wholly or in part in 
the territorial sea (including on or in the seabed or shoreline) or wholly or 
in part in inland waters (including the seabed and shoreline thereof). 
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ommunicatlon Information Sitemap 


Francais- Espanol 


UNESCO Constitution 
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Conventions 


Recommendations 


Declarations 
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Education 


Natural Sciences 


Social Sciences 


Culture 


Communication 
& Information 


Other 


BY REGION/COUNTRY 


Africa 


Arab States 


Asia/Pacific 


Europe/North America 


Latin America/Caribbean 


Conventions 


UNESCO ORGANIZATION 


Convention on the Protection of the Underwater Cultural Office of International 
Standards and Legal Affairs 


Heritage. Paris, 2 November 2001.1 - Mission 


Who's who? 


States Group Date of deposit of Tyne of RESOURCES 
instrument instrument 


Albania II 	19/03/2009 Ratification • About 


Argentina III 	19/07/2010 Ratification 


Barbados III 	02/10/2008 Acceptance 


Benin Va 	04/08/2011 Ratification 


Bosnia and Herzegovina II 	22/04/2009 Ratification 


Bulgaria 06/10/2003 Ratification 


Cambodia IV 	24/11/2007 Ratification 


Croatia II 	01/12/2004 Ratification 


Cuba HI 	26/05/2008 Ratification 


Democratic Republic of the Va 	28/09/2010 Ratification 


Congo 


Ecuador III 	01/12/2006 Ratification 


Gabon Va 	01/02/2010 Acceptance 


Grenada III 	15/01/2009 Ratification 


Haiti III 	09/11/2009 Ratification 


Honduras III 	23/07/2010 Ratification 


Iran (Islamic Republic of) IV 	16/06/2009 Ratification 


Italy 08/01/2010 Ratification 


Jamaica III 	09/08/2011 Ratification 


Jordan Vb 	02/12/2009 Ratification 


Lebanon Vb 	08/01/2007 Acceptance 


Libya Vb 	23/06/2005 Ratification 


Lithuania II 	12/06/2006 Ratification 


Mexico III 	05/07/2006 Ratification 


Montenegro II 	18/07/2008 Ratification 


Morocco Vb 	20/06/2011 Ratification 


Namibia Va 	09/03/2011 Ratification 


Nigeria Va 	21/10/2005 Ratification 


Palestine Vb 	08/12/2011 Ratification 


Panama III 	20/05/2003 Ratification 


Paraguay III 	07/09/2006 Ratification 


Portugal 21/09/2006 Ratification 


Romania II 	31/07/2007 Acceptance 


Saint Kitts and Nevis III 	03/12/2009 Ratification 


Saint Lucia III 	01/02/2007 Ratification 


Saint Vincent and the IIl 	08/11/2010 Ratification 


Grenadines 


Slovakia II 	11/03/2009 Ratification 


Slovenia II 	18/09/2008 Ratification 


Spain 06/06/2005 Ratification 


Trinidad and Tobago HI 	27/07/2010 Ratification 


Tunisia Vb 	15/01/2009 Ratification 


Ukraine II 	27/12/2006 Ratification 


tIn accordance with its Article 27, this Convention shall enter into force on 2 January 
2009 for those States that have deposited their respective Instruments of ratification, 
acceptance, approval or accession on or before 2 October 2008. It shall enter into 
force for any other State three months after the deposit by that State of Its 


instrument of ratification, acceptance, approval or accession. 


http://www.uneseo.org/eri/la/convention.asp?K0 -13520&language —E&order=alpha 	23/04/2012 
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International Sub Committee Meeting (ISC), London, 12 May 2010 at the offices of Reed 


Smith 


The meeting was opened by the Chairman, Stuart Hetherington, who welcomed everyone 


and invited the meeting to agree that the agenda outlined in the Discussion Paper which 


had been circulated be adopted. There was no dissent from that suggestion. 


Stuart Hetherington then introduced the members of the International Working Group: 


Diego Chami as the Rapporteur, Jorge Radovich, Mans Jacobsson, and Archie Bishop, and 


referred to Chris Davis from the USA who is also on the Working Group but could not join 


the meeting. 


Stuart Hetherington continued: I think it might be useful if we could just go around the 


table and I invite you to say your name and who you represent, so that when you are 


speaking later you do not have to tell everybody who you are and we all know who you 


are. So perhaps we could start on my left. 


Stuart Hetherington continued: The CMI proceeds, once it takes on a piece of work, 


almost invariably by a way of sending questionnaires to the National Maritime Law 


Associations to find out what goes on in their countries in relation to the various issues 


the topic throws up. So, that is how we have started, and you have seen the answers in 


the synopsis and also the report of the first working group meeting we had last 


September. The next step is usually the stage we are at today: to try and involve industry 


and the people who really have an interest in the topic. We as maritime lawyers have an 


interest , as members of CMI have an interest, in trying to create uniformity wherever we 


can. However, you are the people who are at the coal face and we want to hear from you 


today, so you will not be hearing much, I hope from the members of the International 


Working Group. I would like to introduce them to you, so you know who we are. 


Thank you very much, I thought that perhaps the next step to take before getting into the 


agenda and ask the questions, would be to ask one or two of the interested groups in this 


debate to tell us how they see the debate going forward, and what they would like to get 


out of today, what they would like the CMI to do, or not do-just to put on the table where 


they see the debate has come from to get to this point and where they would like to see it 


going in the short to medium term. 


I suppose that what prompted me to think that it would be useful to proceed this way 


was what was given to me in the last few days, and I suspect not everyone around the 


table has seen it, it is a document that is called a Position Paper by ICS. I found it to be a 


very helpful document, as it sets out some of the history of the last year or two, that is 


where the ISU and the ICS have got to. I think it would be useful for us to hear a synopsis 


of some of the things that emerged from that document. And then we should perhaps 


hear from the ISU. To some extent we heard yesterday afternoon, in those excellent 


presentations, some of them concerned the facts and figures that drive the ISU to think 


that the convention needs changing. And then we should hear from the insurance market, 


and the P&I Clubs should state their positions as well. So, perhaps the ICS representative 


would like to say a few words initially. Thank you. 


Ms Khosla 


Thank you very much; I just wanted to start by providing some background to this 


discussion that can be of some help to this meeting. 
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I think that for the last three years we have been actively engaged in these discussions in 


the Lloyds Salvage Group. The ISU has proposed that there be a separate award for 


environmental salvage, where damage has threatened the environment, which is distinct 


from that which they earn from the salvage operations in respect to the ship or cargo. 


It was proposed as a means of "retaining a vibrant and viable salvage industry" and one 


which would improve salvage response for the benefit of everyone. And that will include 


the shipowners , the insurance, the property insurance and the liability insurance. We 


were informed that it would encourage salvors to invest in research, training, command 


and equipment to protect the environment. 


We also understand that marine property underwriters were also interested in this 


because they were unhappy with the way liability was apportioned between them and the 


liability insurers, since in their view the apportionment benefits liability underwriters but 


at the expense of property underwriters, when it should be borne by liability 


underwriters. 


As shipowners we are very interested in maintaining a strong vibrant and viable salvage 


industry, it is also in our interest to do so; we will look at any suggestion that the industry 


is in need of support. 


The initial idea was presented by salvors on the grounds that they were facing financial 


difficulties. We sought an explanation about the financial difficulties; whether or how 


more funding was needed by the salvage industry to survive in a viable form. 


Unfortunately, despite our requests, we did not receive much information in relation to 


the funding issue by the ISU , but it subsequently provided financial details at a relatively 


late stage and these made it clear that revenue from LOF, SCOPIC and related services had 


and continued to increase substantially. 


So that was the first stumbling block we experienced in this discussion. It was then said 


that there was an increasing duty on salvors in relation to protection of the environment, 


which occurs on all salvage, over and above any operations to save property and salvors 


think that the efforts which have been spent in saving the environment have not been 


sufficiently rewarded. 


We discussed the ISU proposal to amend the Salvage Convention to provide inter alia for a 


distinct and separate award for environmental salvage and which initially also proposed 


an amendment to the apportionment of liability for salvage services to minimize or 


prevent environmental damage as provided for under Articles 13 and 14 of the 


Convention. 


We stressed to the ISU that in circumstances when the salvage industry was performing 


well financially any proposal to revise the present arrangements must satisfy certain 


criteria. They must (1) be sufficiently clear, substantial and tangible for ICS and the IG to 


understand, (2) would demonstrably improve casualty response and confer benefits on 


those currently paying for casualty response and (3) would identify what elements of the 


current casualty response regime-specifically the notable practical benefits and certainties 


of SCOPIC, would be either retained or adjusted. 


The proposal which subsequently emerged from the ISU failed to satisfy these criteria. In 


particular it failed to show that there would be an improvement in environmental salvage 


response and that there would be any benefit to those that would be paying for it, namely 


shipowners and their liability insurers. Notwithstanding the ISLA failure to satisfy these 
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basic criteria in the discussions which have taken place within the LSG, we now find that 


the same issues are being raised here in this forum. 


We remain of the view that the ISU have failed to justify that salvors are entitled to a 


separate and distinct award in relation to "environmental salvage". The proposal is similar 


to the concept of "liability salvage" discussed during development of the Salvage 


Convention and rejected in 1989. This was rejected as being unworkable and a 


compromise was agreed by all affected industry parties, which was reflected in Articles 13 


and 14 which have in turn been supplemented with the SCOPIC scheme. SCOPIC was 


agreed as a commercial solution to the problems associated with Article 14, as alternative 


mechanism to Article 14. SCOPIC is recognized by all parties to be working well and the 


rates are reviewed regularly. 


We do not agree that there is any necessity to re apportion the liability of insurers. We 


believe that the present arrangements reflect that important principle of shared 


responsibility which underpins the Convention. The principle is supported and recognized 


bt States, namely that all parties to the common marine adventure are responsible for the 


environment and should participate in any risk to the environment. The principle remains 


current and was affirmed just last month at the Diplomatic Conference on revision of the 


HNS Convention when the importance of retaining cargo's liability for the environment 


was overwhelmingly supported. We therefore do not accept that there are any grounds 


for reapportionment. 


We also consider that with this proposal there are a lot of uncertainties as to how an 


environmental salvage award would be settled. The questions which had been put to the 


ISU in that regard had not in the view of the ICS been answered. In particular the ICS 


remains to be convinced how all parties would benefit from the ISU proposals. The 


proposal as presented now remains unclear in many respects, it still fails to identify how it 


would improve environmental salvage response and does not identify any benefits to 


ship-owners/liability insurers. 


Another issue that was discussed was that it would not be feasible for an arbitrator to 


make an assessment- because it would be very difficult to know what damage had been 


prevented. So I think that there are a lot of questions remaining with regard to the 


environmental salvage proposal and last year we asked the ISU to state a clear proposal 


which would show how salvage would be improved with the environmental salvage 


award, how this would benefit the property and liability insurers and we were not 


satisfied with the information we were given. Now we are here discussing the same issue 


even though there are some questions that have not been resolved yet. 


Stuart Hetherington 


Thank you very much, that has been very helpful. Would somebody on the ISU side like to 


explain their position and perhaps respond to some of those points? 


Mike Lacey 


I would like to respond in relation to the questions that had been raised in the previous 


meetings. It is true that we were given -4 think - five questions in the meeting and we were 


asked to respond in detail to those questions, but some of the questions were almost 


impossible to answer. You could write a book on some of these things and never come up 


with the answers to satisfy all the parties. 
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In today's world the environment is everything. I mean, there is no salvage operation 


feasible without the environment being at the forefront. In fact, in the majority of cases 


today personnel come first, the environment comes second and the salvor and property 


come third. 


There are a lot of actions that are taken by the salvor which relate to safeguarding the 


environment. Article 13.1 (b), which refers to preventing damage to the environment is 


insufficient to properly reflect some of the actions that are taken, and indeed some of the 


successes achieved by the industry in preventing further damage . 


We know that the property underwriters share our concerns in relation to salvors' actions 


regarding the environment; their concern is that they are paying for something they do 


not actually insure. And this goes all the way back to the first discussion about 30 years 


ago, which resulted in LOF 80. Then there were the discussions of 1981 that involved the 


environment and the compromise which provided for special compensation, the Montreal 


Compromise. So all the way through there have been compromises made to reach a 


solution that worked, and the environment was dealt with under article 14. Later, there 


was a further development when SCOPIC was negotiated. It has undoubtedly been 


successful . By and large the Clubs and ISU like it. 


But one of the problems with SCOPIC is that it is tariff- based. So, it can never be a subject 


of reward. So that makes it impossible for SCOPIC to involve any elements of any reward 


for success. But it does work. 


And the problem with article 13 is that whilst there is the procedure for making a reward 


for success you are limited by the fund, which is the salved value of the ship and the 


cargo. 


It is recognized that the real problem for the Clubs is the doubt or uncertainty surrounding 


the assessing of an award regarding environmental salvage. It is the uncertainty of 


financial exposure that they do not like. They prefer financial certainty. The Clubs 


considered the various proposals we put forward and we were open to different ways of 


setting environmental awards: one was to take the gross tonnage of a ship and multiply it 


by so much per gross ton, and the other one was to utilize existing funds, like the CLC fund 


etc., to take care of the environmental award. But some people were not in favour of 


using the same funds for such awards. The ISU does not want to become involved in 


conflicts with other claimants against existing funds such as the CLC. ISU simply wants a 


mechanism to identify a fund hence the reference to the various liability conventions. The 


ISU does not see any difference to assessing an award under Article 13 to assessing an 


award for environmental salvage. There is no greater certainty in the former to the latter. 


The methods suggested have apparently been insufficient to satisfy the ICS. 


The criteria for settling an environmental reward are intended to be the same as under 


Article 13. I think there is no more uncertainty in assessing such an award by arbitrators in 


assessing other kinds of awards, there are criteria and there is experience. I think that 2/3 


of the LOF cases are settled by negotiations and the system works well and will continue 


to work very well. 


If you take a look at the whole history of the LOF in recent years (and the figures go back 


to 1978), you will find that the level of rewards are all less than 10% on average 


throughout the period. In recent years they have increased to about 20%, especially in 


very complicated cases. There are very few cases where the rewards go up above that 


figure. 
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We do not see why arbitrators could have any real difficulties in arriving at an 


environmental award. They are given certain facts and they have criteria to assess the 


reward. We think they can make a proper reward under the existing article 13, and they 


should be quite confident in doing this. Thank you. 


Stuart Hetherington 


Does anybody else from the salvor's side like to take any of the other issues Ms Koshla 


rose? I think the first thing she rose was that the salvors have been unable to justify the 


financial concern and a bit of that came up yesterday, but not a huge amount, does 


anyone want to add something here? 


Mark Hoddinott 


I know very few operations where the bunkers are not removed in salvage operations. 


This operation is very risky and it would be sometimes much better to leave the bunkers 


within the ship and not remove them. 


What normally happens is that the national authorities require the salvors to remove the 


bunkers before they do anything else. Bunker removals can be time consuming operations 


and it is often better to keep the bunkers on the ship, because it might increase the risk to 


the ship by keeping her aground longer and exposing the ship to the risk of further 


damage. This requirement increases the need for specialised equipment for salvors. They 


have to persuade their companies to provide the funds to buy them. If salvors knew what 


award they were likely to obtain they could more easily persuade their companies to 


invest in that equipment. There is currently no clear figure or standard value to apportion 


to those services, and thereby convince the salvor to invest in that equipment. We could 


also invest in the future in these services if there was greater transparency. 


Stuart Hetherington 


Michael Howard, yesterday I think you mentioned an absence of evidence about such 


matters ( to prevent damage to the environment) , is there a point you could make? 


Michael Howard 


The first one I will make is the necessary impartial position of arbitrators. I think an 


arbitrator should be impartial and he should be concerned with the interests of both 


parties. 


The second one is that I see very little evidence presented, in most cases, of a specific 


threat to the environment. And certainly also I could say that the awards do not reflect as 


a substantial proportion of what I might call the appropriate element, the work done in 


relation to environmental protection. Even though, as it has been observed, that has 


become a dominant feature in many salvages. And a large of the amount of the work done 


is in compliance with, in some cases, unnecessary government intervention. And when 


one comes to assess a salvage award, possibly because of the habits of thought engrained 


by many years affect this, one still think in terms of physical benefits. In considering steps 


taken to protect the environment one will take into account the liabilities to third parties 


in the overall award. So you have this rather evanescent concept in relation to the 


environment and yet it maybe a central element of the job. 


Something more could be done by way of the available evidence to establish what the 


threat was, what liability has been diminished. The funds available may be limited by 


reason of the property values and you have no other fund available. Then there must be 
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questions as to whether it would be economic for salvors to invest in the expensive 


enquiries that would be needed to justify the extensive work being done. You have a 


record of the work being done, what you do not have is expert evidence about the scope 


of the danger. 


We do have some evidence of course in some cases but you would tend to make cases 


much more complex- if you investigate this in more detail. 


Stuart Hetherington 


Thank you very much. 


Does anyone from the insurance side like to say something? 


Simon Stonehouse 


I endorse what Mike Lacey has said that personnel affairs come first, then the 


environment and finally property. In article 13 that part of the work done by salvors to 


remove bunkers, where not necessary to salve the vessel, is reflected in an award and it 


should be the responsibility of liability insurers and not of property insurers. We have 


raised this question in the last few years and believe property insurers are disadvantaged, 


and in fact damage may be done to a vessel in the process of removing bunkers. 


Nic Gooding 


I agree with Simon Stonehouse. We believe that property underwriters are not liability 


insurers. They are not covering the liability part of a ship's operations. At the CMI 


conference in Sydney in 1994 we reached an agreement on the collision liability that was 


treated in general average and other arrangements of the like could be made for salvage. 


Graham Daines 


Could I just say something that is complementary probably to what Kiran Khosla outlined 


earlier? Just to put into context as to why we are here and discussing these issues again 


today, because many of these points have been discussed previously. They have been 


discussed in a working group, the Lloyds Environmental Salvage Working Group, on a 


number of occasions. When the Lloyds Environmental Salvage Group first met, I think it 


was the Spring of 2008, a brief summary note had been prepared by Hugh Hurst which 


outlined the S points which were of a particular concern and which needed to be 


addressed in any proposal from the ISU and the property underwriters. Perhaps I could 


just outline those very quickly. 


The proposal would need to have worked examples showing how casualty response would 


be improved and the benefits to be obtained from this; would identify what, if any, of the 


benefits and certainties introduced through SCOPIC would either be retained or adjusted; 


and would address the ISU's concern that they are not adequately remunerated for what 


they do to protect the environment. 


It would also address the property underwriters concern that there is unfairness in the 


apportionment of the current costs of environmental protection. All of these points were 


on the table for consideration. 


Despite a number of constructive and interesting discussions, we did not achieve a 


consensus. Mike Lacey has drawn attention to the practical workings of SCOPIC -and it has 


worked very well from all perspectives. The use of tariffs has not been a problem (in our 
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opinion). There have been clear advantages, which have achieved and produced 


certainties and resolved the problems under Article 14 which were apparent to all 


concerned. It is worth remembering that SCOPIC does not require the establishment of an 


environmental threat and no geographical restrictions apply. The latter point is to the 


advantage of property underwriters if a casualty has an uncertain outcome mid-ocean. 


Going back as far as 1980, the IOPC Fund adopted a Resolution which, in the context of 


the assessment of environmental damage stated that: "the assessment of environmental 


damage to be paid by the IOPC Fund is not to be made on the basis of an abstract 


quantification of damage calculated in accordance with theoretical models. In a paper 


published in a US MLA newsletter Colin de la Rue and Charles Anderson are quoted as 


commenting that "the use of such models to assess salvage awards for damage has the 


obvious danger of bringing the process into the realm of sheer speculation". 


And those concerns are very real for the ICS and liability underwriters, whereas the 


certainties which come out of SCOPIC are in danger of being destroyed. We still do not 


know what ISU's proposal could mean in dollar terms in practice. There is no way of 


knowing how arbitrators would calculate awards. 


Kiran Khosla 


I will just endorse that. I think that also goes back to 1989. 


The Salvage Convention reflects a compromise that was a complicated compromise, which 


resulted in Article 13(1)(b). I think that has been overlooked in other discussions but I 


think that a further compromise has been reached in relation to SCOPIC which does not 


go into general average. 


John Noble 


I will address two concrete points about what we have just said. The first is that I am 


aware of the IOPC Funds reluctance to assess natural resource damage. In contrast 


however, in the last 30 years there have been responses to hundreds of collision incidents 


and the costs involved in them are available within the ITOPF. ITOPF has responded for 


example to oil pollution, I think, in respect of 600 or 700 incidents. So you can establish 


from research what the true environmental cost is and you are not looking at abstracts of 


scientific data. And I believe that with this current information available it would be 


gradually possible to come to a figure that an arbitrator could use. 


Since the Montreal Compromise of 1980 and the Salvage Convention Compromise of 1989 


the environment has become a much more significant issue. When I used to attend 


casualties the environment was not really an issue. Lip service was paid to the 


environment. 


And I think that just as the CLC Fund Convention has advanced over the recent years to 


change I think that the Salvage Convention needs to look at the changes in the last 30 


years and give consideration to those changes. Thank you. 


Ben Browne 


I think amendments to the Salvage Convention are needed to remedy an inequity. The 


need to change is because Article 14 has been shown not to have worked, and the system 


has been shown to be useless. The need for change is not because salvors are doing badly 


or well financially. If the salvors get an increase in terms of the environmental award it 


could well be removed from Article 13. Article 13(1)(b) needs to be transferred into a 
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stand alone environmental award. The only question here for me is whether it would be 


workable. 


In the discussions between the property writers and the ISU there was some tension in 


that respect. There are two elements in every environmental award. The first one under 


Article 13(1)(b) is the element in preventing or minimising damage to the environment-


there is an inquiry into the work done to remove bunkers, lay booms etc. 


The second one is the extent of environmental liabilities to third parties. Now I would 


suggest this would be something that will be used to calculate the uplift on expenses for 


minimising or preventing damage to the environment. That could be done through 


SCOPIC: they send an SCR on board, he will work out what is and what is not attributable 


to avert or minimize damage to the environment, he would calculate the cost on a tariff 


basis and then the arbitrator will arrive at an uplift by reference to the extent of 


environmental liabilities. Certainty would be achieved over time. 


There could be a limitation amount based on the tonnage of the vessel. General average 


does not play a part in Article 13 or 14. These are expenses for a wider public other than 


maritime professionals. It would not take long to draft and it is quite simple. 


Stuart Hetherington 


Would anyone like to comment on that proposal? If not we can look at the items in the 


agenda. 


Dr Kroger 


Could I just make some comments? The Montreal Compromise was made because the 


whole enterprise is regarded as a marine adventure, and this is why there is a sharing in 


the risks involved in the marine adventure. If we now start picking at little elements like 


these and removing them, then you really find that the whole compromise is destroyed. It 


is ok to rebuild it but we have to get back to the original point in the joint marine 


adventure where we all had benefits and avoid problems that could be counter 


productive. 


Stuart Hetherington 


Thank you. Any other general comments? 


Graham Daines 


Could I mention the question of bunker removal? There have been occasions when the 


circumstances dictate that there will be a distinct advantage in removing the bunkers. 


That has to do with pollution prevention activity at a very early stage of the casualty 


response, it certainly reduces the environmental threat. The Clubs often step in and pay 


for this task as clearly it reduces the environmental threat. 


All parties agreed that Article 14 had become unworkable and this resulted in the 


introduction of SCOPIC. One of the issues of concern for the Clubs and others when Article 


14 was first introduced was the reluctance on the part of salvors to eliminate pollution 


threats by agreeing to the removal of the bunkers early on because there was a concern in 


relation to the scope of the award to be made later. 


There should be no suggestions in any proposal which could give rise to a similar position. 


This was a real frustration at the time. 
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Hugh Hurst 


I would just like to make two points. One is in response to John's point. In 1980 when the 


Montreal Compromise was agreed, the environment was very much in mind and property 


underwriters continued to accept that a salvor's award was recoverable under the existing 


forms of policies, notwithstanding that such awards may have been enhanced to take into 


account the measures taken to prevent damage to the environment. So the environment 


was very much in mind at the time of the Montreal Compromise. 


The second is just a practical point: much has been said about SCOPIC and the industry 


generally thinks that SCOPIC has worked very satisfactorily. SCOPIC was developed to 


satisfy the concerns of salvors since Article 14 was not operating as intended. So it was a 


compromise that was made by shipowners and Clubs. It is worth pointing out that the 


SCOPIC rates are reviewed every three years. The last review took place in 2007, and 


there is a further review in 2010. 


Simon Stonehouse 


Casualties such as the "Erika" and The Prestige" and the more litigious society in which 


we live have clearly made environmental salvage much more significant and has caused 


property underwriters' views to change. 


Mike Lacey 


I personally had the benefit of running a salvage company throughout the 19805 , so I can 


speak with some experience of how salvage operations were conducted at that time. And 


for sure salvors were left very much to their own devices. Coastal States did not bear 


down on salvors. Regarding the property insurers I think that there is an ever increasing 


burden placed on salvors to have regard to the environment. 


So it is a different world today from the 1980's that we are discussing now. Things have 


changed. 


Stuart Hetherington 


If that is all in the general discussion, could we perhaps now look at the items that we 


have identified in the agenda? As you will recall, in the Discussion Paper, I have used 


information from my own country in which the Federal Government has given significant 


sums of money to the salvage industry. I do not think that would have happened were the 


salvage industry in a position to take on board all the roles the Government obviously 


wanted them to take on. I do not think Australia is unique in that respect. It is funded by 


shipowners by way of oil pollution levies that every oil carrying ship, whether as cargo or 


as bunker pays. Presumably that finds its way into the freight rights. 


So ultimately the tax payer is funding the salvage industry to provide a service which 


historically it was able to provide. My understanding is that that happens in other 


countries. I would be interested to know, as question 1 on the agenda was intended to try 


to have illicited, what is it that salvors are saying they are unable (because of insufficient 


awards) to provide? What sort of services or facilities are they unable to supply in order 


to provide the service which is required of them? And is this something that is happening 


in other countries? My understanding is that South Africa and the UK (which were 


referred to in the discussion paper) are two further examples. Are there other countries 


that are also financing the salvage industry to provide services they did not previously 


need to be funded for? And is that a problem? 


9 







Maybe the answer to all this is that every country in the world will need to pay for tugs in 


order to have sufficient facilities that they can meet the emergency situation that is 


around their particular coast. So the problem goes away, we need not worry about it. I 


would just be interested to hear people who run salvage companies and other countries, 


whether this is a common situation. 


Uffe Rasmussen 


The general opinion in Denmark is that it is of great importance that private business 


interests in salvage need to be retained without State support. The situation may be 


improved by having tugs on station. That may of course necessitate State support, but 


generally speaking the salvage industry should remain a private industry. I believe that 


there are arrangements in some other European countries to keep tugs on station. 


Stuart Hetherington 


Are there any other countries anyone knows that support the salvage industry? 


Mike Lacey 


There are other ones: The Germans have two, the Dutch have one, the UK has four ETV's, 


the French were one of the first ones and South Africa was the first. Spain, Malta and 


Italy also all support harbour towage as well as the Australian Government to which 


reference was made in the Discussion Paper. The Chinese government also owns tugs and 


salvage companies. It is only developed countries which have such capabilities, as it is 


expensive. There are no ETV's in Africa (apart from South Africa) and the USA have a 


different scenario. OPA 90 places the emphasis on the clean up side rather than the 


prevention side. 


Mans Jacobsson 


The Baltic States have an agreement. 


Anne Fenwick 


As far as Malta is concerned, I can confirm that the government has special units which 


deal with the emergency response generally, not just talking about issues relating to the 


sea but air and land and part of that unit does have access to a tug. However my concern 


is to find whether a response would be there to the degree to which they would be able to 


assist in a real major situation which is always a concern. And this is where I believe the 


notion of the development of the environment salvage is important. 


Certainly the local tug companies I believe are also obliged to offer assistance in such 


situations but again I think the expertise is limited so there is a major issue and we have a 


problem and I think that it is a concern to us and we are watching this very carefully to see 


how this discussion develops in terms of environmental salvage. 


Matheos Los 


It is totally correct that the protection around the Coastline of Europe has been 


strengthened by the European Maritime Safety Agency and out of that experience 


additional oil pollution clean up capacity has built up and they are paying around 25 


million Euros in doing that. There is a lot going on within the government scene to build 


up capacity to combat oil pollution. That is the situation. 
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Jason Bennett 


However, EMSA, with its headquarters in Portugal is not focused on prevention. Secondly 


they are saying there is going to be a spill and we should clean it up. They do not seem to 


be focusing on preventing. Salvage incidents are diminishing. Economic factors have led 


to stockpiles and people being concentrated on shore in certain locations. Shore side 


equipment and knowledge is now the emphasis and not just the availability of tugs. 


Matheos Los 


I could answer that but I do not think this takes us anywhere. 


Stuart Hetherington 


Thank you. No one has really answered my question about the salvage industry. Is it that 


they did not want to be providing tugs and let governments do it or were they were just 


unable to do it? 


Mark Hoddinott 


I think that if you look at the environment, we have moved on from the 1970s business 


model which had been followed by all the major salvors. ETVs are replacing salvage tugs. 


There is, however, insufficient financial reward to enable salvage companies to retain 


vessels but there is sufficient to retain people and specialized equipment. So we have a 


new model, that is people with experience that are retained ashore, they have the 


knowledge about the business and there is also the specialized equipment. This model has 


contributed to growth in the industry. 


Hugh Hurst 


I agree with the comment. When we were first approached by the ISU we were told there 


were insufficient rewards being generated to be able to provide a viable industry, and we 


said "well, prove it!" The ISU provided figures that demonstrated the contrary and the 


whole ground of their argument shifted to being: "We carried out a service that benefits 


you and therefore we should be rewarded for it. The initial basis on which we were 


approached was lack of profitability. 


Mark Hoddinott 


I think there is a change, with most of the major salvors now being owned by big 


corporations, who are more risk adverse than in the past when there were family 


companies that ran them. They now have to budget carefully and make a return on their 


investment. Big corporations do have more capital available for investment. 


Jason Bennett 


Salvors activities have been brought within the field of criminal law. Some operations are 


more prolonged because of this and the emphasis on environmental salvage. There is 


greater operational risk and salvors are required to ask themselves whether the reward is 


worth taking the risks involved much more than previously. May be it is a matter of time, 


we will not see it now but the situation can change in the next few years as well. 


Dr Kroger 


The question of risks of liability and the other risks run by the salvors or their equipment 


are taken into account under Article 13(1)(g), these are an element to consider. 
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John Noble 


I think that we have identified the availability of vessels issue and the knowledge and 


equipment issues. If you look around salvage companies there is a pollution-response 


capability which is not very big and I think that there has been too little investment. We 


should encourage the salvage industry to be in a position to invest more in more 


pollution-prevention or response equipment. And that is an area that needs a little bit 


more incentive to be able to invest more in environmental response equipment. 


Ben Browne 


SCOPIC remuneration does not provide sufficient reward to invest. The SCOPIC rate 


started out to be generous. The question is whether the system we are currently in makes 


it possible to achieve the goals we want to achieve or whether we should begin from 


scratch to make a new compromise, because it cannot only discuss introducing a 


mechanism on environmental salvage into a new convention without having Article 13 


and Article 14 and SCOPIC removed. Then we are starting from scratch again dealing with 


a totally new compromise, and then you do not need only the two sides of the 


compromise, then you need government as well. And governments will take over this 


problem if in its opinion there is a compelling need. Both sides of the industry think that 


that is not the case. 


Dr Kroger 


We actually, in the discussions we had with the P&I Clubs, the proposals were that the L01 


incorporates SCOPIC. And thereafter, the salvor would have two options, three options in 


fact. You have to make conscious decisions. This would be an alternative for the award. 


SCOPIC rates were intended to encourage investment 


Hugh Hurst 


I think that it is perhaps worth looking at the ultimate result if the CMI does put forward 


proposals to amend the Salvage Convention, namely whether or not they will be taken up 


by the IMO. I have to say that the IMO would be unlikely to want to amend the Salvage 


Convention, if there is no demonstrable compelling need. States believe the system is 


working very well. It is not really their concern in what way costs under the Convention 


and the LOF are actually distributed between the industries. Their concern is that the 


Salvage Convention operates effectively and from the State's point of view, it does. I think 


that looking at the Salvage Convention is not on the IMO working program. I think the IMO 


would certainly not look at amending the Salvage Convention, as from the State's point of 


view it works very well. 


Uffe Rasmussen 


The IMO response is a matter of separate consideration. The Danish MLA has a number of 


objections to the proposals made by the ISU. I must say that the Convention cuts across 


the principle of no cure no pay which is an attractive principle. We have traditionally 


considered that system as very attractive and it should be retained as much as possible. 


The 1989 Convention made a change to that principle. There are serious problems with 


the ISU proposal, there is a basic element that has been changed. In particular the 


unspecified nature of any award or the environmental liabilities that are referred to. 


In the environmental award there has to be some major success and some might say 


success is pure and I think that that word does not relate to the property itself. 


12 







The limitations identified under the various Conventions are extremely high. The 


environmental award seeks to identify preventive measures which are taken, which is not 


part of the law of salvage. There are serious problems with the proposal. We see that it is 


unspecified which other environmental liabilities are there. So it is quite unclear which 


sort of liabilities are at risk here and what are their limits in reality. 


Mike Lacey 


Could I just respond to that? The ISU proposal specifically did not include avoidance of 


liabilities because of the difficulty of quantifying them. We did not want to complicate the 


issue. 


2/3 of all cases are still performed without any involvement of SCOPIC. So SCOPIC is not 


involved in 2/3 of cases. It is actually only involved in 20% of cases. You have to comply 


with your obligations to prevent damage and protect the environment. 


The suggestion made by Ben Browne that an SCR can identify what savings have been 


made is not attractive to the ISU. It is not his role. It requires too much by way of 


calculation and would be an impossible situation. 


Stuart Hetherington 


Looking through the agenda, I think we have covered -in one way or another- the first of 


the four "dot" points. The next dot point asks whether there is any further mechanism 


that can be attached to SCOPIC to provide some benefit, some reward, within the Article 


14 or SCOPIC regime that covers this environmental liability- liability salvage issue. Does 


anyone see any scope to debate along those lines? 


If not then we can go to the next point, are there any other solutions to meet the 


concerns of the salvors? If we do not mess around with SCOPIC or article 14, are there 


any ways of amending article 13, other than by the environmental salvage suggestion that 


would improve the situation of the salvors ? 


Mark Hoddinott 


As to whether the ISLA proposed changes to salvage law would make a significant 


difference to the financial capacity of salvors to react to major incidents? Can I give as an 


example a piece of equipment which my company would like to develop to make bunker 


removal easier. I would need to satisfy my treasury department of the return I would be 


able to get from developing and using such a piece of equipment. An environmental 


salvage reward might assist me in that regard. 


Hugh Hurst 


Such a piece of equipment could also be used in relation to wreck removal as well as 


salvage. 


Mark Hoddinott 


I agree. 


Stuart Hetherington 


Michael Howard, I am interested here whether you think in relation to the avoidance of 


liabilities issue, whether that is a consideration that you should take into account, the 
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saving of the liability that a shipowner might otherwise have to a government 


instrumentality. My question is do you think it is covered currently by Article 13? 


Michael Howard 


The duty that a salvor is placed under in relation to the environment is governed by Article 


8 and it is in the interrelationship between Articles 13 and 8 that arbitrators have a role 


but nobody wants to require arbitrators to require such details in respect of each factor. 


Graham Daines 


In earlier discussions with salvors the ship owners had enquired how additional funds 


might be utilized by salvors and no satisfactory response was received. How would such 


additional funds be ring fenced? 


Vasanti Selvaratnam QC 


I discern from the discussions that salvors want greater transparency from awards and do not see 


any reason why arbitrators could not address that. The main problem with Article 14 is the fact 


that the House of Lords interpreted ''fair rate" as not including a profit element. A possible 


amendment to Article 14 would be to make it clear that it did include a profit element. 


Consideration should be given to making awards more transparent so that salvors know 


how much they are receiving for the Article 13(1(b) element. 


Ben Browne 


SCOPIC was introduced for 10 reasons and that was one of them. 


Mike Lacey 


It is very rare for salvors to introduce evidence concerning environmental element when 


seeking an LOF award. 


Ben Browne 


That is because salvors do not get credit for avoiding liabilities. 


Stuart Hetherington 


To what extent can you say arbitrators are constrained in enhancing an award under Article 13 


1 (b) by the value of the salved fund? 


Michael Howard 


In my estimate, in only about 1 in 5 or 1 in 10 cases, thus a minority, would an arbitrator be 


restrained by the extent of the fund. 


Archie Bishop 


SCOPIC is only a minimum payment. It is a safety net and it is the minimum payment which is 


received in 20% of cases. 


Neil Roberts 


Following the Deepwater Horizon change is proposed to OPA 90 to include a potential fine of 


$10 billion from $75million. 
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Michael Howard 


The liability aspect does not have much significance to an arbitrator. When considering 


environmental damage he would look at the cost saved including liabilities to third parties. He 


would regard penalties and clean-up as coming within Article 13(1)(b). 


Simon Kverndal 


Submissions characteristically put it in that way. It is a broad brush approach which looks at 


such questions. 


Mans Jacobsson 


When considering the costs of clean-up operations etc. figures quoted are often the claimed 


figures which might be very different from the amounts accepted for compensation. The 


question as to whether the costs are admissible for compensation depends on whether the 


operations and the ensuing costs are reasonable. 


Stuart Hetherington 


I suggest we now give consideration to the proposed wording, contained in the Discussion 


Paper, of the new Article 14 proposed by the ISU. 


Mike Lacey 


It uses the language of Article 13. 


Dr Kroger 


The description ''resultant benefit conferred" raises the question of liability salvage. 


Archie Bishop 


If no benefit is conferred the salvor will not be rewarded. 


John Noble 


People do know what the costs are when oil is spilled. 


Hugh Hurst 


There is an in-built assumption that the ship owner would have a liability but that is not always 


the case. 


Graham Daines 


Such a provision creates uncertainty. 


Ben Browne 


Arbitrators are required to make decisions. 
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Robert Wallis 


I have no difficulty with the hypothetical approach. The requirement to consider ''danger" 


covers a multitude of things. 


Simon Kverndal 


If a ship is near a coast there is no difficulty in stripping out that element and making a 


separate award. 


Uffe Rasmussen 


Just as an example that the proposal will not work: in relation to option 2 more than one 


Convention could apply. Words might need to be added such as "whichever is the less" to 


clarify this aspect. 


Dr Kroger 


The proposed new Article 14 would create new problems in relation to the interrelationship of 


Articles 13 and 14. 


Robert Walks 


It created an encouragement to protect the environment and was a decent way forward. 


Archie Bishop 


The method of capping the award under Article 14 is negotiable and we are happy to look at 


other potential caps. 


Mans Jacobsson 


The IOPC Funds have been identifying the purposes of response operations when assessing 


claims since 1985. Some parts of the operations may be salvage and some may be pollution 


prevention. 


Michael Howard 


The same problems arise in relation to general average. 


Hugh Hurst 


Such problems arise after costs have been incurred and it is a different proposition when a 


hypothetical scenario is being considered. The convention is working satisfactorily. 


Ben Browne 


Article 14 is inoperable and SCOPIC, being tied to LOF, does not remedy the problem in other 


countries. 


Joop Timermans 


My company has been involved in many salvage operations in which no LOF is used and fixed 


fees are negotiated. A large proportion of claims will be non-LOF claims. 
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Stuart Hetherington 


Could we consider the suggestions made earlier by Vasanti Selvaratnam that the arbitrators 


give greater transparency in their awards so as to show what element relates to Article 13(1)(b) 


and that Article 14/Scopic incorporate a greater profit element. 


Mark Hoddinott 


I am wary of messing around with SCOPIC. 


Ben Browne 


It is unsatisfactory that the Convention does not include ship owners' liabilities. 


Uffe Rasmussen 


That was an essential element of the compromise in Montreal. In my view Article 13(1)(b) 


should remain and be paid by both property interests. The compromise is only 20 years old. 


Ben Browne 


Article 13 does not instruct the arbitrators to consider liability issues. 


Simon Kverndal 


It is one of the dangers. 


Michael Howard 


It is certainly arguable and in practice it is taken into account. 


Francis Rose 


It is simple enough in arbitration awards to identify pure principles of law and arbitrators can 


weigh factors in an informal way. I would be surprised if anybody wants arbitrators to set out 


these matters in detail. 


Michael Howard 


Arbitrators cannot separate out the factors. They are inseparable, but they can identify with 


greater clarity. 


John Noble 


The salvage industry has changed. The large salvors are part of very large corporations which 


seek a return on their investment. The salvors are small parts of larger companies. The 


recognition that there is to be a reward for a particular service would make it possible to justify 


investment. 


Graham Daines 


The corporate mentality can be seen in the greater amount of wreck removal work being done 


by salvors. That would be an example of an unwillingness to take risk. 
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Donald Chard 


It is difficult to justify paying additional funds to induce people to stay in the industry. 


John Noble 


It is of benefit to the PI clubs that one part of the industry can save another from paying out 


millions. 


Stuart Hetherington 


Let me move into the next point. Many years ago the market came up with this bizarre 


concept of someone paying 34 of liability and someone else paying a quarter. What if 


something like that happened in this arena? What is being said is that in the last 20, 30 


years environmental protection features much more strongly in what is done in these 


situations. Does that suggest that a certain percentage of the work that goes into a 


salvage is to protect the environment? Whether that amounts to 1/ 10, 2/10, or 6/10 I 


have no knowledge. Should that insurer not meet that aspect of the award? 


Putting that aside, if arbitrators can be persuaded, as a result of much more evidence 


being advanced by salvors, that they have saved the ship from millions and billions of 


dollars of clean-up costs and millions and billions of dollars of fines, and that should be 


reflected in the award do we not get into a position in which inevitably in all other awards 


a certain percentage is relevant to that aspect and so would the solution not be simply to 


adjust the insurance arrangements to have the insurer meet those liabilities? 


Graham Daines 


Well I suppose yes, it is certainly not off the wall to say that. But it obviously would be 


necessary to consider it commercially. 


Stuart Hetherington 


That is what I was looking for, this is a commercial problem. And it does seem to me there 


are people around this table who have been having discussions for years and need to look 


outside the square a bit, to see what other solutions are potentially available. 


Graham Daines 


It is not such a big point, but there are incidents where the cargo proportion is not actually 


paid by the cargo because of reasons related to a breach of the contract of the carriage. 


So there are cases where property underwriters are reimbursed. 


Kiran Khosla 


The ICS does not want to see any unravelling of the Montreal compromise. 


Stuart Hetherington 


Anyone else want to say something about that discussion? 


Mike Lacey 


The Montreal corn promise had gone out of the window when SCOPIC was introduced. 
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MansJacobbson 


In order for there to be any likelihood of IMO considering a revision of the Salvage 


Convention a "compelling need" for amendment of the Convention would have to be 


established. 


Mike Lacey 


The first changes to LOF was the introduction of LOF80, then the introduction of Article 14 


and then SCOPIC were all variations to the established law, all of which caused great 


concern among all participants when first introduced. 


Stuart Hetherington 


Can I say I have some difficulties regarding what the Montreal Compromise is. Having sat 


through a number of CMI meetings, whether it be debating clauses, drafting conventions 


or whatever and I am sure everyone would have different views as to what at the end of 


the day has been compromised. We had a discussion about liability salvage today and it 


seems that liability salvage is alive and well. Where does that sit with the Montreal 


Compromise? I just wonder whether we have moved on from that today, particularly 


given what is in Article 14, the uplift is in there. 


Mans Jacobsson 


Despite my age I was not involved in the Montreal Compromise. I think that law is not 


static; it develops and must develop to take into account other developments in society 


and changes in political priorities. To make such changes in national legislation is not 


normally too difficult. But when amendments are to be made in a treaty, it is necessary to 


establish whether there is really a need because otherwise the situation may become 


worse; there will be a new convention ratified by some States and the old convention is is 


still binding on other States. Whether or not to revise the Salvage Convention is a political 


issue but the industries involved are the ones paying and that is why I think this discussion 


has been useful. 


Stuart Hetherington 


Thank you Mans. Does anyone else want to say something? 


Stuart Hetherington 


We should move on to the definitional problems. You have seen the responses from the 


National MLAs. I think that by and large in relation to the Article 1 definitions, the MLAs 


were very supportive of change being necessary. Does anyone have comments or any 


views on those definitions that were identified, the geographical scope particularly? 


Bernard van Heule 


Belgium does not consider it necessary for any changes to be made to the definitions. 


Stuart Hetherington 


There was an earlier version of the MLA's responses which was circulated. There is 


another version on its way. There will be an update of the MLAs responses, including the 


BMLAs and the other countries that appear later. For those who are from other 


jurisdictions who have not as yet responded, please let us have your responses. Is there 
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anything that anyone wanted to highlight or point out in relation to those definitional 


issues? 


The definition issue concerning "substantial" :the majority of the MLA did not regard this 


as a major issue. Does anyone have any contribution that they would like to put forward? 


Uffe Rasmussen The word "substantial" was part of the Montreal compromise and 


referred to in the report of Bent Nielson in relation to the issue concerning "dangers to 


navigation". We should see what is understood as substantial and the essential element. 


I would personally agree that substantial is not the ideal expression but all I can say is that 


in the CMI report of Bent Nielsen it is described in detail what is meant by this. 


Stuart Hetherington 


The next definitional issue was "dangers to navigation" and whether containers lost at sea 


might be covered by " or similar major incidents" and the majority felt that they would not 


be but there were some countries that felt they would be covered. The UK said "unlikely", 


I think. Would anyone would like to make any comments on that issue? 


Graham Daines 


Where cargo or containers become separated from the casualty it is not unusual for the 


Clubs to ensure that hazards to navigation are eliminated. 


Hugh Hurst 


Hazards to navigation are also covered by the Wreck Removal Convention-if they are 


regarded as a hazard by the concerned State. 


Stuart Hetherington 


The next issue is as to whether or not public authorities can make salvage claims, this is 


something that was debated in the discussions concerning "Places of Refuge" by CMI as to 


whether it might provide some encouragement to public authorities to grant a place of 


refuge (ie whether a separate right should be devised for public authorities.) I think that 


the UK responded (and it is common to many countries) that a public body/person is 


performing a public duty it generally cannot claim a salvage award but where they do over 


and above their public duties, there is a possibility of getting a salvage award. I would be 


interested to know if there is anyone who has strong views on that issue. 


Ben Browne 


In Somalia the pirate situation: in the case of navies they should be able to claim salvage 


because they are not acting under a public duty in that State or in those waters. 


Stuart Hetherington 


Does anyone else have any further thoughts that they can share with us on this issue? Ok 


Article 11 that was something that rose in the course of the place of refuge discussions. 


The Article exhorts countries to give assistance to ships looking for a place of refuge and 


whether countries had in fact made any provisions in their legislation to give effect to 


that. Again the UK responded that they had not specifically identified something 


responsive to Article 11 but indirectly through the Erika 2 directives. And other countries 


had made reference to the Conventions and National Plans that can probably be said to be 


responsive, indirectly, to Article 11. And the British MLA included comments that they 


would not want to see the IMO guidelines expressly referred to in any draft of the Salvage 
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Convention because they are intended to be pretty flexible. That is probably the feeling 


that most of the MLAs who responded had. 


The next question is related to the containership issue. I suppose this issue was reinforced 


yesterday afternoon when we saw how much larger tonnage will be coming into 


operation and whether that is going to create huge practical issues both in security terms 


and in running salvage cases. 


Mike Lacey 


The problems I see have to do with groupage cargoes -they are the problem. 


Stuart Hetherington 


Any other comments? 


Jason Bennett 


It is a logistical problem which is already causing difficulties for salvors. Various solutions 


have been looked at including minimum values. 


Mike Lacey 


Richards Hogg produced a report. There are a quite a number of cases where the values of 


the contents are less than the money spent in obtaining the security they paid. So it is 


totally counterproductive to pursue this way. Collectively it worked quite well but not 


individually. Whatever you suggest has a problem. 


Stuart Hetherington 


One of the last questions related to the life salvage issue under Article 16 and it is not 


considered by MLA's to have proved to be a problem. Is there evidence that it is a 


problem? 


Mike Lacey 


I think it is a potential problem that the SCOPIC tariff does not have a life salvage item. 


However it has not resulted in a practical problem as yet. 


Stuart Hetherington 


Publication of awards is the next topic. The UK's response was this issue was under 


discussion presently. 


Kevin Clarke 


Lloyds will be sending very soon a proposed wording to the Lloyds' Salvage Group. 


Michael Howard 


Is an Arbitrator's copyright in an award being considered? 


Vasanti Selvaratnam 


It would be very useful to have awards published because there are legal issues which it is 


of interest for people to know. It would be better for people to know what is the current 


approach to, for example, allegations of negligence, (among others). 
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Michael Howard 


I agree. [*It has since been pointed out by Michael Howard that the Lloyds Digest which is 


available on the Internet does this already.) 


Kiran Khosla 


What is the correct approach to issues like salvor and negligence and the correct approach 


to betterment allegations? I think it might be proper to have an institutional point 


addressed about arbitrators so they are not going to find a publication counterproductive. 


Stuart Hetherington 


Although there are mixed responses from the MIAs, I think that they are mainly opposed 


to any change in the present regime. 


Next we have miscellaneous questions at the end. Are there any other issues from other 


parts of the world? 


The final issue I had on the agenda was the cultural heritage issue on the Brice Protocol, 


which was produced at the CMI Conference in Singapore. Obviously we would be 


interested to know whether anyone has any views on that. 


Mike Lacey 


It is a matter which Moya Crawford from Deep Tek Limited has an interest. 


Stuart Hetherington 


I think it would be useful to hear from someone who has actually got knowledge about it, 


and see what we should be doing about it. 


So that brings us to the end of the agenda I think. Does anybody else have any matters 


that they want to raise? 


As to where we go from here: We have a Colloquium in Argentina, where these gentlemen 


come from, in October this year. There will be some panel presentations about what has 


happened here and the discussion will be explained and we will see what emerges from 


that Colloquium and what the CMI wants to do with it. And obviously if the industry would 


like us to be involved in a role we would be happy to assist. 


Stuart Hetherington 


I think the position of the IMO in anything requires governments and representatives 


around this table to have a view if something needs to be changed. So, our task would be 


to produce something that has the support of the CMI, which had been required by the 


relevant industries, so we just do not presently know the answer to that question. 


Mans Jacobsson 


I do not have the exact knowledge but I think it should be demonstrated that there is an 


essential need. 


Matheos Los 


I would like to see some balance in the composition of CMI IWG. It is redundant to make 


the comment I feel that having different elements within the industry it should be 


balanced on both sides. 
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Stuart Hetherington I would be happy to receive a representation from the ICS if it is 


seeking to have someone join the IWG. Lloyd Watkins from the International Group was 


on the original CMI Working Group that had been established prior to the Montreal 


Conference. 


Nic Gooding 


The P&I Clubs and ship owners should "step up to the plate". 


Stuart Hetherington. 


If there is no one else that would like to say something, I can happily close the meeting. 


Thank you very much for joining us. 
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United Salvage Pty Limited v Louis Dreyfus Armateurs S.M.C. (2006) 263 FCR 151 


"42. The submission raises an important question as to the basis and extent to which the 


court can have regard to questions of the vessel's exposure to liability claims by third 


parties for losses arising from the incident giving rise to the salvage operation, as well as 


the operation itself. In other words, in determining the salvage amount, should the court 


treat as a relevant consideration whether any potential liability of the vessel or its owners 


may have been avoided by the actions of the salvors .  


43. In these proceedings, the determination of this question had an effect in relation to 


the admissibility of evidence as well as to the determination of the quantum of an 


appropriate salvage reward. The issue of "liability salvage" was first raised by way of an 


objection by the defendants to certain evidence. After hearing detailed argument on the 


evidentiary point, I decided to allow evidence in relation to this question and to give my 


conclusions and reasons for my views in this judgment. I considered that it was 


inappropriate to finally resolve as a question of evidence this important question as to 


whether liability to which the salved vessel might be exposed is a matter that the court is 


required to take into account. 


44. The defendants submit that under the 1989 Convention, the court cannot pay any 


regard to the consideration that the salvage operations may have had the effect of 


prevention or reducing the exposure of the vessel to liability to third parties for damage or 


economic loss. The defendants refer to the language used in Article 13, the Travaux 


Preparatories of 1989 Convention on Salvage ("The Travaux"), the previous Convention 


far the Unification of Certain Rules at Law Relating to Assistance and Salvage at Sea 


(1910) ("The 1910 Brussels Convention"), and the fact that the decided cases relied on by 


the plaintiffs are distinguishable and preceded the 1989 Convention. They conclude that 


in light of these considerations, liability salvage cannot be considered either in the 


exercise of discretion or under any specific factor in Article 13(1) in the fixing of a salvage 


reward. 


50. Experienced text writers differ in their approach as to whether any regard to liability 


salvage is totally excluded from consideration when fixing salvage reward under the 1989 


Convention. In their Shipping and the Environment (1998), La Rue and Anderson 


categorically assert at 583 that liability salvage, in the context of operations which prevent 


the escape of pollutants, is not a factor recognised by Article 13. Brice in his Maritime 


Law of Salvage (1999, 3rd edn) considers at [6-79] - [6-85] that the concept of liability 


salvage should be considered as a distinct new form of salvage which is not yet part of 


the law of salvage. He notes that there are enormous practical difficulties in the path of its 


introduction as a separate consideration. Kennedy and Rose in The Law of Salvage 


(2002, 6th edn) conclude at 150-170 that under the 1989 Convention, liability salvage lies 
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outside of the range of independent subjects of salvage reward. They observe that while 


averting or minimizing the risk of a vessel's liability to third parties has not in itself been 


recognised as a subject for consideration in fixing salvage reward, it is noted that the 


concept had been treated by some decided authorities as a valid factor in assessing the 


reward. They refer to five cases including "The Whippingham"(1934) 48 LI.L.Rep 49. 


These cases were decided prior to the Convention and are of little assistance. 


51. The Plaintiffs placed emphasis on the decision of Lynch J, a District Judge of the US 


Ninth Circuit, in Wester Marine Services v Heerema Marine Contractors, S.A. (1985) 621 


F Supp. 1135. That case was decided before the 1989 Convention but having regard to 


the extrinsic material surrounding its drafting. After considering the relevant decisions in 


the United Kingdom, his Honour concluded that the Court could not consider the 


prevention of liability to third parties, the public interest, or benefits to the shipowner as 


distinct and independent factors in arriving at a salvage reward. It is important to note that 


his Honour's decision was limited to a finding that such matters could not be considered 


independently. In the final paragraph of the reasons, his Honour noted that the Court was 


still left with considerable discretion as to how the specified factors should be weighed so 


that a fair salvage amount that best serves the interest of the parties and the public can 


be awarded. Ultimately, the proposition that the Court, in exercising its discretion to take 


account of the need for encouragement of salvage operations is not entitled to look at the 


question of possible liability to third parties, even in a general way, does not find support 


in this case. 


A General Approach 


52. Taking into account the language of the Convention, the Travaux and the Nielsen 


Report as well as the decided authorities, I consider that the preferable view and 


approach to be taken in the present case in relation to the question of whether liability 


salvage can be considered is that expressed by Brice at [6-21] to [6-24]: 


Even if the prospect of damage to the property of third parties is not expressly 


included in the Convention, national laws may, it seems, be permitted to 


include without there being breach of an international obligation ... the 


removal by the salvor of the threat of claims against the owner of the salved 


property can properly be regarded albeit very generally as one of the elements 


showing the merit of the salvor's services and to that extent an enhancing feature. 


it is inappropriate in a salvage action to investigate in detail who would have been 


liable in damages to third parties and for how much__ 


evidence and findings directed to answering these question are beyond the scope 


of a salvage action. Save in the most straightforward case where the existence 


of liability on the owner of salved property is self evident, all the Tribunal cay say 
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is that but for the success of the salvage services claims against the owner by 


third party owners of damaged property would have been made and would have 


had to have been investigated and defended." (Emphasis added) 


53. In consideration of this issue, there are no bright lines, controlling considerations or 


set formulas in fixing an appropriate award for salvage services. As outlined above, a 


global figure must be determined having regard to the factors in Article 13. The weight to 


be assigned to each factor is dependent on the circumstances. In one sense, the higher 


the monetary reward given, the greater is the incentive to undertake salvage operations. 


The fact that the Court should apply a liberal and generous assessment to fixing the 


reward with this aim in mind does not entitle the Court to award an unreasonable or 


extravagant amount. 


54. In considering the interpretation of Article 13, I set out below my reasons for 


concluding that on a fair reading, none of the individual paragraphs calls for an 


investigation of the nature and extent of any possible third party liability which the property 


salved or the owners of the vessel might attract as a consequence of the circumstances 


leading to the salvage operation, In my view, a correct construction of each of the 


paragraphs does not import any obligation on the Court to investigate the extent to which 


third party liability has been avoided by the vessel as a consequence of the incident. 


Nevertheless, the question arises as to whether any consideration of potential liability is 


excluded by the Convention. 


55. In an analysis of this issue, the starting point is that the Convention does not 


specifically in its terms exclude the consideration of such liability. Moreover, I do not 


consider that the extrinsic aids to construction prevent the Court, if it sees fit, from having 


regard to this consideration. In an appropriate case, this consideration may support, in a 


very general way, an enhancement of the reward without the Court investigating in any 


degree of detail the fact that the salvors' efforts may have resulted in limiting or 


eliminating prospective exposure on behalf of the vessel. This is not a consideration that 


should be scrutinized or examined with a view to reaching any specific conclusion. 


Rather, it should be recognized as one circumstance in the context of the salvage 


operation. In the light of the fact that the specific enumerated factors listed in Article 13 


have been the subject of numerous international debates and agendas, and are 


discussed in negotiations, proposals, counter-proposals and published opinions over 


many years, I consider that the paragraphs cannot be read to recognise the concept of 


third party liability as a specific factor. 


56. In my view, the Court should approach the question in the following way. The Court 


should consider that the factor of potential exposure to third party liability operates 


generally to inform the fixation of the global figure, which results from the evaluation of the 


criteria listed in Article 13 that may be relevant in the particular case. It would not be 
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appropriate to investigate, admit and consider detailed evidence as to the nature and 


extent of such liability. 


57. Having considered the authorities, the Travaux, the 1989 Convention history and the 


detailed submissions made by the parties, I conclude that consideration of the vessel's 


exposure to liability is not excluded by the Convention. It may be appropriate in particular 


circumstances to take into account the consideration that some liability on the part of the 


vessel may have been avoided by the intervention of the salvors and, in appropriate 


circumstances, this may inform a fixing of the reward as an enhancement without any 


determination, detailed investigation, consideration of detailed evidence or attempt to form 


any definitive conclusion as to the amount of any such liability. The possible existence of 


such liability can be relevant but it does not warrant consideration as an independent 


factor. In some circumstances, it may not be of any significant weight. 


58. It may be said that such an approach introduces an additional element of 


unpredictability in fixing a reward, but it must be kept in mind that the whole exercise is 


not one of arithmetic precision. it is an exercise of evaluation, judgment, and the 


balancing of broad considerations. In this particular case, having regard to the 


circumstances to which I refer below, the prospective exposure to liability of the vessel is 


a matter to which I have given lithe weight as a general enchancing factor in fixing the 


reward. I now turn to consider the specific considerations." 


Tamberlin J then considered each of the criteria set out in Article 13 and it is also instructive to 


reproduce some of the comments which he made. In relation to Article 13(1)(b) he said as 


follows: 


"74. Article 13(1)(b) is premised on the finding that there was a real risk of substantial 


physical damage which has been avoided by the skill and efforts of the salvors. This 


risk must be a risk arising from the circumstances in which the vessel was placed as a 


consequence of the grounding and the consequent movements of the vessel. In the 


present case, the possible risks that may have arisen had the tugs not provided 


assistance include the release of oil, damage to or blockage of the channel, damage to 


adjoining structures or resources or livestock, or even, in the worst-case scenario, the 


break-up of the vessel. The possible pollutants or sources of contamination include the oil 


and dirty ballast water that may have escaped from the damaged ship and, in the event of 


the break-up of the vessel, pieces of wreckage that would be scattered in the area 


surrounding the vessel. 


75. This provision is not concerned with remote, possible or hypothetical damage to 


those specified aspects of the environment, but with the prevention of substantial 


physical damage. The paragraph uses the expression "in minimising or preventing" 


which points to the implementation of some process and the existence of an actual risk or 


danger. This stands in contrast with the term "threatened" damage as used in the context 
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of Article 14(1). In Article 13(1)(b), the language does not refer to skill and efforts which 


"aim" to minimise or prevent damage, but to those used in the process of preventing or 


minimising damage to the environment. 


76. Importantly, the provision is not concerned with economic loss which the vessel may 


incur by way of liability for environmental damage. Rather, it is directed to the skill and 


efforts of the salvors in preventing or minimising any potential damage caused by major 


incidents. The collocation of adjectives listed in this paragraph to describe the type of 


incident clearly contemplates a significant event. In my view, it is not open on any 


reasonable reading of this provision to open up, or give weight to, considerations relating 


to the extent to which the efforts of the salvors avoided any potential liability of the vessel 


to third parties. The provision is directed to substantial physical damage, and is focused 


on the level of skill in combination with the amount of work, and difficulty of that work, 


which is required to prevent physical damage to the vessel and the surrounding 


environment. 


77. In considering this paragraph, the Court must assess whether there was some 


realistic prospect of significant or substantial physical damage to the environment caused 


by the incident that is the subject of the proceedings. In considering the events of 


27 March 2002, I find that there was no major incident which seriously affected or posed a 


direct threat to the environment. Nor was there any notable escape of pollutants or 


contamination into the surrounding areas which required containment or prevention 


measures to be implemented. The grounding of the "La Pampa" and the consequential 


salvage operations could be described as incidents, but I do not consider they could be 


characterised as major incidents which affected or threatened the environment in the 


manner required by this paragraph. 


78. At the time of the incident, the "La Pampa" was carrying 2993 tonnes of heavy fuel oil 


and 163 tonnes of diesel oil, as well as lubricating oil and engine wastes containing oil 


and ballast water. Having regard to the position in which the oil was stored, I find that 


there was merely a remote possibility of a failure such as would lead to the release of any 


of that oil. Furthermore, the arrangement plans and the tank plans for the "La Pampa" 


indicate that the fuel tanks were at the rear of the vessel, well away from areas where 


there was any real prospect of rupture or failure which could lead to the escape of 


contaminants that might pollute the environment. 


79. I have come to the conclusion that there existed only a remote possibility of the 


escape of any contaminants or pollutants. Although I consider that the salvors have 


exercised considerable skill and effort in salving the endangered property as specified 


under this paragraph, I do not consider that there was any imminent, present or 


substantial threat to the environment prevented by their skill and efforts. 
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80. In my view, there was virtually no real - as opposed to remote - possibility that oil or 


ballast water in any significant quantity could escape as a result of the grounding, and 


therefore I have not assigned any significant weight to this consideration. Nor do I 


consider that there was any real risk of breakage of the vessel so that the environment 


would be adversely affected. 


81. In light of the evidence, I am not persuaded that there was any danger of substantial 


physical damage or injury to human health, marine life or resources due to the escape of 


oil or other pollutants, or the blockage of the channel. Nor was there any danger of 


substantial damage to marine resources caused by any major incident similar to fire, 


pollution or contamination. The plaintiffs have not established that there was any 


proximate prospect of such a consequence as opposed to pointing to the existence of a 


remote possibility. I also note that the time frame during which the salvage efforts were 


made was of relatively short duration. Therefore I have given some, but not great, weight 


to this consideration in forming my conclusion as to the proper quantum of the reward." 


In considering Article 13(1)(c) Tamberlin J said as follows: 


"82. Article 13(1)(c) requires that the reward is fixed taking into account the "measure of 


success obtained by the salvor". In this phrase, the term "success" refers to the salving of 


the property and ship in danger. The expression "success obtained by the salvor" should 


not be construed to mean success in avoiding the danger of the vessel or its owners or 


crew being sued for economic loss by third parties. The salvage operation, as Article 1 


indicates, is the operation of salving "a vessel or property" in danger. It is directed to 


physical loss or damage. It is not directed to protecting the vessel from potential third 


party litigation claims for loss suffered by third parties by way of damage or economic 


loss or the expense and expenditure of time in defending any proceeding. 


83. In the present case, the salvage operation was a one hundred percent success and I 


have given significant weight to this factor accordingly." 


In relation to Article 13(1)(d) his Honour said as follows: 


"85. In my view, this paragraph does not contemplate danger to the environment but 


rather the focus is on the degree of danger to the salved vessel itself and the persons and 


property in it. This factor is directed to assessing the danger to human life and the risk of 


loss, injury or damage in relation to the salved property." 
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INTERNATIONAL CONVENTION ON SALVAGE, 1989 


THE STATES PARTIES TO THE PRESENT CONVENTION, 


RECOGNIZING the desirability of determining by agreement uniform international rules regarding 
salvage operations, 


NOTING that substantial developments, in particular the increased concern for the protection of the 
environment, have demonstrated the need to review the international rules presently contained in the 
Convention for the Unification of Certain Rules of Law relating to Assistance and Salvage at Sea, 
done at Brussels, 23 September 1910,[1] 


CONSCIOUS of the major contribution which efficient and timely salvage operations can make to 
the safety of vessels and other property in danger and to the protection of the environment, 


CONVINCED of the need to ensure that adequate incentives are available to persons who undertake 
salvage operations in respect of vessels and other property in danger, 


HAVE AGREED as follows: 
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CHAPTER I 


GENERAL PROVISIONS 


Article 1 


Definitions 


For the purpose of this Convention: 


(a) "Salvage operation" means any act or activity undertaken to assist a vessel or any other property 
in danger in navigable waters or in any other waters whatsoever. 


(b) "Vessel" means any ship or craft, or any structure capable of navigation. 


(c) "Property" means any property not permanently and intentionally attached to the shoreline and 
includes freight at risk. 


(d) "Damage to the environment" means substantial physical damage to human health or to marine 
life or resources in coastal or inland waters or areas adjacent thereto, caused by pollution, 
contamination, fire, explosion or similar major incidents. 


(e) "Payment" means any reward, remuneration or compensation due under this Convention. 


(f) "Organization" means the International Maritime Organization. 


(g) "Secretary-General" means the Secretary-General of the Organization. 


Article 2 


Application of the Convention 


This Convention shall apply whenever judicial or arbitral proceedings relating to matters dealt with 
in this Convention are brought in a State Party. 


Article 3 


Platforms and drilling units 


This Convention shall not apply to fixed or floating platforms or to mobile offshore drilling units 
when such platforms or units are on location engaged in the exploration, exploitation or production 
of sea-bed mineral resources. 


Article 4 


State-owned vessels 


1. Without prejudice to article 5, this Convention shall not apply to warships or other non-
commercial vessels owned or operated by a State and entitled, at the time of salvage operations, to 
sovereign immunity under generally recognized principles of international law unless that State 
decides otherwise. 


2. Where a State Party decides to apply the Convention to its warships or other vessels described in 
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paragraph 1, it shall notify the Secretary-General thereof specifying the terms and conditions of such 
application. 


Article 5 


Salvage operations controlled by public authorities 


1. This Convention shall not affect any provisions of national law or any international convention 
relating to salvage operations by or under the control of public authorities. 


2. Nevertheless, salvors carrying out such salvage operations shall be entitled to avail themselves of 
the rights and remedies provided for in this Convention in respect of salvage operations. 


3. The extent to which a public authority under a duty to perform salvage operations may avail itself 
of the rights and remedies provided for in this Convention shall be determined by the law of the State 
where such authority is situated. 


Article 6 


Salvage contracts 


1. This Convention shall apply to any salvage operations save to the extent that a contract otherwise 
provides expressly or by implication. 


2. The master shall have the authority to conclude contracts for salvage operations on behalf of the 
owner of the vessel. The master or the owner of the vessel shall have the authority to conclude such 
contracts on behalf of the owner of the property on board the vessel. 


3. Nothing in this article shall affect the application of article 7 nor duties to prevent or minimize 
damage to the environment. 


Article 7 


Annulment and modification of contracts 


A contract or any terms thereof may be annulled or modified if: 


(a) the contract has been entered into under undue influence or the influence of danger and its terms 
are inequitable; or 


(b) the payment under the contract is in an excessive degree too large or too small for the services 
actually rendered. 


CHAPTER II 


PERFORMANCE OF SALVAGE OPERATIONS 


Article 8 


Duties of the salvor and of the owner and master 


1. The salvor shall owe a duty to the owner of the vessel or other property in danger: 
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(a) to carry out the salvage operations with due care; 


(b) in performing the duty specified in subparagraph (a), to exercise due care to prevent or minimize 
damage to the environment; 


(c) whenever circumstances reasonably require, to seek assistance from other salvors; and 


(d) to accept the intervention of other salvors when reasonably requested to do so by the owner or 
master of the vessel or other property in danger; provided however that the amount of his reward 
shall not be prejudiced should it be found that such a request was unreasonable. 


2. The owner and master of the vessel or the owner of other property in danger shall owe a duty to 
the salvor: 


(a) to co-operate fully with him during the course of the salvage operations; 


(b) in so doing, to exercise due care to prevent or minimize damage to the environment; and 


(c) when the vessel or other property has been brought to a place of safety, to accept redelivery when 
reasonably requested by the salvor to do so. 


Article 9 


Rights of coastal States 


Nothing in this Convention shall affect the right of the coastal State concerned to take measures in 
accordance with generally recognized principles of international law to protect its coastline or related 
interests from pollution or the threat of pollution following upon a maritime casualty or acts relating 
to such a casualty which may reasonably be expected to result in major harmful consequences, 
including the right of a coastal State to give directions in relation to salvage operations. 


Article 10 


Duty to render assistance 


1. Every master is bound, so far as he can do so without serious danger to his vessel and persons 
thereon, to render assistance to any person in danger of being lost at sea. 


2. The States Parties shall adopt the measures necessary to enforce the duty set out in paragraph 1. 


3. The owner of the vessel shall incur no liability for a breach of the duty of the master under 
paragraph 1. 


Article 11 


Co-operation 


A State Party shall, whenever regulating or deciding upon matters relating to salvage operations such 
as admittance to ports of vessels in distress or the provision of facilities to salvors, take into account 
the need for co-operation between salvors, other interested parties and public authorities in order to 
ensure the efficient and successful performance of salvage operations for the purpose of saving life 
or property in danger as well as preventing damage to the environment in general. 
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CHAPTER III 


RIGHTS OF SALVORS 


Article 12 


Conditions for reward 


1. Salvage operations which have had a useful result give right to a reward. 


2. Except as otherwise provided, no payment is due under this Convention if the salvage operations 
have had no useful result. 


3. This chapter shall apply, notwithstanding that the salved vessel and the vessel undertaking the 
salvage operations belong to the same owner. 


Article 13 


Criteria for fixing the reward 


1. The reward shall be fixed with a view to encouraging salvage operations, taking into account the 
following criteria without regard to the order in which they are presented below: 


(a) the salved value of the vessel and other property; 


(b) the skill and efforts of the salvors in preventing or minimizing damage to the environment; 


(c) the measure of success obtained by the salvor; 


(d) the nature and degree of the danger; 


(e) the skill and efforts of the salvors in salving the vessel, other property and life; 


(f) the time used and expenses and losses incurred by the salvors; 


(g) the risk of liability and other risks run by the salvors or their equipment; 


(h) the promptness of the services rendered; 


(i) the availability and use of vessels or other equipment intended for salvage operations; 


(j) the state of readiness and efficiency of the salvor's equipment and the value thereof. 


2. Payment of a reward fixed according to paragraph I shall be made by all of the vessel and other 
property interests in proportion to their respective salved values. However, a State Party may in its 
national law provide that the payment of a reward has to be made by one of these interests, subject to 
a right of recourse of this interest against the other interests for their respective shares. Nothing in 
this article shall prevent any right of defence. 


3. The rewards, exclusive of any interest and recoverable legal costs that may be payable thereon, 
shall not exceed the salved value of the vessel and other property. 


Article 14 
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1. If the salvor has carried out salvage operations in respect of a vessel which by itself or its cargo 
threatened damage to the environment and has failed to earn a reward under article 13 at least 
equivalent to the special compensation assessable in accordance with this article, he shall be entitled 
to special compensation from the owner of that vessel equivalent to his expenses as herein defined. 


2. If, in the circumstances set out in paragraph I, the salvor by his salvage operations has prevented 
or minimized damage to the environment, the special compensation payable by the owner to the 
salvor under paragraph 1 may be increased up to a maximum of 30% of the expenses incurred by the 
salvor. However, the tribunal, if it deems it fair and just to do so and bearing in mind the relevant 
criteria set out in article 13, paragraph 1, may increase such special compensation further, but in no 
event shall the total increase be more than 100% of the expenses incurred by the salvor. 


3. Salvor's expenses for the purpose of paragraphs 1 and 2 means the out-of-pocket expenses 
reasonably incurred by the salvor in the salvage operation and a fair rate for equipment and 
personnel actually and reasonably used in the salvage operation, taking into consideration the criteria 
set out in article 13, paragraph 1(h), (i) and (j). 


4. The total special compensation under this article shall be paid only if and to the extent that such 
compensation is greater than any reward recoverable by the salvor under article 13. 


5. If the salvor has been negligent and has thereby failed to prevent or minimize damage to the 
environment, he may be deprived of the whole or part of any special compensation due under this 
article. 


6. Nothing in this article shall affect any right of recourse on the part of the owner of the vessel. 


Article 15 


Apportionment between salvors 


I. The apportionment of a reward under article 13 between salvors shall be made on the basis of the 
criteria contained in that article. 


2. The apportionment between the owner, master and other persons in the service of each salving 
vessel shall be determined by the law of the flag of that vessel. If the salvage has not been carried out 
from a vessel, the apportionment shall be determined by the law governing the contract between the 
salvor and his servants. 


Article 16 


Salvage of persons 


1. No remuneration is due from persons whose lives are saved, but nothing in this article shall affect 
the provisions of national law on this subject. 


2. A salvor of human life, who has taken part in the services rendered on the occasion of the accident 
giving rise to salvage, is entitled to a fair share of the payment awarded to the salvor for salving the 
vessel or other property or preventing or minimizing damage to the environment. 


Article 17 


Services rendered under existing contracts 
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No payment is due under the provisions of this Convention unless the services rendered exceed what 
can be reasonably considered as due performance of a contract entered into before the danger arose. 


Article 18 


The effect of salvor's misconduct 


A salvor may be deprived of the whole or part of the payment due under this Convention to the 
extent that the salvage operations have become necessary or more difficult because of fault or 
neglect on his part or if the salvor has been guilty of fraud or other dishonest conduct. 


Article 19 


Prohibition of salvage operations 


Services rendered notwithstanding the express and reasonable prohibition of the owner or master of 
the vessel or the owner of any other property in danger which is not and has not been on board the 
vessel shall not give rise to payment under this Convention. 


CHAPTER IV 


CLAIMS AND ACTIONS 


Article 20 


Maritime lien 


1. Nothing in this Convention shall affect the salvor's maritime lien under any international 
convention or national law. 


2. The salvor may not enforce his maritime lien when satisfactory security for his claim, including 
interest and costs, has been duly tendered or provided. 


Article 21 


Duty to provide security 


1. Upon the request of the salvor a person liable for a payment due under this Convention shall 
provide satisfactory security for the claim, including interest and costs of the salvor. 


2. Without prejudice to paragraph 1, the owner of the salved vessel shall use his best endeavours to 
ensure that the owners of the cargo provide satisfactory security for the claims against them 
including interest and costs before the cargo is released. 


3. The salved vessel and other property shall not, without the consent of the salvor, be removed from 
the port or place at which they first arrive after the completion of the salvage operations until 
satisfactory security has been put up for the salvor's claim against the relevant vessel or property. 


Article 22 


Interim payment 


1. The tribunal having jurisdiction over the claim of the salvor may, by interim decision, order that 
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the salvor shall be paid on account such amount as seems fair and just, and on such terms including 
terms as to security where appropriate, as may be fair and just according to the circumstances of the 
case. 


2. In the event of an interim payment under this article the security provided under article 21 shall be 
reduced accordingly. 


Article 23 


Limitation of actions 


1. Any action relating to payment under this Convention shall be time-barred if judicial or arbitral 
proceedings have not been instituted within a period of two years. The limitation period commences 
on the day on which the salvage operations are terminated. 


2. The person against whom a claim is made at any time during the running of the limitation period 
extend that period by a declaration to the claimant. This period may in the like manner be further 
extended. 


3. An action for indemnity by a person liable may be instituted even after the expiration of the 
limitation period provided for in the preceding paragraphs, if brought within the time allowed by the 
law of the State where proceedings are instituted. 


Article 24 


Interest 


The right of the salvor to interest on any payment due under this Convention shall be determined 
according to the law of the State in which the tribunal seized of the case is situated. 


Article 25 


State-owned cargoes 


Unless the State owner consents, no provision of this Convention shall be used as a basis for the 
seizure, arrest or detention by any legal process of, nor for any proceedings in rem against, non-
commercial cargoes owned by a State and entitled, at the time of the salvage operations, to sovereign 
immunity under generally recognized principles of international law. 


Article 26 


Humanitarian cargoes 


No provision of this Convention shall be used as a basis for the seizure, arrest or detention of 
humanitarian cargoes donated by a State, if such State has agreed to pay for salvage services 
rendered in respect of such humanitarian cargoes. 


Article 27 


Publication of arbitral awards 


States Parties shall encourage, as far as possible and with the consent of the parties, the publication 
of arbitral awards made in salvage cases. 
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CHAPTER V 


FINAL CLAUSES 


Article 28 


Signature, ratification, acceptance, approval and accession 


1. This Convention shall be open for signature at the Headquarters of the Organization from 1 July 
1989 to 30 June 1990 and shall thereafter remain open for accession. 


2. States may express their consent to be bound by this Convention by: 


(a) signature without reservation as to ratification, acceptance or approval; or 


(b) signature subject to ratification, acceptance or approval, followed by ratification, acceptance of 
approval; or 


(c) aceession.[2] 


3. Ratification, acceptance, approval or accession shall be effected by the deposit of an instrument to 
that effect with the Secretary-General. 


Article 29 


Entry into force 


1. This Convention shall enter into force one year after the date on which 15 States have expressed 
their consent to be bound by it.[3j 


2. For a State which expresses its consent to be bound by this Convention after the conditions for 
entry into force thereof have been met, such consent shall take effect one year after the date of 
expression of such consent.w 


Article 30 


Reservations 


1. Any State may, at the time of signature, ratification, acceptance, approval or accession, reserve the 
right not to apply the provisions of this Convention: 


(a) when the salvage operation takes place in inland waters and all vessels involved are of inland 
navigation; 


(b) when the salvage operations take place in inland waters and no vessel is involved; 


(c) when all interested parties are nationals of that State; 


(d) when the property involved is maritime cultural property of prehistoric, archaeological or historic 
interest and is situated on the sea-bed. 


2. Reservations made at the time of signature are subject to confirmation upon ratification, 
acceptance or approval. 
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3. Any State which has made a reservation to this Convention may withdraw it at any time by means 
of a notification addressed to the Secretary-General. Such withdrawal shall take effect on the date the 
notification is received. If the notification states that the withdrawal of a reservation is to take effect 
on a date specified therein, and such date is later than the date the notification is received by the 
Secretary-General, the withdrawal shall take effect on such later date. 


Article 31 


Denunciation 


1. This Convention may be denounced by any State Party at any time after the expiry of one year 
from the date on which this Convention enters into force for that State. 


2. Denunciation shall be effected by the deposit of an instrument of denunciation with the Secretary-
General. 


3. A denunciation shall take effect one year, or such longer period as may be specified in the 
instrument of denunciation, after the receipt of the instrument of denunciation by the Secretary-
General. 


Article 32 


Revision and amendment 


1. A conference for the purpose of revising or amending this Convention may be convened by the 
Organization. 


2. The Secretary-General shall convene a conference of the States Parties to this Convention for 
revising or amending the Convention, at the request of eight States Parties, or one fourth of the 
States Parties, whichever is the higher figure. 


3. Any consent to be bound by this Convention expressed after the date of entry into force of an 
amendment to this Convention shall be deemed to apply to the Convention as amended. 


Article 33 


Depositary 


1. This Convention shall be deposited with the Secretary-General. 


2. The Secretary-General shall: 


(a) inform all States which have signed this Convention or acceded thereto, and all Members of the 
Organization, of 


(i) each new signature or deposit of an instrument of ratification, acceptance, approval or accession 
together with the date thereof; 


(ii) the date of the entry into force of this Convention; 


(iii) the deposit of any instrument of denunciation of this Convention together with the date on which 
it received and the date on which the denunciation takes effect; 
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(iv) any amendment adopted in conformity with article 32; 


(v) the receipt of any reservation, declaration or notification made under this Convention; 


(b) transmit certified true copies of this Convention to all States which have signed this Convention 
or acceded thereto. 


3. As soon as this Convention enters into force, a certified true copy thereof shall be transmitted by 
the Depositary to the Secretary-General of the United Nations for registration and publication in 
accordance with Article 102 of the Charter of the United Nations. 


Article 34 


Languages 


This Convention is established in a single original in the Arabic, Chinese, English, French, Russian 
and Spanish languages, each text being equally authentic. 


IN WITNESS WHEREOF the undersigned being duly authorized by their respective Governments 
for that purpose have signed this Convention. 


DONE AT LONDON this twenty-eighth day of April one thousand nine hundred and eighty-nine. 


[Signatures not reproduced here.] 


UKTS 1913 No. 4 (Cd. 6677); Hertslet 26 p. 310; SP 103 p. 441; USTS 576. 


[2]- Instrument of accession deposited for Australia 8 January 1997, with resemtion that Australia 
shall not; be bound to apply the provisions of the Convention in the circumstances Spetified in Article  
30.1-(a), (b) and (d). 


[3] The Convention entered into force generally 14 July 1996. 
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NAVIGATION ACT 1912 - SECT 315 


Certain provisions of Salvage Convention to have force of law 


Articles 6 to 8, 12 to 19, 21 to 22, 26 and 30 of the Salvage Convention and the common 
understanding concerning Articles 13 and 14 of the Salvage Convention have the force of law in 
Australia. 
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Coce Commonwealth Consolidated Acts 
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NAVIGATION ACT 1912 - SECT 316 


Application of this Division 


(1) Subject to subsections (2) and (3), this Division applies whenever judicial or arbitral 
proceedings relating to the provision of salvage operations are brought in Australia. 


(2) The Division does not apply to: 


(a) off—shore industry fixed structures; or 


(b) off—shore industry mobile units; 


that are on location engaged in the exploration for, or the exploitation or production, of natural  
resources. 


(3) This Division does not apply to any salvage operation: 


(a) that takes place in inland waters and that involves vessels all of which are of inland 
navigation; or 


(b) that takes place in inland waters and does not involve a vessel; or 


(c) to the extent that it involves property: 


(i) that is maritime cultural property of prehistoric, archaeological or historic 
interest; and 


(ii) that is situated on the seabed. 
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Summary of Responses to Second Questionnaire 


1.  Cases where authorities prevent completion of salvage 


Australia & 
New Zealand: 


"Iron Baron" (1995) 


Belgium: "Attican Unity"; MS "Long Lin" 


Brazil: N/A [Brazil has not enacted Convention so Q. 1, 4 and 7 not applicable.] 


Canada: "Arrow" (1970); "Kurdestan" (1970) 


Chile: No. 


China: No. 


Italy: No. 


Mexico: No. 


Norway: No 


South Africa: Two occasions? ("Belofin", "Ikan Tanda") 
No Article 14 award by Court or tribunal in South Africa. 


Turkey: No 


United 
Kingdom: 


Prestige (Spain); Toledo (Ireland). Not known whether salvor benefited 
from an Article 14 award. "Andros Patria" (1978) and "Aeolian Sky" 
(1979); 2001 cases: 


"Buff Bay" 
"Bish Mihita La" 


2.  Rule of thumb for award 


Australia & 
New Zealand: 


No. 


Belgium: No reported Article 13. 


Brazil: Not applicable. 


Canada: No. There are no recent reported cases identifying the method of 
calculation. 


Chile: No. 


China: There is no general rule or directive but some courts or tribunals apply a 
rule of thumb principle that salvor cannot expect to recover more than 
50% of salved value in Article 13 award. 


Italy: No. 


Mexico: No. 


Norway: No (1963 Court of Appeal decision where salved value NOK28,500 and 
award NLK27,000) 
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South Africa: No. 


Turkey: No. Requests for salvage security tend to be for 30-50% of salved values 
and settlements tend to be in the range of 10-25% 


United 
Kingdom 


A moiety is generally regarded as the maximum amount that a salvor can 
expect (before interest or currency adjustment and costs) except in 
exceptional circumstances. Awards over 50%unusual; over 70% very 
unusual. 


ISU DATA from 1978-2008. 


4.12% in 1980 


12.15% in 2000 


were the respective minimum and maximum of salved values with an 
average of 8.12% of salved values. 


The highest award about 75%; rare to get a moiety. The principle is that 
there has to be something left for the owners of the ship and cargo. 


3.  Cases where low salved value has resulted in salvor considering it has been poorly 
rewarded 


Australia & 
New Zealand: 


No. 


Belgium: No. 


Brazil: Not applicable. 


Canada: No. 


Chile: No. 


China: Yes. 


Italy: No. 


Mexico: Some cases where salvor dissatisfied. 


Norway: No. 


South Africa: No, although aware of one negotiated settlement where salvor unhappy. 


Turkey: Yes. 


United 
Kingdom: 


This is rare since the introduction of SCOPIC. 


4.  Any Article 14 award which showed profit element 


Australia & 
New Zealand: 


No. 


Belgium: No. 


Brazil: Not applicable; not applicable. 
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Canada: No. 


Chile: (a)  No awards but believe the words "suitable rate" permit element 
of profit. 


(b)  Some uplift has been allowed. 


China: No profit is not permitted in PRC, and there have not been any cases of 
uplift. One judge suggested profit should be allowed: case settled. 


Italy: No; not applicable. 


Mexico: No; no. 


Norway: No. 


South Africa: Not aware of any such case. 


Turkey: Not applicable. 


United 
Kingdom: 


(a) No 


(b)&(c) Pre-SCOPIC figures suggested 26% was average uplift (that's 
why 25% was chosen for SCOP1C). 


5. Percentage of LOF cases 


Australia & 
New Zealand: 


Perhaps a third under LOF but for all large/extended salvage operations 
LOF tends to be used. Small salvage operations usually under common 
law. 


Belgium: Less than 30% LOF. (In the last three years of 55 salvages only 14 were 
LOF). More than 70% are done without prior agreement and resolved 
amicably or by ad hoc arbitration. 


Brazil: Parties are free to use LOF. 


Canada: Generally LOF is not used for internal or coastal waters. BIMCO Towhire 
or the Standard Towing Conditions of Eastern Canadian Tug Owner's 
Association are used on the East Coast and Gulf of St Lawrence - usually 
in what are seen to be emergency towage operations. 


Chile: Exceptional cases LOF - usually Chilean Code of Commerce. 


China: Approximately 20% - .25% under LOF; others are done pursuant to 
China Maritime Arbitration Commission Salvage Agreement (1994) and 
other forms are also used. 


Italy: Small number conducted under LOF and only where foreign salvors are 
involved. 


Mexico: Mostly LOF where imminent changes. Otherwise BIMCO Forms. 


Norway: 
(a)  


About 50% under LOF. 


(b)  Scandinavian Salvage Contract is also used (based on LOF). 
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South Africa: Most, if not all, large salvage operations under LOF. Smaller fishing 
vessel and the like salvages are done pursuant to informal oral 
agreement or none at all. 


Turkey: No statistics available. There is a Turkish open form used by the General 
Directorate of Coastal Safety. 


United 
Kingdom: (a)  1978-2008: 53% = LOF 


(b)  JSE - Japan 


Hamburg form - Germany 


Turkish Open Form - Turkey 


BIMCO - TOWCON or TOWHIRE 


Wreck Removal 


Wreckhire 


Wreckstage 


Wreck fixed. 


Common law salvage. 


6. ETV's 


Australia & 
New Zealand: 


Australia finances, (through a levy on ships carrying oil (whether as 
bunkers or cargo) tugs to be available at certain locations around the 
coast. 


Belgium: No. 


Brazil: Not usual. 


Brazilian navy has ETV's ie financed by State Revenue but can recover 
salvage reward. 


Canada: No. 


Canadian Coast Guard will perform emergency towage if and when 
required, and will not compete with commercial salvage or towing 
interests. 


Chile: No. 


China: Yes. 
Yes, the State owns/operates ETV's and financed by some other means. 


Italy: Yes. 


No State owned ETV's. 


Mexico: No. 


No State owned ETV's. 


Norway: (a)  Yes. 


(b)  Yes, in North Norway financed by State Revenue. 


South Africa: Yes. (Agreement between SA Government and Smit). 


The State does not own or operate ETV's (except pursuant to previous 
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answer). It is financed through State revenue. 


Turkey: (a) & (b) The General Directorate of Coastal Safety has a number of 
salvage vessels and equipment on standby; (As do salvage 
companies for port operators). 


(c) State Revenue. 


United 
Kingdom: 


(a) Tsavliris - Azores, Cape Verde Islands, Colombo and Piraeus 


Five Oceans (J V Swires, Singapore) 


(b) South Africa - 1 tug (commercial operations but supported by 
State) 


France - 5 tugs (operated by Les Abeilles - financed by State) 


Netherlands - 1 tug 


Germany - 2 tugs 


Norway - 5 tugs 


Spain 


Australia - 1 ETV 


UK - 4 ETV's - cancelled from September 2011 Financed by 
State. 


7.  Percentage of salvage cases where only Article 14 or SCOPIC 


Australia & 
New Zealand: 


Not aware of any. 


Belgium: No. 


Brazil: Not applicable. 


Canada: Not known. 


Chile: Do not know. 


China: Approximately10% 


Italy: Small. 


Mexico: No. 


Norway: A fairly large proportion of cases only involve SCOPIC. 


South Africa: Not aware of any. 


Turkey: Not applicable. 


United 
Kingdom: 


Apart from "Nagasaki Spirit" not aware of any. 


8.  Cases where salvor declined to be involved because of low value 


Australia & 
New Zealand: 


No. 


Belgium: No. 
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Brazil: Not aware. 


Canada: No. 


Chile: Not aware, but doubt it. 


China: No. 


Italy: No. 


Mexico: No. 


Norway: No. 


Turkey: No. 


United 
Kingdom: 


Unlikely to arise in UK because of SOSREP, who has power to call on 
ETV's. Position may change in 2011 when funding of Government 
ceases. 


9. Brice Protocol - should it be considered 


Australia & 
New Zealand: 


Worthy of consideration but need to be sensitive to IMO. 


Belgium: No. 


Brazil: No. There is special legislation dealing with research and removal of 
wrecks. 


Canada: Canada made a reservation in relation to maritime cultural property, but 
is concerned that the Brice Protocol may conflict with the present 
reservation which has no geographical limitation. 


Chile: Yes. 


China: Yes, should give consideration to it. 


Italy: No. 


Mexico: Yes. 


Norway: Yes. 


Turkey: Supports consistency between International instruments. 


United 
Kingdom: 


It is not obvious why the protection of wrecks should form part of a 
salvage convention. There is a separate free standing Convention on this 
topic which applies equally to salvage and non-salvage alike and 
contains a general duty of care for historic wrecks. (Mike Lacey queried 
whether a "historic wreck" can be salved from "danger" and says it is rare 
that the professional salvor will seek historic wrecks). 
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