COMITE MARITIME INTERNATIONAL

MANDATORY INSURANCE PROVISIONS IN INTERNATIONAL CONVENTIONS

QUESTIONNAIRE TO MEMBER ASSOCIATIONS

Questionnaire & Answer

1.  Licensing

Does an insurer wanting to insure the risks under the Convention mentioned above need a license?

According to Article 53 Paragraph 3 of Regulations on Administration of Anti-Pollution to the Marine Environment by Vessels, 

Commercial insurance companies or mutual insurance bodies undertaking civil liability for vessel-induced oil pollution shall be determined and promulgated by the national maritime authorities after consulting with the insurance supervisory and regulating authorities of the State Council.

The maritime authorities of China have officially promulgated the name list of the insurance companies undertaking the aforesaid risk on March 1, 2010.

1.1 must it be a national license, or do your respective authorities accept licenses issued by foreign bodies?

There is no such license issued in China, however, only the insurer which is issued on the name list promulgated by MSA can insure the risk.

1.2 What are the consequences if an insurer issues a policy without the respective license?
Shipowners can not be approved to get Blue Card if they have a policy issued by an insurer who is not on the name list.

1.3 Is there an obligation of a licensed insurer to conclude insurance contracts?

No regulations are specified on this issue.
2.  Certification 

2.1 Will a certificate issued by a convention state

2.1.1 be recognized in your state without any preconditions? 

According to Article VII 7 of the International Convention on Civil Liability for Oil Pollution Damage 1969, China, as a member of the aforesaid Convention, agrees to accept certificates issued by other convention states. That means a certificate issued by a convention state is regarded as having the same force as certificates issued by Maritime Safety Administration of the People’s Republic of China.

2.1.2 be subject to investigation whether insurance satisfying the convention requirements actually exist?

Insurance policy must be showed.

2.1.3 be rejected if there is evidence that there no valid insurance at all or that the insurance is not satisfying the convention requirements?

Yes, it may be rejected in the situation mentioned above. 
2.2 Dose the authority in your state in charge of issuing the certificate requires a license of your state or is it sufficient that the insurer is licensed in another state? 

According to the name list of the insurers mentioned in 1.1 above, not only Chinese insurers but also some foreign insurance companies and mutual insurance bodies are included. All of these insurers are administratively licensed to insure the risks under the Convention mentioned above. Then, a certificate shall be issued by the authority of China in charge of issuing the certificate, named Maritime Safety Administration of the People’s Republic of China, when an insurance policy is issued by any one of aforesaid insurers. 

2.2.1 require a license of your state or is it sufficient that the insurer is licensed in another state?
Foreign insurer should be on the name list.

2.2.2 investigate the insurance conditions before issuing a certificate?
Yes.

2.2.3 investigate the financial standing of the insurer?
Yes.

2.2.4 investigate the license of the insurer?
Yes.

3.  Statutory Law
3.1 Does your national law contain any national provisions specifically designed to transform the above mentioned provisions in international conventions into your national law?
Constitution of China does not provides how the relation between international conventions and domestic laws. However, many civil and commercial laws, such as General Principles of Civil Law, China Maritime Code, and etc, provides the principle of that the conventions shall prevail. That is said, if any international convention concluded or acceded to by our country contains provisions differing from those in our domestic laws, the provisions of the international convention shall apply. In principle, thus, international conventions can be adopted in China and be applied in domestic judgments directly without being transformed to domestic laws. China has submitted the instrument of accession to International Convention on Civil Liability for Oil Pollution Damage, 1992 (1992CLC) to the International Maritime Organization. This Convention came into effect in China as of January 5th 2000 without any domestic laws to transform it.
However, in practice, conventions only apply to the disputes involving foreign factors, but not apply to pure domestic disputes.
3.2 If your national law does not contain any national provisions specifically designed to transform the above mentioned provisions in international conventions into your national law, does your national law then contain general provisions on mandatory insurance, which also apply to the mentioned provisions in the international conventions?

Chinese laws do have provisions in respect of compulsory liability insurance for vessel-induced oil pollution damage. By those provisions the category of ships being required compulsorily of liability insurance against oil pollution and the regime of civil liability insurance of ship’s oil pollution damage is preliminarily founded. But there are no regulations specially relating to the matters such as jurisdiction of compulsory liability insurance disputes, the legal proceedings, and etc.

Main laws and regulations are as follows:

a. Article 66 of Marine Environment Protection Law of the People‘s Republic of China
The State shall make perfect and put into practice responsibility system of civil liability compensation for vessel-induced oil pollution, and shall establish vessel-induced oil pollution insurance, oil pollution compensation fund system in accordance with the principles of owners of the vessel and the cargoes commonly undertaking liabilities for vessel-induced oil pollution compensations. 
Specific measures for the implementation of vessel-induced oil pollution insurance and oil pollution compensation fund system shall be formulated by the State Council.
b. Article 53 of Regulations on Administration of Anti-Pollution to the Marine Environment by Vessels 
The owner of a ship sailing within the waters of People’s Republic of China, except for a ship carrying less than 1,000 tons of non-oil materials in bulk, shall be required to maintain insurance or other financial security according to the regulations promulgated by communication authority of the State Council. 

The owner of the said ship shall apply civil liability insurance of vessel-induced oil pollution damage or maintain financial security in the sums no less than that fixed by applying the limits of liability for oil pollution claims prescribed in China Maritime Code and the relevant convention concluded or acceded to by the People's Republic of China.

Commercial insurance companies or mutual insurance bodies undertaking civil liability for vessel-induced oil pollution shall be determined and promulgated by the national maritime authorities after consulting with the insurance supervisory and regulating authorities of the State Council.

Article 54 of Regulations on Administration of Anti-Pollution to the Marine Environment by Vessels 
The owner of a ship with Chinese nationality covered by civil liability insurance of vessel-induced oil pollution damage or maintained financial security according to Article 53 of this Regulation shall apply for a certificate attesting civil liability insurance of vessel-induced oil pollution damage or financial security, maintaining ship’s certificate of nationality, civil liability insurance contract of vessel-induced oil pollution damage or the evidence of financial security.

3.3 What does you private international law provide for as the applicable law,

3.3.1 if the claimants are national persons or companies, but if the insurer is a foreign company?

3.3.2 if the claimants are foreign persons and companies, but if the insurer is a national company?

3.3.3 if the claimants and the insurer are foreign companies?

With respect to application of law, General Principle of Civil Law provides as follows:

The parties to a contract involving foreign interests may choose the law applicable to settlement of their contractual disputes. If the parties to a contract involving foreign interests have not made a choice, the law of the country to which the contract is most closely connected shall be applied.

The law of the place of tort is committed shall apply in handling compensation claims for any damage caused by the act. If both parties are citizens of the same country or have established domicile in another country, the law of their own country or the country of domicile may be applied. 
According to the judicial interpretation issued by the Supreme People’s Court, the place of tort contains the place where the tort is acted and the place of where the result caused by tort is incurred and the court may choose to apply the law of either place where the two places are in different legal area.

Claims brought up by the victim for oil pollution damage comes to an action of tort in nature. We understand that the conventions and laws allow direct claim against the insurer or other person providing financial security is for purpose of helping the victim get fully compensated and of protecting his legal profit. There is no contractual relation between the victim and the insurer and the applicable law shall be determined as that of a claim basing on tort.

4.  Jurisdiction/Proceedings

4.1 Does your national law contain provisions on jurisdiction of courts for direct claims against the insurers?

Yes. It is provided in Paragraph 1, Article 97 of Special Maritime Procedure Law that,

An party suffered oil pollution damages caused by a ship may claim either against the owner of the ship causing oil pollution damage or directly against the insurer who covers the liabilities of the owner of the ship or the person who provides financial security for the owners.

4.1.1 Does your national law allow foreign claimants to directly sue national insurers in your national courts?
Yes. Article 2 of Special Maritime Procedure Law provides that,

Civil Procedure Law of the People’s Republic of China and this Law shall be applicable to maritime actions brought in the People’s Republic of China. 

And Paragraph 1, Article 97 provides that,

An party suffered oil pollution damages caused by a ship may claim either against the owner of the ship causing oil pollution damage or directly against the insurer who covers the liabilities of the owner of the ship or the person who provides financial security for the owners. 

Paragraph 1, Article 5 of Civil Procedure Law of PRC provides that,

Foreign citizens, stateless persons, foreign enterprises, or organizations, which initiate or respond to lawsuits in people’s courts, shall have the same litigation rights and obligations as the citizens, legal persons, or other organizations of the People’s Republic of China.
On these grounds, foreign claimants suffering from vessel-induced oil pollution damage are allowed to directly sue national insurers in Chinese courts。.
4.1.2 Does your national law allow foreign and national claimants to directly sue foreign insurers in your national courts?
Yes. Article 7 of Special Maritime Procedure Law provides that,

The following maritime actions shall be under the exclusive jurisdiction of maritime courts specified in this Article respectively: (1) …; (2) an action brought against pollution damage to sea areas caused by discharge, spill or dumping of oil or other hazardous substances from ships, by production or operation at sea or by ship demolition or repair shall be under the jurisdiction of the maritime courts of the place where the pollution occurred, the place that is suffering from the harmful consequences or the place where pollution prevention measures were taken. 

Accordingly, as long as the place where the pollution occurred, the place that is suffering from the harmful consequences, or the place where pollution prevention measures were taken is located in China, our country shall have the jurisdiction, no matter whether the interested party’s domicile is located within jurisdiction of the court or not. Therefore, the exertion of jurisdiction on this kind of case does not depend on the domicile of the liable party or the insurer.

4.2 Does your national law allow that the direct claims against an insurer are subject to an arbitration clause?

No regulations are specified on this issue. It is still disputed in practice. 
4.3 Does a judgment against the liable party bind the courts of your country in a direct action against an insurer as regards merits and quantum?

a. In respect of pure domestic lawsuit, Ne bis in idem is established in every country as a principle of civil lawsuit, that is, no legal action can be instituted twice for the same cause of action once the suit is heard and enforceable decision is made by the Court. This principle is provided indirectly in Section 5, Article 111 of Civil Procedure Law, which reads that, 

Where one side of the parties file lawsuits against the same cases in which their judgments or orders have become legally effective, the people’s courts shall notify the plaintiffs to go to the re-trial proceedings, except those cases in which the orders rendered by the people’s courts is to allow the lawsuits to be withdrawn.

Accordingly, judgment on an oil pollution accident will come into force between the victim and the party liable once the judgment has become legally enforceable, upon which the parties have to enforce the judgment and the other courts shall respect the judgment. Therefore, there is no need for a court to hear the issue of the legal relationship between the victim and the party liable where a direct action against the insurer is filed.

b. Whether a judgment made by a foreign court binds the courts of our country in a direct action against an insurer depends on whether the judgment is recognized by the courts of our country. If recognized, the judgment binds the courts.

Article 265 of Civil Procedure Law provides that, 

If a legally enforceable judgment or ruling made by a foreign court needs the recognition and enforcement of a people’s court of the People’s Republic of China, the party may directly apply to the intermediate people’s court of the People’s Republic of China that has the jurisdiction over the case for the recognition and enforcement, or the foreign court may, according to the provisions of the international treaties concluded or acceded to by the People’s Republic of China or the principle of reciprocity, request a people’s court for recognition and enforcement.

And Article 266 of Civil Procedure Law provides that, 

After a people’s court of the People’s Republic of China reviews an application or pleading for the recognition and enforcement of a legally effective judgment or ruling rendered by a foreign court according to the international treaties concluded or acceded to by the People’s Republic of China or based on the principle of reciprocity, if the court considers that such a judgment or ruling does not contradict the basic principles of the laws of the People’s Republic of China nor violates the national, social, and public interest of China, the court may render a ruling to recognize its force. Where the enforcement is necessary, the court may issue an order to enforce a foreign judgment according to the relevant provisions of this Law. If a legally effective judgment or ruling rendered by a foreign court contradicts the basic principles of the law of the People’s Republic of China or the national, social, and public interest of China, the people’s court shall reject the application of recognition and enforcement.
4.3.1~4.3.4 Does this also apply to judgements in default? Can the insurer invoke that the court having decided on the claim against the party liable has not had jurisdiction? Can the insurer invoke that the party liable has not been properly served with proceedings and no opportunity to defend itself? Can the party liable invoke that the party liable has not defended itself properly?
Yes. The above answer also applies to judgment in default. 

In respect of domestic default judgments, the default liable party is deemed to have waived its right to challenge the jurisdiction of the court. However, the default liable party can invoke the latter two excuses to apply for retrial of the case against the liable party. 

In respect of default judgments by foreign courts, it depends on whether the foreign default judgment can be recognized by Chinese court or not. The above three excuses can be used to object the claimant's application for recognition of foreign judgments.

4.5 Can the claimant under your national law sue the person liable and the insurer in the same proceedings?

Yes. Paragraph Article 97 2 of Special Maritime Procedure Law provides that, 

Where the insurer for oil pollution damage or the person who provides financial security therefore is sued, such insurer or persons are entitled to demand the owner of the ship causing oil pollution damage to join the proceedings. 

And it is prescribed in Article 69 of Legal Interpretation on Issues of Special Maritime Procedure Law of the People’s Republic of China promulgated by the Supreme People’s Court that, 

The maritime court may notify the shipowner to attend the proceeding as an intervenor with no independent right to claims upon the request of the insurer or the persons providing financial security.

4.5.1 Are there any requirements as to the domicile of the party liable or the insurer?

No, there are not. Article 7 of Special Maritime Procedure Law provides that, 

The following maritime actions shall be under the exclusive jurisdiction of maritime courts specified in this Article: … (2) an action brought against pollution damage to sea areas caused by discharge, spill or dumping of oil or other hazardous substances from ships, by production or operation at sea or by ship demolition or repair shall be under the jurisdiction of the maritime courts of the place where the pollution occurred, the place that is suffering from the harmful consequences or the place where pollution prevention measures were taken.

4.5.2 Does you national law contain provisions on what has to happen if the insurer requires that the party liable is joined as a further defendant?

Article 69 of Legal Interpretation on Issues of Special Maritime Procedure Law of the People’s Republic of China promulgated by the Supreme People’s Court provides that,

The maritime court may notify the shipowner to attend the proceeding as an intervenor with no independent right to claims upon the request of the insurer or the persons providing financial security. 

Accordingly, if the insurer requires that the party liable is joined as a further defendant, the court will adopt and notify the shipowner to attend the proceedings.
5.  Particulars of direct action

5.1 Does your national law contain provisions according to which a direct claimant has to fulfill requirements for commencing a direct action against an insurer?
No, there are not. The victim may action directly. Paragraph 1, Article 97 of Special Maritime Procedure Law provides that, 

An party suffered oil pollution damages caused by a ship may claim either against the owner of the ship causing oil pollution damage or directly against the insurer who covers the liabilities of the owner of the ship or the person who provides financial security for the owners.

5.2 Does your national law contain provisions on burden and measure of proof which distinguish between a claim against the party liable under the respective convention and a direct claim against the insurer of such party?

No special regulations are prescribed in the domestic laws of China on this issue.

5.3 What defenses does your national law allow an insurer against a direct claim?

No regulations are specified in laws. 

5.4 Can the insurer take over the defense of the party liable, and has the insurer a statutory power of attorney to act for the party liable?

No regulations are specified in laws. 

5.5 Are there any time limits in your national law for a direct action against an insurer?

No regulations are specified in laws. In practice, the time limits for a direct action against an insurer are consistent with those for an action against the party liable by the victim.

5.6 Under your national law, are the party liable and the insurer jointly liable?

No regulations are specified under our national law. 

5.7 Does your national law allow that the claimant assigns his direct claims to a third party?

No regulations are specified. 
5.8 What qualifies under your national law as a willful misconduct?
No regulations are specified.

5.9 Does the insurer acquire rights against his own insured (the party liable) if he has to indemnify the direct claimant under circumstances, under which he would have avoided cover if he had been sued by the party liable and not be the direct claimant?

No regulations are specified. However, in practice in China, insurer shall be entitled to be reimbursed by the insured.  

5.10 How is limitation of liability effected under your national law in cases of direct actions?

Article 52 of Regulations on Administration of Anti-Pollution to the Marine Environment by Vessels provides that, 

The limitation of liability for claims for vessel-induced pollution shall calculated in accordance with the regulation of limitation of liability for maritime claims prescribed in China Maritime Code. But where the pollution is caused by the persistent oil carried by ships in bulk, the limitation of liability shall be calculated in accordance with the relevant regulations prescribed in the international conventions concluded or acceded to by China. 

No special regulations are specified with respect to the limitation of liability under direct action.

5.11 Does your national law contain provisions on the consequences, if the insurance contract contains provisions which are not in line with the Conventions mentioned above?

No.

6.  State Liability

Does your national law provide for a liability of the state respectively the authority having issued a certificate under the Convention?

No regulations are specified on this issue.
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