15

THE NEED OF A CONVENTION ON FOREIGN JUDICIAL SALES OF SHIPS AND THEIR RECOGNITION
Giorgio Berlingieri*
I applaud the initiative to publish a book in homage to the dear friend Aurelio Fernández Concheso to mark his devotion to the study of maritime law and I am very pleased to have been given the possibility to contribute with an article.

I review a topic he studied as a member of the International Working Group of Comité Maritime International.

The idea to look at the issue of recognition of foreign judicial sales of ships started at the CMI Conference of Athens in 2008 following a proposal by the Executive Council of the CMI in 2007.

It was acknowledged by the Executive Council that several problems had arisen in some jurisdictions in respect of the recognition of judicial sales of ships by foreign Courts which were not accepting a valid title given by a Court of another country. The consequence for the successful bidder was that often he was unable to obtain a certificate of deletion from the previous ships’ registry in order to be able to register the ship in a new registry of his choice.

The CMI set up an International Working Group to study this issue, chaired by Henry Li of the Chinese MLA, and with Jonathan Lux (UK) and Andrew Robinson (South Africa) acting as Rapporteurs. Aurelio was a member of the International Working Group together with Lawrence Teh (Singapore), Frank Smeele (Netherlands), William Sharpe (Canada), Frank Nolan (USA), Benoit Goemans (Belgium) and Klaus Ramming (Germany). 

The International Working Group met often, also in the occasion of the events of the CMI in Rotterdam 2009, Buenos Aires 2010, Oslo 2011, Beijing 2012 and Dublin 2013.

Much work was done at the 2010 CMI Colloquium of Buenos Aires, with meetings and presentations at dedicated Sessions. In particular a paper was presented by Aurelio, who made a remarkable review of the concept of judicial sale and considered whether there was a definition of such term in the various legal systems and in the International Conventions.

In the very interesting article he wrote and in his address at the CMI Colloquium Aurelio expressed the view that there was a lack of an express definition in the different legislations and strongly promoted the materialization of an instrument to set a frame of rules regarding recognition of foreign judicial sales of ships.

The idea of a specific instrument on recognition of foreign judicial sales of ship was not shared by the entirety of the National Associations members of Comité Maritime International.

In fact a certain number of them were of the view that an international instrument on judicial sales was not required since the issue was already covered by articles 11 and 12 of the 1993 Convention on Maritime Liens and Mortgages. 

However, out of the 18 States
 parties to that Convention, only a few are traditionally maritime countries or have a relevant ship’s tonnage. A possible reason of such little success might be that, with the aim of facilitating ships’ financing, the number of maritime liens that have priority over the mortgages and hypothèques has been significantly reduced. This is the case for some of the claims enumerated in art. 2(1) and for all those enumerated in art. 2(5) of the 1926 Maritime Liens and Mortgages Convention.
With regard to the 1926 Maritime Liens and Mortgages Convention, although there are 28 countries parties to it
 no common law country is amongst them, as is the case for the 1993 Maritime Liens and Mortgages Convention.

The CMI therefore considered that a specific convention on judicial sale was needed, both because it would attract common law countries and because its scope could be wider that that covered by the 1993 Maritime Liens and Mortgages Convention.
It was therefore decided to continue with the study and quite an extensive work was done by the International Working Group also at the CMI Conference in Beijing when the draft instrument, consisting of 10 articles, was refined and amended.

At Hamburg in June 2014 the International Working Group met constantly, attending at the last corrections.

There was a significant debate and discussion on many items, including the definitions in article 1, in which only the mortgage was included amongst the terms defined. However the word “hypothèque” was finally added whenever the word “mortgage” was mentioned.
The Draft Convention produced by the International Working Group of the CMI was then proposed for adoption to the Assembly of the CMI which convened the 17 June 2015.

The proposal, made by China and seconded by Australia/New Zealand was accepted by 24 National Maritime Law Associations
 with two National Maritime Law Associations abstaining
.

The need of a convention dedicated exclusively to judicial sale lies mainly on the fact that the title obtained by the buyer of the ship sold in execution of a judicial sale must be recognized in jurisdictions different from that of the registration of the ship or of that where the judicial sale takes place.

It is then of enormous practical importance that the buyer is able to obtain a certificate of deletion from the previous registry which allows him to proceed with the registration of the ship in a new registry of his choice. 
Such points are covered by the 1993 Maritime Liens and Mortgages Convention under art. 11. However the issue regarding judicial sales of ships is a rather comprehensive one, which means that in addition to the points already considered in the 1993 Maritime Liens and Mortgages Convention, a number of other points are necessary to be dealt with by an international convention. The CMI therefore deemed it desirable to have a particular international convention to set forth only principles or rules in the matter of judicial sales, without mixing other matters such as liens and mortgages.

The International Working Group of the CMI and all those participating to the works of the International Sub Committee and attending to the drafting made an excellent job, devoting particular attention to avoid any conflicts with the provisions on judicial sales contained in the 1993 Maritime Liens and Mortgages Convention. 
This may be appreciated if a comparison is made between the 1993 Maritime Liens and Mortgages Convention and the new CMI Draft Convention.

with regard to the scope of application, while the 1993 Maritime Liens and Mortgages Convention adopts the connecting factor based on the nationality of the ships and on the jurisdiction of a State Party, the CMI Draft Convention does not indicate any connecting factor and does not indicate its scope of application. However it would appear that the intended scope of application is worldwide, and is not limited to States Parties. That is confirmed by art. 9-Reservation, that so provides:

States parties may by reservation restrict the application of this Convention to recognition of Judicial Sales conducted in States Parties.

As to notice requirements, the provision in art. 3(2) of the CMI Draft Convention, regarding Bareboat Charter registration and deadline with the notice to the registrar of the State in which the ship is temporarily registered, corresponds to the following provision in art. 16(e) of the 1993 Maritime Liens and Mortgages Convention, in which temporary change of flag is regulated:

(e)
The notice referred to in article 11 shall be given also to the competent authority on charge of the vessel’s record in the State whose flag the vessel is permitted to fly temporarily.

Save some particulars that are not significant, there do not appear to be differences between the two provisions and consequently a conflict between them does not exist.

In relation to the effect of the judicial sale, while in the 1993 Maritime Liens and Mortgages Convention the transfer of title to the ship to the buyer is implied in the subsequent statement in para. 5 that the ship is registered in the name of the purchaser, in the CMI Draft Convention there is an express provision to that effect. The provisions on the extinction of the encumbrances are similar, but those in the 1993 Maritime Liens and Mortgages Convention are wider in scope, since reference is made to “registered mortgages, hypothèques and charges” and to “liens and other encumbrances of whatsoever nature”, whilst in the CMI Draft Convention reference is made to “any mortgage/hypothèque or charge”.

The subsequent statement in the CMI Draft Convention that the sale does not entail the extinction of the claims against the seller in respect of the outstanding amount of such claims has no corresponding provision in the 1993 Maritime Liens and Mortgages Convention, and on the other side this is also the situation in respect of the provisions of the 1993 Maritime Liens and Mortgages Convention in respect of the distribution amongst the creditors of the proceeds of sale.

On the issuance of a certificate of judicial sale, while art. 12(5) of the 1993 Maritime Liens and Mortgages Convention is very concise, art. 5 of the CMI Draft Convention, para. 1 of which substantially corresponds to the Convention rule, contains in para. 2 a detailed list of the information that must be included in the certificate. Therefore also in this connection there does not appear to be a conflict between the Convention and the CMI Draft Convention.
In respect of the deletion of the ship from the register and new registration, the text of art. 6(1) of the CMI Draft Convention corresponds to that of the second sentence of art. 12(5) of the 1993 Maritime Liens and Mortgages Convention. That of art. 6(2) corresponds to that of art. 16 of the 1993 Maritime Liens and Mortgages Convention in which reference is made to the preceding art. 11. The text of art. 6(3) and (4) of the CMI Draft Convention has no equivalent provision in the 1993 Maritime Liens and Mortgages Convention, but does not alter its meaning.

Finally and with reference to the recognition of judicial sale, art. 7(1) of the CMI Draft Convention sets out the same rules set out in art. 12(5) of the 1993 Maritime Liens and Mortgages Convention.

For a better comparison of the provisions in the two Conventions considered above, the relating articles of the CMI Draft Convention and of the 1993 Maritime Liens and Mortgages Convention are listed herebelow:

Scope of application

	CMI Draft Convention
	1993 MLM Convention

	Art. 2:

This Convention shall apply to the conditions in which a Judicial Sale taking place in one state shall be sufficient for recognition in another state.
	Art.13:

1.
Unless otherwise provided in this Convention, its provisions shall apply to all seagoing vessels registered in a State Party or in a State which is not a State Party, provided that the latter's vessels are subject to the jurisdiction of the State Party. 
2.
Nothing in this Convention shall create any rights in, or enable any rights to be enforced against, any vessel owned or operated by a State and used only on Government non-commercial service 


Notice requirements

	CMI Draft Convention
	1993 MLM Convention

	Art. 3:

Notice of Judicial Sale

1.
Prior to a Judicial Sale, the following notices, where applicable, shall be given, in accordance with the law of the State of Judicial Sale, either by the Competent Authority in the State of Judicial Sale or by one or more parties to the proceedings resulting in such Judicial Sale, as the case may be, to:

(a)
The Registrar of the Ship’s register in the State of Registration;
(b)
All holders of any registered Mortgage/Hypothèque or Registered Charge provided that these are recorded in a ship registry in a State of Registration which is open to public inspection, and that extracts from the register and copies of such instruments are obtainable from the registrar;
(c)
All holders of any Maritime Lien, provided that the Competent Authority conducting the Judicial Sale has received notice of their respective claims; and
(d)
 The Owner of the Ship.
2.
If the Ship subject to Judicial Sale is flying the flag of a State of Bareboat Charter Registration, the notice required by paragraph 1 of this Article shall also be given to the Registrar of the Ship’s register in such State.
3.
The notice required by paragraphs 1 and 2 of this Article shall be given at least 30 Days prior to the Judicial Sale and shall contain, as a minimum, the following information: 
(a)
The name of the Ship, the IMO number (if assigned) and the name of the Owner and the bareboat charterer (if any), as appearing in the registry records (if any) in the State of Registration (if any) and the State of Bareboat Charter Registration (if any);
(b)
The time and place of the Judicial Sale; or if the time and place of the Judicial Sale cannot be determined with certainty, the approximate time and anticipated place of the Judicial Sale which shall be followed by additional notice of the actual time and place of the Judicial Sale when known but, in any event, not less than 7 Days prior to the Judicial Sale; and
(c)
Such particulars concerning the Judicial Sale or the proceedings leading to the Judicial Sale as the Competent Authority conducting the proceedings shall determine are sufficient to protect the interests of Persons entitled to notice.
4.
The notice specified in paragraph 3 of this Article shall be in writing, and given in such a way not to frustrate or significantly delay the proceedings concerning the Judicial Sale:
(a)
either by sending it by registered mail or by courier or by any electronic or other appropriate means to the Persons as specified in paragraphs 1 and 2; and
(b)
by press announcement published in the State of Judicial Sale and in other publications published or circulated elsewhere if required by the law of the State of Judicial Sale.
5.
Nothing in this Article shall prevent a State Party from complying with any other international convention or instrument to which it is a party and to which it consented to be bound before the date of entry into force of the present Convention.
6.
In determining the identity or address of any Person to whom notice is required to be given other parties and the Competent Authority may rely exclusively on information set forth in the register in the State of Registration and if applicable in the State of Bareboat Registration or as may be available pursuant to Article 3(1)(c).
7.
Notice may be given under this Article by any method agreed to by a Person to whom notice is required to be given.
	Art. 11:

Notice of forced sale

1.
Prior to the forced sale of a vessel in a State Party, the competent authority in such State Party shall ensure that notice in accordance with this article is provided to: 
(a)
The authority in charge of the register in the State of registration; 
(b)
All holders of registered mortgages, "hypothèques" or charges which have not been issued to bearer;
(c)
All holders of registered mortgages, "hypothèques" or charges issued to bearer and all holders of the maritime liens set out in article 4, provided that the competent authority conducting the forced sale receives notice of their respective claims; and 
(d)
The registered owner of the vessel. 
2.
Such notice shall be provided at least 30 days prior to the forced sale and shall contain either: 
(a)
The time and place of the forced sale and such particulars concerning the forced sale or the proceedings leading to the forced sale as the authority in a State Party conducting the proceedings shall determine is sufficient to protect the interests of persons entitled to notice; or, 
(b)
If the time and place of the forced sale cannot be determined with certainty, the approximate time and anticipated place of the forced sale and such particulars concerning the forced sale as the authority in a State Party conducting the proceedings shall determine is sufficient to protect the interests of persons entitled to notice. 

If notice is provided in accordance with subparagraph (b), additional notice of the actual time and place of the forced sale shall be provided when known but, in any event, not less than seven days prior to the forced sale. 
3.
The notice specified in paragraph 2 of this article shall be in writing and either given by registered mail, or given by any electronic or other appropriate means which provide confirmation of receipt, to the persons interested as specified in paragraph l, if known. In addition, the notice shall be given by press announcement in the State where the forced sale is conducted and, if deemed appropriate by the authority conducting the forced sale, in other publications. 


Effect of the judicial sale 

	CMI Draft Convention 
	1993 MLM Convention

	Art. 4:

Effect of Judicial Sale
1.
Subject to:
(a)
the Ship being physically within the jurisdiction of the State of Judicial Sale, at the time of the Judicial Sale; and
(b)
the Judicial Sale having been conducted in accordance with the law of the State of Judicial Sale and the provisions of this Convention,
any title to and all rights and interests in the Ship existing prior to its Judicial Sale shall be extinguished and any Mortgage/Hypothèque or Charge, except as assumed by the Purchaser, shall cease to attach to the Ship and Clean Title to the Ship shall be acquired by the Purchaser.
2.
Notwithstanding the provisions of the preceding paragraph, no Judicial Sale or deletion pursuant to paragraph 1 of Article 6 shall extinguish any rights including, without limitation, any claim for Unsatisfied Personal Obligation, except to the extent satisfied by the proceeds of the Judicial Sale.
	Art. 12:

Effects of forced sale

1.
In the event of the forced sale of the vessel in a State Party, all registered mortgages, "hypothèques" or charges, except those assumed by the purchaser with the consent of the holders, and all liens and other encumbrances of whatsoever nature, shall cease to attach to the vessel, provided that: 
(a)
At the time of the sale, the vessel is in the area of the jurisdiction of such State; and 
(b)
The sale has been effected in accordance with the law of the said State and the provisions of article 11 and this article. 
2.
The costs and expenses arising out of the arrest or seizure and subsequent sale of the vessel shall be paid first out of the proceeds of sale. Such costs and expenses include, inter alia , the costs for the upkeep of the vessel and the crew as well as wages, other sums and costs referred to in article 4, paragraph 1(a), incurred from the time of arrest or seizure. The balance of the proceeds shall be distributed in accordance with the provisions of this Convention, to the extent necessary to satisfy the respective claims. Upon satisfaction of all claimants, the residue of the proceeds, if any, shall be paid to the owner and it shall be freely transferable. 
3.
A State Party may provide in its law that, in the event of the forced sale of a stranded or sunken vessel following its removal by a public authority in the interest of safe navigation or the protection of the marine environment, the costs of such removal shall be paid out of the proceeds of the sale, before all other claims secured by a maritime lien on the vessel. 


Issuance of a certificate of judicial sale

	CMI Draft Convention
	1993 MLM Convention

	Art. 5:

1.
When a Ship is sold by way of Judicial Sale and the conditions required by the law of the State of Judicial Sale and by this Convention have been met, the Competent Authority shall, at the request of the Purchaser, issue a Certificate to the Purchaser recording that
(a)
the Ship has been sold to the Purchaser in accordance with the law of the said State and the provisions of this Convention free of any Mortgage/Hypothèque or Charge, except as assumed by the Purchaser; and
(b)
any title to and all rights and interests existing in the Ship prior to its Judicial Sale are extinguished.
2.
The Certificate shall be issued substantially in the form of the annexed model and shall contain the following minimum particulars:
i.
The State of Judicial Sale;
ii.
The name, address and, unless not available, the contact details of the Competent Authority issuing the Certificate;
iii.
The place and date when Clean Title was acquired by the Purchaser; 
iv.
The name, IMO number, or distinctive number or letters, and port of registry of the Ship;
v.
The name, address or residence or principal place of business and contact details, if available, of the Owner(s);
vi.
The name, address or residence or principal place of business and contact details of the Purchaser;
vii.
Any Mortgage/Hypothèque or Charge assumed by the Purchaser;
viii.
The place and date of issuance of the Certificate; and
ix.
The signature, stamp or other confirmation of authenticity of the Certificate
	Art. 12(5):

5.
When a vessel registered in a State Party has been the object of a forced sale in any State Party, the competent authority shall, at the request of the purchaser, issue a certificate to the effect that the vessel is sold free of all registered mortgages, "hypothèques" or charges, except those assumed by the purchaser, and of all liens and other encumbrances, provided that the requirements set out in paragraph l (a) and (b) have been complied with. 
(…)


Deletion of the ship from the register and new registration

	CMI Draft Convention
	1993 MLM Convention

	Art. 6:

Deregistration and Registration of the Ship

1.
Upon production by a Purchaser or Subsequent Purchaser of a Certificate issued in accordance with Article 5, the Registrar of the Ship’s registry where the Ship was registered prior to its Judicial Sale shall delete any registered Mortgage/Hypothèque or Registered Charge, except as assumed by the Purchaser, and either register the Ship in the name of the Purchaser or Subsequent Purchaser, or delete the Ship from the register and issue a certificate of deregistration for the purpose of new registration, as the Purchaser may direct.
2.
If the Ship was flying the flag of a State of Bareboat Charter Registration at the time of the Judicial Sale, upon production by a Purchaser or Subsequent Purchaser of a Certificate issued in accordance with Article 5, the Registrar of the Ship’s registry in such State shall delete the Ship from the register and issue a certificate to the effect that the permission for the Ship to register in and fly temporarily the flag of the State has been withdrawn.
3.
If the Certificate referred to in Article 5 is not issued in an official language of the State in which the abovementioned register is located, the Registrar may request the Purchaser or Subsequent Purchaser to submit a duly certified translation of the Certificate into such language.
4.
The Registrar may also request the Purchaser or Subsequent Purchaser to submit a duly certified copy of the said Certificate for its records.
	Art. 12(5), second sentence:

Upon production of such certificate, the registrar shall be bound to delete all registered mortgages, "hypothèques" or charges except those assumed by the purchaser, and to register the vessel in the name of the purchaser or to issue a certificate of deregistration for the purpose of new registration, as the case may be


Recognition of judicial sale

	CMI Draft Convention
	1993 MLM Convention

	Art. 7:

1.
Subject to the provisions of Article 8, the Court of a State Party shall, on the application of a Purchaser or Subsequent Purchaser, recognize a Judicial Sale conducted in any other state for which a Certificate has been issued in accordance with Article 5, as having the effect:

(a)
that Clean Title has been acquired by the Purchaser and any title to and all the rights and interests in the Ship existing prior to its Judicial Sale have been extinguished; and

(b)
that the Ship has been sold free of any Mortgage/Hypothèque or Charge, except as assumed by the Purchaser.

2.
Where a Ship which was sold by way of a Judicial Sale is sought to be arrested or is arrested by order of a Court in a State Party for a claim that had arisen prior to the Judicial Sale, the Court shall dismiss, set aside or reject the application for arrest or release the Ship from arrest upon production by the Purchaser or Subsequent Purchaser of a Certificate issued in accordance with Article 5, unless the arresting party is an Interested Person and furnishes proof evidencing existence of any of the circumstances provided for in Article 8.

3.
Where a Ship is sold by way of Judicial Sale in a state, any legal proceeding challenging the Judicial Sale shall be brought only before a competent Court of the State of Judicial Sale and no Court other than a competent Court of the State of Judicial Sale shall have jurisdiction to entertain any action challenging the Judicial Sale.

4.
No Person other than an Interested Person shall be entitled to take any action challenging a Judicial Sale before a competent Court of the State of Judicial Sale, and no such competent Court shall exercise its jurisdiction over any claim challenging a Judicial Sale unless it is made by an Interested Person. No remedies shall be exercised either against the Ship the subject of the Judicial Sale or against any bona fide Purchaser or Subsequent Purchaser of that Ship.
5.
In the absence of proof that a circumstance referred to in Article 8 exists, a Certificate issued in accordance with Article 5 shall constitute conclusive evidence that the Judicial Sale has taken place and has the effect provided for in Article 4, but shall not be conclusive evidence in any proceeding to establish the rights of any Person in any other respect.
	Art. 12(5):

5.
When a vessel registered in a State Party has been the object of a forced sale in any State Party, the competent authority shall, at the request of the purchaser, issue a certificate to the effect that the vessel is sold free of all registered mortgages, "hypothèques" or charges, except those assumed by the purchaser, and of all liens and other encumbrances, provided that the requirements set out in paragraph l (a) and (b) have been complied with. Upon production of such certificate, the registrar shall be bound to delete all registered mortgages, "hypothèques" or charges except those assumed by the purchaser, and to register the vessel in the name of the purchaser or to issue a certificate of deregistration for the purpose of new registration, as the case may be.


There are additional rules of the CMI Draft Convention on matters not covered by the 1993 Maritime Liens and Mortgages Convention.
In fact art. 7(2) sets out a general principle, and an exception to its application. The general principle, pursuant to which a ship sold in a judicial sale in a State Party cannot be arrested in any State Party as security for a claim arisen prior to the judicial sale, is in line with the provision in art. 12(5) of the 1993 Maritime Liens and Mortgages Convention. The exception, based on the existence of circumstances in which recognition of the judicial sale by the courts of other States Parties may be suspended or refused, relates to situations not covered by the 1993 Maritime Liens and Mortgages Convention. Therefore a conflict is not conceivable.

Art. 7(3) sets out rules on the (exclusive) jurisdiction of the courts of the State in which the judicial sale has been effected in respect of proceedings challenging the judicial sale.

Also in this case no conflict may arise.

Art. 7(4) identifies the persons entitled to take action challenging a judicial sale, such persons (named Interested Persons) being, according to the relevant definition in art. 1(7), “the owner of the ship immediately prior to its judicial sale or the holder of a registered mortgage/hypothèque or registered charge attached to the ship immediately prior to its judicial sale”. Also in this case no conflict may arise.

Art. 7(5) restricts the right to challenge a judicial sale to the circumstance referred to in art. 8.

There being no conflict with the 1993 Maritime Liens and Mortgages Convention, the international adoption of the CMI Draft Convention deserves to be seriously considered for two reasons: first, because it covers a wider area; secondly because, being limited to judicial sale, that is an area of maritime law in respect of which uniformity is highly desirable. A convention dedicated to judicial sales may therefore raise serious interest in countries that instead have difficulties in implementing the rules of the 1993 Maritime Liens and Mortgages Convention on maritime liens and mortgages. At the same time such new convention would not be an obstacle to a wider ratification of, or accession to, the 1993 Maritime Liens and Mortgages Convention. 

Therefore there is really the need for a new self-contained convention dealing expressly with the recognition of foreign judicial sale which should be much less controversial than the 1993 Maritime Liens and Mortgages Convention and therefore much more widely acceptable.

The resolution taken by the Assembly of the CMI at Hamburg immediately after the adoption of the Draft Convention provided for the CMI to submit it to such appropriate Inter-Governmental or International Organizations for their consideration and adoption and also to consider asking a State to convene a diplomatic conference and adopt its text.

After the Hamburg Conference the CMI acted in two directions to promote the Draft Convention: taking contacts with IMO to present the Draft Convention to the Legal Committee and have it placed on the Agenda of the IMO Legal Committee, and co-sponsoring the initiative with IMO Members through the CMI NMLAs.

In order to have the Draft Convention placed on the IMO Agenda, the CMI was requested by IMO to identify occasions in which a judicial sale taking place in a certain jurisdiction had not been recognized in another jurisdiction. This in order to establish the so called “compelling need” which was required by IMO for the Convention to be considered and put in its Agenda.

An inquiry was made by the CMI with all National Associations to collect precedents dealing with difficulties in having an order for a judicial sale of a ship recognized in another Country.

A proposal was then prepared by the CMI and forwarded to the IMO Legal Committee.

The proposal, submitted by the CMI together with China and the Republic of Korea, explains why a Convention on judicial sales is needed, and outlines that the recognition of foreign judicial sales of ships is fundamental to international maritime law.

The proposal has been circulated by the President of the CMI to the National Associations and is among the documents of the 2016 CMI New York Conference.

The IMO Legal Committee should now consider the proposal contained in the Submission and the hope is that the CMI Draft Convention will be accepted soon as a new international instrument.
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