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1. Introduction

As the oldest international organization in the world that is exclusively concerned with the unification of maritime law and related commercial practices, Comité Maritime International (the “CMI”) approved the text of a draft international convention in respect of recognition of foreign judicial sales of ships at its assembly on 17 June 2014 in Hamburg and the instrument is known as the “Beijing Draft”, primarily because the text of the draft convention was first formulated during the 40th CMI International Conference in Beijing in 2012. The proposal for approval of the final text of the draft convention at the CMI Assembly in Hamburg was made by China Maritime Law Association and supported by 24 acceptances
 with 2 abstentions
 and no vote against. After the Hamburg conference, CMI continued its work and efforts to promote the draft convention to become a binding treaty. As the Chairman of the CMI International Working Group (the “IWG”) in charge of the preparation and production of the draft convention, I am pleased to have been invited to speak at this conference and to make a brief introduction of the recent development of the Beijing Draft.

2. CMI’s Decision to Approach IMO for Promotion of the Beijing Draft
As CMI is not an inter-governmental organization and is not in a position nor does it have the capacity to adopt an international convention on its own. In other words, before any draft convention or instrument produced by CMI can become an international convention or a binding treaty, the CMI’s draft will have to be promoted by an appropriate inter-governmental or international organization, such as IMO, UNCTAD or UNCITRAL,  or alternatively by a country which would convene a diplomatic conference to adopt the convention, like the Belgium Government did during the first 82 years (1897-1979) of the CMI’s existence, during that period CMI enjoyed a “special relationship” with the Belgium Government, that resulted in the famous series of 13 “Brussels Diplomatic Conferences on Maritime Law”. These inter-governmental conferences considered and ultimately adopted the conventions and protocols drafted by CMI over the decades prior to the creation of the IMO's Legal Committee, and were held between February, 1905 (Collision and Salvage) and December, 1979 (Hague/Visby Rules and SDRs). Since the establishment of the United Nations and its organs and specialized agencies, they started to play major roles in international maritime affairs, including preparation and adoption of international conventions on maritime law. 
CMI started co-operation as early as in 1967 with the UN agency specialized in maritime affaires, i.e. the Intergovernmental Maritime Consultative Organization, also known as “IMCO”, which was the IMO then named. After the occurrence of the “TORREY CANYON” incident on 18 March 1967, a joint meeting of the representatives of CMI and the Legal Committee of IMCO was held in London in September of the same year. The cooperation between the two committees continued and led to the adoption of the International Convention on Civil Liability for Oil Pollution Damages (the “CLC”) on 29 November 1969.

Further examples of the output or fruits of CMI’s cooperation with IMO include International Convention relating to Intervention on the High Seas in Cases of Pollution Casualties 1969 (CMI - IMO),  Convention Relating to Civil Liability in the Field of Maritime Carriage of Nuclear Materials 1971 (CMI - IMO),  Athens Convention Relating to the Carriage of Passengers and Their Luggage by Sea 1974 (CMI - IMO),  International Convention on Limitation of Liability for Maritime Claims 1976 (CMI - IMO),  International Convention on Salvage 1989 (CMI - IMO), International Convention on Maritime Liens and Mortgages 1993 (CMI – IMO / UNCTAD), and International Convention on Arrest of Ships 1999 (CMI – IMO / UNTAD).
Bearing in mind of the long standing and fruitful cooperation with IMO, CMI considered that IMO is one of the most appropriate international bodies to promote the Beijing Draft and decided to first approach IMO for the promotion.

3. CMI’s First Trial towards IMO
After the decision was made to first approach IMO, the CMI IWG was requested by the Executive Council of CMI in January 2015 to draft and prepare a so-called information paper for submission to the IMO Legal Committee for inclusion of its agenda of the 102nd Session of the IMO Legal Committee Meeting (the “IMO LEG 102nd Session”), which was scheduled to take place during 14 to 16 April 2015. The finalized Information Paper was sent by CMI President to the IMO Legal Committee on 2 March 2015 and was included in the agenda of the IMO LEG 102nd Session under Document LEG 102/11/2. The Information Paper outlines the rationale and contents of the draft convention, and invites the Legal Committee to take note of the information provided and to retain this item for further consideration at its next session. 

For the purpose of providing as much as possible background information about the draft convention with a hope to let the delegations attending the IMO LEG 102nd Session to have a better understanding of the most recent output of the CMI, the IWG prepared some packed materials in relation to the draft convention which were sent to London in advance for the distribution among the IMO delegations. In each of the packs, copies of the Information Paper, the draft convention, the paper presented by me at the CMI Athens Conference in 2008, which details most of the problems which bedevil the worldwide shipping today and should be solved by the adoption of an international convention, and the paper by Nigel Frawley, the former S.G. of CMI, highlighting the close relationship which exists between CMI and IMO.

CMI’s representatives, including me and Jonathan Lux, the Rapporteur of the CMI IWG, attended the IMO LEG 102nd Session with Patrick Griggs, the CMI’s standing representative to IMO. Two opportunities were provided for CMI to introduce the draft convention, one is the introduction session being held during the lunch break on 15 April 2005, and the other is a short speech being delivered to the Plenary in the afternoon introducing the Information Paper under LEG 102/11/2 submitted by CMI. 
The lunchbreak session was chaired by Patrick Griggs, and there were more than 120 delegates attended the session. The CMI representatives spent some 20 minutes in making an introductive presentation, and thereafter answered the questions from the floor. The session was considered to be very successful. 

At the beginning of the afternoon meeting, at the Chairman’s invitation, the CMI representative made a brief speech to the Plenary introducing the CMI Information Paper, thereafter, comments were made by a number of the attending delegations
. As summarized in the final Report of the Legal Committee on the Work of its 102nd Session (LEG/102/12), the following views were expressed: 

· this item might be included in the work programme of the Legal Committee, subject to it being co-sponsored by one or more Member States and  agreed upon by the Committee in accordance with paragraph 4.17 of the Guidelines on the organization and method of work of the Legal Committee; 

· this item fell outside the mandate of the Organization and, therefore, the Legal Committee was not the appropriate body for considering this subject;

· further work was required to explain the compelling need for a new convention, and it was questioned why the Legal Committee was the proper forum for taking this work forward; and
· this work could be progressed as a joint effort between IMO and other United Nations agencies. 

In the Report, it is also stated that “The Committee thanked CMI for this document and the useful presentation it provided in the margins of the meeting, and expressed its appreciation for CMI’s long standing support and cooperation on the development of various IMO instruments. While the Committee did not in principle oppose the contents of the document, further work was required to demonstrate the compelling need for a new convention and whether the Legal Committee was indeed the proper forum for further action. The Committee invited CMI and interested Member States to submit further and better particulars to its next session and requested the Secretariat to liaise with other United Nations agencies, as appropriate.”

4. Three Hurdles to be Overcome 
In light of the views expressed by the delegations at the IMO LEG 102nd Session and the provisions of the Guidelines on the organization and method of work of the Legal Committee (the “Guidelines”), there are three hurdles to be overcome on the way to reintroduce the draft convention to the next session of the IMO Legal Committee, namely, (1) to find one or more IMO Member States to co-sponsor the CMI proposal; (2) to verify the CMI proposal is indeed within the scope of IMO’s objective; and (3) to demonstrate the compelling need for a new convention as proposed by CMI.

In accordance with the provisions of paragraph 4.17 of the Guidelines, proposals for inclusion of unplanned outputs (such as the convention proposed by CMI) submitted by a non-governmental organization (such as CMI) should be co-sponsored by the IMO Member States.  Given the fact that the proposal for approval of the text of the Beijing Draft at the CMI Assembly in Hamburg was made by China Maritime Law Association and supported by 24 maritime law associations which represent 25 countries and among these 25 countries there are 21 IMO council members, including 8 category (a)
, 7 category (b)
 and 6 category (c)
 council members of IMO for the 2014-2015 biennium
, yet CMI is still busy in finding IMO Member States to co-sponsor its proposal. Due to the fact that EU Member States are not allowed by the EU regulation to act individually or even collectively to undertake obligations with third countries which affect the common rules of the Community
, it is extremely difficult to convince any EU Member State to co-sponsor the CMI proposal. In addition, it seems also true that most if not all governments are very slow in responding to the requests of their maritime law associations. Although China Maritime Law Association has successfully convinced the Chinese government to co-sponsor the CMI’s proposal, the Chinese government official has indicated that China is not willing to be a sole co-sponsor, that means it is still necessary for CMI to find at least one more co-sponsor.

It is provided for by paragraph 4.7.1 of the Guidelines that evidence should be provided as to whether the proposal is within IMO’s objective. As known, “the IMO slogan sums up its objectives: safe, secure and efficient shipping on clean oceans”
 and “IMO is the primary international forum for technical matters of all kinds affecting international shipping and legal matters related thereto.”
 It is my understanding that efficient shipping means not only technically efficient but also legally efficient, and the understanding is supported by the fact that IMO has actively played an important role in producing so many international conventions on maritime law, in both public law and private law areas, with substantive, procedural and conflict rules of law, including those well-known maritime conventions mentioned above in part 2 of this paper. It seems beyond any doubt that the CMI proposed draft convention in respect of recognition of foreign judicial sales of ships is within the IMO’s objective and that IMO Legal Committee is an appropriate body for considering this subject and indeed the proper forum for further action, as it matters and enhances efficient shipping at least legally. 
According to the provisions of paragraph 4.7.2 of the Guidelines, when a proposal for a new convention is made, the so-called compelling need is required to be demonstrated. Although the term is not defined in the Guidelines or elsewhere in the IMO documents, we have got to understand from the past that a single incident or case may create sufficient compelling need for adoption of a new convention, such as the “TORREY CANYON” for the CLC 1969 and the “AMOCO CADIZ” for the Salvage Convention 1989.

As regards the compelling need for the adoption of the CMI proposed convention, the fact is that vessels are arrested from time to time for one reason or another by the courts in the world, and that more importantly each year hundreds of the arrested vessels are sold by way of judicial sale in different jurisdictions.
 Not surprisingly, problems, in particular recognition of judicial sales of ships conducted in foreign jurisdictions, have been encountered by the international shipping industry. Examples of such problems became known in a number of reported cases, such as The Acrux
, The Galaxias
, The Great Eagle
, and The Union
, which are discussed in details in my paper presented at the 38th CMI International Conference at Athens in 2008
. In addition, quite a few new cases are reported and become known recently, including The Katerine
, The Goldfish
, and The Sam Dragon
. It goes without saying that the problems raised by these cases are calling for solutions compellingly. 
5. Conclusion

As correctly noted by the IMO Legal Committee that the purpose of the draft convention is to ensure international uniformity in relation to judicial ship sale procedures and to reinforce the principle that the purchaser of a ship in a judicial sale by a competent court should receive clean title to the ship, free of any pre-existing mortgages, liens or other encumbrances. It is obvious that adoption of the draft convention would make the judicial sale of ships less disruptive to international shipping and would reduce the purchaser’s risk, thereby ensuring and enhancing efficient shipping. It is believed that the draft convention, being the most recent output of CMI, perhaps also the most important output since the production of the Outline Instrument for the Rotterdam Rules, reflects the needs and wants of the international shipping industry.  After 7 years considerable groundwork and broad consultation within the CMI representing the international maritime law circles, now it is time for an inter-governmental organization, such as the IMO, to take up the challenge and, with CMI support, to promote a new convention as proposed by CMI that will provide conformity in the law and practice of all states in relation to the recognition of foreign judicial sales of ships so that efficient shipping can be ensured and enhanced.
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� The 24 acceptances are the national maritime law associations of Argentina, Australia/New Zealand, Belgium, Canada, China, S. Korea, Denmark, Finland, France, Germany, Greece, Ireland, Italy, Japan, Malta, the Netherlands, Nigeria, Norway, Spain, Sweden, Switzerland, Turkey, United Kingdom and the United States.
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