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COMITE MARITIME INTERNATIONAL

THE IMPLEMENTATION IN NATIONAL LAW OF

MANDATORY INSURANCE PROVISIONS IN INTERNATIONAL CONVENTIONS

QUESTIONNAIRE TO MEMBER ASSOCIATIONS

The CMI Executive Council has requested the International Working Group (IWG) on Marine Insurance to consider mandatory insurance provisions in international conventions and given recommendations on whether Guidelines for national governments should be drafted to assist in the formulation ond proper implementation of national law giving effect and providing a legal framework for them.
The Questionnaire has been developed to collect information on existing national legislation as a basis for proposals for Guidelines.
We would be grateful if you would provide your responses by October 10, 2010 so they may be collated and analysed in time for reporting and discussions at the Assembling in Buenos Aires on Wednesday, October 27, 2010. 
* * * * * * * * * * * * * * * * * * * * * * *
I. This questionnaire addresses mandatory insurance provisions of the following international conventions:
1.1 CLC Convention of 1992 (International Convention on Civil Liability for Oil Pollution Damage 1992):
Art. VII para. 1: "The owner of a ship… carrying more than 2,000 tons of oil in bulk as cargo shall be required to maintain insurance or other financial security, such as the guarantee of a bank or a certificate delivered by an international compensation fund…".

I.2 HNS (International Convention of 3 May 1996 on Liability and compensation in connection with Carriage of Hazardous and Noxious Substances by Sea (London), 
Art. 12 para. 1: "Insurance or other financial security, such as the guarantee of a bank or similar financial Institution".

I.3 Bunkers Convention (International Convention of 23 March 2001 on Civil Liability for Bunker Oil Pollution Damage),
Art. 7 para. 1: “The registered owner of a ship having a gross tonnage greater than 1000 registered in a State Party shall be required to maintain insurance or other financial security, such as the guarantee of a bank or similar financial institution”.
I.4 Nairobi Wreck Removal Convention of 18 May 2008,

Art. 12 para. 1: “The registered owner of a ship of 300 gross tonnage and above and flying the flag of a State Party shall be required to maintain insurance or other financial security, such as a guarantee of a bank or similar institution”

I.5 Athens Protocol of 2002 to the Athens Convention Relating to the

Carriage of Passengers and their Luggage by Sea, 1974,

Art. 4bis para. 1: “Any carrier who actually performs the whole or a part of the carriage shall maintain insurance or other financial security, such as the guarantee of a bank or similar financial institution”.

II. The foregoing referenced Conventions contain the following provisions concerning requirements for coverage

II.1 CLC Convention of 1992:

Art. VII para. 8 “Any claim for compensation for pollution damage may be brought directly against the insurer or other person providing financial security for the owner’s liability for pollution damage. In such a case the defendant may, even if the owner is not entitled to limit his liability according to article V paragraph 2, avail himself of the limits of liability prescribed in Article V, paragraph 1. He may further avail himself of the defences (other than the bankruptcy or winding up of the owner) which the owner would have been entitled to invoke. Furthermore, the defendant may avail himself of the defence that the pollution damage resulted from the wilful misconduct of the owner himself, but the defendant shall not avail himself of any other defence which he might have been entitled to invoke in proceedings brought by the owner against him. The defendant shall in any event have the right to require the owner to be joined in the proceedings.”
II.2 HNS:
Art. 12 para. 8 “Any claim for compensation for damage may be brought directly against the insurer or other person providing financial security for the owner’s liability for damage. In such case the defendant may, even if the owner is not entitled to limitation of liability, benefit from the limit of liability prescribed in accordance with paragraph 1. The defendant may further invoke the defences (other than the bankruptcy or winding up of the owner) which the owner would have been entitled to invoke. Furthermore, the defendant may invoke the defence that the damage resulted from the wilful misconduct of the owner, but the defendant shall not invoke any other defence, which the defendant might have been entitled to invoke in proceedings brought by the owner against the defendant. The defendant shall in any event have the right to require the owner to be joined in the proceedings.”
II.3 Bunkers Convention:

Art. 7 para. 10: “Any claim for compensation for pollution damage may be brought directly against the insurer or other person providing financial security for the registered owner’s liability for pollution damage. In such a case, the defendant may invoke the defences (other than bankruptcy or winding up of the ship owner) which the ship owner would have been entitled to invoke, including limitation pursuant to article 6. Furthermore, even if the ship owner is not entitled to limitation of liability according to article 6, the defendant may limit liability to an amount equal to the amount of the insurance or other financial security required to be maintained in accordance with paragraph 1. Moreover, the defendant may invoke the defence that the pollution damage resulted from the wilful misconduct of the ship owner, but the defendant shall not invoke any other defence, which the defendant might have been entitled to invoke in proceedings brought by the ship owner against the defendant.  The defendant shall in any event have the right to require the ship owner to be joined in the proceedings.”
II.4 Wreck Removal Convention:

Art. 12 para. 10. “Any claim for costs arising under this Convention may be brought directly against the insurer or other person providing financial security for the registered owner’s liability. In such a case the defendant may invoke the defences (other than the bankruptcy or winding up of the registered owner) that the registered owner would have been entitled to invoke, including limitation of liability under any applicable national or international regime. Furthermore, even if the registered owner is not entitled to limit liability, the defendant may limit liability to an amount equal to the amount of the insurance or other financial security required to be maintained in accordance with paragraph 1. Moreover, the defendant may invoke the defence that the maritime casualty was caused by the wilful misconduct of the registered owner, but the defendant shall not invoke any other defence which the defendant might have been entitled to invoke in proceedings brought by the registered owner against the defendant. The defendant shall in any event have the right to require the registered owner to be joined in the proceedings.”
II.5 Athens Protocol of 2002: 
Art. 4bis para. 10 “Any claim for compensation covered by insurance or other financial security pursuant to this Article may be brought directly against the insurer or other person providing financial security. In such a case, the amount set out in paragraph 1 supplies as the limit of liability of the insurer or other persons providing financial security, even if the carrier is not entitled to limitation of liability. The defendant may further invoke the defences (other than the bankruptcy or winding up) which the carrier referred to in paragraph 1 would have been entitled to invoke in accordance with this Convention. Furthermore, the defendant may invoke the defence that the damage resulted from the wilful misconduct of the assured, but the defendant shall not invoke any other defence, which the defendant might have been entitled to invoke in proceedings brought by the assured against the defendant. The defendant shall in any event have the right to require the carrier and the performing carrier to be joined in the proceedings.”
III. The foregoing referenced conventions deal with certification of the compulsory insurance in the following provisions:

III.1 CLC Convention of 1992 (International Convention on Civil Liability for Oil Pollution Damage 1992)
Art. 7 para. 2 
A certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship after the appropriate authority of a Contracting State has determined that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a Contracting State such certificate shall be issued or certified by the appropriate authority of the State of the ship's registry; with respect to a ship not registered in a Contracting State it may be issued or certified by the appropriate authority of any Contracting State. The certificate shall be in the form of the annexed model and shall contain the following particulars: 

(a) name of ship and port of registration; 

(b) name and principal place of business of owner; 

(c) type of security; 

(d) name and principal place of business of insurer or other person giving security and, where appropriate, place of business where the insurance or security is established; 

(e) period of validity of certificate which shall not be longer than the period of validity of the insurance or other security. 

Art. 7 para. 3
The certificate shall be in the official language or languages of the issuing State. If the language used is neither English nor French, the text shall include a translation into one of these languages. 

III.2 HNS 
Art. 12 para 2
A compulsory insurance certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship after the appropriate authority of a State Party has determined that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party such compulsory insurance certificate shall be issued or certified by the appropriate authority of the State of the ship's registry; with respect to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State Party. This compulsory insurance certificate shall be in the form of the model set out in Annex I and shall contain the following particulars:

(a) name of the ship, distinctive number or letters and port of registry;

(b) name and principal place of business of the owner;

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of insurer or other person giving security and, where appropriate, place of business where the insurance or security is established; and

(f) period of validity of certificate, which shall not be longer than the period of validity of the insurance or other security.

Art. 12 para. 3
The compulsory insurance certificate shall be in the official language or languages of the issuing State. If the language used is neither English, nor French nor Spanish, the text shall include a translation into one of these languages. 

III.3 Bunkers Convention:

Art.7 para 2:
A certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship after the appropriate authority of a State Party has determined that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party such certificate shall be issued or certified by the appropriate authority of the State of the ship’s registry; with respect to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State Party. This certificate shall be in the form of the model set out in the annex to this Convention and shall contain the following particulars:

(a) name of ship, distinctive number or letters and port of registry;

(b) name and principal place of business of the registered owner;

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of insurer or other person giving security and, where appropriate, place of business where the insurance or security is established;

(f) period of validity of the certificate which shall not be longer than the period of validity of the insurance or other security.

Art. 7 para. 3 (a)
A State Party may authorize either an institution or an organization recognized by it to issue the certificate referred to in paragraph 2. Such institution or organization shall inform that State of the issue of each certificate. In all cases, the State Party shall fully guarantee the completeness and accuracy of the certificate so issued and shall undertake to ensure the necessary arrangements to satisfy this obligation.
(b)
A State Party shall notify the Secretary-General of:

(i) the specific responsibilities and conditions of the authority delegated to an institution or organization recognised by it;

(ii) the withdrawal of such authority; and

(iii) the date from which such authority or withdrawal of such authority takes effect.

An authority delegated shall not take effect prior to three months from the date on which notification to that effect was given to the Secretary-General.

(c)
The institution or organization authorized to issue certificates in accordance with this paragraph shall, as a minimum, be authorized to withdraw these certificates if the conditions under which they have been issued are not maintained. In all cases the institution or organization shall report such withdrawal to the State on whose behalf the certificate was issued.

Art. 7 para 4
The certificate shall be in the official language or languages of the issuing State. If the language used is not English, French or Spanish, the text shall include a translation into one of these languages and, where the State so decides, the official language of the State may be omitted.
III.4 Wreck Removal Convention:
Art. 12 para 2
A certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship of 300 gross tonnage and above by the appropriate authority of the State of the ship’s registry after determining that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party such certificate shall be issued or certified by the appropriate authority of the State of the ship’s registry; with respect to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State Party. This compulsory insurance certificate shall be in the form of the model set out in the annex to this Convention, and shall contain the following particulars:

(a) name of the ship, distinctive number or letters and port of registry;

(b) gross tonnage of the ship;

(c) name and principal place of business of the registered owner;

(d) IMO ship identification number;

(e) type and duration of security;

(f) name and principal place of business of insurer or other person giving security and, where appropriate, place of business where the insurance or security is established;

(g) period of validity of the certificate, which shall not be longer than the period of validity of the insurance or other security.

Art. 12 para. 3 (a)
A State Party may authorize either an institution or an organization recognized by it to issue the certificate referred to in paragraph 2. Such institution or organization shall inform that State of the issue of each certificate. In all cases, the State Party shall fully guarantee the completeness and accuracy of the certificate so issued and shall undertake to ensure the necessary arrangements to satisfy this obligation.

(b)
A State Party shall notify the Secretary-General of:

(i) the specific responsibilities and conditions of the authority delegated to an institution or organization recognized by it;

(ii) the withdrawal of such authority; and

(iii) the date from which such authority or withdrawal of such authority takes effect.

An authority delegated shall not take effect prior to three months from the date on which notification to that effect was given to the Secretary-General.

(c)
The institution or organization authorized to issue certificates in accordance with this paragraph shall, as a minimum, be authorized to withdraw these certificates if the conditions under which they have been issued are not maintained. In all cases the institution or organization shall report such withdrawal to the State on whose behalf the certificate was issued.

Art. 12 para. 4
The certificate shall be in the official language or languages of the issuing State. If the language used is not English, French or Spanish, the text shall include a translation into one of these languages and, where the State so decides, the official language(s) of the State may be omitted.
III.5 Athens Protocol of 2002:
Art. 4bis para 2
A certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship after the appropriate authority of a State Party has determined that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party, such certificate shall be issued or certified by the appropriate authority of the State of the ship’s registry; with respect to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State Party. This certificate shall be in the form of the model set out in the annex to this Convention and shall contain the following particulars:

(a) name of ship, distinctive number or letters and port of registry;

(b) name and principal place of business of the carrier who actually performs the whole or a part of the carriage;

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of insurer or other person providing financial security and, where appropriate, place of business where the insurance or other financial security is established; and

(f) period of validity of the certificate, which shall not be longer than the period of validity of the insurance or other financial security.

Art. 4bis para 3 (a)
A State Party may authorize an institution or an Organization recognised by it to issue the certificate. Such institution or organization shall inform that State of the issue of each certificate. In all cases, the State Party shall fully guarantee the completeness and accuracy of the certificate so issued, and shall undertake to ensure the necessary arrangements to satisfy this obligation.

(b) A State Party shall notify the Secretary-General of:

(i) the specific responsibilities and conditions of the authority delegated to an institution or organization recognised by it;

(ii) the withdrawal of such authority; and

(iii) the date from which such authority or withdrawal of such authority takes effect.

An authority delegated shall not take effect prior to three months from the date from which notification to that effect was given to the Secretary-General.

(c) The institution or organization authorized to issue certificates in accordance with this paragraph shall, as a minimum, be authorized to withdraw these certificates if the conditions under which they have been issued are not complied with. In all cases the institution or organization shall report such withdrawal to the State on whose behalf the certificate was issued.

Art. 4bis para 4
The certificate shall be in the official language or languages of the issuing State. If the language used is not English, French or Spanish, the text shall include a translation into one of these languages, and, where the State so decides, the official language of the State may be omitted.
Questionnaire
	Excellent overview over contracting states: https://imo.amsa.gov.au/public/a-conventions-eif.html

Athens 1974
	http://www.admin.ch/ch/d/sr/c0_747_356_1.html

	Athens prot. 1976
	http://www.admin.ch/ch/d/sr/c0_747_356_11.html

	Athens prot. 2002
	not signed by Switzerland

	CLC 1969
	http://www.admin.ch/ch/d/sr/c0_814_291.html

	CLC 1976
	http://www.admin.ch/ch/d/sr/c0_814_291_1.html

	CLC 1992
	http://www.admin.ch/ch/d/sr/c0_814_291_2.html

	1992 Fonds
	http://www.admin.ch/ch/d/sr/c0_814_292.html

	Bunkers Convention 
	not signed by Switzerland 

	RWC
	not signed by Switzerland / not yet in force

	HNS 1996
	not signed by Switzerland 


1. Licensing

Does an insurer wanting to insure the risks under the Convention referred to above need a license? Yes, according to Art. 3 (1) in combination with Art. 2 (1a) and (1b) Bundesgesetz betreffend die Aufsicht über die Versicherungsunternehmen (Versicherungsaufsichtsgesetz, VAG) a license is required. 
http://www.admin.ch/ch/d/sr/9/961.01.de.pdf
If so,
1.1
must it be a national license, or do your respective authorities accept licenses issued by foreign bodies? A national license is required in principle, save for different stipulations in a treaty between states (no provisions however regarding the adoption of the CLC) (Art. 2 (1b) VAG). 
1.2
What are the consequences if an insurer issues a policy without the respective license? Intentional breach: Prison sentence of up to 3 years or fine (Art. 87 (1a) VAG), negligent conduct: fine of up to CHF 250,000 (Art. 87 (2) VAG). 
1.3
Is there an obligation of a licensed insurer to conclude insurance contracts? 
If operations are discontinued for a period of 6 months or more, withdrawal of the licence is possible (Art. 61 (1) VAG). Hence, there is an obligation to conclude insurance contracts.
2. Certification

2.1
Will a certificate issued by a convention state
2.1.1
be recognized in your state without any preconditions? Yes, according to Art. VII (7) of the "Internationales Übereinkommen über die zivilrechtliche Haftung für Ölverschmutzungsschäden “Haftungsübereinkommen 1992“. (http://www.admin.ch/ch/d/sr/c0_814_291.html)
2.1.2
be subject to investigation whether insurance satisfying the convention requirements actually exist? Yes, in that a contracting state may approach the issuing or the confirming state for clarifications if it has reason to believe that the insurer or provider of security (bond) are not in a position to live up to the financial responsibilities of the agreement (Art. VII (7) Haftungsübereinkommen 1992).
2.1.3
be rejected if there is evidence that there no valid insurance at all or that the insurance is not satisfying the convention requirements? Despite the fact that the statute does not hold the above explicitly, I may be concluded from art VII (7) Haftungsübereinkommen 1992 (e contrario).
2.2
Does the authority in your state in charge of issuing the certificate 

2.2.1
require a license of your state or is it sufficient that the insurer is licensed in another state? Art. VII (7) Haftungsübereinkommen 1992 implicitly holds that it will be sufficient if the insurer is licensed in another state.
2.2.2
investigate the insurance conditions before issuing a certificate? Art. VII (2) and (1) Haftungsübereinkommen 1992 provide for the competent authority to make sure that insurance or alternative security was arranged to meet the exposure according to Art. V (1) (limitation of liability according to tonnage of vessel). The statute does not provide for any other insurance conditions to be examined.
2.2.3
investigate the financial standing of the insurer? Probably so, in that it would approach the issuing or confirming state if it had reason to believe that the insurer or provider of security were not in a position to live up to the financial responsibilities of the agreement (see 2.1.2 above)
2.2.4
investigate the license of the insurer? Probably so, in that they would approach the issuing or confirming state in case of doubt (see 2.1.2 above).
3. 
Statutory Law
3.1
Does your national law contain any provisions specifically designed to transform the above mentioned provisions in international conventions into your national law? No, no specific provisions pertinent to the CLC.
If so, could you 
3.1.1
summarize the main characteristics of those provisions? 
3.1.2
provide the IWG with an English translation of those provisions?

3.2
If your national law does not contain any provisions specifically designed to transform the above mentioned provisions in international conventions into your national law, does your national law then contain general provisions on mandatory insurance, which also apply to the mentioned provisions in the international conventions? No, no general provisions on mandatory insurance.
If so, could you 

3.2.1
summarize the main characteristics of those provisions?

3.2.2
provide the IWG with an English translation of those provisions?

3.3
What does you private international law provide for as the applicable law,

If victim and tortfeasor do not reside in the same country? 
It provides for the application of the law of the country where the wrongful act was committed. 
If the country of the act and effect of the wrongful act are not the same, the law of the country where the effect becomes visible will be applicable, provided that the wrongdoer had to take into account that effects would become visible in that country Art. 133 (2) Bundesgesetz über das Internationale Privatrecht – IPRG.
If the wrongful act violates an existing legal relationship between tortfeasor and harmed party, the law applicable to the existing legal relationship also applies to the wrongful act (Art. 133 (3) IPRG).
http://www.admin.ch/ch/d/sr/2/291.de.pdf
3.3.1
if the claimants are national persons or companies, but if the insurer is a foreign company? see above
3.3.2
if the claimants are foreign persons and companies, but if the insurer is a national company? see above
3.3.3
if the claimants and the insurer are foreign companies? see above
4.
Jurisdiction/Proceedings

4.1

Does your national law contain provisions on jurisdiction of courts for direct claims against Insurers? Yes, the CLC 1992 was adopted in the "Internationales Übereinkommen von 1992 über die zivilrechtliche Haftung für Ölverschmutzungsschäden (Haftungsübereinkommen von 1992)".
Article VII (8) of the above statute allows for direct claims against insurers.
	CLC 1969
	http://www.admin.ch/ch/d/sr/c0_814_291.html

	CLC 1976
	http://www.admin.ch/ch/d/sr/c0_814_291_1.html

	CLC 1992
	http://www.admin.ch/ch/d/sr/c0_814_291_2.html


If so, does your national law

4.1.1
allow foreign claimants to directly sue national insurers in your national courts?
· Yes, according to Article 131 in combination with Art. 141 IPRG (Bundesgesetz über das internationale Privatrecht) as well as Art. 8 (1) and Art. 8 (2) LugÜ (Übereinkommenüber die gerichtliche Zuständigkeit und die Vollstreckung gerichtlicher Entscheidungen in Zivil- und Handelssachen – Lugano Übereinkommen - LugÜ).
· In the context of the CLC 1992 however, the following has to be taken into consideration: in case of pollution damage or in case measures are undertaken to prevent such pollution in the territory/EEZ of a contracting state, the courts of the respective contracting states are solely competent to judge on claims for indemnification (Art. IX Haftungsübereinkommen 1992). The above compentence of Swiss courts will hence be derogated by the above. 
· In case of the establishment of a fund according to Article 5 (3) of the Haftungsübereinkommen 1992 the courts of the country where the fund was established are solely compentent (Art. IX (3) Haftungsübereinkommen 1992).
4.1.2
allow foreign and national claimants to directly sue foreign insurers in your national courts? 
· A1) Foreign and national claimants to sue foreign insurers in national courts (which are domiciled in state which is not a contracting party to the Lugano Übereinkommen – basically: Non-European Insurers): 
· Article 131 IPRG provides that Swiss courts would be competent if Switzerland is country where wrongful act was committed (potential application: ships flying the Swiss flag) or where effects of wrongful act showed (unlikely in the context of CLC 92, given that Switzerland is landlocked). 
· A2) Foreign and national claimants to sue foreign insurers in national courts (which are domiciled in state which is a contracting party to the Lugano Übereinkommen – basically: European Insurers):
If the claimant is the insured, the insurer can be sued in front of the court of the country where the insured is domiciled (Article 8 (2) LugÜ).

· If a co-insurer should be sued, this can be done at the domicile of the leading insurer (Art. 8 (3) LugÜ).

· The insurer can furthermore be sued in the country of its branch, agency or alternate subsidiary if the claim is based on the relationship with the branch, agency or subsidiary (i.e. if they issued the policy) (Art. 8 (3) LugÜ).

· Last but not least, Article 9 LugÜ provides that the insurer may be sued in front of Swiss courts if Switzerland is the country where the effects of the wrongful act show (unlikely in the context of CLC 92, given that Switzerland is landlocked).
· A3) In the context of the CLC 1992 however, the following has to be taken into consideration: 
· in case of pollution damage or in case measures are undertaken to prevent such pollution in the territory/EEZ of a contracting state, the courts of the respective contracting states are solely competent to judge on claims for indemnification (Art. IX of Haftungsübereinkommen von 1992). The above competence of Swiss courts might hence be derogated by the above.
· In case of the establishment of a fund according to Article 5 (3) of the Haftungsübereinkommen 1992 the courts of the country where the fund was established are solely compentent (Art. IX (3) Haftungsübereinkommen 1992).

4.2
Does your national law allow that the direct claims against an insurer are subject to an arbitration clause? 
· Insurers which are domiciled in state which is a contracting party to the Lugano Übereinkommen – basically: European Insurers: Yes, due to the fact that the insurance has to be qualified as liability insurance of seagoing ships (see Art. 12 (5) LugÜ in combination with Art. 12a (2a) LugÜ) 
· Insurers which are domiciled in state which is not a contracting party to the Lugano Übereinkommen: No provisions – hence allowed.
· The adoption of the CLC 1992, the Haftungsübereinkommen 1992 is silent on the topic.
4.3
Does a judgement against the liable party bind the courts of your country in a direct action against an insurer as regards the merits and quantum? 
· Swiss judgement against liable party: Yes, however only if the insurer was brought into proceedings (Streitverkündung according to Art. 80 in combination with Art. 78 Zivilprozessordnung – ZPO). 
http://www.zpo.ch/images/docs/D.pdf
· Foreign judgement against liable party: Article X of the Haftungsübereinkommen 1992 requires the following for a verdict to be binding upon the insurer (see Art. X):
· A competent court in the sense of Art. IX (see 4.1.1. above)

· A final verdict of such a competent court

· Unless 
- the insurer has never been informed about the proceedings in due course and was not able to duly defend the claim (Art. X (1b) Haftungsübereinkommen 1992)
- the verdict was handed down based on fraudulent undertakings (Art. X (1a) Haftungsübereinkommen 1992)
If so, 

4.3.1
does this also apply to judgements in default? 
· Swiss judgement: Yes, if process was duly served according to Art. 136 ZPO and if the insurer still was in a position to duly defend or attack according to Art. 80 in combination with Art. 77 ZPO.
· Foreign judgement: see 4.3.
4.3.2
can the insurer invoke that the court having decided on the claim against the party liable has not had jurisdiction? 
· National judgement against liable party if conditions under 4.3 were met: No. The court which adjudges against the liable party is competent to adjudge against the insurer as well (Art. 81 ZPO).
· Foreign judgement: Yes, he could argue that the court was not competent as per Art. IX of the Haftungsübereinkommen 1992 (see 4.1.1. above)
4.3.3
can the insurer invoke that the party liable has not been properly served with proceedings and no opportunity to defend itself? 
· National verdict: Yes, if this is being done in due time (Art. 80 in combination with Art. 76 ZPO).
· Foreign judgement: see 4.3.
4.3.4 can the insurer invoke that the party liable has not defended itself properly?
· National verdict: No, the insurer can however invoke that the liable party intentionally or gross-negligently omitted to present pleadings of defence or attack of which the insurer was not aware (Art. 80 in combination with Art. 77 (b) ZPO). 
The insurer is allowed to present all timely arguments to support the liable party himself (Art. 80 in combination with Art. 76 (1) ZPO).
· Foreign judgement: see 4.3.
4.5
Can the claimant under your national law sue the person liable and the insurer in the same proceedings? Yes according to Art. 71 (1) ZPO.
If so,

4.5.1
are there any requirements as to the domicile of the party liable or the insurer?
· In a purely domestic context, Art. 81 (1) ZPO holds that the court is competent to hear the dispute against the insurer if competent to hear the dispute against the liable party. 
· If a claim is made against insurers which are domiciled in a state which is a contracting party to the Lugano Übereinkommen – basically: European Insurers see 4.1.2. A2) and A3). 
· For insurers which are domiciled in state which is not a contracting party to the Lugano Übereinkommen – basically: Non-European Insurers: see 4.1.2. A3) and A1).

4.5.2
Does your national law contain provisions on what has to happen if the insurer requires that the party liable is joined as a further defendant? Such a request will be dealt with according to Art. 82 of the ZPO: 
1) The request has to be made in the second or fourth exchange of pleadings (of a total of 4 – hence in the first or third pleadings by defendants) (Art. 82 (1) ZPO).
2) The joining party and defendant will be invited to comment (Art. 82 (2) ZPO).
3) If the court grants the request to join a further defendant, the court will further decide on when and to what extent an exchange of written pleadings regarding the joining of the proceedings will take place (Art. 82 (3) ZPO). 

5.
Particulars of direct action
5.1
Does your national law contain provisions according to which a direct claimant has to fulfil requirements for commencing a direct action against an insurer? No, none. See Art. VII (8) of the "Internationales Übereinkommen über die zivilrechtliche Haftung für Ölverschmutzungsschäden“ – Haftungsübereinkommen 1992 (http://www.admin.ch/ch/d/sr/c0_814_291.html).
5.2
Does your national law contain provisions on burden and measure of proof which distinguish between a claim against the party liable under the respective convention and a direct claim against the insurer of such party?
No, none. See Art. VII (8) Haftungsübereinkommen 1992.
5.3
What defences does your national law allow an insurer against a direct claim? 

The insurer may rely on Art. V (1) (4 510 000 SDR for a ship of up to 5 000 GRT and 631 SDR/GRT in excess of it even if the owner caused damage with intent or recklessly with knowledge that such damage would probably result as per Art. V (2) (Art. VII (8) Haftungsübereinkommen 1992). 
It further allows for the same defences that could have been raised by the owner of the vessel (save bankruptcy or liquidation of the owner). 
Moreover, it allows for a defence based on the fact that the damage was intentionally caused by the owner.
The defence of the insurer however may not be based on any argument which the insurer could raise based solely on the relationship of the insurer with the owner (Art. VII (8) Haftungsübereinkommen 1992).
5.4
Can the insurer take over the defence of the party liable, and has the insurer a statutory power of attorney to act for the party liable? In the circumstances outlined under 4.3 above, the insurer may

· defend the claim on behalf of the liable party without any further conditions to be met (Art. 79 (1a) ZPO).

· conduct the trial on behalf of the liable party under the condition that the liable party consents to the insurer doing so (Art. 79 (1b) ZPO). There is hence no statutory power of attorney to act for the liable party.

If the insurer was not asked to join proceedings, the judgement will not be binding upon the insurer. 

5.5
Are there any time limits in your national law for a direct action against an insurer? Yes, see Art. VIII Haftungsübereinkommen 1992.
If so,

5.5.1
what protects such a time limit (e.g court proceedings; demand letters)? 
The Haftungsübereinkommen 1992 explicitly mentions filing of the suit according to Art. VIII. Moreover, enforcing of the claim according to the provisions set forth in the national law of debt enforcement will have the same effect (Art. 135 (2) of the Law of Obligations "OR").
http://www.admin.ch/ch/d/sr/2/220.de.pdf
5.5.2
can the time limit be extended by agreement? There is no absolute clarity with regards to this question in Switzerland. There currently are two schools of thoughts, given that after the time limit, the right to claim against the insurer will become extinct. One school of thought is of the view that no extension is possible. The alternative school of thought on the other hand believes that a contractual extension of the time limit is possible even in these circumstances as per Art. 135 (1) of the law of Obligations "OR". If so, is the agreement with the insurer sufficient or does the party liable have to agree to the extension as well? No, the liable party does not have to agree, given that the insurer and the liable party are jointly liable.
5.6
Under your national law, are the party liable and the insurer jointly liable? Yes
If so,
5.6.1
what legal consequences does your national law provide for such joint liability? 
The full amount can either be claimed from the insurer or any other liable party (-ies) at the choice of the third party who suffered from damage.
5.6.2
can the insurer file a cross action against his insured in the same proceedings? No (The institute of cross action - Widerklage as per Article 224 ZPO is limited to cross actions against the plaintiff, however not available against the co-defendant).
5.6.3
do your courts in such a situation give effect to a jurisdiction or arbitration clause in the insurance policy? Not possible (see above).
5.7

Does your national law allow that the claimant assigns his direct claims to a third party? Yes, according to Art. 164 and following articles of the Law of Obligations.
If so,

5.7.1
are there any requirements for the validity of the assignment? Yes, it has to be 
carried out in written form (Art. 165 of the Law of Obligations "OR").
5.8
What qualifies under your national law as a wilful misconduct? 
See Art. VII (8) Haftungsübereinkommen 1992: intentional reproachable behaviour of the owner.
5.9
Does the insurer acquire rights against his own insured (the party liable) if he has to indemnify the direct claimant in circumstances, under which he would have avoided cover if he had been sued by the party liable and not by the direct claimant? Yes, I conclude this from Art. VII (8) Haftungsübereinkommen 1992. The article sets forth that the defence of the insurer may not be based on any argument which the insurer could raise solely based on the relationship with the owner. Hence, the insurer must be allowed to recover from the owner in such cases.
5.10
How is limitation of liability affected under your national law in cases of direct actions?

See 5.3. above.

5.11
Does your national law contain consequences, if the insurance contract contains provisions which are not consistent with the Conventions referred to above? No, none.
If so,
5.11.1
are such provisions invalid?

5.11.2
is the whole contract invalid?

5.11.3
does the contract including such conflicting conditions remain valid, so that the insurance does nyot fulfil the requirements of the Conventions? What effect does that have under your national law?
6.
State Liability

Does your national law provide for liability of the state where to appropriate authority issues a certificate under the Convention, if it turns out

6.1
that there is no insurance contract at all? 
State Liability under Swiss law requires for an unlawful (widerrechtlich) act or omission to trigger liability. The issuing of a certificate notwithstanding the fact that there is no insurance will lead to a solely pecuniary damage with the victims. The sole pecuniary damage does not qualify as unlawful act under Swiss law if there are no statutory provisions to that extent. In the context of the CLC there are none such provisons. Hence there is no state liability (see Häfelin/Müller, Allgemeines Verwaltungsrecht, 4. Auflage, Zürich 2002, N 2248 following).
6.2
that the insurance contract is not consistent with the provisions of the Conventions? 
No – see 6.1.
6.3
that the insurer is not financially stable and cannot satisfy all direct claims? 
No – see 6.1.
If you have any questions regarding this Questionnaire, please feel free to contact the Chairman of the IWG on Marine Insurance, Dr. Dieter Schwampe at d.schwampe@da-pa.com. Replies to this Questionnaire should be sent to the CMI Secretariat in Antwerp.

Your cooperation is very much appreciated.



Niglel H. Frawley


- Secretary General -
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