Piracy today.
As at September 9th 2010 19 ships and 383 crew members were being held by Somali pirates. It is known that in 2008 alone more than $80 million was paid by way of ransom to Somali pirates.

Of the ships held, on September 9th, 5 are fishing vessels from Taiwan and Thailand (I shall have something to say about the significance of  fishing vessels later). The biggest ship is the 161,135 GRT tanker “Samho Dream”. I also note the 37,707 GRT bulk carrier “Eleni P” – Greek, I assume, and flying the flag of Liberia. Another, smaller, bulk carrier, the “Voc Daisy” flying the flag of Panama is also being held. Curiously, there is a small roll-on/roll-off ferry, “Iceberg I”, amongst the pirates haul.

As to periods of detention a Saudi product carrier of 2,634 GRT has been held since March 1st (8 months). Of the 19 ships detained as at September 9th 11 have been there since before the end of April. The most recent detention was “Olib G” in August.
The crews are generally listed as “mixed” though two have full Filipino crews, one Chinese, one Yemeni, one Indian and three Thai.

Quite a mixed bag of detained ships and crews sharing one thing in common – they were in the wrong place at the wrong time.

 There is a public perception that piracy is exclusively a Somali problem. This is far from the case. The Commercial Crime Service of the International Chamber of Commerce issues a regular “ Piracy Prone Area” bulletin. The current Bulletin includes Bangladesh, Indonesia, Malacca Straits, Malaysia, South China Sea, Vietnam, Nigeria, Guinea, Cameroon, Brazil and Peru. Nor do the Somali pirates restrict themselves to home waters. Backed by sophisticated “mother” ships they have extended their area of operations to include waters off Kenya, Tanzania, the Seychelles, Madagascar, the Maldives, Oman, Southern Red Sea, Gulf of Aden and generally throughout the Indian Ocean. If you want to see a vivid illustration of the extent of the problem the ICC website includes the IMB Live Piracy Map which gives details of all reported attacks, attempted attacks and suspicious vessels.
Somali pirates – who are they?

In Somalia the pirates were, initially, fishermen who were seeking to frighten off foreign fishermen raiding their precious fish stocks. Local militias controlled by warlords then joined in.  (There are thought to be four main groups of pirates operating out of Somalia. The National Volunteer Coast Guard, the Marka Group, the Puntland Group and the Somali Marines – the last has a military structure and is headed by a fleet admiral.) As the need for more weapons and better equipment developed funding started to flow in from abroad and more and more of the ransom money flowed back out to those funding the activities of the pirates. (In 2008 it is estimated that 80% of ransom money paid ended up abroad.) And so this multi-million $ industry has developed in a relatively short space of time. 
Legal solutions?

We lawyers like to think that we can solve most problems. But, believe me, we have a tough one here. It may just be that piracy is one of those human endeavours where the law offers no easy legal solutions. Let me explain.

Piracy under International Law.
Part VII of UNCLOS is entitled High Seas and includes provisions relating to piracy. These provisions are generally considered to reflect customary international law on piracy.
The definition of piracy in Art. 101 covers “any illegal acts of violence or detention, or any act of depredation” committed on the high seas for private ends against another vessel or persons or property on board. This certainly covers the attacks on merchant shipping off the coast of Somalia and in the other less well publicised piracy hot spots.
Art. 92 re-states the general rule that ships on the high seas are exclusively subject to the jurisdiction of their flag state. However, Arts. 105, 106, 107, 110 and 111 allow warships and other authorised ships on government service to stop,  search and seize any vessel on the high seas that they have reasonable grounds for suspecting to be engaged in piracy. Some warships may be constrained by national laws which restrict their right of arrest. Thus a warship from country A may only be able to arrest pirates from country A or where an attack has been made on a ship flying the flag of country A.  A right of hot pursuit onto the high seas from territorial waters is also granted to sovereign states.
UNCLOS defines the high seas, for the purposes of acts of piracy, as those waters which lie beyond the seaward limit (generally 12 miles) of the territorial sea. Acts within the territorial sea which would be regarded as piracy if committed on the high sea are treated as ‘armed robbery at sea’ and are subject to the primary jurisdiction of the coastal state in which the act takes place. Those who drafted UNCLOS did not envisage the situation where a coastal state was unable, due to the internal political situation (as in Somalia) to police its own waters.
Piracy is a crime of universal jurisdiction and pirates are, by definition, criminals. However, they are not per se ‘individuals taking a direct part in hostilities’ in an armed conflict. This means that they cannot be targeted with lethal force and this explains the reluctance of members of the multinational Combined Task Force to use firearms. (People find this difficult to understand – “Why not shoot them? Well, that in itself would amount to a crime under international law.)
Pirates are not, per se, terrorists though, in certain circumstances their actions may represent offences under the 1988 Convention for the Suppression of Unlawful Acts against the Safety of Maritime Navigation (‘SUA’) and the 1979 Convention against the Taking of Hostages.

In summary UNCLOS appears to provide a good legal framework for combating piracy.

Do the UNCLOS provisions work?

The provisions on piracy apply only on the high seas and not (as explained above) within territorial waters where piracy is treated as ‘armed robbery at sea’ and as exclusively subject to the jurisdiction of the courts of the coastal state. UNCLOS does not permit seizure of a pirate ship and arrest of the pirates in the territorial sea unless the ship flies the flag of that state.

UNCLOS governs acts of piracy committed by private ships for private ends and not state sponsored operations. For example the recent attack by Israeli commandos on the “Mavi Marmara” was described by some commentators as an act of “piracy”. It was not because it was not an act for private ends. 
Criminal law issues.

Rights to board, search and seize foreign ships and persons on board exist under international law thanks to UNCLOS. However, prosecutions are subject to national law. It is therefore essential that the rights given under international law are implemented by national legislation so that national courts are able to deal efficiently with those arrested and accused of crimes at sea. (In this context it is interesting to note that in a recent case in Norfolk, Virginia the judge, in determining whether there had been an act of piracy found himself looking at national law of 1819 – some updating of national law is clearly needed here.)
Art. 100 places a duty of cooperation in the repression of piracy on states parties. This cooperation should involve states parties making arrangements to transfer suspected pirates from the arresting ship to another state for prosecution. This, in its turn, depends on the existence of an effective national piracy law in the receiving state.
By a series of Resolutions the UN Security Council has decreed that states which cooperate with the Somali Transitional Government may deal with acts of piracy committed within Somali territorial waters as though they had been committed on the high seas. Generally, however, prosecutions can only take place under national law, which will probably not extend to acts committed within the territorial sea of another state. And so the practical problems become apparent.
Payment of money to terrorists will often be a criminal offence under national law. Pirates may be classed as terrorists in certain circumstances and if they are, payment of ransoms to secure the release of hostages may amount to a criminal offence in itself. Further, on April 13th 2010 a US Presidential Executive Order was issued apparently making it an offence under US law to pay ransoms to three specific groups of pirates. US shipowners and insurers need to tread carefully and it remains unclear whether this applies to secondary contributions paid by such as cargo interests. Nobody likes paying ransoms but often needs must. In February 2010, in a case involving the “Melati Dua”, the English High Court decided that the payment of a ransom for the release of the cargo on a hijacked ship was not illegal under English law.  
Civil Law issues.

The types of ship which are targeted by pirates are likely to be part of a complex commercial enterprise. Apart from the owners there may also be charterers, cargo owners and insurers involved. Issues of civil law will undoubtedly arise. Should the owners employ armed guards and if they do not do so are they in breach of their contractual obligations to protect the maritime adventure? Could unauthorized actions by armed security guards jeopardize the owner’s insurance cover? Should all the commercial interests be involved in ransom negotiations and contribute to any ransom which is paid to obtain the release of ship, crew and cargo?  Will crew members who are taken hostage have the right to claim damages from owners for failing to provide a safe place of work? And so the questions multiply.
International Law issues.

Giving states jurisdiction to seize ships and pirates only on the high seas is based on the premise that coastal states, which have exclusive jurisdiction to police their own territorial waters, will be able and willing to do so. This is not always the case. Somalia itself is a good example of a state which is unable to police its own waters. This problem has been partly solved in the case of Somalia by the UN Resolutions referred to earlier. However, there is a clear case for changing the international law in this respect.
There are human rights issues lurking in all these cases. Even suspect pirates have rights. They may be entitled to refugee status in the country to which they are rendered for prosecution and may have the right to resist extradition from that country. 

Is the system broken?

It is evident that for a number of reasons the UNCLOS piracy provisions are not working as intended. In 2009 The IMO Secretariat conducted a survey of national laws on piracy amongst member states. Of the 28 states which responded very few have accepted the UNCLOS mandate and legislated specifically against piracy. In this context I should mention that in August 2007 CMI submitted to the IMO Legal Committee a paper entitled ‘Maritime Criminal Acts-draft Guidelines for National Legislation’. (LEG 93/12/1). It was suggested by CMI that states with an inadequate national law on maritime criminal acts (which include piracy) might, when carrying out a review of their national legislation, find the guidelines a useful ‘checklist’ against which to test their new legislation. The Legal Committee decided to note the terms of the CMI submission but not to take the matter any further at that time. (I was interested to be told yesterday by Agustin Blanco Bazan (recently retired from the IMO Secretariat) that he had found the CMI Guidelines most useful when assisting in a review of Nigerian law on crimes committed at sea.)
Why then are states apparently reluctant to take to themselves the extra-territorial powers to act against pirates which UNCLOS permits? I suspect that this is because most states do not like the practical problems which implementation would create. 
If a naval vessel arrests a group of pirates off the coast of Somalia the next step would be to find somewhere to disembark them for prosecution. This would need to be done promptly as even suspect pirates have rights to a fair and speedy trial. For some time Kenya was willing to receive and prosecute suspect pirates but it has now closed the door partly because it did not receive the funding which had been promised and the influx of suspect pirates was placing undue strain on its resources. The alternative would be to render the suspects to the state of the naval vessel involved in the seizure. However, all states have a natural reluctance to fill already overcrowded prisons with foreign nationals who, if found not guilty, would immediately apply for (and probably obtain) political asylum. Think also of the logistical problems of repatriating members of the naval vessel’s crew to give evidence at a trial. In  April 2010 a Resolution of the UN Security Council called upon all states to “criminalise piracy under domestic law and favourably consider the prosecution of suspected, and imprisonment of convicted , pirates apprehended off the coast of Somalia, consistent with applicable human right law.” I think that this call is likely to fall on deaf ears.
What can be done?
On January 14th 2009 24 states and 5 regional and international organisations formed the “Contact Group on Piracy off the Coast of Somalia (CGPCS)”. The Contact Groups Working Group 1 was to deal with military and operational issues including information sharing. Working Group 2 was to address judicial aspects. Working Group 3 was to deal with self-defence and Working Group 4 was to seek to improve diplomatic relations and public information. On behalf of CMI I became involved with Working Group 2 and suggested that the CMI Guidelines might be a useful tool for states wishing to update their national piracy law. This suggestion was dismissed out of hand by the Danish chairman of the Working Group. His feeling was that Guidelines or even Conventions have no part to play in solving the piracy problem. I have to say that I think he is probably right on this. (I should mention that on Thursday October 21st Working Group 1 met at IMO in London to work on “regional capability development and operational co-ordination, including Indian Ocean military operations”. I do not know the outcome of that meeting. In this context the Contact Group has set up a trust fund which (if it ever attracts sufficient funds) will be used to build up local court systems.
Also in January 2009 17 states from the Western Indian Ocean, Gulf of Aden and Red Sea areas adopted the, so-called, Djibouti Code of Conduct Concerning the Repression of Piracy. This Code is designed to ensure co-operation between these states to prevent acts of piracy and to apprehend and prosecute suspected pirates. The Code also calls on Participating States to review their national legislation to ensure that piracy is specifically recognized as a crime.
Earlier this year the UN Security Council asked the Secretary General to present a report on the various possible options. This report was published on July 26th and suggested that the solution was to build on the present system and, specifically, to improve the regional court and prison capacity to deal with pirates. One of the problems with regional capacity building is that neighbouring states do not wish to upset the Somali people by prosecuting and jailing their brothers. This is easy to understand. The Secretary General’s Report also revealed that no less than 700 pirates had been caught and subsequently released between January and July 2010.
Along with all these quasi-legal initiatives the Combined Task Force (CTF 150/151)  continues to patrol the increasingly wide area of the Indian Ocean in which attacks occur. A thankless and frustration exercise for those involved. (This widening of the area of operations has been a direct response to the creation of the IRTC (Internationally Recognised Transit Corridor) along which ships are encouraged to travel.)
For those desperately seeking solutions there has been recent worrying news. The rolling average for published ransom payments for the last 6 ships released stands a little above US$ 4m. At the same time the average period of detention is 114 days. Both these figures are significantly up on the corresponding ones for last year. This suggests a developing battle of wills between the pirates, who feel themselves under no time pressures, and owners, who are trying to keep ransoms as low as possible. It is also disconcerting to discover that there is now a “Piracy Stock Exchange”  operating in Harardhere in Somalia with investors buying and selling shares in upcoming attacks.
I end on that gloomy note with the thought that when it comes to piracy it is easy to point to legal solutions but less easy to see how those solutions can be applied in practice. As far as Somalia is concerned only the return of a stable government, law and order and prosperity will solve the problem.
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