The Reply of CMLA regarding the CMI Questionnaire on the Limitation of Liability
 Has your jurisdiction ratified the following conventions (the ‘Conventions’):
   a. International Convention on Civil Liability for Oil Pollution Damage, 1969 (‘CLC 1969’) 

      Yes. Effective as of 29 April 1980.

   b. 1992 Protocol to the CLC 1969 (‘CLC 1992’) 

      Yes. Effective as of 15 January 2000
   c. Convention on Limitation of Liability for Maritime Claims 1976 (‘LLMC 1976’)

      Not yet.
   d. 1996 Protocol to the LLMC 1976 (‘LLMC 1996’)     

No.
   e. International Convention on Liability and Compensation for Damage in Connection with the Carriage of Hazardous and Noxious Substances by Sea 1996 (‘HNS 1996’)

     No.
   f. 2010 Protocol to the HNS 1996 (‘HNS 2010’)      

No.
g. International Convention on Civil Liability for Bunker Oil Pollution Damage 2001 

(‘Bunkers Convention’)

   Yes. Effective as of 21 November 2008.

h. Nairobi International Convention on the Removal of Wrecks 2007 (‘WRC’)

     Yes. Effective as of 11 February 2017.   
2.  Please indicate whether the a.m. Conventions apply directly in your jurisdiction or whether the stipulations have been translated and incorporated into domestic legislation.

Since the Constitution of the People’s Republic of China is silent on the way international treaties concluded or participated in by China are to be applied domestically, there is no uniform practice regarding whether they can be applied directly or only after their incorporation into domestic legislation. 

Paragraph 1 of Article 268 of the Maritime Code of the P.R. China (“CMC”) provides that “If any international treaty concluded or acceded to by the People's Republic of China contains provisions differing from those contained in this Law, the provisions of the relevant international treaty shall apply, unless the provisions are those on which the People's Republic of China has announced reservations.” Considering that article 268 is within Chapter XIV entitled “Application of Law in Relation to Foreign-Related Matters”, it is believed that international maritime conventions concluded or participated in by China can be directly applied to deal with foreign-related maritime commercial disputes. But for non-foreign-related cases, there are different views on whether such treaties can be applied directly. For example, the Supreme People’ s Court of P. R. China has made it clear in article 5 of the judicial interpretation (“The Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Cases of Disputes over Compensation for Vessel-induced Oil Pollution Damage in 2011, referred to as “Fa Shi (2011) No. 14”) that the limitation amount contained in the CLC 1992 shall be applied to oil pollution damage caused by persistent oil loaded on board oil tankers regardless of whether the case in dispute has any foreign-related matters.
3.  Is the wording of domestic provisions incorporating art. V(2) CLC 1969/art. V(2) CLC 1992/art. 4 LLMC/arts. 7(5) and 9(2) HNS/art. 6 Bunkers Convention/art. 10(2) WRC into domestic legislation different to the original text of the Conventions? 
The wording of Art. 5(2) of CLC 1992 is consistent with that contained in art. 6 of the Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Cases of Disputes over Compensation for Vessel-induced Oil Pollution Damage in 2011.

Although, China has not acceded to the LLMC. Art. 209 of the CMC is consistent with the wording of Art. 4 of the LLMC.

With the progress in the revision of the CMC, it has been proposed that a chapter entitled ‘Liability for Ship Sourced Oil Pollution Damage’ dealing with the liability for damage caused by persistent oil and bunker oil be inserted in the new Code. The conditions for the liable party to be deprived of the right to limit its liability for oil pollution damage in the current draft is consistent with Art. 5 (2) of the CLC 1992 and Art. 6 of the Bunkers Convention.

 If your jurisdiction has not ratified the Conventions, does your jurisdiction recognize a right of limitation of liability for claims that would otherwise fall under the Conventions (the 'Equivalent Claims')?

   Affirmative. 
4a. If the answer to the previous question is in the affirmative, what are the requirements for breaking the right to limitation for Equivalent Claims? 

Although China has not acceded to the LLMC Convention, the requirements for breaking the right to limitation contained in the CMC is the same as in the LLMC.

 Are there any general principles of law in your jurisdiction that may serve to break the right to limitation otherwise than through the specific provisions contained in the Conventions (e.g. abuse of right)?

   None.

II. “PERSONAL ACT OR OMISSION” – Attribution to the person liable

 How is the requirement for a "personal act or omission" in art. V(2) CLC 1992, art. 4 LLMC, and arts. 7(5) and 9(2) HNS interpreted in your jurisdiction? 

The “personal act or omission” refers to the act or omission of the “liable person himself” who is responsible for the maritime accident, (excluding master and crew members) pursuant to article 18 of the Several Provisions of the Supreme People's Court on the Trial of Cases of Disputes over the Limitation of Liability for Maritime Claims promulgated by the Supreme People’s Court, effective as of 15 September 2010.

 Where  the  party  entitled  to  limitation  is  an  entity,  what  are  the  requirements  for attributing  an  act  or  omission  to  the  party  entitled  to  limitation?
The act or omission attributable to the party entitled to limitation should be that of the legal alter ego of the entity. The act or omission of the alter ego, whether it is a, director, officer or other senior executive acting as legal representative of the entity will be deemed to be the act or omission of the party entitled to limitation. 

 Are there court decisions or legal texts in your jurisdiction where the right to limitation  under the Conventions or equivalent domestic legislation has been broken (or where it has been  submitted that such right should be broken), respectively confirmed (or where it has been  submitted that such right should be confirmed), for acts/omissions of: 
8 a. The Master? 
8 b. Crew members? 

8 c. The Designated Person Ashore/Company Security Officer?

8 d. Other individuals within the entity entitled to limitation?

8 e. Third -party contractors (e.g. agents of the vessel)?
There have been several cases involving the question of whether the shipowner should be deprived of the right to limitation for acts/omissions of the Master and other crew members. There have been no similar cases in respect of situations referred to in 8c, 8d and 8e.
In Mr. Mao Xue v. Mr. Chen Wei and Shengsi Jiangshan Shipping Com Ltd, it was held by the Shanghai High People’s Court that the shipowner of one of the vessels in collision, who was aware of but failed to interfere with the illegal conduct of the crew members including that of the one who was performing the duty of the Master at the time of the collision, should be liable for the misconduct of his employees which was the direct cause of the collision. The non-interference of the shipowner with the illegal conduct of the “Master” and other crew members was regarded as “the act or omission done with the intent to cause such loss or recklessly and with knowledge that such loss would probably result”. Thus, the shipowner was not entitled to invoke the right to limitation.

In PICC P&C Co Ltd Shantou Branch v. Fujian Pingtan Quanxing Shipping Co. Ltd and Wuxian, Mr. Wuxian was the shipowner of the vessel which suffered a total loss together with the cargo loaded on board, due to its unseaworthiness; Fujian Pingtan Quanxing Shipping Co. Ltd was the registered ship operator of the vessel. It was held by the Xiamen Maritime Court that Mr. Wuxian, as the shipowner, was not entitled to limit his liability since he knew that the vessel was unseaworthy and could have known that the unseaworthiness would cause the damage. However, the registered ship operator was still entitled to limit its liability since the ship operator’s intention or negligence for such damage was not proven. The judgement was confirmed by the Fujian High People’s Court.
 

In Zhoushan Tongtu Engineering Co Ltd v. Dandong Jixiang Shipping Co Ltd and Dandong Marine Shipping Co Ltd, the ship collided because of a dragging anchor which was due to the fault of the master of one of the ships. The Ningbo Maritime Court pointed out that the fault of the master should not be considered as fault of the shipowner. Even if the loss resulted from the master’s act or omission done with intent or recklessness to cause such loss, and with knowledge that such loss would probably result, it should not affect the shipowner’s entitlement to limitation of liability.
 

In Jiangsu CNPC & TAFO Corp v. Xinpengcheng Shipping (S) Pte Ltd, the Supreme People’s Court held that the claimant failed to prove that the fault of the master of the vessel blamed for the collision should be attributed to the fault of the shipowner. Therefore, the petition of the claimant to reject the shipowner’s right to limitation should not be supported.

III.  "WITH THE INTENT"/"RECKLESSLY"— Degree of fault
How is "intent" in art. V(2) CLC 199 2 / art. 4 LLMC/arts. 7(5) and 9(2) HNS or relevant

implementing domestic legislation interpreted in your jurisdiction?
The word “intent” should be interpreted as “being intentional or deliberate”. Acting “with intent” or “intentionally” means acting “deliberately”.  
How is recklessness under art. V(2) CLC 1992/art. 4 LLMC/arts. 7(5) and 9(2) HNS or relevant implementing domestic legislation interpreted in your jurisdiction? Does negligence  qualify as recklessness (“Qualifying Negligence') under art. V(2) CLC 1992/art. 4 LLMC/arts.  7(5) and 9(2) HNS in your jurisdiction?
The term ‘recklessness’ is understood as ‘gross negligence’ or “crassa negligentia”, which is at lower threshold than “intention”, but is higher than “negligence simpliciter”. Therefore, ordinary negligence does not qualify as recklessness.

10a. If the answer to the previous question is in the affirmative, what are the elements of Qualifying Negligence under art. V(2) CLC 1992/a rt. 4 LLMC/arts. 7(5) and 9(2) HNS? 
However, no specific judgment standard has been formed yet, and the judgment should be 

analyzed according to the different facts of the case.

11. What is the standard for recklessness under art. V(2) CLC 1992/art. 4 LLMC/arts. 7(5) and  9(2) HNS?

 No unified standard has been formed. Its analysis and judgment would be based on the specific facts of each case. Judge Yan Lin in Mr. Mao Xue v. Mr. Chen Wei and Shengsi Jiangshan Shipping Company pointed out that if the vessel is in serious contravention of the mandatory rules in relation to navigation, such as, the vessel not being registered or inspected, the crew members not being in possession of the required certificates which can prove their competence, or the vessel is operated beyond the permitted navigation area, the shipowner/ship operator will be presumed to be grossly negligent. If such violations are the direct cause of the accident which led to the loss or damage, the shipowner/ship operator cannot invoke the right to limit liability with respect to such loss or damage.

12.  How is "actual fault" in art. V(2) CLC 1969 interpreted in your jurisdiction?

13.  How is "privity" in art. V(2) CLC 1969 interpreted in your jurisdiction? 

12&13. The concept of “actual fault” and “privity” is absent in the domestic legislation of China.

IV.  KNOWLEDGE OF THE LIKELIHOOD OF THE HARMFUL RESULT

14. How is the requirement for knowledge in art. V(2) CLC 1992 / art. 4 LLMC/arts. 7(5) and 9 (2) HNS interpreted in your jurisdiction?
There are subjective and objective standards for the requirement of knowledge. Currently, in China's judicial practice, objective standards are adopted. In Shanghai Bomi Food Co., Ltd. v. Shanghai Haihua Steamship Co., Ltd.,
 it was pointed out that “since the judicial practice in China adopts an objective standard for the proof of ‘knowledge’ and other faults, anyone who violates laws and regulations should be deemed to have subjective faults.”

15. Does imputed or background knowledge suffice for the purposes of art. V(2) CLC 1992/art.  4 LLMC/arts. 7(5) and 9(2) HNS?
    Yes.

15a. If the answer to the previous question is in the affirmative, what are the relevant requirements?

There are no specific standard requirements; they will be derived on a “case by case” basis. 

16. Does failure to obtain the necessary information suffice for the purposes of art. V(2) CLC 1992/art. 4 LLMC/arts. 7(5) and 9(2) HNS?

Yes. However, the necessary information must be one that is required by law and shipping practices, and should have a causal relationship with the occurrence of accidents.

16a. If the answer to the previous question is in the affirmative, what are the relevant  requirements?
    There are no specific standard requirements; they will be derived on a “case by case” basis. 
V .  "SUCH DAMAGE"/"SUCH LOSS"
17.  How has the term "such loss"/"such damage" (art. 4 LLMC - art. V(2) CLC 1996 / arts. 7 (5) and 9(2) HNS 1996, respectively) been interpreted in your jurisdiction?
“Such loss’/‘such damage’ refers to the loss/ pollution damage which have been listed in Art. 4 of LLMC and Art. V (2) of CLC 1992 respectively.

V I.  BURDEN OF PROOF
18. Who bears the burden of proof to show that the requirements for breaking the right to limit  are fulfilled?
In principle, such a burden of proof is on the claimant who asserts that the liable party should be deprived of the right to limit. The claimant should prove not only that the liable party had “an act or omission done with the intent or recklessly and with knowledge that such loss would probably result”, but also that there is a causation between the act or omission and the loss.

19. Is it possible under the procedural rules of your jurisdiction that the burden of proof may  shift to the person liable under certain conditions?
The above mentioned principle of burden of proof can be adjusted according to the specific circumstances so as to shift the burden to the person liable. For example, if under special circumstances it is difficult for the claimant to prove the causation between the act or omission and the loss, the court may require the liable party to prove there is no causation between his act or omission and the loss.        
V II.  INDICATIVE REFERENCE TO OTHER CONVENTIONS

20. What is the wording used to implement art. 10(2) WRC and art. 6 of the Bunkers Convention  in your jurisdiction?
As for the claim for bunker oil pollution damage, Art.19 of the Provisions of the Supreme People's Court on Several Issues Concerning the Trial of Cases of Disputes over Compensation for Vessel-induced Oil Pollution Damage, promulgated by the Supreme People’s Court on 1 July 2011, states that “Claims for compensation for oil pollution damage caused by non-persistent fuel oil carried by oil tankers or fuel oil carried by vessels other than oil tankers shall be governed by the provisions of the Maritime Law of the People's Republic of China on the limitation of liability for maritime claims. Where a same maritime incident causes oil pollution damage mentioned in the preceding paragraph and other damage for which the liability can be limited under Article 207 of the Maritime Law of the People's Republic of China, the vessel owner's claim for limiting its liability for compensation within a same limit under Chapter XI of the Maritime Law of the People's Republic of China shall be upheld by the people's court.”

As for the claim for wreck removal, article 17 of the Several Provisions of the Supreme People's Court on the Trial of Cases of Disputes over the Limitation of Liability for Maritime Claims, promulgated by the Supreme People’s Court on 15 September 2010, states that “The maritime claims which are subject to limitation as prescribed in Article 207 of the Maritime Law do not include the claims raised from floating, removal, demolition or from making them harmless of the submerged, wrecked, stranded or abandoned ships, or from removal, demolition or from making them harmless of the cargo on board.”

21. How have art. 10(2) WRC and art. 6 of the Bunkers Convention been interpreted in your  jurisdiction in the context of breaking the right to limitation?
As mentioned above, claims for wreck removal are not subject to limitation under Chinese law. The requirements for breaking the right of the person liable to limit his liability with respect to the damage caused by bunker oil are the same as that under art. 4 of LLMC 1976 which has been absorbed into Chinese law.

V III.  EQUIVALENT  PROVISIONS
22.  The same language for the test for breaking the liability limits is used in art IV (5)(e) of the  Hague Rules as amended by the Visby Protocol :

22a.  Has your country ratified the Hague-Visby Rules or enacted these rules into their  domestic legislation?
China has not ratified the Hague-Visby Rules. However, the test for breaking the liability limits contained in the CMC is the same as in the Rules.

22b. If the answer to the previous question is in the affirmative, how are the relevant criteria as listed above (II -V) interpreted in the context of the respective provision incorporating art. IV  (5)(e) of the Hague-Visby Rules?
     The same interpretation to Q. II-V above will be applied to relevant criteria in the context of art. IV (5) (e) of the Rules.
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