CMI INTERNATIONAL WORKING GROUP ON
 JUDICIAL SALES OF SHIPS
COMMENTARY RELATING TO THE ATTACHED FIRST DRAFT INSTRUMENT

General Comments:-
(1) It has been suggested that the Instrument must include minimal requirements for judicial sales as otherwise contracting states may be obliged to recognise a judicial sale notwithstanding the violation of natural justice/fair process, etc.  The answer to this is that the draft Instrument allows the state in which recognition is sought to refuse recognition on the ground of ‘public policy’ and that could certainly cover a case of breach of natural justice/want of fair process.

(2) Another comment raised, relates to pre-existing international or supranational engagements.  Again, it’s felt that if the Court ordering the judicial sale has acted in disregard of pre-existing international or supranational engagements, then the state in which recognition is sought could refuse recognition on the ‘public policy’ ground.

Specific Comments:-

(3)  “Judicial sale of a ship” definition - It has been suggested that there is a reconciliation issue in relation to the third purpose “preservation of maritime claims in respect of the ship or her sister ship”. Our thinking is that this should remain in the definition because we believe that some maritime liens need to be enforced in a certain period in some jurisdictions and accordingly, the sale would be to preserve a maritime claim.

(4) “Court” definition – an important point has been raised in relation to this definition and building into the definition the concept that the court ordering the sale has to have not only the power in its own jurisdiction to sell a ship but to sell it free and clear so that State parties do not find themselves required by treaty to give a sale greater consequence than it has in place where it occurs. For example in the US, a non admiralty court can order the sale of a vessel to satisfy claims against its owner but the sale is not free and clear of maritime liens and encumbrances. In England, however, the position is a little different; only the Admiralty court has the power to order the sale of a vessel. Nevertheless, there is nothing to stop a claimant obtaining a judgment from any other court and if they find that the debtor owns a vessel present in the jurisdiction, pursuing enforcement steps against the vessel. Therefore, Frank Nolan has suggested the following addition to the definition of Court “… which is empowered under the laws of the State to sell or order the sale of a ship free and clear of any and all liens, charges and mortgages and hypotheques.”

(5) “Interested Person” definition – additional text was proposed to the effect that the definition of “Interested Person” should include “any person that has a claim as recognised by the law of the State in which the ship is sold by way of judicial sale prior to the judicial sale of the ship…”. It is only an “Interested Person” who can protest the Judicial Sale and of course, the wider the definition of “Interested Person” the greater the chance of challenges being brought and thereby a key purpose of the Instrument being undermined. It is our thinking, therefore, that such power should not be given to merely any creditor and that the definition should be restricted to the Owner, holder of a charge etc (as per the original draft). A simple creditor takes the risk as to what assets the debtor owns at any time and should not be given an extra right in this instance. However, if there is a strong feeling among the working group that this should be added then we are happy to insert this.

(6) Article 2 (2) – it seems to us that Article 2 (1) is wide enough to cover the situation outlined in Article 2 (2) and that the inclusion of Article 2 (2) may actually serve as an unnecessary restriction on the scope of the application of the article. We understand that this may be contentious and therefore if the group feel strongly that this article is needed, we are happy to reinstate it.

(7) Article 3 (2) – It has been suggested that this Article should include further items to be provided to the parties listed in Article 3. It appears to us that in this case, the fewer particulars the better. The aim of this Instrument is to maximise the chances of the judicial sale being recognised and whilst including more items is a good idea in principle, we fear that in practice, the longer the catalogue of information, the more chance of the notice being found to be defective.

(8) Article 6 (4) and (5) – a very valid concern has been expressed in relation to the subparagraphs of Article 6, that there is the possibility of a third party challenging the Judicial Sale which would risk undermining a key purpose of the Instrument. For this reason, we have adjusted the wording so as to ensure (a) that only an “Interested Person” can mount a challenge; (b) that the challenge can only be mounted in a court of the State where recognition is sought; and (c) that a challenge can only be made if one or more of the grounds set out in Article 8 is alleged to be met. However, cogent argument could be mounted to the effect that a broader right of challenge in a wider range of countries should be allowed.

(9) Articles 6(4), 7(3) and 8 – We read Article 7(3) as saying that the only sort of challenge mounted to a judicial sale would be for breach of one or more of the provisions in Article 8 and therefore we have confined Article 6(4) accordingly. However, if we have misconstrued the intention then please tell us but we do think that if Article 6(4) operates without that restriction then it could potentially undermine the Instrument itself.

(10) Article 8 – It has been suggested that the draft Instrument should be checked for consistency against various regulations and conventions. In relation to the International Convention for the Unification of Certain Rules relating to the Immunity of State-Owned Ships, we are of the understanding that there is no sovereign immunity for state-owned vessels, when they are trading commercially. The definition of “ship” in the Instrument includes commercial ships and we consider this definition wide enough to cover state-owned vessels, when they are trading commercially. Furthermore, in relation to insolvency regulations (for example the Cross Border Insolvency Regulations 2006), if the court in the State Party considers that the court which conducted the Judicial Sale had acted in breach of insolvency law then this would arguably fall within the public policy exception in Article 8(2) and then recognition would be refused on that ground.
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