Good morning ladies and gentlemen.

I am grateful for the opportunity of speaking on behalf of the International Group on the topic “Review of the Salvage Law – Is it working? Does it protect the Environment?”

Introduction

By way of background, the International Group is comprised of 13 principal not-for-profit mutual protection in indemnity Clubs (the Clubs), which between them provide third party liability insurance for approximately 90% of the world’s ocean-going tonnage and approximately 95% of the world’s ocean-going tanker fleet. The Clubs are domiciled in a number of different jurisdictions Bermuda, Japan, Luxembourg, Norway, Sweden, UK and the US. The Clubs are true mutual insurers in that the shipowner and charterer members (members) own and run the Clubs and are accordingly both insurer and insured.

The Group Clubs, individually, provide cover to their members for claims of up to US$ 8 million dollars. Between US$ 8 million and approximately US$ 6 billion, other than in respect of oil pollution and passenger and crew claims which are limited to US$ 1 billion and US$ 3 billion respectively, the Clubs ‘pool’ that is share the cost of claims falling on their members. The Clubs collectively purchase reinsurance from the commercial market for claims of between US$ 50 million and US$ 2.05 billion.

Club membership is drawn from the totality of the ship owning community, including of course salvors. I imagine that the great majority of salvors here today have tugs and other vessels entered with Group Clubs.

I should perhaps make it very clear at this stage that the Group and the ship-owning community have every interest in and are committed to maintaining a strong, vibrant and viable salvage industry. This is reflected in the efforts that shipowners and the Clubs have gone to over the years to meet salvors concerns, in particular in relation to remuneration from salvage and salvage related activities. The most recent example of such commitment is the development in conjunction with the ISU and marine property underwriters, of the Special Compensation P&I Clause (SCOPIC) in 1999.

Brief History of the Convention

Current salvage law is enshrined in the International Convention on Salvage 1989 (the Convention), which was finalised after some ten years of negotiation involving both industry and states (the latter in the form of the IMO Legal Committee), as a direct result of the ‘Torrey Canyon’ and ‘Amoco Cadiz’ incidents both of which had resulted in substantial pollution and consequent damage to the environment. It was recognised by both industry and states that the Convention should provide a sufficient incentive to salvors to always respond to incidents involving a threat to the environment to reflect society’s increased concern in protecting the environment, allied to the recognition that efficient and timely salvage operations could be a major factor in averting environmental damage.
During the course of the negotiations leading to the formulation of a draft Convention the CMI advocated that salvage law be extended to embrace the concept of ‘liability salvage’ that is a reward payable for minimising or preventing damage to the environment irrespective of whether property had been salved. The idea was not new as it had been proposed and rejected during the negotiations which led to LOF 1980. LOF 1980 did however for the first time introduce an exception to the ‘no cure, no pay’ principle since it provided that a salvor would have a ‘safety net’ and receive payment for his reasonable expenses plus an uplift not exceeding 15%, for salvage services rendered to a tanker laden or partially laden with an oil cargo whether or not successful, if such payment exceeded the conventional LOF ‘no cure no pay’ salvage award. 

The concept in the context of what was then a draft Convention was considered by the CMI at the Conference held in Montreal in 1981, and again rejected in favour of a compromise solution whereby a conventional salvage award would be enhanced to reflect the skill and efforts that the salvor had expended in preventing or minimizing damage to the environment (Article 13 1 (b)) but allied to broadening the approach adopted under  LOF 1980 by not limiting it to tankers and in addition providing for more generous remuneration to salvors (Article 14). This compromise solution was dubbed ‘the Montreal Compromise’.
Article 14 provides that a salvor is entitled to ‘special compensation’ if he carries out salvage operations to any vessel which threatens damage to the environment but fails to earn an award under Art 13 at least equivalent to the special compensation as calculated under Article 14, that is the expenses incurred by the salvor but subject to an uplift of between 30-100%. 
The Montreal Compromise was a carefully crafted solution reached between shipowners, salvors and property underwriters, which was subsequently endorsed by states by way of its adoption into the Convention.
The purpose of briefly referring to the events leading up to the formulation of the  Convention is to demonstrate that it was developed to meet industry and states’ concerns both in relation to protecting the environment and appropriately rewarding salvors for doing so and that the provisions of Art 13 and 14 of the Convention were designed to achieve this and resulted from a carefully constructed compromise agreement reached between shipowners, salvors and property underwriters.

The Convention is perhaps one of the most successful of the IMO Conventions developed by the Legal Committee. It was adopted by the Assembly in 1989 and came into force in 1995 a mere six years later. Apart from CLC 1969 I do not believe that any convention has been adopted with such alacrity, which includes the Bunker Convention 2001. Moreover 59 states, including the great majority of the major trading nations such as the US, China, Russia and many of the EU member states have ratified the Convention.

SCOPIC
Although the Convention did not come into force until 1995 it had been contractually incorporated into LOF 1990 and 1995, and accordingly most contractual salvages had been subject to its provisions for some time. Two major issues emerged in relation to the application of the Convention from the salvors point of view. Firstly the salvor had to prove that he had prevented or minimsed damage to the environment or threatened damage to the environment. Secondly following the H/L judgment in Semco Salvage & Marine Pte Ltd –v- Lancer Navigation (the Nagasaki Spirit) in 1997, it had been determined that salvors expenses as defined under Article 14 did not include a profit element.

Salvors approached shipowners and the Clubs with a view to rectifying what they saw as unintended consequences of the operation of Article 14, which were disadvantageous to them. In a further spirit of compromise shipowners and the Clubs agreed to consider salvors concerns with a view to agreeing a simplified framework for special compensation, which would promote a fast response to casualties but reduce the potential for legal disputes.

After considerable negotiation between shipowners, salvors, the Group and property underwriters the Special Compensation P&I Clause (SCOPIC) was finalised in 1999 as an alternative to Article 14 for dealing with the issue of special compensation and formulated in such a way that it could be incorporated into LOF.
SCOPIC introduced mutual advantages to all parties involved in salvage. 
The main advantages accruing to salvors are that:

(1) salvors no longer have to prove environmental threat and to overcome geographical restriction defences. A salvor can earn remuneration no matter where the incident occurs, whether in the middle of the ocean or close to shore. Moreover the application of SCOPIC is not dependant upon the degree of threat to the environment

(2) salvors are paid profitable rates for tugs, equipment and personnel deployed. The rates were deliberately intended from the outset to be and are generous.

(3) salvors cash flow problems have been eased because of the prompt mode of payment of  SCOPIC remuneration

(4) security for salvors is more certain

With the advent of SCOPIC in 1999, salvors reliance on Article 14 for a right to special compensation for preventing or minimising damage or a threat of damage to the environment has considerably diminished, which is a measure of SCOPIC’s success.

It would also seem that revenue derived from SCOPIC is greater than remuneration earned under Article 14. From statistics provided by salvors it would seem that revenue under Art 14 between 1991-2000 averaged $8m p.a. whilst revenue from SCOPIC between 1999-2008 averaged $36m p.a.

Moreover SCOPIC rates are not static. In 2007 following negotiations between the Group, ICS, the ISU and property underwriters, the tariff rates were increased for personnel and equipment by 15% and for tugs by 25%. In addition it was agreed in 2007 that the rates would be again reviewed in 2010. Negotiations on rates have taken place during the course of 2010. Recommendations have been made by the SCOPIC Committee, composed of representatives from ICS, ISU, the Group and property underwriters, that the rates should be increased by 10% across the board, that is for personnel, equipment and tugs. These recommendations are being considered by the parent bodies of each organisation. 
SCOPIC was specifically developed to address salvors’ concerns in relation to the uncertainty resulting from the application and interpretation of Art 14, with substantial input from them and with their agreement. It provides salvors with the certainty of a reasonable and profitable reward for preventing or minimising damage to the environment, which on current evidence they clearly prefer. 
All parties engaged in salvage have acknowledged the effectiveness of SCOPIC. Indeed in the September 2007 issue of Salvage World, the then president of the ISU stated: 
“The importance of SCOPIC is that it provides the all-important financial incentive when salvors are confronted with cases which might otherwise lack financial viability. The fact that the international P&I community has agreed to an increase in the SCOPIC tariff confirms this system’s valuable role in preventing damage to the marine environment. The decision also contributes to maintenance of high levels of salvage service”.

Recent History

In 2006 the ISU together with property underwriters once again raised the issue of liability salvage, but under a different name ‘environmental salvage’. With a view to ensuring full consideration of the issue, salvors and property underwriters requested that the Lloyd’s Salvage Group (LSG), the liaison group on which salvors, shipowners, property underwriters and the Group are represented, establish a working group to look into the concept of environmental salvage. Shipowners and the Group felt that the issue of liability / environmental salvage had been satisfactorily resolved by way of the Montreal Compromise and the development of SCOPIC. Nevertheless in their usual spirit of co-operation and in order to accommodate salvors’ and property underwriters’ wishes, they agreed to the establishment of and to participate in an LSG Working Group to consider the concept. The working group, comprising the ISU, ICS, property underwriters and the Group, was established in 2007 and met on three occasions.

The ISU initially put forward the concept of environmental salvage - the introduction of an award for minimising or preventing environmental damage separate and distinct from that for salving property - on the grounds that the salvage industry was financially constrained and required additional funding if it was to survive in a viable form. The Group and ICS agreed to consider the ISU’s assertion subject to the provision of financial information and statistics that would substantiate it. The ISU were initially unable to provide relevant data but subsequently did so at a relatively late stage in the discussions. The data made it clear that revenue from LOF, SCOPIC and related services (e.g. wreck removal) had and was continuing to increase substantially, from some $150 million in 1999 to $311 million in 2005. The Group’s understanding is that it has increased substantially since 2005. 

The ISU then abandoned their ‘impoverished’ approach and sought to justify their proposal on the basis that in recent times there has been an increased focus on protection of the environment and this often takes priority over and above any operation to save property. Moreover whilst the efforts expended by salvors in protecting the environment confer a benefit on liability insurers, salvors are currently insufficiently rewarded in a way that reflects this benefit. 
Property underwriters were interested in a revision of Article 13 since in their view, despite agreeing to the Montreal Compromise, it is unreasonable that awards under Article 13.1 (b) should be enhanced by including in the criteria for assessing such awards the skill and efforts of the salvors in preventing or minimising damage to the environment.  The result of this is that liability underwriters in effect benefit at property underwriters’ expense.
At the third meeting of the working group held in April 2008 it was agreed that the ISU and property underwriters would formulate a proposal to put to the ICS and the Group which would meet certain criteria, in particular:

(a) that the concept of environmental salvage would be clear in scope and effect
(b) introducing the concept would demonstrably improve casualty response, confer a net financial benefit on those meeting the costs and represent an improvement over SCOPIC.
The proposal was put forward in February/March 2009. In essence it established a stand-alone reward for conducting salvage operations that prevented or minimised a threat of damage to the environment. The text of the proposal is set out on pages 21-23 of the Discussion Paper prepared for the IWG meeting that took place on 12/5/10. 
ICS and the Group at a meeting held with the ISU on 6/7/10 advised the ISU that the proposal did not in their view meet the agreed criteria.

In light of the above chronology of events the Group was both surprised and disappointed to find that the ISU had approached the CMI in December 2008 with a request that the CMI review the Convention and that an IWG was established without first consulting other interested parties such as shipowners and the Group.
Is current salvage law working?

It has been suggested that because of the dissatisfaction with certain aspects of the operation of and the interaction between Articles 13 and 14, the Convention is flawed, does not therefore operate effectively and accordingly should be amended.

The dissatisfaction in relation to Article 13 is largely that of property underwriters for the reasons given above. However the operation of and interaction between the two articles was a part of the Montreal Compromise which was agreed to by all of the parties engaged in and paying for salvage. Nothing has substantially changed since the Compromise was finalised. 

Moreover the principle of those participating in a maritime adventure sharing in all aspects of that adventure including protection of the environment are reflected in international Conventions such as the 1992 CLC/Fund Conventions and the 1996 HNS Convention and its 2010 Protocol .

It is also worth noting that where the shipowner is in breach of his contract of carriage e.g. lack of due diligence before and at the beginning of the voyage to make the vessel seaworthy, although cargo underwriters may initially pay or be liable for their proportion of any article 13 award, they will recover this by way of recovery of or non-payment of GA expenditure.

For the reasons stated above the Group believes that the current criteria for determining an award under article 13.1, including enhancement of the award under sub-paragraph 1 (b) is entirely equitable. 

So far as Article 14 is concerned it has been suggested that the development of SCOPIC indicates the shortcomings of the article and accordingly the need to amend the Convention. The UK courts interpretation of Article 14 has from a salvors view point had some unintended consequences in many salvage cases, most importantly the need for salvors to prove a threat to the environment to overcome any geographical restrictions and that rates for tugs, equipment and personnel do not include a profit element. However it is worth noting that SCOPIC is an alternative to Article 14 and salvors have an option whether or not to invoke it. Normally it seems they will do so in preference to the application of Article 14, but not on all occasions since special compensation assessed under Article 14 can be increased by up to 100% of the salvors expenses. 

It should also be borne in mind that a voluntary industry agreement to supplement the efficient operation of an international convention as in the case of SCOPIC and the Salvage Convention is not unique. In 2003 a Protocol to the 1992 Fund Convention was adopted by the IMO, the Supplementary Fund Protocol, which provides for a third tier of compensation by establishing a Supplementary Fund which will respond to any one pollution incident up to 750 million SDR.
The Protocol came into force in 2005 and is financed in the same way as the 1992 Fund Convention that is by contributions levied on any party receiving crude or heavy fuel oil after sea transport in a contracting state. In 2000 when the Protocol was being formulated an IOPC working group was established to look into the issue of revising the 1992 CLC/Funds Conventions. One of the main concerns that states had was a perception that there was an imbalance between contributions to pollution incidents, made by shipowners under CLC and contributors under the Fund Convention. There were also other concerns, such as the substandard transportation of oil, the definition of ship and the issue of compulsory insurance. 

The Group and ICS participated in the working group and in order to demonstrate their support for the two Conventions, the way in which they operated and interacted and their commitment to the sharing principle, offered to enter into two voluntary agreements to ensure a fair sharing of claims. These agreements are the Small Tanker Oil Pollution Indemnification Fund (STOPIA) and the Tanker Oil Pollution Indemnification Agreement (TOPIA) both of which which took effect in 2006. STOPIA substitutes the limit of liability under the 1992 CLC for a tanker entered with a Group Club of not more than 29,548 gt, from SDR 4.5 million to SDR 20 million. TOPIA provides that tanker owners entered with Group Clubs will indemnify the Supplementary Fund for 50% of the amount of any claim falling on the Supplementary Fund. 
Many states decided there was no need to proceed with the revision of CLC 1992 on the basis of the offer made by shipowners / Clubs to formulate these two agreements to facilitate the operation of CLC and the Supplementary Fund Protocol, even though neither the agreements nor their underlying principles are incorporated in any convention.
As indicated above from statistics provided by the ISU, it is clear that revenue from salvage under LOF, SCOPIC and other related services has been increasing very  steadily, not to say spectacularly, since 1999. The ISU is happy to accept this is the case. SCOPIC has proved itself more than a mere ‘safety net’ enabling a salvor to recover his expenses and possibly earn him a ‘little profit’ but to the contrary appears to provide a very healthy profit. That the revenues are there to finance a viable and sustainable salvage industry does not seem to the Group to be in issue.
The operation of the Convention together with the certainty provided by SCOPIC  that salvors are rewarded for minimising or preventing damage to the environment, in the  view of the Group clearly indicate that current salvage law is operating successfully, ensuring a viable and profitable salvage industry and protecting the environment.

Issues raised in the CMI questionnaire relating to the ISU’s proposals. Would these improve Salvage law?
It was clear from the IWG meeting held on 12/5/10, that what lies at the heart of the ISU’s proposals to review and amend the Convention is their desire to amend articles 13 and 14 to create a stand-alone award for preventing or minimising threatened damage to the environment during the course of salvage operations. If it were not for this no review would have been proposed.
The ISU have proposed that three Convention articles be reviewed and amended.
(a) Revised Art 1

Under revised Article 1 it is proposed that the definition of ‘damage to the environment’ be amended by expanding the geographic scope from coastal or inland waters or seas adjacent thereto to any area where services are being carried out to a vessel, its bunkers or cargo. In addition, although the wording is not at all clear, it seems that it is intended that the definition should also include “a vessel her bunkers and cargo which is or may become a hazard or impediment to navigation or may reasonably be expected to cause harmful consequences to the marine environment or damage to the coastline or related interests of one or more states”.

Under SCOPIC it is no longer necessary for a salvor to overcome any geographical defence and the Group has accordingly accepted an expanded geographic scope albeit in the context of SCOPIC. It does not therefore see the need to amend the definition. 
However where a vessel is a hazard or impediment to navigation it may already be sunk or stranded and accordingly a CTL / wreck. It is unclear therefore whether the proposed amendments would entitle a salvor in such circumstances to continue services under LOF. It would be strange indeed if a salvor under an amended Convention were to be put in a position where he could claim an environmental salvage reward for removing a wreck and this would be unacceptable to the Group.
Moreover determining whether a vessel may become a hazard or impediment to navigation or may reasonably be expected to harm the marine environment or damage the coastline or related interest or one or more states, would be entirely speculative, arbitrary and uncertain.

(b) Revised Art 13

The proposed amendments to delete paragraph 13 1 (b) and to introduce a new paragraph 13 (4) to reinforce such deletion, would have the effect of removing any element of sharing in the protection of the environment as between property and liability underwriters. It would also negate the Montreal Compromise and as indicated above the Group does not believe the rationale for the Montreal Compromise has altered nor has there been any substantive change in the way salvage operations are conducted. 
(c) Revised Art 14

Revised Article 14 provides that the salvor, before he is entitled to any reward or remuneration, must carry out salvage operations in respect of a vessel, its bunkers or cargo that threaten damage to the environment. Subject to the addition of salvage of bunkers this section of the article is no different to the current Article 14 wording. Revised Article 14 however provides that the salvor is entitled to an environmental award rather than special compensation. The criteria for determining the award are the same as those applied in assessing an Article 13 award with the exception, needless to say, of the salved value of the ship and other property but with the addition of  “the extent to which the salvor has prevented or minimized damage to the environment and the resultant benefit conferred”.

The ISU appear to have recognised that there should be a cap on any environmental salvage award and have proposed that this be either limited to US$250 per gross ton of the vessel subject to a minimum tonnage of 20,000 tons or to the amount of a shipowners limitation fund under CLC 1992, HNSC, the Bunkers Convention and LLMC 1996 “whichever may be appropriate in the circumstances of the case”.

Finally Article 14.4 provides that any environmental award shall be paid for by the shipowners.

The proposals contained in revised Article 14 are an attempt to once again revive the concept of ‘liability salvage’ with all the problems associated with it, which caused it to be rejected on two occasions as detailed above in favour of the Montreal Compromise. 

Moreover in reverting to the wording contained in current Article 14 it seems salvors will once again have to prove that there was a substantial threat of damage to the environment   and the extent to which he has prevented or minimised that threat. In addition under the proposal it will be necessary in some way quantify the ‘resultant benefit conferred’. This will result in the need to adduce costly expert evidence as to what constitutes a threat, its potential financial impact and the resultant benefit. As an example of the difficulties associated with quantification take a situation where an oil spill is successfully avoided in the Gulf of Mexico.  It would require extensive expert evidence to attempt to determine the amount of oil that might have gone ashore and where, for instance wholly on one or other of the US and Mexican coasts or on both. If the latter would CLC to which Mexico is a party or US OPA 90 be applicable? It would also be necessary for different experts to attempt to quantify the damage that might have resulted from the spill to fisheries, tourist resorts, hoteliers and so on. 

Any environmental award would inevitably be subjective, speculative and hypothetical which would lead to a lack of consistency between awards. It would also severely delay any payment to salvors unlike the position under SCOPIC. 
Overcoming these problems was one of the main reasons that the ISU participated in the development of the SCOPIC agreement which ensures certainty of reasonable and profitable remuneration to a salvor for preventing or minimising damage to the environment together with early payment of such remuneration.

There are of course other problematic issues associated with the proposal. For instance the shipowner might not be liable for the incident e.g. if misdeclared dangerous cargo causes a major casualty and yet it is proposed that the shipowner meet any environmental award. Would and if so how would an owner’s right to limit his liability or his loss of the right to limit in respect of  the  damage averted be taken into account in assessing the award. 
The ISU recognise that it is necessary to establish an ‘environmental award fund’ and have proposed two methods of doing so. Both seem arbitrary and illogical. Option 1 as indicated above is based on the tonnage of the vessel with a minimum fund value of US$5 million and a maximum fund value in the region of US$45 million. This could result in the illogicality that the maximum fund available to a salvor who has earned an ‘environmental award’ in respect of a fully laden 20,000 tanker being limited to US$5 million but the fund applicable to a 100,000 bulker having only bunkers on board amounting to US$25 million.

Option 2 relates the cap to the owner’s limitation fund under whichever of the liability / compensation Conventions or LLMC 1996 ‘is appropriate to the circumstances of the case’. It seems illogical to link a cap for an environmental award to an owner’s limit of liability under a liability / compensation Convention. Moreover how is it intended to determine what Convention is appropriate particularly when the salvor earns an environmental award in respect of a vessel fully laden with an HNS cargo but which also has bunkers on board. 

There is no indication that salvors are not engaging in salvage operations which they otherwise would, if they were entitled to a separate environmental award nor that the services they provide would be improved by virtue of such an award. There seems little doubt that they undertake operations which on an Art 13 ‘no cure no pay’ basis may be marginal, because of the financial incentive already provided by Article 14 and SCOPIC. 

The introduction of an environmental award as proposed by salvors seems to the Group to be a retrogressive and backward step and one which has in the past been rejected. It would inevitably lead to delay in payment, uncertainty and inconsistency in awards and increased legal costs, all of which difficulties are met by SCOPIC. 
The Group does not believe that the ISU’s proposals to amend the Convention would in any way improve the application of salvage law.
IMO  
‘Ownership’ of the Convention is with the IMO. The Convention can therefore only be amended if the IMO Legal Committee decides to do so. 
The Convention was formulated by the IMO to meet increased concerns for the protection of the environment and under the Convention both the owner and the salvor owe duties to one another to exercise due care to prevent or minimise damage to the environment. From States perspective the Convention operates very effectively and there is accordingly a satisfactory legal mechanism in place to ensure the environment is protected.

IMO Resolution A. 777 (18) provides that the Legal Committee will only entertain proposals for amending existing conventions on the basis of a ‘clear and 

well-documented compelling need’ to do so. 
The Group does not believe that the Legal Committee will view the ISU’s proposals as making out a case for amending the Convention or satisfying the requirements of the Resolution.

Conclusion

As will be appreciated from what has been said above shipowners and the Group believe that with SCOPIC supplementing the Convention, salvage law is working well and operates very effectively to protect the environment. The ISU’s proposed amendments to the Convention would not in the Group’s view in anyway improve on current salvage law or on a practical side result in the provision of more efficient salvage services. Rather they would herald a return to an uncertain, arbitrary, subjective and costly system of remunerating salvors for preventing or minimising damage to the environment, which they rejected some years ago and which does not provide a sustainable way of ensuring funding for the salvage industry. SCOPIC which was devised after lengthy negotiations between salvors, shipowners, property underwriters and the Group is now a tried and tested system which provides certainty of a profitable reward to salvors for preventing or minimising damage to the environment.
Thank you for your attention.
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