Comité Maritime International

QUESTIONNAIRE 

in respect of 

THE IMPLEMENTATION IN NATIONAL LAW OF

MANDATORY INSURANCE PROVISIONS IN INTERNATIONAL CONVENTIONS

REPLY of the Italian Maritime Law Association

1. Licensing
Does an insurer wanting to insure the risks under the Convention referred to above need a license?

Yes, it does.

If so,

1.1
must it be a national license, or do your respective authorities accept licenses issued by foreign bodies?

According to arts. 23 and 24 of the Italian Insurance Code (Law Decree 209/2005) “the taking up of life or non-life [insurance] business under the right of establishment” or under the freedom to provide services “in the territory of the Italian Republic, by an insurer with head office in another member State, is subject to the notification to ISVAP
, by the supervisory authority of that State, of the information and conditions required under EU provisions”.

Meanwhile as per article 28 of the Italian Insurance Code, if an insurer with head office in a non EU Member State intends to insure risks in the territory of the Italian Republic, it shall first be authorised by ISVAP, with an order to be published in the ISVAP Bulletin.

The authorisation shall be valid only within the national territory. 

The authorisation may not be granted when the home State does not comply with the principle of equality of treatment or of reciprocity vis-à-vis insurers with head office in the territory of the Italian Republic which have set up or propose to set up a branch in that State.

1.2
What are the consequences if an insurer issues a policy without the respective license?
An insurance contract concluded with an unauthorised insurer or with an insurer prevented from concluding new business shall be null and void (art. 167of the  Insurance Code).

Furthermore “Anyone pursuing insurance or reinsurance business without authorisation shall be punished with imprisonment from two to four years and with a financial penalty varying from twenty thousand to two hundred thousand Euros” (art. 305 Insurance Code). This measure regards typically Italian insurers. In case of a foreign insurer who issues a policy without having the necessary license, ISVAP notifies to the supervisory authority of the member State or of the third State the facts and the lack of authorisation. The foreign authority will then take appropriate action against the insurer according with the applicable national regulation.
1.3
Is there an obligation of a licensed insurer to conclude insurance contracts?
There is no obligation of a licensed insurer to conclude insurance contracts.
2. Certification

2.1
Will a certificate issued by a convention state
2.1.1
be recognized in your state without any preconditions?

Yes, it will.
2.1.2
be subject to investigation whether insurance satisfying the convention requirements actually exist?

No, it will not.
2.1.3
be rejected if there is evidence that there is no valid insurance at all or that the insurance is not satisfying the convention requirements?

No, it will not.
2.2
Does the authority in your state in charge of issuing the certificate 

2.2.1
require a license of your state or is it sufficient that the insurer is licensed in another state?

It is sufficient that the insurer is licensed in another convention State.

2.2.2
investigate the insurance conditions before issuing a certificate?

Yes it does. The authority shall check that the formal requirements of the insurance policy comply with the provisions of the international convention.

2.2.3
investigate the financial standing of the insurer?
No, it doesn’t.

2.2.4
investigate the license of the insurer?

No, it doesn’t. It will only investigate that the insurer is actually licensed in his home State.

3.
Statutory Law

3.1
Does your national law contain any provisions specifically designed to transform the above mentioned provisions in international conventions into your national law?
Italy is not party to the Athens Protocol 2002, the HNS Convention and the Wreck Removal Convention. Italy ratified the CLC 1992 Protocol which was incorporated into the Italian legal system with Law 177/1999. Such Law makes reference to art. VII.8 of the Protocol but has no specific provision on direct action.

With Law 19/2010 Italy has then authorized the ratification of the 2001 Bunker Convention which however has not yet entered into force. Here again the Law makes reference to art. 7.10 of the Bunker Convention but does not contain anything as regards direct action. The only specific provision is contained in art. 6 of Presidential Decree 504/1978 (as amended in 2010) relating to the duty for ships to carry on board the relevant insurance certificate.

For sake of completeness it should be mentioned that pursuant to Directive 2009/20/EC of 23 April 2009 by 1st January 2012 Italy, as all other member States, shall need to have insurance for maritime claims covering ships flying its flag. The insurance is to cover maritime claims subject to limitation under the 1976/1996 LLMC.

If so, could you 
3.1.1
summarize the main characteristics of those provisions?
Art. 6 of Presidential Decree 504/1978 (as amended with Law 19/2010) states that ships which are within the scope of application of the law must carry an insurance certificate (within the meaning of the 1992 CLC Protocol and the 2001 Bunker Convention) in order to be allowed into Italian territorial waters and ports. It then put on shipowners the duty to give proper information to the Italian authorities about the certificate and sanctions the absence of such a certificate.
3.1.2
provide the IWG with an English translation of those provisions?
Art. 6 of Presidential Decree 504/1978 (as amended in 2010)

“Vessels having gross tonnage over 1,000.- tons may enter and stay into Italian ports and terminals in Italian territorial waters for commercial operations and can pass through Italian territorial waters only if they have the insurance certificate.

The master must take care that when entering, staying and passing through as per first paragraph, the insurance certificate mentioned in the first paragraph is kept on board.

The registered owner must lodge a copy of the insurance certificate with the port of registry of the vessel.

Prior to access to the port or terminal, the registered owner, the shipowner or the ship agent of the vessel referred to in the first paragraph must report the maritime authority of the port with the details of the insurance certificate which must be exhibited by the master soon after the arrival.

In case of absence or irregularity of the insurance certificate, the maritime authority of the port refuses the access or departure of the vessel, forbidding or suspending the loading and unloading operations, and reporting to Customs as regards implementation of the said measures.”

3.2
If your national law does not contain any provisions specifically designed to transform the above mentioned provisions in international conventions into your national law, does your national law then contain general provisions on mandatory insurance, which also apply to the mentioned provisions in the international conventions?
The Italian legal system does not have any general provision on mandatory insurance, which could apply to the above mentioned provisions.
If so, could you 

3.2.1
summarize the main characteristics of those provisions?

3.2.2
provide the IWG with an English translation of those provisions?

3.3
What does you private international law provide for as the applicable law,
3.3.1
if the claimants are national persons or companies, but if the insurer is a foreign company?

3.3.2
if the claimants are foreign persons and companies, but if the insurer is a national company?

3.3.3
if the claimants and the insurer are foreign companies?

In all the above cases, under Italian law, as dictated by Art. 7 of EC Regulation 593/2008, the law governing the insurance contract for such large insurance risks is the law chosen by the parties to the contract or, in case of lack of choice, the law of the country where the insurer has his habitual residence. 
However, the following additional rules apply to insurance contracts covering risks for which an EU State imposes an obligation to take out insurance: 
(a)
the insurance contract shall not satisfy the obligation to take out insurance unless it complies with the specific provisions relating to that insurance laid down by the EU State that imposes the obligation. Where the law of the EU State in which the risk is situated and the law of the EU State imposing the obligation to take out insurance contradict each other, the latter shall prevail; 
(b)
by way of derogation, an EU State may lay down that the insurance contract shall be governed by the law of the EU State that imposes the obligation to take out insurance.

Pursuant to the above, art. 180.3 of the Italian Insurance Code states that the special provisions of a State law imposing an obligation to take out insurance override the provisions of the law governing the contract and if such insurance is meant to operate in more than one State the special provisions of the interested State apply.
4.
Jurisdiction/Proceedings

4.1

Does your national law contain provisions on jurisdiction of courts for direct claims against Insurers?
We should perhaps make it clear that under Italian law no general provisions on jurisdiction regarding direct claims against Insurers are in force, whilst some rules relate to matters of venue (e.g., in the field of motor insurance, Art. 140 of the Decree 7 September 2005, n. 209 expressly states that, if more than one person is injured in the same road accident, all the deriving proceedings must be disposed of by the same Court (“litisconsorzio necessario”, Art. 102 Code of Civil Procedure) 

In general, Italian law does not allow direct claims by the damaged party against the liability insurer. Although Art. 1917 Civil Code provides that “…the Insurer …is obliged to pay directly [to the damaged party] on the Insured’s request”, it is plain that this does not vest the damaged party with any kind of direct claim.

That said, under Italian law direct claims against the Insurers are allowed for a number of specific sectors (motor and pleasure boats insurance, passengers carried by air, damages to third parties on the surface, etc.), and in some cases rules on jurisdiction are provided for (e.g. art. 20 of the Rome Convention, 1952, on damages caused by foreign aircrafts to third parties on the surface).
If so, does your national law

4.1.1
allow foreign claimants to directly sue national insurers in your national courts?

Yes, it does. The right to sue a person domiciled in Italy (the right to jurisdiction is in general granted by Art. 24 of the Italian Constitution) according to Art. 3 of Law 31 May 1995, n. 218 (on the reform of the Italian system regarding international private law) and the EC rules on jurisdiction, applies to foreign claimants. Such a right is not avoided by the rule on reciprocity established by Art. 16 of the Preleggi (General Provisions on the Law) since it is plain that “The reciprocity condition set forth by Art. 16 of Preleggi is relevant only as far as the merits of the claim is concerned but has no incidence on jurisdiction as such” (Supreme Court of Cassation 4 May 2000, n. 5583). 

4.1.2
allow foreign and national claimants to directly sue foreign insurers in your national courts?
Yes, it does, in compliance however with the governing rules (Sect. 2, 3, 4 – Ch. 2) of Council Regulation (EC) n. 44/2001 (esp. Art. 11) which are extended to non EU States by Art. 3 of Law n. 218/1995 which also extends to jurisdiction the criteria set forth for territorial venue.

4.2
Does your national law allow that the direct claims against an insurer are subject to an arbitration clause?
Italy is party to the 1958 New York Convention and in general Italian case law is now quite favourable to arbitration in dubious cases. We doubt, however, that an arbitration clause agreed between the Insurer and the Insured might affect the latter’s right to act in Court. Quite apart from the problem whether an arbitration clause may bind a third party, there may be reasons of public policy against subjecting the right to direct claim to such an arbitration clause.
4.3
Does a judgement against the liable party bind the courts of your country in a direct action against an insurer as regards the merits and quantum?

Yes, it does.

If so, 

4.3.1
does this also apply to judgements in default?

Yes, it does.

4.3.2
can the insurer invoke that the court having decided on the claim against the party liable has not had jurisdiction?

We think he can not. Should Italian Courts lack jurisdiction to decide a case, jurisdiction would however be established if the defendant does not object in his first defence (Art. 4 law 218/1995 and Art. 24 of Council Regulation (EC) n. 44/2001. See, in any case, art 9, 10, 11, 12,13 and 14 of the aforesaid Regulation).

4.3.3
can the insurer invoke that the party liable has not been properly served with proceedings and no opportunity to defend itself?

We would say no, but to our knowledge this is a largely unexplored field of our law. Italian law has approached the problems concerning direct action without care for coordination (in the absence, as we have already said, of any general rule) and we are not aware of any decided case concerning this question.

4.3.4
can the party liable invoke that the party liable has not defended itself properly?
This question seems to make sense only if we read “the insurer” instead of “the party liable” where this expression appears for the first time. That said, if we stay with the insurer/insured relationship, the general rule is that the insured is liable to the insurer for the prejudice caused by his not taking care to minimize the damage (Art. 1914 and 1915 Civil Code). In the case, however, of a direct claim from the damaged party we would think that a previous poor defence from the insured (“the party liable”) should not affect the damaged party’s rights against the insurer, without prejudice for any “internal” recourse between the insurer and the insured.

4.5
Can the claimant under your national law sue the person liable and the insurer in the same proceedings?

Yes. Special rules are provided in specific cases (e.g. motor insurance).

If so,

4.5.1
are there any requirements as to the domicile of the party liable or the insurer?

We would refer to Art 11 of Council Regulation (EC) n. 44/2001 and the general rules provided by Art. 3 of Law n. 218/1995.

4.5.2
Does your national law contain provisions on what has to happen if the insurer requires that the party liable is joined as a further defendant?
The general rule is that each party may call, in the proceedings, a party with which proceedings are to be shared or by which guarantee is required (Art. 106 Code of Civil Procedure). In the case of motor insurance, which is the main case of direct claim against the insurer in Italy, “In the proceedings against the insurer also the liable party must participate” (Art. 144, 3 Decree 7 September 2005, n. 209).

5.
Particulars of direct action
5.1
Does your national law contain provisions according to which a direct claimant has to fulfil requirements for commencing a direct action against an insurer?
A direct claim vs. the liability insurer is generally not allowed under Italian law: such a possibility is contemplated for specific (and limited) cases of compulsory insurance coverage, for instance the liability arising from the circulation of motor vehicles or the liability arising from hunting. A direct claim vs. the insurer is furthermore contemplated with regard to the damages caused by aircrafts to third parties on the surface pursuant to article 1015 of the Italian navigation code; no direct action is generally permitted in cases of non-mandatory insurance coverage (like the insurance coverage of the liability arising from contracts of carriage of goods). The direct action may be subject to a prior request of payment and to a deadline granted to the insurer to reply and take the actions aimed at indemnifying before being exposed to a lawsuit. 

5.2
Does your national law contain provisions on burden and measure of proof which distinguish between a claim against the party liable under the respective convention and a direct claim against the insurer of such party?
There is no provision establishing a different burden and measure of proof, which therefore coincide with those set out for the action against the party liable.
5.3
What defences does your national law allow an insurer against a direct claim?
The insurer is allowed to raise the same defences available to the insured, but cannot challenge the action on the ground of exceptions and defences arising from the contract of insurance, like for instance the insured’s failure to pay the premium or to comply with the measures set out in the contract of insurance for the mitigation of damages or the prevention or avoidance of the risks or losses. The insurer can however reject the claim on the grounds that the contract does not exist, or is totally null and void.

5.4
Can the insurer take over the defence of the party liable, and has the insurer a statutory power of attorney to act for the party liable?
The insurer can take over the defence of the party liable, but it has no statutory power of attorney, although the representation of the insured is normally set out in the contract of insurance.

5.5
Are there any time limits in your national law for a direct action against an insurer?
Yes, there are time limits which do not necessarily coincide with those applying to the action against the insured (which is normally subject to a 5 years time limitation for actions in tort, or the longer time limitation in case the conduct gives rise to a crime or an offence).

If so,

5.5.1
what protects such a time limit (e.g. court proceedings; demand letters)?
Court proceedings are requested just in case the time limit is established as “decadenza” (forfeiture), whilst demand letters claiming damages are sufficient to avoid the time bar when the time limit is a “prescrizione” (prescription). 

The time limit for the action against the insurer is normally a prescrizione, which requires just the transmission of a request for payment expressing the intention to exercise the right to seek the recovery of the damages: a new time limitation of equal extension starts to run from the receipt of the request, and the claimant must therefore send a new request for payment before the expiry of the time bar.

5.5.2
can the time limit be extended by agreement? If so, is the agreement with the insurer sufficient or does the party liable have to agree to the extension as well?
Under Italian law (art. 2936 Civil Code) provisions of law establishing time limitations as prescrizione cannot be modified or extended by the parties, therefore an extension would be ineffective.

5.6
Under your national law, are the party liable and the insurer jointly liable?
The damaging party is liable for liability in tort, the insurer as consequence of the provision of law, and are jointly and severally liable.
If so,
5.6.1
what legal consequences does your national law provide for such joint liability?
It is a peculiar form of joint liability, since the insured’s liability arises ex delicto and may be unlimited, whilst the liability of the insurer is capped by the maximum coverage agreed in the insurance contract. The direct action against the insurer is an option, inasmuch as the damaged party can decide to act just against the party liable. 

5.6.2
can the insurer file a cross action against his insured in the same proceedings?
Yes

5.6.3
do your courts in such a situation give effect to a jurisdiction or arbitration clause in the insurance policy?

Yes

5.7

Does your national law allow that the claimant assigns his direct claims to a third party?
The issue is disputed and somewhat controversial. The assignment is generally admitted for monetary claims and credits. However it is disputed whether a claim for physical damages can be assigned and enforced against the insurer, since article 1260 civil code excludes the possibility to assign claims and credits of “personal nature”.
If so,

5.7.1
are there any requirements for the validity of the assignment?
The assignment must be notified to the debtor, preferably by a Court officer.
5.8
What qualifies under your national law as a wilful misconduct?
Italian jurisprudence mainly considered fraud and gross negligence, and wilful misconduct is somehow unfamiliar to Italian Courts. The notion of “gross negligence” (colpa grave) implies a degree of negligence lesser than the wilful misconduct and recklessness. 

5.9
Does the insurer acquire rights against his own insured (the party liable) if he has to indemnify the direct claimant in circumstances, under which he would have avoided cover if he had been sued by the party liable and not by the direct claimant?
Since the direct action against the insurer is contemplated in limited cases in order to safeguard the right of the party damaged to seek and obtain full recovery, the insurer is generally prevented from excluding liability on the basis of the conduct of the insured, but can seek recovery of the indemnity paid against the insured.

5.10
How is limitation of liability affected under your national law in cases of direct actions?
There is no specific provision on the issue, but as a general rule the insurer is allowed to raise the same defences available to the insured.
5.11
Does your national law contain consequences, if the insurance contract contains provisions which are not consistent with the Conventions referred to above?
Yes, for instance in case the certificate provided by the shipowner pursuant to art. VII of the CLC Convention 1992 is considered by the harbour master defective or irregular, the ship may be prevented to berth or to begin loading or unloading, and the defect is reported to custom authorities. 

If so,
5.11.1
are such provisions invalid?

5.11.2
is the whole contract invalid?

5.11.3
does the contract including such conflicting conditions remain valid, so that the insurance does not fulfil the requirements of the Conventions? What effect does that have under your national law?
6.
State Liability

Does your national law provide for liability of the state where to appropriate authority issues a certificate under the Convention, if it turns out

6.1
that there is no insurance contract at all?

6.2
that the insurance contract is not consistent with the provisions of the Conventions?

6.3
that the insurer is not financially stable and cannot satisfy all direct claims?
Italy has no specific provision on State Liability in the above cases.

Art. 4 of Law 19/2010 vests the Minister of Economic Development with powers to appoint the Agency authorised to issue the insurance certificate provided under art. 7 of the 1992 CLC Protocol and of the 2001 Bunker Convention.

Generally speaking, however, in case of mandatory insurance, (e.g. motor insurance) Italian law usually contemplates special rules concerning the case of absence or non consistency of the insurance contract and, in case of financial capability of the insurers, looks to protect the third party who has suffered a damage covered by the mandatory insurance, which should receive an equivalent protection.
� ISVAP – Italian Supervisory Authority on Private Insurance Companies and on Insurance Companies of Public Interest.
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