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PREFACE

Ann FENECH (*)
Peter LAURIJSSEN (*%*)

On 7 December 2022, the General Assembly of the United Nations adopted the
Convention on the International Effects of Judicial Sales of Ships. At the time of
writing, the Chinese Ministry of Transport, Ministry of Commerce and the Bei-
jing Municipal Government are looking for a suitable date in September 2023 to
host the signing ceremony of the Convention, which shall be known as the Beijing
Convention (). The signing ceremony will be the culmination of a process that
started in 2007 when Professor Henry Li of the China Maritime Law Association
presented a paper to the Executive Council of the Comité Maritime International
(CMI) drawing attention to problems arising around the world from the failure
in recognising the free and unencumbered title given to purchasers of vessels in
judicial sales and proposing that an International Working Group IWG) within the
CMI conduct a preliminary study of the issues in relation to the Judicial Sale of
Ships. The proceedings of the CMI’s IWG on judicial sales eventually led to the
adoption of the so-called Beijing Draft by the Assembly of the CMI in 2014 (?).
The United Nations Commission on International Trade Law (UNCITRAL) was
approached to pick up the gauntlet and turn the Beijing Draft into an international
instrument, as UNCITRAL was considered to be the most appropriate forum to
resolve issues involving pernicious effects on cross-border trade posed by the lack
of uniformity surrounding the international effects of judicial sales of ships.

It is a fact indeed that the lack of uniformity and the ensuing legal uncertainty
give rise to obstacles in international trade. The absence of an international instru-
ment dealing with the transborder effects of judicial sales leads to uncertainty in
relation to the clean title which a judicial sale is supposed to confer upon the pur-
chaser of a vessel in a judicial sale. This often leads to issues or even to deadlock
situations when purchasers are trying to deregister the ship in its original flag state
or to register it in the register of their choice. Moreover, purchasers risk facing
claims or even the arrest of the ship for claims predating the judicial sale if states
fail to give proper effect to the free and unencumbered title conferred by the state

(*) Ann Fenech is President of the CMI and Partner and Head of the Marine Litigation Department
at Fenech & Fenech Advocates in Malta.

(**) Peter Laurijssen is Legal Director at CMB Group and Chief Editor of ETL.

(") Report of Working Group VI (Judicial Sale of Ships) on the work of its fortieth session (New
York, 7-11 February 2022) (A/CN.9/1095), 14.

(?) Since 2007 the topic of judicial sales has been discussed at subsequent meetings of the CMI and
a draft international instrument was prepared at numerous meetings including the Beijing Conference
in 2012, the Dublin meeting of 2013 and the Hamburg Conference of 2014 where the draft instrument
was completed, and approved. The proposal for approval of the final text of the draft international
instrument was made by the China Maritime Law Association at the CMI Assembly in Hamburg in
2014. The draft international instrument is commonly referred to as the CMI’s 2014 Beijing Draft.
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of judicial sale, which would have sold the vessel clean of all pre-existing encum-
brances and liens. These obstacles, risks and the resulting losses and costs create
substantial uncertainty and loss of confidence by potential buyers and their finan-
ciers in the judicial sale market and lead to reduced sale proceeds for such ships to
the detriment of the vessel’s creditors, including the crew, shipping financiers and
suppliers of maritime services. Widely publicised disputes and litigation predating
the CMI and UNCITRAL projects, demonstrated that the aforementioned obstacles
to international trade are not merely theoretical (°). The recent decision of the Mal-
tese Court of Appeal in the case of the “Bright Star” will be discussed extensively
elsewhere in this publication (*). UNCITRAL’s Beijing Convention will therefore
clearly fill a lacuna in international shipping and global trade.

In their contribution titled Commentary on the Beijing Convention on the Inter-
national Effects of Judicial Sales of Ships, editors Ann Fenech and Peter Laurijssen,
together with maritime law experts Stuart Hetherington, Alexander von Ziegler,
Henry Li, Tomataka Fujita, Frank Nolan and Jan Erik Poetschke, will discuss the
most important features of the Convention’s 23 Articles. These 8 co-authors were
members of the CMI’s IWG on Judicial Sales of Ships and actively contributed to
the genesis of the Convention within UNCITRAL Working Group VI (Judicial Sale
of Ships). Their expert views provide good insight into the principal provisions and
mechanisms of the Convention.

The text of the Convention in the six official UN languages is followed by
UNCITRAL’s Explanatory Note. The Explanatory Note is a document prepared
by the UNCITRAL Secretariat reflecting the deliberations of Working Group VI
(Judicial Sale of Ships) and text of the draft Convention as approved. As such it
gives useful guidance and insight into the philosophy and mechanisms of the Con-
vention.

The need for the Convention and the support of the Convention by the shipping
industry are highlighted in contributions by a number of professional organisations
representing amongst others the ship owning community, shipping financiers, flag
states and the judiciary.

The Convention provides the harmonisation, legal certainty and fairness that the
stakeholders have sought, whilst at the same time retaining State sovereignty over
the conduct of judicial sales in their territories. As the Honourable Neil McKer-
racher KC, says of the Convention: “... it does not seek or purport to erode any
signatory State's sovereignty. To the contrary it leaves both the substantive and

(®) Examples include The “Galaxias” (1988) LMLN No. 240, 2; The “Emre 11” (1989) 2 Lloyd’s
Rep 182, 185; The “Cerro Colorado” (1993) 1 Lloyd’s Rep 58, 61; The “Sam Dragon” (2012)
IEHC 240; The “Phoenix” (2014) 1 Lloyd’s Rep 449; The “Pelamis No. 68”, Federal Court of Australia
No. NSD379/2017 (quoted by Stuart HETHERINGTON at the Malta Colloquium on Recognition of Judicial
Sale of Ships at Valletta on 27 February 2018).

(*) Ann Fenech nominee v Jebmed Srl, The “Bright Star” (Malta) 2023 App. Civ. 846/18/2. For an
extensive discussion, see Commentary on the Beijing Convention on the International Effects of Judi-
cial Sales of Ships by Ann FENECH et al. elsewhere in this issue.
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procedural elements of a judicial sale in the hands of the country effecting it to do
so in accordance with its own laws and procedures” (%).

Considering its scope, we believe this publication may well be considered as the
‘bible’ of the Beijing Convention. We hope that it will be of use to practitioners,
scholars and public authorities who are active in the industry.

(®) Neil McKERRACHER, Judicial support for the Beijing Convention on the International Effects of
Judicial Sales of Ships, p. 203 in this issue.
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Commentary on the Beijing Convention
on the International Effects of Judicial Sales of Ships

Co-authors (*):

Ann FENECH

Tomataka FUJITA

Stuart HETHERINGTON
Peter LAURIJSSEN
Henry LI

Frank NOLAN

Jan Erik POETSCHKE
Alexander von ZIEGLER

1. Introduction and the “Bright Star”

It was Prof. Henry Li of the China Maritime Law Association and a member of
the Executive Council of the CMI who in 2007 drew our attention to the challenges
being faced by ship owners in instances when following their purchase of a ship in
a judicial sale, the free and unencumbered title in the hands of the new purchaser
is challenged. We had the opportunity then of examining the various real problems
that arise when this occurs. The problems varied from the old creditors of ships
sold in a judicial sale continuing to chase the ship in the hands of the new owners,
sometimes even succeeding in arresting that vessel, to the vessel’s previous flag
registry refusing to delete the vessel’s old registration or the vessel’s previous liens
and mortgages. These problems which cause very severe disruption to the maritime
activity of the new purchaser and new financier and disruption to international

(*) The co-authors are members of the CMI’s IWG on Judicial Sales of Ships and have actively
contributed to the genesis of the Convention within UNCITRAL Working Group VI (Judicial Sale of
Ships).

Ann Fenech is President of the CMI and Partner and Head of the Marine Litigation Department at
Fenech & Fenech Advocates in Malta.

Tomataka Fujita is Professor of Law at Graduate Schools for Law and Politics, University of Tokyo,
Vice President of Japanese Maritime Law Association and a Titularly Member of CMI. He serves as a
member of CMI Nominating Committee and the Chair of Standing Committee on Carriage of Goods.

Stuart Hetherington is Past President of the CMI and partner at Colin Biggers & Paisley in Sydney.

Peter Laurijssen is Legal Director at Compagnie Maritime Belge (CMB), Vice-president of the
Belgian Maritime Law Association and chief editor of European Transport Law (ETL) in Antwerp.

Henry Li is Professor at law at Dalian Maritime University, partner at Henry & Co. Law Firm,
Shenzhen, Titulary Member of the CMI and Vice-president of the China Maritime Law Association.

Frank Nolan is Titulary member of CMI and Past President of the US MLA. He recently retired from
Vedder Price, USA where he ran the firm’s worldwide ship finance practice.

Jan Erik Poetschke is Partner at Ahlers & Vogel, Hamburg and Titulary Member of CMI.

Alexander von Ziegler is Partner at Schellenberg Wittmer, Ziirich, CMI Executive Councillor and
Past Secretary General of IUMI and CMI.
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trade generally, in themselves also constitute serious disincentives to potential pur-
chasers who may be interested and paying top market values for ships in judicial
sales. They increase the risks for potential financiers of such vessels, leading to
uncertainty and a lack of trust in the market of judicial sales. This atmosphere
reduces the interest in judicial sales and with a reduction of interest we have a
depressed market in judicial sales with the likelihood that ships sold do not fetch
their best prices leading to low purchase prices insufficient to cover the vessel’s
debts. Something had to be done about it.

As explained in the Preface to this publication, this led to the finalization by the
CMI International Working Group in 2014 of what became known as the “Bei-
Jjing draft convention on the international recognition of judicial sales” which
was eventually considered and developed by Working Group VI (Judicial Sale of
Ships) at UNCITRAL leading to the adoption of the Convention on the Interna-
tional Effects of Judicial Sales of Ships, by the United Nations General Assembly
on 7 December 2022.

There have been several cases which highlight the problems and challenges
which arise when the free and unencumbered title is not given its full and proper
effect, however these are not a thing of the past and they continue and will continue
to happen until the Convention on the International Effects of Judicial Sales of
Ships is ratified by as many countries as possible.

There can be no better case to underline the need for the Convention, than the
very recent case of the Bright Star which was decided by the Court of Appeal in
Malta on 12 January 2023 (') and which confirmed the judgment of the first court
delivered on 27 May 2021 (?).

On 9 January 2018, Bluefin Marine Ltd purchased the vessel Trading Fabrizia
for the sum of US$10,300,000 in a judicial sale by auction in Jamaica. The ves-
sel had been arrested in Jamaica by the mortgagee Jebmed Srl (“Jebmed”) which
was followed by the vessel’s judicial sale by auction in Jamaica. The vessel was
renamed by her new owners as Bright Star. Subsequent to the sale the Jamaican
courts ordered the sum of US$3,000,000 to be reserved in favour of Jebmed.

Six months later, on 19 June 2018 the vessel was under charter passing through
the Mediterranean en route from Kavkaz to Venezuela fully loaded with a cargo
of wheat. She stopped off Malta to pick up bunkers and was immediately arrested
by Jebmed, the old mortgagee of the vessel prior to her sale in Jamaica. It is most
ironic how this ship was arrested in Malta by the old mortgagee only a few weeks
prior to the start of the fifty-first session of the Commission at UNCITRAL ()
which had agreed to take on the project of the Convention. Once it was under-
stood that she was arrested by the old mortgagee efforts were made to encour-
age the mortgagee to withdraw this arrest since this was contrary to Maltese law.

(") Ann Fenech nominee v Jebmed Srl - The Bright Star (Malta) 2023 App. Civ 846/18/2.
(®» Ann Fenech nominee v Jebmed Srl - The Bright Star (Malta) 2021 846/2918.
(®) Report of the United Nations Commission on International Trade Law fifty-first session A/73/17.
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Maltese law was and is very clear indeed, with article 37 (D) of the Merchant Ship-
ping Act, stating that:

“Provided further that where a ship has been sold pursuant to an order or with
the approval of a competent court within whose jurisdiction the vessel was at
the time of the sale, the interest of the mortgagees as well as of any other credi-
tor in the ship shall pass on to the proceeds of the sale of the ship.”

Regrettably Jebmed remained unpersuaded and the attempt to get Jebmed to
withdraw its illegal arrest failed. Jebmed believed it was entitled to arrest the ship.
In fact, the vessel Bright Star should never have been arrested by the vessel’s old
mortgagee following the sale of the Bright Star free and unencumbered six months
previously. Jebmed should have proceeded with seeking payment from the sale
price in Jamaica out of which the sum of US$3,000,000 initially, later reduced to
US$1,000,000, had been reserved for its claim.

The owners of the Bright Star with a ship under charter full of wheat, had to
immediately deal with the losses associated with a disruption in the charter and
immediately mobilize assistance to ensure that the vessel could continue on its
journey as promptly as possible and without undue delay. The owners therefore had
no option but to put up security in cash to the tune of Euro 778,000, in order to have
the vessel immediately released from arrest and argue later. The security replacing
the vessel had to be put up in cash because Jebmed had refused to accept a letter
of undertaking from the vessel’s P & I Club Steamship Mutual who had of course
from the moment of the arrest gotten involved lending their support and guidance.
In the meantime the charterers of the vessel were getting rather concerned about the
delay caused to the voyage with potential claims looming.

The financiers of the vessel on their part, who had financed the purchase of the
vessel in the judicial sale in Jamaica, were also very worried about this turn of
events, given that when they had agreed to finance this ship, it was on the under-
standing and on the basis of an opinion obtained from the Admiralty Marshal in
Jamaica that the vessel was being sold free and unencumbered and that the law of
the vessel’s registry then which was Malta, fully accepted the transfer of the free
and unencumbered title to the purchaser and provided that the interests of old mort-
gagees or creditors would cease to attach to the vessel under new ownership and
that their interests would pass on to the proceeds. Thus they financed the vessel in
the belief that all previous debts would fall and that it was they, the new financiers,
who held the only mortgage against the vessel.

The illegal arrest of the Bright Star was the start of nothing short of a judicial
saga lasting until 12 January 2023 when the Court of Appeal handed down its final
judgement.

This five year period witnessed no less than 73 judicial proceedings and several
tens of thousands in costs. They started with the owners of the Bright Star invok-
ing summary proceedings which failed and so they had to commence a full blown
action on the merits requesting the court to declare the arrest illegal and seeking
damages. Running parallel to this main action were the various attempts being
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made by the defendant to withdraw the funds deposited in Court as security for the
claim. These attempts failed however not without a very substantial effort, multiple
proceedings and without owners incurring substantial expense.

The defendant’s main line of defence was that the mortgagee had an executive
title according to Maltese law which permitted such a creditor to proceed directly
with the immediate enforcement of that title against the proceeds. In Jamaica the
notion of executive title did not exist and consequently all creditors in confor-
mity with the law of Jamaica had to go through the motions of, first, having their
title against the proceeds of the sale confirmed prior to enforcement. It had been
observed that notwithstanding this, the Court in Jamaica had in any event, reserved
US$3,000,000 from the proceeds for the eventual settlement of Jebmed’s claim
which amount had subsequently been reduced to US$1,000,000.

On 27 May 2021 the Court declared the arrest illegal and ordered Jebmed to pay
damages. The Court declared that:

“It is the Court’s view that the proviso to article 37 D(1) ie that part which
considers the consequence of the sale “with the approval of a competent court
within whose jurisdiction the vessel was at the time of the sale” is clear enough
to remove all doubt. There is no indication in the acts of this case that the sale
was not ordered by a competent Court. The Jamaican Court conducted the
sale process in terms of Jamaican law and in the process of recognizing the
existence of a mortgage in favour of the defendant company, it reserved a sum
of money from the proceeds to satisfy Jebmed’s credit once it proved its claim
linked to the mortgage as required by Jamaican law.

There is nothing in Maltese law which nullifies the effects of article 37D (1)
to what has just been stated. Although the introductory part of article 37D(1)
states that a mortgage continues to attach to the vessel until it is discharged,
the said article imposes exceptions to this general rule including the sale pur-
suant to an order or with the approval of the Court as in this case. How-
ever this does not mean that the creditor loses his privileged right, rather his
privileged rights are transferred from the ship to the proceeds of the sale. This
means that whatever the sum constituting the proceeds may be, where there
are various creditors expecting payment from those proceeds, the rules relat-
ing to the ranking of creditors come into play. According to Jamaican law
Jebmed enjoyed the second highest preference by virtue of the mortgage once
this claim was proved according to the laws of Jamaica.

The Court considers that if this principle is hindered in its application it will
constitute a big hindrance to international maritime trade which may stop
entirely the transfer of ships pursuant to an order or with the approval of the
Court if the title which is transferred in the sale is considered dubious, and
notwithstanding the fact that as occurred in Jamaica the vessel was sold “ free
of all mortgages, liens and encumbrances.”

10 EuroPEAN TRANSPORT Law - 2023



Jebmed filed an appeal. The Court of Appeal handed down its final judgment on
12 January 2023 and confirmed the findings of the first court. In doing so it stated:

“17. The law states that the interests of the creditors, in the case of the judicial
sale of a vessel, “shall pass on to the proceeds of the sale,” and this means that
the interests of the creditor over the vessel ends and passes onto the proceeds.
The words “shall pass on” or “passes” can only mean that they pass from one
interest to the other and this independently of whether the foreign jurisdiction
considers the debt held by the creditor certain, liquid and due.

19. Maltese law clearly wants to remove any burden imposed on the vessel, in
fact sub-articles (2) and (3) of the above mentioned 37D provide that even a
privilege or a civil mortgage registered over a vessel are removed if the vessel
is sold by judicial sale. This article in its essence states that if the vessel is sold
under the authority or by order of the Court, there will be a sale of this kind
and who purchases the vessel will have the comfort of knowing that no other
creditor can come and snatch the vessel, but can satisfy his credit from the
proceeds of the sale.”

In confirming the judgment of the first court, the Court of Appeal referred to the
Acrux (*), the Cerro Colorado (°), The Castique v Imrie (°). It concluded that:

“26. Therefore and for the above mentioned reasons, decides the appeal of
the defendant company Jebmed SRL by denying the same and confirming in
its entirety the judgment of the First Court with costs against the defendant
company.” (7)

The case of the Bright Star highlights the need for the Convention on the Inter-
national effects of judicial sales of ships. It fills a lacuna and creates much needed
legal certainty in international shipping and shipping finance.

In this article, we will discuss what falls within the scope of the Convention and,
importantly, what doesn’t (chapter 2). The importance of the notice of judicial sale
(chapter 3) and the crucial role of the certificate of judicial sale (chapter 4) will
subsequently be put to examination. A chapter is dedicated to the provisions deal-
ing with the actions to be taken by the registry upon production of the certificate
of judicial sale and the release of the vessel from arrest and the prevention of the
arrest of the vessel after a judicial sale, which go to the core of the Convention
(chapter 5). The final chapter deals with the avoidance of a judicial sale and the
suspension of the effects of a judicial sale (chapter 6).

(*) (1962) 2 Lloyd’s Rep 405.

() (1993) 1 Lloyd’s Rep 58.

() (1869) L.R 4 HL 414.

(7) Judgments in Malta are delivered in Maltese. The extracts quoted have been translated into
English.
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2. Scope of the Convention:
What is covered by the Convention and What is not?

2.1. “Judicial Sale of a Ship” covered by the Convention
2.1.1 Judicial Sale

The Convention applies to a “judicial sale” of a ship. (¥) “Judicial sale” is defined
as “any sale of a ship: (i) which is ordered, approved, or confirmed by a court or
other public authority either by way of public auction or by private treaty carried
out under the supervision and with the approval of a court; and (ii) for which the
proceeds of sale are made available to the creditors.” (°) Several elements in the
definition merit our attention.

2.1.2 Conducted by A Court and other Public Authority

A judicial sale under the Convention should be conducted by a court or other
public authority. (%) Since the procedure of a judicial sale takes different forms
in different jurisdictions, the Convention allows flexibility to cover possible dif-
ferences. The involvement by a court or other public authority may be to “order”,
“approve” or “confirm” the sale. The manner of the sale may be by public auction
or private treaty although the latter should be carried out under the supervision and
with the approval of a court. (') A judicial sale initiated by a public authority other
than a court such as tax or customs authorities is not automatically excluded from
the Convention’s scope as far as it satisfies other requirements, including that the
proceeds of sale are made available to the creditors. ('?)

2.1.3 Proceeds of Sale Are Made Available to the Creditors

A judicial sale under the Convention should be one by which the proceeds of sale
should be made available to the creditors.(!*) There is no restriction for the nature of
the claims which are enforced by the judicial sale. During the deliberations in UNCIT-
RAL, some delegates argued that the Convention should limit its scope to the sales
enforcing civil or commercial claims(**) or claims against a ship.(**) However, the
nature of the claims that triggered the judicial sale is irrelevant from the purchaser’s
viewpoint. The definition of judicial sale thus has no restriction for the nature of the
claim. It is sufficient that the proceeds of sale are made available to the creditors.

(®) Article 3(1).

() Article 1(a).

(') The term public authority is not defined in the Convention. Compared with Article 8, which
refers to “a court or other judicial authority” (emphasis added), it is clear that “public authority”
in Article 1(a) is not limited to judicial authorities but also includes administrative bodies, etc. See
Explanatory Note, para. 34.

(") A “public tender” may be part of either a public auction or a private treaty, depending on the
legal system of a contracting state. See Explanatory Note, paras. 36 and 37.

('?) See Explanatory Note, para. 41.

(13) Article 2(a)(ii).

(") See 37th Session Report, para. 35.

(%) See 55th Commission Session Report, para. 29
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2.14 Judicial Sale of a “Ship”

The Convention applies to a judicial sale of a “ship”, which means “any ship or
other vessel registered in a registry that is open to public inspection that may be
the subject of an arrest or other similar measure capable of leading to a judicial
sale under the law of the State of judicial sale.” (!°) The key to this definition is the
registration and possibility of a judicial sale. Vessels for inland navigation are not
excluded from the Convention’s scope as long as they are registered in a registry
that is open to public inspection and are subject to a judicial sale.('”) This may
cause problems with some States that are party to the Convention on the Registra-
tion of Inland Navigation Vessels (1965), which could lead to conflict with the
regulations of this Convention. Article 13(1) provides a safeguard for those States
as follows: “Nothing in this Convention shall affect the application of the Conven-
tion on the Registration of Inland Navigation Vessels (1965) and its Protocol No. 2
concerning Attachment and Forced Sale of Inland Navigation Vessels, including
any future amendment to that convention or protocol.”

However, the Convention excludes a certain type of ships from its scope; warships
or naval auxiliaries are outside the scope of the Convention.('®) The Convention also
does not apply to other vessels owned or operated by a State that are used only on
government non-commercial service just prior to the time of judicial sale.('°)

2.1.5 Transfer of Clean Title

Judicial sales do not always confer clean title to the purchaser in a number of
States. One should note that the above definition of “judicial sale” does not include
a transfer of clean title as an indispensable element; (*°) in other words, the Conven-
tion applies to a judicial sale in a contracting state regardless of whether it confers
clean title to the purchaser.

Courts in such States where judicial sales do not always convey clean title some-
times cannot know whether clean title is finally transferred in a particular judicial
sale when the procedure commences. If the transfer of clean title is included in the
definition of judicial sale, such courts should proceed with the procedure of judi-
cial sale without knowing whether the Convention eventually applies or not. (?!) It
could cause problems with the application of Article 4, which provides that a notice
to the creditor should be sent prior to the judicial sale.

(19 Article 2(b).

('7) See Explanatory Note, para. 45.

('*) Article 3(2). Similar exclusion is found in International Convention on Maritime Liens and
Mortgages (1993).

(") Article 3(2). Similar exclusion is found in International Convention on Maritime Liens and
Mortgages (1993).

(%) The original Beijing Draft, submitted by CMI, included the element in the definition of a judicial
sale. See Beijing Draft, Article 1(h).

(?") See Explanatory Note, para. 92. The point was repeatedly raised during the UNCITRAL Work-
ing Group. See 37" Session Report, paras. 39-45, 38" Session Report, paras. 13-15 and 39" Session
Report, para. 43.
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The solution adopted under the Convention is as follows: (??) according to Arti-
cles 1(a) and 3(1), the Convention applies to all judicial sales of a ship, whether
they confer clean title or not. However, substantive provisions of the Convention
that govern the situation after the judicial sale is completed apply if and only if the
judicial sale conferred clean title to the purchaser in a particular case. Article 5 pro-
vides that a certificate of judicial sale is issued when a judicial sale that conferred
clean title to the ship is completed, and Article 6 gives international effects of a
judicial sale only to those sales to which a certificate pursuant to Article 5 is issued.
Articles 7 to 10 presuppose the existence of the certificate that states clean title is
transferred to the purchaser. Essentially, all substantive provisions except Article 4
apply only if clean title is transferred through a judicial sale in a particular case. (*)

2.2. Geographic Scope of the Convention
2.2.1 Judicial Sale Conducted in a State Party

The Convention applies only to a judicial sale conducted in a State Party. (>*) A
judicial sale conducted in non-contracting States is outside the scope of the Con-
vention. The Convention establishes a “closed regime” that applies only among
its State Parties.(*) There is no guarantee that judicial sales conducted in non-
contracting States comply with the procedural requirements, inter alia, the notice
requirement under the Convention. Therefore, it is sensible to restrict the Conven-
tion’s scope to a judicial sale conducted in contracting States.

However, one should note that the Convention does not prohibit contracting
States from giving effect to a judicial sale conducted in non-contracting States
if they wish to do so. Article 14 confirms that “nothing in this Convention shall
preclude a State from giving effect to a judicial sale of a ship conducted in another
State under any other international agreement or under applicable law.”

2.2.2 Ship’s Physical Presence within the State Party

For the Convention to be applied, the ship must be physically within the territory
of the State of judicial sale at the time of the sale.(*) The requirement is intended
to ensure a jurisdictional link between the court of judicial sale and the ship.(?")

The meaning of the “time of the judicial sale” is not clearly defined in the Con-
vention. () While the ship must be within the territory at the final stage of the

() See 39™ Session Report, para. 47.

(#) See Explanatory Note, para. 48.

(**) Article 3(a). The location of the register is not relevant, although the Convention may not have
much value when the State of registry is not a contracting state. See Explanatory Note, para. 85.

() See Explanatory Note, para. 84. In contrast, the original Beijing Draft submitted by CMI is
based on “open regime,” while it allows the State Parties, by reservation, to restrict the application of
the Convention to judicial sales conducted in State Parties. See Beijing Draft Article 9.

(%) Article 3(b).

(?7) See Explanatory Note, para. 87.

(3%) Although it examined the possibility, the UNCITRAL Working Group finally agreed not to define
“time of the judicial sale.” See 37" Session report, paras. 22-24 and 38" Session report, paras. 50-56.
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judicial sale, there may be different views as to whether it should remain within the
territory from the beginning of the judicial sales process. The issue is left to the law
of the State of judicial sale. (*°)

2.3. Issues Not Governed by the Convention

As its title and Article 1 suggest, the Convention governs the international effects
of a judicial sale of a ship. However, it should be noted that not all effects of a
judicial sale are governed by the Convention; its focus is the transfer of clean title,
and other aspects are not touched. Article 15 clarifies this point: for example, the
Convention does not address how the proceeds of a judicial sale are distributed
among the creditors (Article 15(1)(a)), or whether or how personal claims against
the previous shipowner are affected by the judicial sale (Article 15(1)(b)).

Even certain aspects relating to the transfer of clean title to the ship are not gov-
erned by the Convention. Article 9 of the Convention provides jurisdiction regard-
ing the avoidance or suspension of the judicial sale, but it does not address the
grounds for the avoidance or suspension, or the effect of the decision rendered by
the courts designated under Article 9. It is left to applicable law, which is usually
the lex fori of the court in the judicial sale. (*°)

3. The Notice of Judicial Sale (Article 4)
3.1. Formal requirements and addressees of the notice of judicial sale

Article 4 of the Convention sets out rules and requirements for the notice of
judicial sale which must be satisfied in order to qualify the sale for a Certificate of
Judicial Sale. The Certificate of Sale is the document which requires a State Party
to issue deletion certificates from a prior registry or reregister the vessel, in either
case upon request of the purchaser or subsequent purchaser. Also, in the event a
vessel is arrested or detained in another State Party after a Judicial Sale based on
a claim arising prior to the Judicial Sale, the courts of the State party where such
arrest or detention occurs is required to release the vessel upon production of a
Certificate of Judicial Sale.

The delegates to UNCITRAL Working Group VI struggled mightily to arrive at
the agreed language of Article 4. The many maritime practitioners in the Working
Group repeatedly emphasized that the primary purpose of a notice of sale was to
drive interest in the vessel and thus to maximize the sale price, usually at auction,
for the ultimate benefit of the vessel’s creditors. Some pointed out that the com-
mencement of arrest proceedings and delivery of an order of arrest to the master of

(*) See Explanatory Note, para. 87.

(3%) The issue was intensively discussed in the UNCITRAL Working Group, and some delegates
strongly stressed that the Convention itself, instead of the domestic law of contracting States, should
provide the international effect of the avoidance or suspension of a judicial sale. However, many
delegates hesitated to have a lengthy discussion to solve a difficult question, which would arise under
only extremely rare cases in most jurisdictions. See 38" Session Report, paras. 57-60 and 40™ Session
Report, paras. 46-48.
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the vessel constituted all the notice to vessel owner interests that was traditionally
required. Other traditional modes of notice in vessel judicial sales were publication
in local press.

Article 4 begins in paragraph 1 by stating that judicial sales “shall be conducted
in accordance with the laws of the State of judicial sale” making clear that the
Convention does not interfere with the domestic processes of judicial sales in the
States where they are conducted. However, paragraph 1 adds that the State of judi-
cial sale “shall also provide for challenges to the judicial sale prior to its comple-
tion....” This language was inserted at the final session of the Working Group after
strenuous debate among the delegates. The insertion was ultimately agreed with
the understanding that all or most States already have domestic law practices and
procedure which would satisfy this requirement and that no new legislative or regu-
latory action would be required in such cases (*'). An example of an acceptable
provision satisfying the Convention language would be the opportunity for chal-
lenges to the sale prior to entry of a court’s final order of sale under US law. The
Convention itself is silent on what constitutes an acceptable provision. Moreover, it
should be borne in mind that such procedures refer to challenges to the provisional
sale remedy only and not to the filing, allowance or ranking of claims or the dis-
tribution of the proceeds of any such sale. The language of Article 4, paragraph 1
also does not apply to any post-sale challenges, which are addressed in Article 9
and which are allowed only in the State of judicial sale. The delegates were repeat-
edly reminded that the judicial sale of vessels is a provisional remedy intended to
convert the idled vessel, a wasting asset, into cash for eventual distribution to the
claimants in the proceeding and, at the same time, to cut off continuing custodial
costs for the arrested vessel.

The notice provisions set forth in Article 4 reflect a compromise with some inci-
dental and perhaps unintended benefits. Importantly, the provisions are drafted in
such a way that no State is required to implement or enforce heightened notice
provisions. Instead, Article 4.2 provides that a certificate of judicial sale “shall only
be issued if a notice of judicial sale is given prior to the judicial sale of the ship in
accordance with the requirements of paragraphs 3 to 7...” of Article 4.

Paragraph 3 requires notice be given to:

(a) the ship’s registry, a feature welcomed by some ship registries which have
been blind-sided by flag vessels being sold without the registry’s knowl-
edge;

(b) holders of any mortgage, hypothéque or registered charge, where in each
case the register is open to the public and at which copies can be made.
The public access to the registry is a requirement of other conventions and
domestic laws of many jurisdictions as a fraud preventive requirement for
recognition of foreign instruments;

(*") See Explanatory Note 99 and 100.
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(c) holders of any maritime liens who have notified the court or other pub-
lic authority conducting the judicial sale. It is understood that this notice
requirement would be satisfied by written filing of claims or intervention
in the underlying arrest process. The language of paragraph 3 leaves the
manner of notice to “the regulations and procedures of the State of judicial
sale;”

(d) the owner of the ship; and

(e) the bareboat charterer listed in the bareboat charter register and to the bare-
boat charter registry.

Article 4, paragraph 4 requires that a Convention notice satisfies the laws of
the State of judicial sale and also incorporates the items set out in Annex 1 of the
Convention, “Minimum information to be contained in the notice of judicial sale.”
The requirements set forth in Annex 1 are generally reflections of typical judicial
sale requirements under a number of State domestic law requirements and are not
burdensome, in any event.

3.2. Publicity of the notice of judicial sale

Article 4, paragraph 5 retains the publication requirement typical of existing
domestic law requirements, but refines it helpfully. Paragraph 5(a) refers to press
or other publications available in the State of judicial sale, a recognition that every
State has a press establishment, but that it is recognized that many specialized
publications and general media often flow through many jurisdictions beyond their
place of origin or establishment.

Paragraph 5(b) sets out the most novel feature of the notice provision, requir-
ing that the notice be “transmitted to the repository referred to in article 11 for
publication.” That repository is the International Maritime Organization (“IMO”).
Publication would occur by entry of the individual notice into the IMO’s Global
Integrated Shipping Information System (GISIS) or its successor. The advantage
of this process will be the creation of a central notice filing location, clearing away
many concerns about the adequacy of notice. While the access to insert or change
information in GISIS would be restricted to authorized persons, the public will
have open access to the posted information.

Article 4, paragraph 6 requires that the notice filed with the reporting be in one
of the working languages of the repository or be accompanied by a translation into
one of the working languages. In the case of the IMO, it means that notice as filed
must be in one of 3 languages: English, Spanish or French.

Article 4, paragraph 7 establishes rules as to the sources of information on which
notice providers may rely for determining whom to give notice to. These are speci-
fied as follows:

(a) Information in the register of ships and bareboat charter register as the
case may be;
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(b) Information in the registry, where mortgages or hypotheques are regis-
tered; and

(c) Information on maritime lien claims filed with the court or other public
authority responsible for conducting or supervising the judicial sale.

These provisions of Article 4 provide useful bright line rules for the notice pro-
vider’s reliance. Even though the notice requirements themselves exceed the mini-
mal standards set out in many existing domestic laws, they are not exorbitant. It is
not difficult to foresee that the combination of this list of notification recipients and
the public access to the repository could lead to greater uniformity in this aspect of
judicial sales and itself reduce frivolous challenges to foreclosure sales.

4. The Certificate of Judicial Sale (Article 5)

The key to the functioning of the Beijing Convention on the Judicial Sale of
Ships (*?) is the certification of a judicial sale that conferred clean title to the ship
by way of a certificate of judicial sale according to Article 5. The Convention can
develop its full legal effect by the presentation of such a Certificate whose mini-
mum contents are described in an Appendix to the Convention.

4.1. The purpose of the certificate

The purpose of the certificate of judicial sale is to provide documentary evidence
that the judicial sale which has been carried out has conferred clean title to the
ship (**). The prerequisite is that pursuant to the law of the State of judicial sale, i.e.
the place where the judicial sale is conducted, which pursuant to Article 3 (1) (a)
of the Beijing Convention is the place where the ship is physically located (3+), the
purchaser acquired clean title (**) to the ship. By virtue of Article 5 (5) the certifi-
cate of judicial sale shall be sufficient evidence of the matters contained therein.

The certificate of judicial sale is no document of title. It does not replace the order
or decision of the authority conducting the judicial sale under the law of the State of
judicial sale whereby the purchaser acquires ownership of the ship. Such an order
or decision is a prerequisite to issuing the certificate of judicial sale. Accordingly,
the certificate of judicial sale is not comparable to Bills of Lading, whereby owner-
ship of the goods can be transferred by endorsement of the Bill of Lading.

The certificate of judicial sale secures the international effects of the judicial sale
described in Article 6 of the Beijing Convention that clean title to the ship has been
conferred on the purchaser and that this effect shall be accepted in every other State
Party to the Beijing Convention.

(®®) This name has been recommended by the UN General Assembly on 7 Dec. 2022; see
A/RES/77/100. In this Chapter the reference will be to “Beijing Convention”.

() Evidentiary value was emphasized by the Working Group, see report 29 Dec 2020 A/CN.9/1047/
Rev.1 para 74.

(3%) There was broad agreement on the requirement of physical presence, see Working Group report
15 Nov 2021, A/CN,9/1089 para 93.

(*) Atrticle 2 (c) Beijing Convention defines “clean title”.
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4.2. Time of issuance of the certificate

From the purpose of the certificate of judicial sale it is apparent that the certificate
shall only be issued after completion of a judicial sale. There have been lengthy
discussions as to the extent to which it is necessary to define or describe a comple-
tion of a judicial sale in the Beijing Convention. In order to have the full benefit of
the certificate it has been the common understanding that it should only be issued at
that point in time, where the certificate of judicial sale can no longer be challenged,
withdrawn or is no longer subject to ordinary review. Otherwise, it would create a
lot of additional problems to reset all steps which may have been carried out in the
meantime by the use of the certificate of judicial sale. Due to the various different
interpretations about a completion of a judicial sale pursuant to the domestic laws,
it has been decided not to include an additional condition dealing with the finality
of a judicial sale procedure. It has been considered that this may interfere with the
domestic laws and therefore this question has been left to the law of the State of
judicial sale, who, in accordance with its regulations and procedures, shall issue the
certificate of judicial sale to the purchaser (3¢).

4.3. Authority to issue the Certificate

Comparable to the discussion about the time of issuance was the debate on the
authority, who shall issue the certificate of judicial sale. Article 5 Beijing Conven-
tion refers to either the court or other public authority that conducted the judicial
sale, or other competent authority of the State of judicial sale. This is a compromise
reflecting the fact that the various jurisdictions have different competent authorities
handling a judicial sale, not necessarily always a Court. (*’) This is another example
that the Beijing Convention does not intend to change the domestic procedural rules
in a State of judicial sale. The designation of the issuing authority shall remain a
matter of the law of the State of judicial sale and the competence may be conferred
to a single or multiple authorities. It has however to be a public authority. (*®) The
Beijing Convention seeks to establish a harmonised regime for giving international
effect to judicial sales while preserving domestic law governing the procedure of
judicial sales and the circumstances in which judicial sales confer clean title.

44. Form and Content of the Certificate

The contents of the certificate of judicial sale are described in Article 5 (2) (a)-(k)
of the Beijing Convention. With regard to the form Article 5 (2) refers to a model
of a certificate contained in Annex II to the Beijing Convention. Next to a statement
that the ship was sold in accordance with the requirements of the law of the State of

(3) See the initial discussions in the Working Group VI report 24 May 2019, para 41-47;
A/CN.9/973; see also about the additional condition of finality the Working Group VI reports
02 Dec 2019, para 90; A7CN.9/1007; 29 Dec 2020, para 66-67; A/CN.9/1047/Rev.1.

(®) See Working Group VI report 24 May 2019, para 82-84; A/CN.9/973.

(**) See Working Group VI report 02 Dec 2019, para 91; A7CN.9/1007, report 15 Nov 2021
A/CN.9/1089 para 98-99.
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judicial sale and the requirements of the Beijing Convention (which basically means
the compliance with the provision of a notice of the judicial sale according to Arti-
cle 4 Beijing Convention), a statement is made that the judicial sale has conferred
clean title to the ship on the purchaser, names the State of judicial sale, identifies the
authority issuing the certificate and the name of the court or other public authority
that conducted the judicial sale, including the date of sale, and obviously, the object,
i.e. name of the ship, her registry or equivalent registry, the IMO number and, last
but not least, the owner of the ship immediately prior to the judicial sale and the
name and address of the purchaser. The certificate of judicial sale shall mention the
date and place of issuance and shall bear a signature or stamp of the authority issuing
the certificate or other confirmation of authenticity. The information required under
Article 5 (2) of the Beijing Convention corresponds with the form in Annex II.

According to Article 5 (6) the certificate of judicial sale may be issued in the
form of an electronic record, provided the information contained therein is acces-
sible so as to be usable for subsequent reference, a reliable method is used to iden-
tify the authority issuing the certificate and to detect any alteration to the record
after the time it was generated.

The idea of a model certificate is not new to conventions. The international
working group of the CMI, who proposed in its draft a reference to a model certifi-
cate, had the practitioners in mind like ship registries, judges, banks, mortgagees,
investors etc. The concept of such specimen is known from the Brussels-I-Council
Regulation (EC) No 44/2001 of 22 December 2000 (see Article 54 +58, Annex 5)
wherein the enforceability of court decisions is confirmed. A further specimen of
a certificate can be found in Regulation (EC) No 805/2004 of EU Parliament and
Council of 21.04.2004 (see Article 9, Annex I; Article 24, Annex II) for a European
Enforcement order for uncontested claims. The Regulation (EC) No 1896/2006 of
EU Parliament and Council of 12.12.2006 (see Annex 7) provides for a specimen
for European orders for payment procedures. Last but not least, the shipping prac-
tice is used to working with specimens as can be seen from various publications
and standard contracts issued by BIMCO.

4.5. Effect following from the Certificate

With the production of a certificate of judicial sale the further procedure to deal
with the ship subject to a judicial sale is facilitated in terms of de-registration and
registration (Article 7, Action by registry) and the prohibition of arrest pursuant
to Article 8. The contents of the certificate shall be accepted by the authorities to
which it is presented. Such authorities may not request additional information, for
example, to identify the ship, to establish that the ship was sold by judicial sale,
that the sale was conducted in accordance with the law of the State of judicial sale
or that the purchaser has acquired clean title. Persons who wish to acquire title to
the vessel from the purchaser named in the certificate of judicial sale can rely on its
contents. These persons are referred to as “subsequent purchasers” by definition of
Article 2 (j). The purchaser or the subsequent purchaser can use the certificate of
judicial sale for registrations purposes. The certificate can support the request for:
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(a) deletion of the ship in the ships register, where the vessel is registered at
the time of the judicial sale, and

(b) new registration of a ship in either the same or any other ship register. With
regard to a new registration it should however be noted that the certificate
does not substitute the additional requirements of registration of the ships
register. The Beijing Convention does not interfere with the administrative
procedures and local requirements of the ships register. It is understood
that a subsequent purchaser would need to prove that it became the new
owner of the ship and that it qualifies for registration in the State of the
ships register according to the rules and procedures applying in that new
state of registration. It is commonly accepted that a certificate of judicial
sale alone does not substitute the further conditions required by the state of
the ships registry for a new registration of the vessel. There are additional
requirements to be complied with such as condition of the vessel, classifi-
cation of the vessel, insurances, safe manning etc.

The certificate of judicial sale is not in all circumstances conclusive or irrefutable
evidence. The authority can consider other information as to the matters certified.
In the proceedings mentioned in Article 9 and 10 of the Beijing Convention, a court
in the State of judicial sale or in a State Party to the Beijing Convention can also
consider information outside the certificate. These are proceedings to either set
aside the effect of the judicial sale by invoking the public policy ground (Article 10
of the Beijing Convention) or proceedings to avoid or suspend the effects of the
judicial sale or to challenge the issuance of a certificate of judicial sale (Article 9
of the Beijing Convention).

Article 9 will be looked into in chapter 6 below. It is important to underline that
the exception to the exclusive jurisdiction of the court of judicial sale contained in
Article 10 can only be applied by the courts of another State Party, when giving
effect to the clean title is “manifestly contrary to the public policy of that other
State Party”. The bar for what is manifestly contrary to public policy is very high
indeed as expertly explained in nos. 212 and following of UNCITRAL’s Explana-
tory Note also reproduced in this publication. Suffice it to underline here that the
terms “manifestly contrary to the public policy” must be interpreted most strictly .
Exceptio est strictissimae interpretationis.

4.6. The Certificate in a nutshell

Next to the notice of judicial sale pursuant to Article 4 of the Beijing Convention
the certificate of judicial sale is the most visible product of the Beijing Convention.
It shall safeguard and harmonize the further actions required to give full effect to
a judicial sale conducted in a State Party to the Beijing Convention. There is no
obligation for states, which are no State Party to the Beijing Convention, to accept
the certificate of judicial sale, but the certificate of judicial sale nevertheless will
constitute reliable evidence about the completion of a judicial sale that conferred
clean title to the ship on a purchaser under the law of the State of judicial sale. It
will facilitate the ship registration procedure and prohibits the arrest of the ship in
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State Parties to the Beijing Convention for claims which have arisen prior to the
judicial sale. The new owner producing the certificate to the authority is protected
from the ship arrests resulting from claims which occurred prior to the judicial sale.

5. Judicial Sale completed and Certificate issued. Now what? (Articles 7 and 8)

Once the judicial sale has been completed and the certificate of judicial sale has been
issued in accordance with Article 5, the purchaser of the vessel will wish to delete the
vessel from its old register and register her in the register of its choice. In this chapter,
we will be looking into Article 7 (Action by registry), dealing with the action to be
taken by the registry in State Parties. Upon registration of the vessel in the purchaser’s
register of choice, the purchaser will wish to operate and trade the vessel without inter-
ference by lien holders, ship financiers and other creditors holding claims pre-dating
the vessel’s judicial sale. This is covered by Article 8 (No arrest of the ship).

5.1. Action by registry

Article 7 (1) contains a list of actions to be taken by the registries of State Par-
ties. These actions are among the main objectives of the Convention. Indeed, when
looking at the final paragraph of the Preamble to the Convention, we read that the
Convention’s purpose is inter alia to “give international effects to judicial sales of
ships sold free and clear of any mortgage or hypothéque and of any charge, includ-
ing for ship registration purposes” . Article 7 could be read as containing a number
of conditions for the registry in the State Party concerned to take certain actions.

The first condition is that the registry should be approached by the purchaser or
subsequent purchaser of the ship. The subsequent purchaser has been defined in
Article 2 (Definitions) as the person who purchases the ship from the purchaser
named in the certificate of judicial sale referred to in Article 5 (Certificate of judi-
cial sale). A further condition is that the purchaser should submit the certificate
of judicial sale to the registry in question. The third condition is that any action
required to be taken by the registry shall be subject to the rules and regulations of
the State Party (registry) but always without prejudice to Article 6 (International
effects of a judicial sale). Reference is made to these rules and regulations mainly
with flag States’ requirements, such as a genuine link between the owner and the
flag State in mind.

Subject to these conditions, the registry of a State Party shall take the following
actions:

(a) Delete from the register any mortgage or hypotheéque and any registered
charge attached to the ship that had been registered before completion of
the judicial sale. It goes without saying that this action pertains to the
ship’s old registry, i.e. the register the ship was registered in at the time of
the judicial sale.

(b) Delete the ship from the register and issue a certificate of deletion for the
purpose of new registration. So, after the ship has been cleansed of all
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registered encumbrances in her old registry, the ship as such is also deleted
from the registry.

(c) Register the ship in the name of the purchaser, provided that the ship and
the person in whose name the ship is to be registered meet the requirements
of the law of the State of registration. Here the ship’s new registry, i.e. the
purchaser’s registry of choice upon acquiring the ship in a judicial sale,
is concerned. In connection herewith reference can be made to the third
condition referred to above and contained in the chapeau of Article 7 (1),
i.e. the rules and regulations of the relevant State Party. A good example,
as mentioned above, is the requirement of a genuine link between the ship
owner and the flag state.

(d) Final action required from the registry is to update the register with “any
other relevant particulars in the certificate of judicial sale”. These may
consist of any of the particulars as listed in the model certificate of judicial
sale as contained in Annex II to the Convention.

Article 7 (2) refers to the situation where the vessel has a dual registration, i.e. in her
primary register and in an underlying bareboat registry. Here too, the purchaser or, as
the case may be, the subsequent purchaser is to approach the registry in the State Party
in which the ship was granted bareboat registration, whereupon that registry shall
delete the ship from the bareboat registry and issue a certificate of deletion.

It is to be noted that there is a public policy exception to the requirements of
Articles 7 (1) and 7 (2), namely if a court in the State of the registry, whether it is
the old or the new registry, determines under Article 10 (Circumstances in which
judicial sale has no international effect) that the effect of the judicial sale under
Article 6 (International effects of a judicial sale) would be manifestly contrary to
the public policy of that State. Consequently, only such a court decision can prevent
the registry from taking the action or actions required from it.

Article 7 (3) and 7 (4) deal with rather formal requirements in respect of the
certificate of judicial sale. If the certificate is not issued in an official language of
the registry, the registry may request the purchaser to produce a certified transla-
tion into such an official language (Article 7 (3)). The registry may also request the
purchaser to produce a certified copy of the certificate (Article 7 (4)).

5.2. No arrest of the ship

The provisions of Article 8 (No arrest of the ship) aim to prevent the arrest of a
ship which has been sold in a judicial sale for claims predating the judicial sale. As
for Article 7 (Action by registry), we can refer to the Preamble of the Convention,
where it is clarified that one of its core objectives is to ensure adequate legal protec-
tion for purchasers of ships sold in a judicial sale. The Preamble continues to state
that international trade is crucial in promoting friendly relations among States and
that shipping plays a crucial role in international trade and transportation, where-
fore high value assets such as ships should not be immobilised and arrested for
claims predating the judicial sale.
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It is from this perspective that Article 8 (1) provides that if an application is
brought before a court in a State Party to arrest a ship for a claim arising prior to a
judicial sale of the ship, the court shall upon production of the certificate of judicial
sale, dismiss the application.

Likewise, Article 8 (2) stipulates that if a ship is arrested by order of a court in a
State Party for a claim arising prior to an earlier judicial sale of the ship, the court
shall upon production of the certificate of judicial sale, order the release of the ship.

Just like the registry under Article 7 (Action by registry), the court where an
application for arrest of a ship is brought or which is requested to order the release,
may under Article 8 request the production of a certified translation of the certificate
of judicial sale in the event it was not issued in an official language of the court.

The public policy exception discussed in the light of Article 7 (Action by regis-
try) may play a role here as well: the court may indeed refuse to dismiss the appli-
cation for arrest and may refuse to order the release of the ship if such dismissal or
order would be manifestly contrary to the public policy of the State Party in which
the court is located.

6. Jurisdiction to avoid and suspend judicial sale (Article 9)

In this final chapter, we will cast an eye on Article 9 (Jurisdiction to avoid and
suspend judicial sale), which deals with the avoidance of a judicial sale and the
suspension of its effects.

The avoidance of a judicial sale and the suspension of the effects of a judi-
cial sale are exceptional matters and are to be interpreted and applied restrictively.
Exceptio est strictissimae interpretationis. The overriding principle is and remains
that judicial sales conducted in accordance with the provisions of this Convention
should produce the international effects provided for in the Convention.

Jurisdiction to hear any claim or application to avoid a judicial sale or to sus-
pend its effects, is vested exclusively in the courts of the State of judicial sale. This
extends to any claim or application to challenge the issuance of the certificate of
judicial sale.

Reciprocally, the courts of a State Party shall decline jurisdiction in respect of
any claim or application to avoid a judicial sale of a ship conducted in another State
Party that confers clean title to the ship or to suspend its effects.

It is important that court decisions avoiding or suspending the effects of a judicial
sale for which a certificate has been issued, should be made public, considering that
third parties may be relying on the certificate as made available by the repository,
i.e. on the GISIS system of the IMO. Therefore, Article 9 (3) requires that the State
of the judicial sale shall require the decision of a court that avoids or suspends the
effects of a judicial sale for which a certificate has been issued, should be transmit-
ted promptly to the repository referred to in Article 11 (Repository) for publication.

*kok
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Resolution adopted by the General Assembly
on 7 December 2022

[on the report of the Sixth Committee (A/77/413, para. 11)]

77/100. United Nations Convention on the International Effects
of Judicial Sales of Ships

The General Assembly,

Recalling its resolution 2205 (XXI) of 17 December 1966, by which it estab-
lished the United Nations Commission on International Trade Law with a mandate
to further the progressive harmonization and unification of the law of international
trade and in that respect to bear in mind the interests of all peoples, in particular
those of developing countries, in the extensive development of international trade,

Mindful of the crucial role of shipping in international trade and transportation,
of the high economic value of ships used in both seagoing and inland navigation,
and of the function of judicial sales as a means to enforce claims,

Considering that adequate legal protection for purchasers may positively impact
the price realized at judicial sales of ships, to the benefit of both shipowners and
creditors, including lienholders and ship financiers,

Wishing, for that purpose, to establish uniform rules that promote the dissemi-
nation of information on prospective judicial sales to interested parties and give
international effects to judicial sales of ships sold free and clear of any mortgage or
hypothéque and of any charge, including for ship registration purposes,

Convinced that the adoption of a convention on the international effects of judi-
cial sales of ships that is acceptable to States with different legal, social and eco-
nomic systems would complement the existing international legal framework on
shipping and navigation and contribute to the development of harmonious interna-
tional economic relations,

Noting that the preparation of the draft convention on the international effects of
judicial sales of ships was the subject of due deliberation in the Commission and
that the draft convention benefited from consultations with Governments and inter-
ested intergovernmental and international non-governmental organizations,

Taking note of the decision of the Commission at its fifty-fifth session to submit
the draft convention to the General Assembly for its consideration, (')

Taking note with satisfaction of the draft convention approved by the Commis-
sion, (%)

(Y) Official Records of the General Assembly, Seventy-seventh Session, Supplement No. 17 (A/77/17),
para. 99.
(?) Ibid., annex I.
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Expressing its appreciation to the Government of China for its offer to host a
signing ceremony for the Convention in Beijing,

1. Commends the United Nations Commission on International Trade Law
for preparing the draft convention on the international effects of judicial
sales of ships;

2. Adopts the United Nations Convention on the International Effects of Judi-
cial Sales of Ships, contained in the annex to the present resolution;

3. Authorizes a ceremony for the opening for signature of the Convention to
be held as soon as practicable in 2023 in Beijing, upon which occasion the
Convention will be open for signature, and recommends that the Conven-
tion be known as the “Beijing Convention on the Judicial Sale of Ships”;

4. Calls upon those Governments and regional economic integration organi-
zations that wish to strengthen the international legal framework for ship-
ping and navigation to consider becoming a party to the Convention.

47th plenary meeting
7 December 2022

Annex

United Nations Convention on the International Effects
of Judicial Sales of Ships

The States Parties to this Convention,

Reaffirming their belief that international trade on the basis of equality and mutual
benefit is an important element in promoting friendly relations among States,

Mindful of the crucial role of shipping in international trade and transportation,
of the high economic value of ships used in both seagoing and inland navigation,
and of the function of judicial sales as a means to enforce claims,

Considering that adequate legal protection for purchasers may positively impact
the price realized at judicial sales of ships, to the benefit of both shipowners and
creditors, including lienholders and ship financiers,

Wishing, for that purpose, to establish uniform rules that promote the dissemi-
nation of information on prospective judicial sales to interested parties and give
international effects to judicial sales of ships sold free and clear of any mortgage or
hypothéque and of any charge, including for ship registration purposes,

Have agreed as follows:

Article 1
Purpose

This Convention governs the international effects of a judicial sale of a ship that
confers clean title on the purchaser.
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Article 2

Definitions

For the purposes of this Convention:

a)

b)

d

e)

g

h)

),

k)

“Judicial sale” of a ship means any sale of a ship:

1) Which is ordered, approved or confirmed by a court or other pub-
lic authority either by way of public auction or by private treaty
carried out under the supervision and with the approval of a court;
and

ii) For which the proceeds of sale are made available to the creditors;

“Ship” means any ship or other vessel registered in a register that is
open to public inspection that may be the subject of an arrest or other
similar measure capable of leading to a judicial sale under the law of
the State of judicial sale;

“Clean title” means title free and clear of any mortgage or hypotheque
and of any charge;

“Mortgage or hypothéque” means any mortgage or hypothéque that is
effected on a ship and registered in the State in whose register of ships
or equivalent register the ship is registered;

“Charge” means any right whatsoever and howsoever arising which
may be asserted against a ship, whether by means of arrest, attach-
ment or otherwise, and includes a maritime lien, lien, encumbrance,
right of use or right of retention but does not include a mortgage or
hypotheéque;

“Registered charge” means any charge that is registered in the register
of ships or equivalent register in which the ship is registered or in any
different register in which mortgages or hypotheques are registered;

“Maritime lien” means any charge that is recognized as a maritime
lien or privilege maritime on a ship under applicable law;

“Owner” of a ship means any person registered as the owner of the
ship in the register of ships or equivalent register in which the ship is
registered;

“Purchaser” means any person to whom the ship is sold in the judicial
sale;

“Subsequent purchaser” means the person who purchases the ship
from the purchaser named in the certificate of judicial sale referred to
in article 5;

“State of judicial sale” means the State in which the judicial sale of a
ship is conducted.
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Article 3
Scope of application
1. This Convention applies only to a judicial sale of a ship if:
a) The judicial sale is conducted in a State Party; and

b) The ship is physically within the territory of the State of judicial sale
at the time of that sale.

2. This Convention shall not apply to warships or naval auxiliaries, or other
vessels owned or operated by a State and used, immediately prior to the time of
judicial sale, only on government non-commercial service.

Article 4
Notice of judicial sale

1. The judicial sale shall be conducted in accordance with the law of the State of
judicial sale, which shall also provide procedures for challenging the judicial sale
prior to its completion and determine the time of the sale for the purposes of this
Convention.

2. Notwithstanding paragraph 1, a certificate of judicial sale under article 5 shall
only be issued if a notice of judicial sale is given prior to the judicial sale of the ship
in accordance with the requirements of paragraphs 3 to 7.

3. The notice of judicial sale shall be given to:

a) The registry of ships or equivalent registry with which the ship is reg-
istered;

b) All holders of any mortgage or hypothéque and of any registered
charge, provided that the register in which it is registered, and any
instrument required to be registered under the law of the State of reg-
istration, are open to public inspection, and that extracts from the reg-
ister and copies of such instruments are obtainable from the registry;

c) All holders of any maritime lien, provided that they have notified the
court or other public authority conducting the judicial sale of the claim
secured by the maritime lien in accordance with the regulations and
procedures of the State of judicial sale;

d) The owner of the ship for the time being; and
e) If the ship is granted bareboat charter registration:

i) The person registered as the bareboat charterer of the ship in the
bareboat charter register; and

ii) The bareboat charter registry.

4. The notice of judicial sale shall be given in accordance with the law of the
State of judicial sale, and shall contain, as a minimum, the information mentioned
in annex I.
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5. The notice of judicial sale shall also be:

a) Published by announcement in the press or other publication available
in the State of judicial sale; and

b) Transmitted to the repository referred to in article 11 for publication.

6. For the purpose of communicating the notice to the repository, if the notice of
judicial sale is not in a working language of the repository, it shall be accompanied by
a translation of the information mentioned in annex I into any such working language.

7. In determining the identity or address of any person to whom the notice of
judicial sale is to be given, it is sufficient to rely on:

a) Information set forth in the register of ships or equivalent register in
which the ship is registered or in the bareboat charter register;

b) Information set forth in the register in which the mortgage or
hypothéque or the registered charge is registered, if different to the
register of ships or equivalent register; and

¢) Information notified under paragraph 3, subparagraph (c).

Article 5
Certificate of judicial sale

1. Upon completion of a judicial sale that conferred clean title to the ship under
the law of the State of judicial sale and was conducted in accordance with the
requirements of that law and the requirements of this Convention, the court or other
public authority that conducted the judicial sale or other competent authority of the
State of judicial sale shall, in accordance with its regulations and procedures, issue
a certificate of judicial sale to the purchaser.

2. The certificate of judicial sale shall be substantially in the form of the model
contained in annex II and contain:

a) Astatement that the ship was sold in accordance with the requirements
of the law of the State of judicial sale and the requirements of this
Convention;

b) A statement that the judicial sale has conferred clean title to the ship
on the purchaser;

c¢) The name of the State of judicial sale;

d) The name, address and the contact details of the authority issuing the
certificate;

e) The name of the court or other public authority that conducted the
judicial sale and the date of the sale;

f) The name of the ship and registry of ships or equivalent registry with
which the ship is registered;

g) The IMO number of the ship or, if not available, other information
capable of identifying the ship;
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h) The name and address of residence or principal place of business of
the owner of the ship immediately prior to the judicial sale;

i) The name and address of residence or principal place of business of
the purchaser;

j)  The place and date of issuance of the certificate; and

k) The signature or stamp of the authority issuing the certificate or other
confirmation of authenticity of the certificate.

3. The State of judicial sale shall require the certificate of judicial sale to be
transmitted promptly to the repository referred to in article 11 for publication.

4. The certificate of judicial sale and any translation thereof shall be exempt
from legalization or similar formality.

5. Without prejudice to articles 9 and 10, the certificate of judicial sale shall be
sufficient evidence of the matters contained therein.

6. The certificate of judicial sale may be in the form of an electronic record
provided that:

a) The information contained therein is accessible so as to be usable for
subsequent reference;

b) Areliable method is used to identify the authority issuing the certificate;
and

c) A reliable method is used to detect any alteration to the record after
the time it was generated, apart from the addition of any endorsement
and any change that arises in the normal course of communication,
storage and display.

7. A certificate of judicial sale shall not be rejected on the sole ground that it is
in electronic form.

Article 6
International effects of a judicial sale

A judicial sale for which a certificate of judicial sale referred to in article 5 has
been issued shall have the effect in every other State Party of conferring clean title
to the ship on the purchaser.

Article 7
Action by the registry

1. At the request of the purchaser or subsequent purchaser and upon production
of the certificate of judicial sale referred to in article 5, the registry or other compe-
tent authority of a State Party shall, as the case may be and in accordance with its
regulations and procedures, but without prejudice to article 6:
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a) Delete from the register any mortgage or hypothéque and any regis-
tered charge attached to the ship that had been registered before com-
pletion of the judicial sale;

b) Delete the ship from the register and issue a certificate of deletion for
the purpose of new registration;

c¢) Register the ship in the name of the purchaser or subsequent pur-
chaser, provided further that the ship and the person in whose name
the ship is to be registered meet the requirements of the law of the
State of registration;

d) Update the register with any other relevant particulars in the certificate
of judicial sale.

2. At the request of the purchaser or subsequent purchaser and upon produc-
tion of the certificate of judicial sale referred to in article 5, the registry or other
competent authority of a State Party in which the ship was granted bareboat charter
registration shall delete the ship from the bareboat charter register and issue a certi-
ficate of deletion.

3. If the certificate of judicial sale is not issued in an official language of the
registry or other competent authority, the registry or other competent authority may
request the purchaser or subsequent purchaser to produce a certified translation into
such an official language.

4. The registry or other competent authority may also request the purchaser or
subsequent purchaser to produce a certified copy of the certificate of judicial sale
for its records.

5. Paragraphs 1 and 2 do not apply if a court in the State of the registry or of the
other competent authority determines under article 10 that the effect of the judicial
sale under article 6 would be manifestly contrary to the public policy of that State.

Article 8
No arrest of the ship

1. If an application is brought before a court or other judicial authority in a State
Party to arrest a ship or to take any other similar measure against a ship for a claim
arising prior to a judicial sale of the ship, the court or other judicial authority shall,
upon production of the certificate of judicial sale referred to in article 5, dismiss the
application.

2. If a ship is arrested or a similar measure is taken against a ship by order of a
court or other judicial authority in a State Party for a claim arising prior to a judicial
sale of the ship, the court or other judicial authority shall, upon production of the
certificate of judicial sale referred to in article 5, order the release of the ship.

3. If the certificate of judicial sale is not issued in an official language of the
court or other judicial authority, the court or other judicial authority may request
the person producing the certificate to produce a certified translation into such an
official language.
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4. Paragraphs 1 and 2 do not apply if the court or other judicial authority deter-
mines that dismissing the application or ordering the release of the ship, as the case
may be, would be manifestly contrary to the public policy of that State.

Article 9
Jurisdiction to avoid and suspend judicial sale

1. The courts of the State of judicial sale shall have exclusive jurisdiction to hear
any claim or application to avoid a judicial sale of a ship conducted in that State
that confers clean title to the ship or to suspend its effects, which shall extend to
any claim or application to challenge the issuance of the certificate of judicial sale
referred to in article 5.

2. The courts of a State Party shall decline jurisdiction in respect of any claim or
application to avoid a judicial sale of a ship conducted in another State Party that
confers clean title to the ship or to suspend its effects.

3. The State of judicial sale shall require the decision of a court that avoids or
suspends the effects of a judicial sale for which a certificate has been issued in
accordance with article 5, paragraph 1, to be transmitted promptly to the repository
referred to in article 11 for publication.

Article 10
Circumstances in which judicial sale has no international effect

A judicial sale of a ship shall not have the effect provided in article 6 in a State
Party other than the State of judicial sale if a court in the other State Party deter-
mines that the effect would be manifestly contrary to the public policy of that other
State Party.

Article 11
Repository

1. The repository shall be the Secretary-General of the International Maritime
Organization or an institution named by the United Nations Commission on Inter-
national Trade Law.

2. Upon receipt of a notice of judicial sale transmitted under article 4, para-
graph 5, certificate of judicial sale transmitted under article 5, paragraph 3, or deci-
sion transmitted under article 9, paragraph 3, the repository shall make it available
to the public in a timely manner, in the form and in the language in which it is
received.

3. The repository may also receive a notice of judicial sale emanating from a
State that has ratified, accepted, approved or acceded to this Convention and for
which the Convention has not yet entered into force and may make it available to
the public.
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Article 12
Communication between authorities of States Parties

1. For the purposes of this Convention, the authorities of a State Party shall be
authorized to correspond directly with the authorities of any other State Party.

2. Nothing in this article shall affect the application of any international agree-
ment on judicial assistance in respect of civil and commercial matters that may
exist between States Parties.

Article 13
Relationship with other international conventions

1. Nothing in this Convention shall affect the application of the Convention on
the Registration of Inland Navigation Vessels (1965) and its Protocol No. 2 con-
cerning Attachment and Forced Sale of Inland Navigation Vessels, including any
future amendment to that convention or protocol.

2. Without prejudice to article 4, paragraph 4, as between States Parties to this
Convention that are also parties to the Convention on the Service Abroad of Judicial
and Extrajudicial Documents in Civil or Commercial Matters (1965), the notice of
judicial sale may be transmitted abroad using channels other than those provided
for in that convention.

Article 14
Other bases for giving international effect

Nothing in this Convention shall preclude a State from giving effect to a judicial
sale of a ship conducted in another State under any other international agreement
or under applicable law.

Article 15
Matters not governed by this Convention
1. Nothing in this Convention shall affect:

a) The procedure for or priority in the distribution of proceeds of a judi-
cial sale; or

b) Any personal claim against a person who owned or had proprietary
rights in the ship prior to the judicial sale.

2. Moreover, this Convention shall not govern the effects, under applicable law,
of a decision by a court exercising jurisdiction under article 9, paragraph 1.

Article 16
Depositary

The Secretary-General of the United Nations is hereby designated as the deposi-
tary of this Convention.
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Article 17
Signature, ratification, acceptance, approval, accession
1. This Convention is open for signature by all States.

2. This Convention is subject to ratification, acceptance or approval by the sig-
natory States.

3. This Convention is open for accession by all States that are not signatories as
from the date it is open for signature.

4. Instruments of ratification, acceptance, approval or accession are to be depos-
ited with the depositary.

Article 18
Participation by regional economic integration organizations

1. Aregional economic integration organization that is constituted by sovereign
States and has competence over certain matters governed by this Convention may
similarly sign, ratify, accept, approve or accede to this Convention. The regional
economic integration organization shall in that case have the rights and obligations
of a State Party, to the extent that that organization has competence over matters
governed by this Convention. For the purposes of articles 21 and 22, an instrument
deposited by a regional economic integration organization shall not be counted in
addition to the instruments deposited by its member States.

2. The regional economic integration organization shall make a declaration spec-
ifying the matters governed by this Convention in respect of which competence has
been transferred to that organization by its member States. The regional economic
integration organization shall promptly notify the depositary of any changes to the
distribution of competence, including new transfers of competence, specified in the
declaration under this paragraph.

3. Any reference to a “State”, “States”, “State Party” or “States Parties” in this
Convention applies equally to a regional economic integration organization where
the context so requires.

4. This Convention shall not affect the application of rules of a regional eco-
nomic integration organization, whether adopted before or after this Convention:

a) In relation to the transmission of a notice of judicial sale between
member States of such an organization; or

b) In relation to the jurisdictional rules applicable between member
States of such an organization.

Article 19
Non-unified legal systems

1. If a State has two or more territorial units in which different systems of law are
applicable in relation to the matters dealt with in this Convention, it may declare that
this Convention shall extend to all its territorial units or only to one or more of them.
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2. Declarations under this article shall state expressly the territorial units to
which this Convention extends.

3. If a State makes no declaration under paragraph 1, this Convention shall
extend to all territorial units of that State.

4. If a State has two or more territorial units in which different systems of law
are applicable in relation to the matters dealt with in this Convention:

a) Any reference to the law, regulations or procedures of the State shall
be construed as referring, where appropriate, to the law, regulations or
procedures in force in the relevant territorial unit;

b) Any reference to the authority of the State shall be construed as refer-
ring, where appropriate, to the authority in the relevant territorial unit.

Article 20
Procedure and effects of declarations

1. Declarations under article 18, paragraph 2, and article 19, paragraph 1, shall
be made at the time of signature, ratification, acceptance, approval or accession.
Declarations made at the time of signature are subject to confirmation upon ratifica-
tion, acceptance or approval.

2. Declarations and their confirmations shall be in writing and formally notified
to the depositary.

3. A declaration takes effect simultaneously with the entry into force of this
Convention in respect of the State concerned.

4. Any State that makes a declaration under article 18, paragraph 2, and arti-
cle 19, paragraph 1, may modify or withdraw it at any time by a formal notification
in writing addressed to the depositary. The modification or withdrawal shall take
effect 180 days after the date of the receipt of the notification by the depositary. If
the depositary receives the notification of the modification or withdrawal before
entry into force of this Convention in respect of the State concerned, the modifica-
tion or withdrawal shall take effect simultaneously with the entry into force of this
Convention in respect of that State.

Article 21
Entry into force

1. This Convention shall enter into force 180 days after the date of the deposit of
the third instrument of ratification, acceptance, approval or accession.

2. When a State ratifies, accepts, approves or accedes to this Convention after
the deposit of the third instrument of ratification, acceptance, approval or accession,
this Convention shall enter into force in respect of that State 180 days after the date
of the deposit of its instrument of ratification, acceptance, approval or accession.

3. This Convention shall apply only to judicial sales ordered or approved after
its entry into force in respect of the State of judicial sale.
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Article 22
Amendment

1. Any State Party may propose an amendment to this Convention by submit-
ting it to the Secretary-General of the United Nations. The Secretary-General
shall thereupon communicate the proposed amendment to the States Parties with
a request that they indicate whether they favour a conference of States Parties for
the purpose of considering and voting upon the proposal. In the event that within
120 days from the date of such communication at least one third of the States Par-
ties favour such a conference, the Secretary-General shall convene the conference
under the auspices of the United Nations.

2. The conference of States Parties shall make every effort to achieve consensus
on each amendment. If all efforts at consensus are exhausted and no consensus is
reached, the amendment shall, as a last resort, require for its adoption a two-thirds
majority vote of the States Parties present and voting at the conference. For the
purposes of this paragraph, the vote of a regional economic integration organiza-
tion shall not be counted.

3. An adopted amendment shall be submitted by the depositary to all States Par-
ties for ratification, acceptance or approval.

4. An adopted amendment shall enter into force 180 days after the date of deposit
of the third instrument of ratification, acceptance or approval. When an amendment
enters into force, it shall be binding on those States Parties that have expressed
consent to be bound by it.

5. When a State Party ratifies, accepts or approves an amendment following the
deposit of the third instrument of ratification, acceptance or approval, the amend-
ment shall enter into force in respect of that State Party 180 days after the date of
the deposit of its instrument of ratification, acceptance or approval.

Article 23
Denunciation

1. A State Party may denounce this Convention by a formal notification in writ-
ing addressed to the depositary. The denunciation may be limited to certain territo-
rial units of a non-unified legal system to which this Convention applies.

2. The denunciation shall take effect 365 days after the date of the receipt of
the notification by the depositary. Where a longer period for the denunciation to
take effect is specified in the notification, the denunciation shall take effect upon
the expiration of such longer period after the date of the receipt of the notification
by the depositary. This Convention shall continue to apply to a judicial sale for
which a certificate of judicial sale referred to in article 5 has been issued before the
denunciation takes effect.

DONE in a single original, of which the Arabic, Chinese, English, French, Rus-
sian and Spanish texts are equally authentic.
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Annex I

Minimum information to be contained in the notice of judicial sale

1.

[0

© NN s

10.
11.

12.

13.

14.

Statement that the notice of judicial sale is given for the purposes of the
United Nations Convention on the International Effects of Judicial Sales
of Ships

Name of State of judicial sale

Court or other public authority ordering, approving or confirming the judi-
cial sale

Reference number or other identifier for the judicial sale procedure
Name of ship

Registry

IMO number

(If IMO number not available) Other information capable of identifying
the ship

Name of the owner
Address of residence or principal place of business of the owner

(If judicial sale by public auction) Anticipated date, time and place of pub-
lic auction

(If judicial sale by private treaty) Any relevant details, including time
period, for the judicial sale as ordered by the court or other public authority

Statement either confirming that the judicial sale will confer clean title to
the ship, or, if it is not known whether the judicial sale will confer clean
title, a statement of the circumstances under which the judicial sale would
not confer clean title

Other information required by the law of the State of judicial sale, in par-
ticular any information deemed necessary to protect the interests of the
person receiving the notice
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Annex II
Model certificate of judicial sale

Issued in accordance with the provisions of article 5 of the United Nations
Convention on the International Effects of Judicial Sales of Ships

This is to certify that:

(a) The ship described below was sold by way of judicial sale in accordance
with the requirements of the law of the State of judicial sale and the
requirements of the United Nations Convention on the International
Effects of Judicial Sales of Ships; and

(b) The judicial sale has conferred clean title to the ship on the purchaser.
1.  State of judicial sale ...

2.  Authority issuing this certificate

2.1 NAME e e e e e e e raaae s
2.2 AdAIESS e
2.3 Telephone/fax/email,

if available e

3. Judicial sale

3.1 Name of court or other
public authority that

conducted the judicial sale .........coceeviiiiiiiii
3.2 Date of the judicial sale  ...ooccoiiiiiiiiiii e
4.  Ship
4.1 NAME e e et s
42 REZISITY et ettt n
43 IMO NUMDET et et
4.4  (If IMO number

not available) (Please attach any photos to the certificate)

Other information capable

of identifying the ship  ..ooiiiiiii e
5.  Owner immediately prior to the judicial sale
5.1 NAME et
5.2 Address of residence or

principal place of DUSINESS  ..ccceeveiriiiiiiiiiieeeee e

6. Purchaser

6.1  NAIME e ————————————————————————————————————
6.2  Address of residence or
principal place of BUSINESS  ......oevviiiiiiiiiiiiiie ettt
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Signature and/or stamp of issuing
authority or other confirmation
of authenticity of the certificate
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Convention des Nations Unies sur les effets
internationaux des ventes judiciaires de navires

Les Etats parties a la présente Convention,

Réaffirmant leur conviction que le commerce international sur la base de 1’éga-
lité et des avantages mutuels constitue un élément important dans la promotion de
relations amicales entre les Etats,

Conscients que le transport maritime joue un rdle crucial dans le commerce et le
transport internationaux, que les navires utilisés tant pour la navigation maritime
que pour la navigation intérieure ont une grande valeur économique, et que les
ventes judiciaires sont un moyen de recouvrer les créances,

Considérant qu’une protection juridique adéquate des acquéreurs peut avoir des
effets positifs sur le prix tiré des ventes judiciaires de navires, dans I’intérét a la
fois des propriétaires de navires et des créanciers, notamment des titulaires de pri-
vileges et des parties finangant 1’acquisition de navires,

Souhaitant, a cette fin, établir des régles uniformes qui favorisent la diffusion
d’informations sur les futures ventes judiciaires aupres des parties intéressées et
conferent des effets internationaux aux ventes judiciaires de navires vendus libres
et francs de toute hypotheéque ou de tout mortgage et de tout droit, notamment aux
fins de I’'immatriculation des navires,

Sont convenus de ce qui suit:

Article premier
Objet

La présente Convention régit les effets internationaux de la vente judiciaire d’un
navire qui confere a I’acquéreur un titre libre de tout droit.

Article 2
Définitions
Aux fins de la présente Convention:

a) Le terme «vente judiciaire» d’un navire désigne toute vente d’un
navire:

1) Qui est ordonnée, approuvée ou confirmée par un tribunal ou une
autre autorité publique soit par voie d’enchéres publiques soit au
moyen d’une transaction de gré a gré menée sous le contrdle d’un
tribunal et avec I’approbation de celui-ci; et

ii) Pour laquelle le produit de la vente est offert aux créanciers;
b) Le terme «navire» désigne tout navire ou autre batiment immatriculé
dans un registre consultable par le public qui est susceptible de faire
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e)

g

h)

),

k)

Article 3

1’objet d’une saisie conservatoire ou d’une autre mesure similaire pou-
vant entrainer une vente judiciaire en vertu de la loi de I’Etat de la
vente judiciaire;

Le terme «titre libre de tout droit» désigne un titre de propriété libre et
franc de toute hypotheéque ou de tout mortgage et de tout droit;

Le terme «hypothéque ou mortgage» désigne toute hypothéque ou
tout mortgage pris sur un navire et inscrit dans 1’Etat ol se trouve le
registre des navires ou registre équivalent dans lequel le navire est
immatriculé;

Le terme «droit» désigne tout droit, de quelque nature ou origine qu’il
soit, qu’il est possible de faire valoir sur un navire, par voie de saisie
conservatoire ou exécutoire ou par tout autre moyen, et qui comprend
les privileges maritimes ou autres privileges, les charges, les droits
d’utilisation ou de rétention, mais n’inclut pas les hypotheéques ou
mortgages;

Le terme «droit inscrit» désigne tout droit qui est inscrit dans le
registre des navires ou registre équivalent dans lequel le navire est
immatriculé ou dans tout autre registre dans lequel sont inscrits les
hypothéques ou mortgages;

Le terme «privilége maritime» désigne tout droit reconnu comme un
privilege maritime sur un navire en vertu de la loi applicable;

Le terme «propriétaire» d’un navire désigne toute personne inscrite a
titre de propriétaire du navire dans le registre des navires ou registre
équivalent dans lequel le navire est immatriculé;

Le terme «acquéreur» désigne toute personne a laquelle le navire est
vendu dans le cadre de la vente judiciaire;

Le terme «acquéreur subséquent» désigne la personne qui acquiert le
navire aupres de I’acquéreur dont le nom figure dans le certificat de
vente judiciaire visé a I’article 5;

Le terme «Etat de la vente judiciaire» désigne I’Etat dans lequel la
vente judiciaire d’un navire est réalisée.

Champ d’application

1. La présente Convention s’applique a la vente judiciaire d’un navire unique-

ment Si:
a)
b)

La vente judiciaire est réalisée dans un Etat partie; et

Au moment de ladite vente, le navire se trouve physiquement sur le
territoire de I’Etat de la vente judiciaire.
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2. La présente Convention ne s’applique pas aux navires de guerre ou navires
auxiliaires, ou aux autres batiments appartenant 2 un Etat ou exploités par lui et
exclusivement affectés, immédiatement avant la vente judiciaire, a un service
public non commercial.

Article 4
Notification de la vente judiciaire

1. La vente judiciaire est réalisée conformément 2 la loi de I’Etat de la vente
judiciaire, laquelle prévoit également des procédures pour contester la vente avant
sa conclusion et détermine également le moment de la vente aux fins de la présente
Convention.

2. Nonobstant le paragraphe 1, le certificat de vente judiciaire visé a 1’article 5
n’est délivré que si une notification de la vente judiciaire du navire est adressée
avant cette vente conformément aux exigences énoncées aux paragraphes 3 a 7.

3. La notification de la vente judiciaire est adressée:

a) A D’entité chargée du registre des navires ou registre équivalent dans
lequel le navire est immatriculé;

b) A tout titulaire d’une hypotheéque ou d’un mortgage ou d’un droit ins-
crit, sous réserve que le registre oll ceux-ci sont inscrits, ainsi que tout
instrument devant étre inscrit conformément 2 la loi de I’Etat d’im-
matriculation, soient consultables par le public, et que des extraits du
registre et des copies de ces instruments puissent étre obtenus aupres
du registre;

¢) A tout titulaire d’un privilege maritime, sous réserve qu’il ait notifié
au tribunal ou a toute autre autorité publique réalisant la vente judi-
ciaire la créance garantie par le privilege maritime conformément aux
réglements et procédures de I’Etat de la vente judiciaire;

d) A lapersonne qui est alors propriétaire du navire; et
e) Sile navire est inscrit au registre des affrétements coque nue:

i) A la personne inscrite comme affréteur coque nue du navire dans
le registre des affrétements coque nue; et

ii) Auregistre des affréetements coque nue.

4. La notification de la vente judiciaire est donnée conformément a la loi de
I’Etat de la vente judiciaire et contient, au minimum, les informations mentionnées
a I’annexe 1.

5. La notification de la vente judiciaire est également:

a) Publiée par voie d’annonce dans la presse ou une autre publication
disponible dans I’Etat de la vente judiciaire; et
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b) Transmise a la personne responsable du répertoire visée a 1’article 11
pour publication.

6. Aux fins de la communication de la notification a la personne responsable du
répertoire, si la notification de la vente judiciaire n’est pas rédigée dans une langue
de travail de la personne responsable du répertoire, elle est accompagnée d’une
traduction des informations mentionnées a I’annexe I dans I’une de ces langues de
travail.

7. Pour déterminer I’identité ou I’adresse de toute personne a qui la notification
de la vente judiciaire doit étre donnée, il suffit de se fonder sur:

a) Les informations figurant dans le registre des navires ou registre équi-
valent dans lequel est immatriculé le navire ou dans le registre des
affrétements coque nue;

b) Les informations figurant dans le registre ou sont inscrits 1’hypo-
théque ou le mortgage ou le droit inscrit, s’il est distinct du registre
des navires ou registre équivalent; et

c) Les informations notifiées conformément a 1’alinéa c) du paragraphe
3.

Article 5
Certificat de vente judiciaire

1. Apres la conclusion d’une vente judiciaire qui a conféré un titre libre de tout
droit sur le navire en vertu de la loi de I’Etat de la vente judiciaire et qui a été
réalisée conformément aux exigences de cette loi et aux exigences de la présente
Convention, le tribunal ou une autre autorité publique qui a réalisé la vente judi-
ciaire ou une autre autorité compétente de 1’Etat de la vente judiciaire, conformé-
ment a ses reglements et procédures, délivre a 1’acquéreur un certificat de vente
judiciaire.

2. Le certificat de vente judiciaire suit pour 1’essentiel le modele figurant a I’an-
nexe II et contient:

a) Une déclaration indiquant que le navire a ét€ vendu conformément
aux exigences de la loi de I’Etat de la vente judiciaire et aux exigences
de la présente Convention;

b) Une déclaration indiquant que la vente judiciaire a conféré a I’acqué-
reur un titre libre de tout droit sur le navire;

¢) Le nom de I’Etat de la vente judiciaire;

d) Le nom, I’adresse et les coordonnées de 1’autorité qui délivre le cer-
tificat;

e) Le nom du tribunal ou d’une autre autorité publique qui a réalisé la
vente judiciaire et la date de la vente;
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f) Le nom du navire et du registre des navires ou registre équivalent dans
lequel le navire est immatriculé;

g) Le numéro OMI du navire ou, si celui-ci n’est pas disponible, d’autres
informations permettant d’identifier le navire;

h) Le nom et I’adresse du lieu de résidence ou de I’établissement prin-
cipal de la personne qui était propriétaire du navire immédiatement
avant la vente judiciaire;

i) Le nom et I’adresse du lieu de résidence ou de 1’établissement princi-
pal de I’acquéreur;

J) Lelieu et la date de délivrance du certificat; et

k) La signature ou le cachet de I’autorité qui délivre le certificat ou un
autre élément propre a établir I’authenticité du certificat.

3. L’Etat de la vente judiciaire exige que le certificat de vente judiciaire soit
transmis dans les meilleurs délais a la personne responsable du répertoire visée a
I’article 11 pour publication.

4. Le certificat de vente judiciaire et toute traduction de ce certificat est dispensé
de 1égalisation ou de toute formalité similaire.

5. Sans préjudice des articles 9 et 10, le certificat de vente judiciaire co nstitue
une preuve suffisante des éléments qu’il contient.

6. Le certificat de vente judiciaire peut se présenter sous la forme d’un document
électronique a condition:

a) Que I’information que contient ce document soit accessible pour étre
consultée ultérieurement;

b) Qu’une méthode fiable soit utilisée pour identifier 1’autorité qui
délivre le certificat; et

¢) Qu’une méthode fiable soit utilisée pour détecter toute altération du
document €lectronique apres sa création, exception faite de 1’ajout de
tout endossement et de toute modification intervenant dans le cours
normal de la communication, de la conservation et de I’affichage.

7. Un certificat de vente judiciaire ne peut étre rejeté au seul motif qu’il est sous
forme électronique.

Article 6
Effets internationaux d’une vente judiciaire

Une vente judiciaire pour laquelle un certificat de vente judiciaire visé a 1’ar-
ticle 5 a été délivré a pour effet de conférer a I’acquéreur un titre libre de tout droit
sur le navire dans tout autre Etat partie.
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Article 7
Mesures a prendre par ’entité chargée du registre

1. A la demande de 1’acquéreur ou de I’acquéreur subséquent et sur production
du certificat de vente judiciaire visé a I’article 5, I’entité chargée du registre ou
une autre autorité compétente d’un Etat partie, selon le cas et conformément a ses
reglements et procédures, mais sans préjudice de ’article 6:

a) Radie du registre toute hypothéque ou tout mortgage et tout droit ins-
crit grevant le navire qui avaient été€ inscrits avant la conclusion de la
vente judiciaire;

b) Radie le navire du registre et délivre un certificat de radiation pour
qu’une nouvelle immatriculation soit prise;

¢) Immatricule le navire au nom de I’acquéreur ou de 1’acquéreur subsé-
quent, a condition également que le navire et la personne au nom de
laquelle il doit étre immatriculé respectent les exigences de la loi de
I’Etat d’immatriculation;

d) Actualise le registre en s’appuyant sur toute autre indication perti-
nente figurant dans le certificat de vente judiciaire.

2. A la demande de I’acquéreur ou de 1’acquéreur subséquent et sur production
du certificat de vente judiciaire visé a I’article 5, I’entité chargée du registre ou une
autre autorité compétente d’un Etat partie ol le navire est inscrit au registre des
affrétements coque nue radie le navire du registre des affrétements coque nue et
délivre un certificat de radiation.

3. Si le certificat de vente judiciaire n’est pas délivré dans une langue officielle
de I’entité chargée du registre ou d’une autre autorité compétente, cette derniere
peut demander a I’acquéreur ou a I’acquéreur subséquent de produire une traduc-
tion certifiée dans une telle langue officielle.

4. Le I’entité chargée du registre ou une autre autorité compétente peut égale-
ment demander a I’acquéreur ou a 1’acquéreur subséquent de produire une copie
certifiée conforme du certificat de vente judiciaire pour ses archives.

5. Les paragraphes 1 et 2 ne s’appliquent pas si un tribunal dans I’Etat de I’entité
chargée du registre ou d’une autre autorité compétente décide, en vertu de I’ar-
ticle 10, que les effets de la vente judiciaire prévus a I’article 6 seraient manifeste-
ment contraires A 1’ordre public de cet Etat.

Article 8
Impossibilité de saisir le navire a titre conservatoire

1. Si un tribunal ou une autre autorité judiciaire d’un Etat partie est saisi d’une
demande tendant au prononcé de la saisie conservatoire ou de toute autre mesure
similaire a I’encontre d’un navire au titre d’une créance née avant une vente judi-
ciaire de ce navire, ce tribunal ou cette autorité, sur production du certificat de
vente judiciaire visé a I’article 5, rejette la demande.
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2. Si un navire fait I’objet d’une saisie conservatoire ou d’une mesure similaire
ordonnée par un tribunal ou une autre autorité judiciaire d’un Etat partie au titre
d’une créance née avant une vente judiciaire du navire, ce tribunal ou cette autorité,
sur production du certificat de vente judiciaire visé a I’article 5, ordonne la mainle-
vée de la saisie ou de la mesure.

3. Si le certificat de vente judiciaire n’est pas délivré dans une langue officielle
du tribunal ou d’une autre autorité judiciaire, ce dernier ou cette derniere peut
demander a la personne qui produit le certificat de produire une traduction certifiée
dans une telle langue officielle.

4. Les paragraphes 1 et 2 ne s’appliquent pas si le tribunal ou une autre autorité
judiciaire décide que le rejet de la demande ou I’ordonnance de mainlevée, selon le
cas, serait manifestement contraire a 1’ordre public de cet Etat.

Article 9
Compétence pour annuler et suspendre une vente judiciaire

1. Les tribunaux de I’Etat de la vente judiciaire ont une compétence exclusive
pour connaitre de toute demande visant a annuler la vente judiciaire d’un navire
réalisée dans cet Etat qui confére un titre libre de tout droit sur le navire ou i en
suspendre les effets, compétence qui s’étend a toute demande visant a contester la
délivrance du certificat de vente judiciaire visé a I’article 5.

2. Les tribunaux d’un Etat partie déclinent leur compétence en ce qui concerne
toute demande visant a annuler la vente judiciaire d’un navire réalisée dans un autre
Etat partie qui confere un titre libre de tout droit sur le navire ou a en suspendre
les effets.

3. L’Etat de la vente judiciaire exige que la décision d’un tribunal pronongant
I’annulation ou la suspension des effets d’une vente judiciaire pour laquelle un
certificat a été délivré conformément au paragraphe 1 de 1’article 5 soit transmise
dans les meilleurs délais a la personne responsable du répertoire visée a 1’article 11
pour publication.

Article 10
Causes privant d’effet international une vente judiciaire

La vente judiciaire d’un navire ne produit pas les effets prévus a 1’article 6 dans
un Etat partie autre que I’Etat de la vente judiciaire si un tribunal de ’autre Etat
partie décide que ces effets seraient manifestement contraires a I’ordre public de
cet autre Etat partie.

Article 11
Répertoire

1. La personne responsable du répertoire est le Secrétaire général de 1’Organi-
sation maritime internationale ou une institution désignée par la Commission des
Nations Unies pour le droit commercial international.
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2. Des réception d’une notification de vente judiciaire transmise conformément
au paragraphe 5 de I’article 4, d’un certificat de vente judiciaire transmis confor-
mément au paragraphe 3 de 1’article 5 ou d’une décision transmise conformément
au paragraphe 3 de I’article 9, la personne responsable du répertoire les met a la
disposition du public en temps utile, sous la forme et dans la langue dans lesquelles
elle les recoit.

3. La personne responsable du répertoire peut également recevoir une notifi-
cation de vente judiciaire émanant d’un Etat qui a ratifié, accepté ou approuvé la
présente Convention, ou qui y a adhéré, et a I’égard duquel celle-ci n’est pas encore
entrée en vigueur, et peut la mettre a la disposition du public.

Article 12
Communication entre autorités des Etats Parties

1. Aux fins de la présente Convention, les autorités des Etats Parties sont habili-
tées a correspondre directement entre elles.

2. Aucune disposition du présent article ne porte atteinte a I’application des
accords internationaux d’entraide judiciaire en matiere civile et commerciale qui
peuvent exister entre les Etats parties.

Article 13
Relation avec d’autres conventions internationales

1. Aucune disposition de la présente Convention ne porte atteinte a 1’application
de la Convention relative a I’immatriculation des bateaux de navigation intérieure
(1965) et de son protocole n° 2 relatif a la saisie conservatoire et a I’exécution
forcée concernant les bateaux de navigation intérieure, y compris tout futur amen-
dement a cette convention ou a ce protocole.

2. Sans préjudice du paragraphe 4 de Darticle 4, entre les Etats parties 2 la
présente Convention qui sont également parties a la Convention relative a la
signification et a la notification a I’étranger des actes judiciaires et extrajudi-
ciaires en matiere civile ou commerciale (1965), la notification de la vente judi-
ciaire peut &tre transmise a ’étranger par des voies autres que celles prévues
dans cette convention.

Article 14
Autres fondements pour conférer des effets internationaux

Aucune disposition de la présente Convention n’empéche un Etat de donner effet
a une vente judiciaire d’un navire réalisée dans un autre Etat en vertu d’un autre
accord international ou de la loi applicable.
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Article 15
Questions non régies par la Convention
1. Aucune disposition de la présente Convention n’a d’incidence sur:

a) La procédure de répartition du produit d’une vente judiciaire ou
I’ordre de priorité de cette répartition; ou

b) Une créance personnelle a I’encontre d’une personne qui était proprié-
taire du navire ou qui détenait des droits de propriété sur celui-ci avant
la vente judiciaire.

2. En outre, la présente Convention ne régit pas les effets, prévus par la loi
applicable, d’une décision rendue par un tribunal exercant sa compétence en vertu
du paragraphe 1 de I’article 9.

Article 16
Dépositaire

Le Secrétaire général de I’Organisation des Nations Unies est désigné comme
dépositaire de la présente Convention.

Article 17
Signature, ratification, acceptation, approbation, adhésion
1. La présente Convention sera ouverte 2 la signature de tous les Etats.

2. La présente Convention est sujette a ratification, acceptation ou approbation
par les Etats signataires.

3. La présente Convention est ouverte i 1’adhésion de tous les Etats qui ne sont
pas signataires a partir de la date a laquelle elle est ouverte a la signature.

4. Les instruments de ratification, d’acceptation, d’approbation ou d’adhésion
sont déposés aupres du dépositaire.

Article 18
Participation d’organisations régionales d’intégration économique

1. Une organisation régionale d’intégration économique constituée d’Etats sou-
verains et ayant compétence pour certaines questions régies par la présente Conven-
tion peut, elle aussi, signer, ratifier, accepter ou approuver la présente Convention
ou y adhérer. En pareil cas, elle a les droits et les obligations d’un Etat partie, dans
la mesure ou elle a compétence pour les questions régies par la présente Conven-
tion. Aux fins des articles 21 et 22, un instrument déposé par une organisation
régionale d’intégration économique n’est pas compté en plus de ceux déposés par
ses Etats membres.

2. L’organisation régionale d’intégration économique effectue une déclaration
précisant les questions régies par la présente Convention pour lesquelles ses Etats
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membres lui ont transféré compétence. Elle notifie dans les meilleurs délais au
dépositaire toute modification de la répartition des compétences précisée dans la
déclaration effectuée au titre du présent paragraphe, y compris les nouveaux trans-
ferts de compétence.

3. Toute référence a «Etat», «Etats», «Etat partie» ou «Etats parties» dans la pré-
sente Convention s’applique €galement a une organisation régionale d’intégration
économique, lorsque le contexte le requiert.

4. La présente Convention ne porte pas atteinte a I’application des regles d’une
organisation régionale d’intégration économique, que ces regles aient été adoptées
avant ou apres la présente Convention:

a) Ence quiatrait a la transmission d’une notification de vente judiciaire
entre les Etats membres d’une telle organisation; ou

b) En ce qui a trait aux régles de compétence applicables entre les Etats
membres d’une telle organisation.

Article 19
Systemes juridiques non unifiés

1. S’il comprend deux unités territoriales ou plus dans lesquelles des systemes
de droit différents s’appliquent aux questions traitées dans la présente Convention,
un Etat peut déclarer que la présente Convention s’applique a 1’ensemble de ses
unités territoriales ou seulement a une ou plusieurs d’entre elles.

2. Les déclarations faites en vertu du présent article désignent expressément les
unités territoriales auxquelles la Convention s’applique.

3. Si un Etat ne fait pas de déclaration en vertu du paragraphe 1, la présente
Convention s’applique a toutes les unités territoriales de cet Etat.

4. Au regard d’un Etat comprenant deux unités territoriales ou plus dans les-
quelles des systemes de droit différents s’appliquent aux questions traitées dans la
présente Convention:

a) Toute référence a la loi, aux réglements ou aux procédures de 1’Etat
vise, le cas échéant, la loi, les reglements ou les procédures en vigueur
dans I’unité territoriale considérée;

b) Toute référence a 1’autorité de 1’Etat vise, le cas échéant, I’autorité de
I’unité territoriale considérée.

Article 20
Procédure et effets des déclarations

1. Les déclarations visées au paragraphe 2 de I’article 18 et au paragraphe 1 de
I’article 19 sont faites au moment de la signature, de la ratification, de I’acceptation,
de I’approbation ou de 1’adhésion. Les déclarations faites lors de la signature sont
sujettes a confirmation lors de la ratification, de 1’acceptation ou de 1’approbation.
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2. Les déclarations et leur confirmation sont faites par écrit et formellement
notifiées au dépositaire.

3. Les déclarations prennent effet a la date de I’entrée en vigueur de la présente
Convention a 1’égard de 1’Etat concerné.

4. Tout Etat qui fait une déclaration en vertu du paragraphe 2 de l’article 1 8
et du paragraphe 1 de I’article 19 peut a tout moment la modifier ou la retirer par
notification formelle adressée par écrit au dépositaire. La modification ou le retrait
prend effet 180 jours apres la date de réception de la notification par le dépositaire.
Si le dépositaire recoit la notification de modification ou de retrait avant 1’entrée
en vigueur de la présente Convention a ’égard de 1’Etat concerné, la modification
ou le retrait prend effet a la date de I’entrée en vigueur de la présente Convention
a1’égard de cet Etat.

Article 21
Entrée en vigueur

1. La présente Convention entre en vigueur 180 jours apres la date de dépdt du
troisiéme instrument de ratification, d’acceptation, d’approbation ou d’adhésion.

2. Lorsqu’un Etat ratifie, accepte ou approuve la présente Convention, ou y
adhere, apres le dépdt du troisieme instrument de ratification, d’acceptation, d’ap-
probation ou d’adhésion, la présente Convention entre en vigueur a 1’égard de cet
Etat 180 jours aprés la date de dépdt de son instrument de ratification, d’accepta-
tion, d’approbation ou d’adhésion.

3. La présente Convention ne s’applique qu’aux ventes judiciaires ordonnées ou
approuvées apres son entrée en vigueur a 1’égard de I’Etat de la vente judiciaire.

Article 22
Amendement

1. Tout Etat partie peut proposer un amendement  la présente Convention en
le soumettant au Secrétaire général de 1’Organisation des Nations Unies. Celui-ci
communique alors la proposition d’amendement aux Etats parties, en leur deman-
dant de lui faire savoir s’ils sont favorables a la convocation d’une conférence des
Etats parties en vue de I’examen de la proposition et de sa mise aux voix. Si, dans
les 120 jours qui suivent la date de cette communication, un tiers au moins des Etats
Parties se prononcent en faveur de la tenue d’une telle conférence, le Secrétaire
général convoque la conférence sous les auspices de 1’Organisation des Nations
Unies.

2. La conférence des Etats parties n’épargne aucun effort pour parvenir a un
consensus sur tout amendement. Si tous les efforts en ce sens sont €puisés sans
qu’un consensus soit trouvé, il faut, en dernier recours, pour que I’amendement
soit adopté, un vote 2 la majorité des deux tiers des Etats parties présents a la
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conférence et exprimant leur vote. Aux fins du présent paragraphe, le vote d’une
organisation régionale d’intégration économique n’est pas compté.

3. Un amendement adopté est soumis par le dépositaire a la ratification, a 1’ac-
ceptation ou a I’approbation de tous les Etats parties.

4. Un amendement adopté entre en vigueur 180 jours apres la date de dépdt du
troisiéme instrument de ratification, d’acceptation ou d’approbation. Un amende-
ment entré en vigueur a force obligatoire a I’égard des Etats parties qui ont exprimé
leur consentement a étre liés par lui.

5. Lorsqu’un Etat Partie ratifie, accepte ou approuve un amendement aprés le
dépot du troisieme instrument de ratification, d’acceptation ou d’approbation, cet
amendement entre en vigueur 4 I’égard de cet Etat partie 180 jours aprés la date de
dépdt de son instrument de ratification, d’acceptation ou d’approbation.

Article 23
Dénonciation

1. Un Etat partie peut dénoncer la présente Convention par une notification for-
melle adressée par écrit au dépositaire. La dénonciation peut se limiter a certaines
unités territoriales d’un systeme juridique non unifi€¢ auxquelles s’applique la pré-
sente Convention.

2. La dénonciation prend effet 365 jours apres la date de réception de la notifi-
cation par le dépositaire. Lorsqu’une période plus longue pour la prise d’effet de la
dénonciation est précisée dans la notification, la dénonciation prend effet a 1’expi-
ration de la période en question apres la date de réception de la notification par le
dépositaire. La présente Convention continue de s’appliquer a une vente judiciaire
pour laquelle un certificat de vente judiciaire visé a 1’article 5 a été délivré avant
que la dénonciation n’ait pris effet.

FAIT en un seul original, dont les textes anglais, arabe, chinois, espagnol, fran-
cais et russe font également foi.
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Annexe I

Informations minimales devant figurer dans la notification de la vente judi-
ciaire

54

1.

[ BN e Y|

10.

11.

12.

13.

14.

Déclaration indiquant que la notification de la vente judiciaire est adressée
aux fins de la Convention des Nations Unies sur les effets internationaux
des ventes judiciaires de navires

Nom de I’Etat de la vente judiciaire

Tribunal ou autre autorité publique ordonnant, approuvant ou confirmant
la vente judiciaire

Numéro de référence ou autre identifiant de la procédure de vente judi-
ciaire

Nom du navire

Registre

Numéro OMI

(En I’absence de numéro OMI) Autres informations permettant d’identifier
le navire

Nom du propriétaire

Adresse du lieu de résidence ou de I’établissement principal du proprié-
taire

(Dans le cas d’une vente judiciaire par voie d’encheres publiques) Date,
heure et lieu prévus des encheres publiques

(Dans le cas d’une vente judiciaire au moyen d’une transaction de gré a
gré) Toute information pertinente concernant la vente judiciaire, notam-
ment le délai, conformément a la décision du tribunal ou d’une autre auto-
rité publique

Déclaration confirmant que la vente judiciaire conférera un titre libre de
tout droit sur le navire ou, si I’on ne sait pas si la vente judiciaire conférera

un titre libre de tout droit, déclaration précisant les circonstances dans les-
quelles la vente judiciaire ne conférerait pas un tel titre

Autres informations requises par la loi de I’Etat de la vente judiciaire,
notamment toute information jugée nécessaire pour protéger les intéréts
de la personne recevant la notification
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Annexe II
Modele de certificat de vente judiciaire

Délivré conformément aux dispositions de [’article 5 de la Convention des
Nations Unies sur les effets internationaux des ventes judiciaires de navires

Il est certifié que:

a) Le navire décrit ci-dessous a été vendu par voie de vente judiciaire
conformément aux exigences prévues par la loi de I’Etat de la vente
judiciaire et aux exigences de la Convention des Nations Unies sur les
effets internationaux des ventes judiciaires de navires; et

b) La vente judiciaire a conféré a I’acquéreur un titre libre de tout droit
sur le navire.

1.  Etat de la vente Judiciaire ...

2.  Autorité délivrant le présent certificat

2.1 NOIM e e
2.2 AdIESSE e e
2.3  Téléphone/télécopie/

courriel, SI CONMUS oo e e e e e eerree e e e e e e eenans

3.  Vente judiciaire

3.1 Nom du tribunal ou de toute
autre autorité publique ayant
réalisé la vente JudiCIaire  .....ccoeceeeiiieriiieniie et e

3.2 Date de la vente JUdICIAITE  .....cceeevoieeriiiieiiieeiieeeiieeite e et eeeeeeeieeeseeeeas
4. Navire

4.1 NOM et s
42 REZISITE ettt

4.3 Numéro de I’Organisation
maritime internationale
(OMI) e

44 (Enl’absence de numéro
OM]I) Autres informations  (Veuillez joindre toutes photos au certificat)
permettant d’identifier
lenavire e e

5.  Personne propriétaire immédiatement avant la vente judiciaire
5.1 NOM e

5.2 Adresse du lieu de
résidence ou de
I’établissement principal  ....oooceeeciiiecie e
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6.1
6.2

56

Acquéreur

Nom ..

Adresse du lieu de
résidence ou de

I’établissement principal  ........

Signature et/ou cachet de 1’autorité
de délivrance ou un autre élément
propre a I’authenticité du certificat
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Convencion de las Naciones Unidas sobre los Efectos
Internacionales de las Ventas Judiciales de Buques

Los Estados partes en la presente Convencion,

Reafirmando su conviccion de que el comercio internacional basado en la igual-
dad y el mutuo provecho constituye un elemento importante para el fomento de las
relaciones de amistad entre los Estados,

Teniendo presentes el papel fundamental de la actividad naviera en el comercio
y el transporte internacionales, el alto valor econémico de los buques utilizados
tanto en la navegacién maritima como en la navegacion interior, y la funcién que
desempenan las ventas judiciales como medio de ejecutar créditos,

Considerando que una adecuada proteccién juridica de los compradores puede
repercutir positivamente en el precio que se obtiene en las ventas judiciales de
buques, tanto en beneficio de los propietarios de buques como de los acreedores,
incluidos los beneficiarios de privilegios maritimos y los financiadores de buques,

Deseando, con ese fin, establecer normas uniformes que promuevan la difusién
de informacién sobre ventas judiciales previstas a partes interesadas y atribuyan
efectos internacionales a las ventas judiciales de buques vendidos libres y exentos
de cualquier hipoteca o mortgage y de cualquier carga, incluso a los efectos de la
inscripcién registral de los buques,

Han convenido en lo siguiente:

Articulo 1
Fin

La presente Convencion rige los efectos internacionales de las ventas judiciales
de buques que confieran un titulo de propiedad limpio al comprador.

Articulo 2
Definiciones
1. Alos efectos de la presente Convencion:
a) Por “venta judicial” de un buque se entenderd toda venta de un buque:

i) que sea ordenada, aprobada o ratificada por un 6rgano judicial
u otra autoridad publica y que se lleve a cabo ya sea en subasta
publica, o por acuerdo de partes bajo la supervision y con la apro-
bacién de un 6rgano judicial, y

ii) cuyo producto se ponga a disposicion de los acreedores;

b) Por “buque” se entenderd todo buque u otro tipo de embarcacién que
esté inscrito en un registro de acceso publico y que pueda ser objeto de
un embargo preventivo o de cualquier otra medida similar que pueda
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dar lugar a una venta judicial de conformidad con la ley del Estado de
la venta judicial;

¢) Por “titulo de propiedad limpio” se entenderd la propiedad libre y
exenta de cualquier hipoteca o mortgage y de cualquier carga;

d) Por “hipoteca o mortgage” se entenderd toda hipoteca o mortgage
constituida sobre un buque que esté inscrita en el Estado en cuyo
registro de buques o registro equivalente esté inscrito el buque;

e) Por “carga” se entenderd todo derecho de cualquier naturaleza u origen
que pueda hacerse valer contra un buque, ya sea mediante embargo
preventivo, secuestro o cualquier otra via, y que abarca los privilegios
maritimos, los privilegios, los gravimenes, los derechos de uso y los
derechos de retencidn, pero no incluye las hipotecas o mortgages;

f) Por “carga inscrita” se entenderd toda carga que esté inscrita en el
registro de buques o registro equivalente en que esté inscrito el buque
o en cualquier otro registro en el que se inscriban las hipotecas o mort-
gages;

g) Por “privilegio maritimo” se entenderd toda carga que la ley aplicable
reconozca como privilegio maritimo o maritime lien sobre un buque;

h) Por “propietario” de un buque se entendera la persona inscrita como
propietaria del buque en el registro de buques o registro equivalente
en que esté inscrito el buque;

i) Por “comprador” se entenderd la persona a quien se venda el buque en
la venta judicial,

j)  Por “comprador posterior” se entenderd la persona que compre el
buque a quien figure como comprador en el certificado de venta judi-
cial mencionado en el articulo 5;

k) Por “Estado de la venta judicial” se entenderd el Estado en que se lleve
a cabo la venta judicial de un buque.

Articulo 3
Ambito de aplicacién
1. La presente Convencion serd aplicable a la venta judicial de un buque tnica-
mente:
a) sila venta judicial se lleva a cabo en un Estado parte, y

b) siel buque se encuentra fisicamente dentro del territorio del Estado de
la venta judicial en el momento de esa venta.

2. La presente Convencion no serd aplicable a los buques de guerra ni a sus
buques auxiliares, ni a otros buques de propiedad de un Estado o explotados por un
Estado que, inmediatamente antes del momento de la venta judicial, fueran utiliza-
dos exclusivamente para un servicio ptiblico no comercial.
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Articulo 4

Notificacién de la venta judicial

1. La venta judicial se llevara a cabo de conformidad con la ley del Estado de la
venta judicial, la que también establecerd procedimientos para impugnar la venta
judicial antes de su finalizacién y determinard el momento de la venta a los efectos
de la presente Convencion.

2. No obstante lo dispuesto en el parrafo 1, solo podra expedirse un certificado de
venta judicial de conformidad con el articulo 5 si antes de la venta judicial del buque
esta fue notificada de acuerdo con los requisitos establecidos en los parrafos 3 a 7.

3. La venta judicial se notificar4:

a)

b)

d)
e)

al registro de buques o registro equivalente en que esté inscrito el
buque;

a todos los beneficiarios de hipotecas o mortgages y de cargas inscri-
tas, a condicion de que el registro en el que estén inscritas y los instru-
mentos que deban inscribirse de conformidad con la ley del Estado de
matricula sean de acceso publico, y siempre que sea posible obtener
del registro extractos de la informacién registral y copias de esos ins-
trumentos;

a todos los titulares de privilegios maritimos, a condicién de que hayan
notificado al érgano judicial u otra autoridad publica que lleve a cabo
la venta judicial la existencia del crédito garantizado por el privilegio
maritimo de conformidad con las reglamentaciones y procedimientos
del Estado de la venta judicial;

a quien sea el propietario del buque en ese momento, y

si se hubiera inscrito un contrato de arrendamiento a casco desnudo
del buque:

i) alapersona inscrita como arrendatario a casco desnudo del buque
en el registro de arrendamientos a casco desnudo, y

ii) al registro de arrendamientos a casco desnudo.

4. Lanotificacion de la venta judicial se practicard de conformidad con la ley del
Estado de la venta judicial y contendrd, como minimo, la informacién mencionada
en el anexo I.

5. Ademds, la notificacién de la venta judicial:

a)

b)

se publicard mediante edictos en la prensa o en otras publicaciones
disponibles en el Estado de la venta judicial, y

se transmitird al archivo mencionado en el articulo 11 para su publi-
cacion.

6. A los efectos de comunicar la notificacion de la venta judicial al archivo, si
dicha notificacion no estd en ninguno de los idiomas de trabajo del archivo, debera
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ir acompafiada de una traduccién de la informacién mencionada en el anexo I a uno
de esos idiomas de trabajo.

7. A fin de determinar la identidad o la direccidn de las personas a quienes deba
notificarse la venta judicial, bastard con utilizar:

a) la informacion que conste en el registro de buques o registro equiva-
lente en que esté inscrito el buque, o en el registro de arrendamientos
a casco desnudo;

b) lainformacion que conste en el registro en que esté inscrita la hipoteca
o mortgage o la carga inscrita, si es un registro distinto del registro de
buques o registro equivalente, y

¢) lainformacién notificada de conformidad con el parrafo 3, apartado c).

Articulo 5
Certificado de venta judicial

1. Una vez finalizada una venta judicial que haya conferido un titulo de propie-
dad limpio sobre el buque con arreglo a la ley del Estado de la venta judicial y que
se haya llevado a cabo de conformidad con los requisitos exigidos por dicha ley
y los requisitos establecidos en la presente Convencion, el érgano judicial u otra
autoridad publica que haya llevado a cabo la venta judicial u otra autoridad compe-
tente del Estado de la venta judicial expedird, de conformidad con sus reglamenta-
ciones y procedimientos, un certificado de venta judicial al comprador.

2. El certificado de venta judicial deberd ajustarse, en esencia, al modelo que
figura en el anexo II, y contendra:

a) la declaracion de que el buque fue vendido de conformidad con los
requisitos exigidos por la ley del Estado de la venta judicial y los
requisitos establecidos en la presente Convencion;

b) la declaracién de que la venta judicial confirié al comprador un titulo
de propiedad limpio sobre el buque;

¢) el nombre del Estado de la venta judicial;

d) el nombre, la direccién y los datos de contacto de la autoridad que
expide el certificado;

e) el nombre del 6rgano judicial u otra autoridad ptiblica que llevé a cabo
la venta judicial y la fecha de la venta;

f) el nombre del buque y el registro de buques o registro equivalente en
que esté inscrito el buque;

g) el nimero de la OMI o, si no se dispusiera de ese dato, otra informa-
cioén que permita identificar el buque;
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h) el nombre y la direccién de residencia o establecimiento principal de
la persona que era el propietario del buque inmediatamente antes de
la venta judicial,

i) el nombre y la direccién de residencia o establecimiento principal del
comprador;

j) el lugar y la fecha de expedicion del certificado, y

k) lafirma o el sello de la autoridad que expide el certificado u otra con-
firmacion de la autenticidad del certificado.

3. El Estado de la venta judicial exigird que el certificado de venta judicial se
transmita con prontitud al archivo mencionado en el articulo 11 para su publicacion.

4. Tanto el certificado de venta judicial como cualquier traduccién de este esta-
ran exentos del requisito de legalizacion u otra formalidad similar.

5. Sin perjuicio de lo dispuesto en los articulos 9 y 10, el certificado de venta
judicial serd prueba suficiente de los asuntos consignados en él.

6. El certificado de venta judicial podrd expedirse en forma de documento elec-
trénico a condicidn de que:

a) lainformacidn consignada en €l sea accesible para su ulterior consulta;

b) se utilice un método fiable para identificar a la autoridad que expide
el certificado, y

c) se utilice un método fiable para detectar cualquier alteracién que haya
podido sufrir el documento electrénico con posterioridad al momento
en que fue generado, que no consista en la adicién de algin endoso
o algin cambio sobrevenido en el curso normal de su transmision,
archivo o presentacion.

7. No se rechazard un certificado de venta judicial por la sola razén de que esté
en formato electrénico.

Articulo 6
Efectos internacionales de una venta judicial

Toda venta judicial respecto de la cual se haya expedido el certificado de venta
judicial a que se refiere el articulo 5 tendra por efecto, en los demés Estados partes,
conferir al comprador un titulo de propiedad limpio sobre el buque.

Articulo 7
Actuacion del registro

1. A solicitud del comprador o comprador posterior, y cuando se le exhiba el
certificado de venta judicial a que se refiere el articulo 5, el registro u otra autoridad
competente de un Estado parte procederd de la siguiente manera, segtin el caso y
de conformidad con sus reglamentaciones y procedimientos, sin perjuicio de lo
dispuesto en el articulo 6:
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a) cancelard la inscripcion de todas las hipotecas o mortgages y cargas
inscritas que graven el buque y que se hayan inscrito antes de finali-
zada la venta judicial;

b) cancelard la inscripcién del buque del registro y expedird un certifi-
cado de cancelacidn de la inscripcion a los efectos de la nueva ins-
cripcidn;

c) inscribird el buque a nombre del comprador o comprador posterior,
a condicién de que el buque y la persona a cuyo nombre se haya de
inscribir el buque rednan los requisitos exigidos por la ley del Estado
de matricula;

d) actualizard la informacién inscrita en el registro afiadiendo cualquier
otro dato pertinente que conste en el certificado de venta judicial.

2. A solicitud del comprador o comprador posterior, y cuando se le exhiba el
certificado de venta judicial a que se refiere el articulo 5, el registro u otra autoridad
competente de un Estado parte en el que se haya inscrito un arrendamiento a casco
desnudo del buque cancelard la inscripcidon del buque en el registro de arrenda-
mientos a casco desnudo y expedird un certificado de cancelacién de la inscripcion.

3. Si el certificado de venta judicial no ha sido expedido en un idioma oficial
del registro u otra autoridad competente, el registro u otra autoridad competente
podra solicitar al comprador o comprador posterior que presente una traduccién
certificada a dicho idioma oficial.

4. El registro u otra autoridad competente también podra solicitar al comprador
o comprador posterior que presente una copia autenticada del certificado de venta
judicial para incorporarla a sus archivos.

5. Los pérrafos 1 y 2 no serdn aplicables si un 6rgano judicial del Estado del
registro u otra autoridad competente determina, de conformidad con el articulo 10,
que el efecto de la venta judicial previsto en el articulo 6 serfa manifiestamente
contrario al orden publico de ese Estado.

Articulo 8
Denegacion o levantamiento del embargo preventivo del buque

1. Si se solicita el embargo preventivo de un buque o cualquier otra medida
similar contra un buque ante un tribunal u otra autoridad judicial de un Estado parte
en virtud de un crédito nacido antes de una venta judicial del buque, el tribunal u
otra autoridad judicial desestimaré la solicitud si se le exhibe el certificado de venta
judicial a que se refiere el articulo 5.

2. Si se traba un embargo preventivo sobre un buque o se adopta una medida
similar contra un buque por orden de un tribunal u otra autoridad judicial de un
Estado parte en virtud de un crédito nacido antes de una venta judicial del buque,
el tribunal u otra autoridad judicial ordenara el levantamiento de la medida que
pese sobre el buque si se le exhibe el certificado de venta judicial a que se refiere
el articulo 5.
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3. Siel certificado de venta judicial no ha sido expedido en un idioma oficial del
tribunal u otra autoridad judicial, el tribunal u otra autoridad judicial podré solici-
tar a la persona que exhiba el certificado que presente una traduccidn certificada a
dicho idioma oficial.

4. Los parrafos 1 y 2 no serdn aplicables si el tribunal u otra autoridad judicial
determina que la desestimacion de la solicitud o la orden de levantamiento de la
medida que pesa sobre el buque, segin el caso, seria manifiestamente contraria al
orden publico de ese Estado.

Articulo 9
Competencia para anular y suspender la venta judicial

1. Los 6rganos judiciales del Estado de la venta judicial tendrdn competencia
exclusiva para conocer de cualquier demanda o solicitud de anulacién de una venta
judicial de un buque realizada en dicho Estado que confiera un titulo de propiedad
limpio sobre el buque, o de suspensién de sus efectos, y dicha competencia se hara
extensiva a toda demanda o solicitud de impugnacién de la expedicién del certifi-
cado de venta judicial a que se refiere el articulo 5.

2. Los organos judiciales de un Estado parte se declarardn incompetentes
para conocer de toda demanda o solicitud de anulacién de una venta judicial de
un buque realizada en otro Estado parte que confiera un titulo de propiedad limpio
sobre el buque, o de suspension de sus efectos.

3. El Estado de la venta judicial exigird que toda resolucion de un dérgano judi-
cial por la que se anulen o suspendan los efectos de una venta judicial respecto de
la cual se haya expedido un certificado de conformidad con el articulo 5, parrafo 1,
se transmita con prontitud al archivo mencionado en el articulo 11 para su publi-
cacion.

Articulo 10
Circunstancias en que la venta judicial no surte efectos internacionales

La venta judicial de un buque no surtird el efecto previsto en el articulo 6 en un
Estado parte que no sea el Estado de la venta judicial si un érgano judicial de ese
otro Estado parte determina que el efecto seria manifiestamente contrario al orden
publico de ese otro Estado parte.

Articulo 11
Archivo

1. El archivo estard a cargo del Secretario General de la Organizacién Maritima
Internacional o de una institucién designada por la Comision de las Naciones Uni-
das para el Derecho Mercantil Internacional.

EuroPEAN TRANSPORT Law - 2023 63

ES



ES

2. Tras recibir una notificacién de venta judicial transmitida en virtud del arti-
culo 4, parrafo 5, un certificado de venta judicial transmitido en virtud del articulo
5, pérrafo 3, o una resolucion transmitida en virtud del articulo 9, parrafo 3, el
archivo los pondrd a disposicion del publico oportunamente, en la forma y en el
idioma en que se hayan recibido.

3. El archivo también podra recibir una notificacién de venta judicial procedente
de un Estado que haya ratificado, aceptado o aprobado la presente Convencién o se
haya adherido a ella y para el cual 1la Convencién todavia no haya entrado en vigor
y podrd ponerla a disposicion del publico.

Articulo 12
Comunicacion entre autoridades de los Estados partes

1. Alos efectos de la presente Convencion, las autoridades de un Estado parte
estaran facultadas para comunicarse directamente con las autoridades de cualquier
otro Estado parte.

2. Nada de lo dispuesto en el presente articulo afectard a la aplicacién de los
acuerdos internacionales sobre asistencia judicial en materia civil y comercial que
puedan existir entre los Estados partes.

Articulo 13
Relacion con otros tratados internacionales

1. Nada de lo dispuesto en la presente Convencién afectard a la aplicacion de la
Convencion relativa a la Matriculacion de Buques de Navegacion Interior (1965) y
su Protocolo ndm. 2 relativo al Embargo y la Venta Forzosa de Buques destinados
a la Navegacion Interior, incluida cualquier enmienda futura de la Convencion o el
Protocolo citados.

2. Sin perjuicio de lo dispuesto en el articulo 4, parrafo 4, entre los Estados
partes en la presente Convencidn que también sean partes en el Convenio sobre la
Notificacién o Traslado en el Extranjero de Documentos Judiciales y Extrajudicia-
les en Materia Civil o Comercial (1965), la notificacién de la venta judicial podra
transmitirse al extranjero por vias distintas de las previstas en ese convenio.

Articulo 14
Otros fundamentos para atribuir efectos internacionales

Nada de lo dispuesto en la presente Convencién impedird que un Estado parte
atribuya efectos a la venta judicial de un buque realizada en otro Estado de con-
formidad con cualquier otro acuerdo internacional o con arreglo a la ley aplicable.
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Articulo 15
Materias que no se rigen por la presente Convencion
1. Nada de lo dispuesto en la presente Convencion afectara:

a) al procedimiento de distribucién del producto de una venta judicial o
al orden de prelacién en esa distribucidn, ni

b) a los créditos personales que puedan existir contra una persona que
haya sido propietaria del buque o haya tenido derechos reales sobre
este antes de la venta judicial.

2. La presente Convencién tampoco regird los efectos que, conforme a la ley
aplicable, emanen de una resolucién dictada por un érgano judicial en ejercicio de
la competencia que le confiere el articulo 9, péarrafo 1.

Articulo 16
Depositario

Se designa depositario de la presente Convencion al Secretario General de las
Naciones Unidas.

Articulo 17
Firma, ratificacion, aceptacion, aprobacién, adhesion
1. La presente Convencidn estard abierta a la firma de todos los Estados.

2. La presente Convencidn estard sujeta a ratificacion, aceptacion o aprobacion
por los Estados signatarios.

3. La presente Convencion estaré abierta a la adhesion de todos los Estados que
no sean signatarios a partir de la fecha en que quede abierta a la firma.

4. Los instrumentos de ratificacion, aceptacion, aprobacién o adhesion se depo-
sitardn en poder del depositario.

Articulo 18
Participacion de organizaciones regionales de integracion econémica

1. Toda organizacién regional de integracién econdmica que esté constituida por
Estados soberanos y tenga competencia en determinadas materias que se rigen por
la presente Convencién podré igualmente firmar, ratificar, aceptar o aprobar esta
Convencioén o adherirse a ella. La organizacién regional de integracién econémica
tendrd, en ese caso, los derechos y obligaciones de un Estado parte en la medida en
que tenga competencia en las materias que se rigen por la presente Convencién. A
los efectos de los articulos 21 y 22, los instrumentos depositados por organizacio-
nes regionales de integracién econémica no se contardn ademads de los instrumen-
tos depositados por sus Estados miembros.
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2. La organizacion regional de integracion econdmica deberd hacer una declara-
cion en la que se especifiquen las materias que se rigen por la presente Convencion
respecto de las cuales sus Estados miembros hayan transferido competencia a esa
organizacién. La organizacién regional de integracién econdémica notificard con
prontitud al depositario cualquier cambio que se haya producido en la distribucion
de competencias indicada en la declaracion prevista en el presente parrafo, mencio-
nando asimismo toda competencia nueva que le haya sido transferida.

3. Todareferencia que se haga en la presente Convencién a “Estado”, “Estados”,
“Estado parte” o “Estados partes” serd igualmente aplicable a una organizacion
regional de integraciéon econdmica cuando el contexto asi lo requiera.

4. La presente Convencién no afectard a la aplicacion de las normas de una
organizacién regional de integracion econdmica, independiente de que se hayan
adoptado antes o después de la presente Convencién:

a) en relacién con la trasmisién de una notificacién de venta judicial
entre los Estados miembros de esa organizacién, o

b) en relacion con las normas jurisdiccionales aplicables entre los Esta-
dos miembros de esa organizacion.

Articulo 19
Ordenamientos juridicos no unificados

1. Todo Estado integrado por dos o mds unidades territoriales en las que sea
aplicable un régimen juridico distinto en relacidn con las materias objeto de la pre-
sente Convencion podré declarar que la presente Convencion serd aplicable a todas
sus unidades territoriales o solo a una o varias de ellas.

2. En las declaraciones a que se refiere el presente articulo se hard constar expre-
samente a qué unidades territoriales serd aplicable la presente Convencidn.

3. Si un Estado no hace ninguna declaracion conforme al parrafo 1, la presente
Convencion serd aplicable a todas las unidades territoriales de ese Estado.

4. Si un Estado estd integrado por dos o mds unidades territoriales en las que
sea aplicable un régimen juridico distinto en relacidn con las materias objeto de la
presente Convencion:

a) toda referencia a las leyes, reglamentaciones o procedimientos del
Estado se interpretard, cuando proceda, como una referencia a las
leyes, reglamentaciones o procedimientos en vigor en la unidad terri-
torial pertinente;

b) toda referencia a la autoridad del Estado se interpretard, cuando pro-
ceda, como una referencia a la autoridad de la unidad territorial per-
tinente.
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Articulo 20
Procedimiento y efectos de las declaraciones

1. Las declaraciones a que se refieren el articulo 18, parrafo 2, y el articulo 19,
parrafo 1, se hardn en el momento de la firma, ratificacién, aceptacion, aprobacion
o adhesion. Las declaraciones que se hagan en el momento de la firma deberan ser
confirmadas en el momento de la ratificacion, aceptacién o aprobacién.

2. Las declaraciones y sus confirmaciones se hardn por escrito y se notificardn
oficialmente al depositario.

3. Toda declaracion surtird efecto simultdneamente con la entrada en vigor de la
presente Convencién respecto del Estado en cuestion.

4. Todo Estado que haga una declaracién con arreglo al articulo 18, parrafo
2,y al articulo 19, parrafo 1, podrd modificarla o retirarla en cualquier momento
mediante una notificacion oficial dirigida por escrito al depositario. La modifica-
cién o el retiro surtird efecto 180 dias después de la fecha de recepcion de la notifi-
cacién por el depositario. Si el depositario recibe la notificacién de la modificaciéon
o del retiro antes de la entrada en vigor de la presente Convencion respecto del
Estado en cuestidn, la modificacion o el retiro surtiran efecto simultdneamente con
la entrada en vigor de la presente Convencidn respecto de dicho Estado.

Articulo 21
Entrada en vigor

1. La presente Convencion entrard en vigor 180 dias después de la fecha de
depdsito del tercer instrumento de ratificacion, aceptacién, aprobacién o adhesion.

2. Cuando un Estado ratifique, acepte o apruebe la presente Convencién o se
adhiera a ella después de que se haya depositado el tercer instrumento de ratifica-
cion, aceptacién, aprobacion o adhesion, la presente Convencion entrard en vigor
respecto de dicho Estado 180 dias después de la fecha en que este haya depositado
su instrumento de ratificacidn, aceptacion, aprobacion o adhesion.

3. La presente Convencion serd aplicable inicamente a las ventas judiciales
ordenadas o aprobadas después de su entrada en vigor respecto del Estado de la
venta judicial.

Articulo 22
Enmienda

1. Cualquier Estado parte podrd proponer una enmienda de la presente Conven-
cion presentdndola al Secretario General de las Naciones Unidas. Tras recibir la
enmienda propuesta, el Secretario General la comunicard a los Estados partes con
la solicitud de que indiquen si estdn a favor de que se celebre una conferencia de los
Estados partes con el fin de examinar la propuesta y someterla a votacién. Si dentro
de los 120 dias siguientes a la fecha de esa comunicacién, al menos un tercio de los
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Estados partes se declara a favor de celebrar esa conferencia, el Secretario General
convocard la conferencia con el auspicio de las Naciones Unidas.

2. La conferencia de los Estados partes hard todo lo posible por lograr el con-
senso sobre cada enmienda. Si se agotaran todos los esfuerzos por llegar a un con-
senso, sin lograrlo, para adoptar la enmienda se requerird, como ultimo recurso,
una mayoria de dos tercios de los votos de los Estados partes que estén presentes
y emitan su voto en la conferencia. A los efectos de lo dispuesto en el presente
parrafo, no se contardn los votos de las organizaciones regionales de integracion
econdmica.

3. El depositario remitird las enmiendas adoptadas a todos los Estados partes
para su ratificacion, aceptacion o aprobacion.

4. Las enmiendas adoptadas entrardn en vigor 180 dias después de la fecha de
depdsito del tercer instrumento de ratificacion, aceptacion o aprobacién. Cuando
una enmienda entre en vigor, serd vinculante para los Estados partes que hayan
expresado su consentimiento en quedar obligados por ella.

5. Cuando un Estado parte ratifique, acepte o apruebe una enmienda tras el dep6-
sito del tercer instrumento de ratificacidn, aceptacién o aprobacién, la enmienda
entrard en vigor respecto de ese Estado parte 180 dias después de la fecha en que
este haya depositado su instrumento de ratificacién, aceptacion o aprobacion.

Articulo 23
Denuncia

1. Todo Estado parte podrd denunciar la presente Convenciéon mediante una
notificacién oficial dirigida por escrito al depositario. La denuncia podra limitarse
a determinadas unidades territoriales de un ordenamiento juridico no unificado a
las que sea aplicable la presente Convencion.

2. La denuncia surtird efecto 365 dias después de la fecha de recepcion de la
notificacién por el depositario. Cuando en la notificacién se establezca un plazo
mads largo, la denuncia surtird efecto cuando venza ese plazo més largo, contado a
partir de la fecha en que el depositario haya recibido la notificacion. La presente
Convencioén seguird siendo aplicable a las ventas judiciales respecto de las cuales
se haya expedido un certificado de venta judicial conforme al articulo 5 antes de
que la denuncia surta efecto.

HECHA en un solo original, cuyos textos en arabe, chino, espafiol, francés,
inglés y ruso son igualmente auténticos.
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Anexo 1

Informacién minima que debe contener la notificacion de la venta judicial

1.

e BN e Y |

10.
11.

12.

13.

14.

Declaracién de que la venta judicial se notifica a los efectos de la Con-
vencion de las Naciones Unidas sobre los Efectos Internacionales de las
Ventas Judiciales de Buques

Nombre del Estado de la venta judicial

Organo judicial u otra autoridad puiblica que ordenar4, aprobar o ratificard
la venta judicial

Numero de referencia u otro identificador del procedimiento de venta judi-
cial

Nombre del buque

Registro

Numero de la OMI

(Si no se dispone del niimero de la OMI) Otra informacidén que permita
identificar el buque

Nombre del propietario
Direccién de residencia o establecimiento principal del propietario

(En el caso de venta judicial en subasta piiblica) Fecha y hora y lugar
previstos de la subasta publica

(En el caso de venta judicial por acuerdo de partes) Cualquier detalle per-
tinente, incluido el plazo para la venta judicial que haya fijado el 6rgano
judicial u otra autoridad publica

Declaracion por la que se confirme que la venta judicial conferiré un titulo
de propiedad limpio sobre el buque o, si no se sabe si la venta judicial con-
ferird un titulo de propiedad limpio, declaracion en la que se indiquen las
circunstancias en que la venta judicial no conferird un titulo de propiedad
limpio

Otra informacién que exija la ley del Estado de la venta judicial, en parti-
cular cualquier informacién que se considere necesaria para proteger los
intereses de la persona que recibe la notificacion
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Anexo II
Modelo de certificado de venta judicial

Expedido de conformidad con lo dispuesto en el articulo 5 de la Convencion de
las Naciones Unidas sobre los Efectos Internacionales de las Ventas Judiciales
de Buques

Por el presente se certifica:

a) que el buque que se describe a continuacién fue vendido judicial-
mente de conformidad con los requisitos exigidos por la ley del
Estado de la venta judicial y los requisitos establecidos en la Con-
vencion de las Naciones Unidas sobre los Efectos Internacionales
de las Ventas Judiciales de Buques, y

b) que la venta judicial confirié al comprador un titulo de propiedad
limpio sobre el buque.

1.  Estado dela venta judicial ..................cccooeeiiiiiiiiiiiieeee e
2.  Autoridad que expide el presente certificado

2.1 NOmMDbBIE ettt et
2.2 DITECCION ettt et

2.3  Teléfono/fax/correo
€lectroniCo, €N SU CASO covvvviiiiiiee e

3.  Venta judicial

3.1 Nombre del érgano judicial
u otra autoridad puiblica que
llevé a cabo la venta judicial ..........coooeeriiiiiiiiiiiiniiieeeeee e

3.2  Fechade la venta judicial — .......ccoociiiiiiiiiii e
4. Buque

4.1 NombIe e
42 REZISIIO ettt et e
43 Numerode la OMI e

4.4  (Sino se dispone (Sirvase adjuntar al certificado las fotos
del niimero de la OMI) de que se disponga)
Otra informacién que
permita identificar €l bBUQUE ..........ccoooiiiiiiiiiiiii e

5.  Propietario del buque inmediatamente antes de la venta judicial
5.1 NombIre et

5.2 Direccién de residencia o
establecimiento Principal  ......ccccoecieeiiieiie e
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6. Comprador

6.1  NOMDIE e ———————————————————————————————

establecimiento principal  .....o.ccooiiiiiiiii e

6.2 Direccion de residencia o
En s
(lugar)
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KonBenuust Opranmzanun Oopeannenusix Hamui o
MEKTYHAPOAHBIX MOCJAEACTBUAX MPONAKHU CyJI0B Ha
OCHOBAHUM CY/IEOHOTO pelieHMsI

T'ocyoapcmea — ywacmuuku nacmosuweit Koneenyuu,

6HO6b NOOMEePICOAs CBOIO YOXKAECHHOCTD B TOM, UTO MEXXIyHAPOAHAS TOPTOBIIS
Ha OCHOBE PABEHCTBA U B3aMMHOW BBIFOIbI SIBJISIETCS] BaXKHbIM 3JIEMEHTOM B flese
COIEfiCTBHSL PA3BUTHIO [IPY>KECTBEHHBIX OTHOLIEHUI MEXK/y TOCYyAapCTBaMu,

CO3HABAA BAXKHYIO POJIb CY[IOXOJICTBA B MEXK/YHAPOJIHON TOProOBJIe U TEPeBO3-
Kax, BBICOKYIO 9KOHOMHYECKYIO LIEHHOCTb CY/IOB, UCHOJIb3YEMbIX KaK B MOPCKOM,
TaK 1 BO BHYTPEHHEM CY/IOXOJICTBE, U (DYHKLMIO NPOJaXki Ha OCHOBAHUU CYJIeOHOTrO
pelleHust KaKk OJJHOTO U3 CPEACTB 0OecreyeHus! UCIIOJIHEHUS! TPeOOBaHuIA,

yuumvleas, UTo ajileKBaTHasl NMPaBOBasl 3alUTa MOKYyMaTejaeil MOXET MOJIOXKU-
TEJbHO CKa3aThCsl HAa LIEHE CY/IOB, PealIM3yeMbIX B paMKax MPOjia’ku Ha OCHOBAaHUU
CyaeOHOr0 pelleHusl, K B3aMMHOM BbITOfIe CY/IOBIIAJCNbLEB U KPEAUTOPOB, BKITFOUAs!
3aJl0rofiep>KaTesei 1 Opranu3auuu, (PMHaHCUPYIOLIME CTPOUTENLCTBO U NpUoOpe-
TEeHUE CYJIOB,

JHceads C ITOU LENbI0 YCTAHOBUTH eMHOOOpa3HbIe MPaBUiia, CIIOCOOCTBYIOIIVES
pacnpocTpaHeHnI0 MH(OPMaiK O MPEACTOSIIEH MpojiaXke HA OCHOBAHWHU CY/eO-
HOTO PELICHHUS] CPENIU 3aMHTEPECOBAHHBIX CTOPOH M OMPENIEISIIOIINE MEKTyHAPOI-
HbIE TTOCIIE/ICTBYS POJIasKM CY/IOB HA OCHOBAHUH CYA€OHOTO PEIIeHNs, TPY KOTOPOt
CYJJHO TIpojiaeTcsi CBOOOAHBIM OT JitoOoi unoreku (“mortgage” unu “hypotheque™)
1 IF060T0 0OpEeMEHEeHNsI, B TOM YMCIIe JIJTsI [eJIel periCcTpalyi Cy/iHa,

CONACUAUCH O HUXKECJIENYOLIEM!

Cratbsa 1

Henn

Hactosiias KoHBeH1MsI peryaupyetr MesKAyHapOjHble MOCJENCTBUS MPOJasKu
Cy/IHa Ha OCHOBAHWH CYIeOHOTO PEeIlieHNs, B pe3yJIbTaTe KOTOPOil MOKYTATENb IpH-
obpeTaeT HeoOpeMeHEeHHOe IPAaBO COOCTBEHHOCTH.

Cratpa 2
Onpepenenns
ns ueneit HacTosiein KoHBeHIMN:

a) «IpoOfAa’ka Ha OCHOBaHMM Cy[IEOHOIO pellieHus» O3HaYaeT JI00YI0 Mpo-
Xy CyjHa:

1) KOTOpas npegnucaHa, ofoOpeHa WM MOATBEPK/EHA CYIOM WJIU
ApYruM MyOJMYHbIM OPraHOM MpM MOMOLIM JHUOO TPOBENICHUS
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b)

c)

d)

e)

g

h)

3

k)

NyOJIMYHOTO ayKIMOHA, JIMOO BBLINOJHEHUS YaCTHOMPABOBOTO
JIOroBOpa TOJT HAJI30POM Cy/ia U TIPU ero Oflo0peHUN; 1

il) mocTymieHusi OT KOTOPOY NEpefatoTcs B paclopsKeHUe Kpenu-
TOPOB;

«CYJHO» O3HA4aeT JI000€ CyJHO WU APYroe TPAaHCIOPTHOE CPENICTBO,
KOTOpPO€ 3aperucCTPUPOBAHO B PETUCTPE, OTKPBITOM /ISl MyOJIMYHOTO
03HAKOMJICHHSI, I MOXKET CTaTh MPEAMETOM apecTa WM APYroil aHa-
JIOTUYHOI Mepbl, KOTOpasi MOXKET MPUBECTH K MPOJjake Ha OCHOBAHUU
CyAeOHOro pelieHus B COOTBETCTBUM C 3aKOHOIATENbCTBOM rocyap-
CTBA MPOJIa>KM HA OCHOBAHMY CY/IeOHOTO PEeIICHNS;

«HEOOpEMEHEHHOE TPaBO COOCTBEHHOCTH» 03HAYAET NMPaBO COOCTBEH-
HOCTHU, CBOOOJHOE OT J1t0001 unoteku (“mortgage” unu “hypotheque”)
1 JE000r0 OOpEMEHEHUS;

«unoreka» (“mortgage” wmm “hypotheque”) o3HavaeT r00yI0 UIO-
Teky (“mortgage” wnmu “hypotheéque”), koTopasi mpefocTaBieHa Ha
CY[HO M 3aperuCTPUpPOBAHA B TOCY/APCTBE, B CYJIOBOM WJIM 9KBHBA-
JICHTHOM peecTpe KOTOPOro 3aperucTpupoOBaHO 3TO CY/IHO;

«0OpeMeHeHue» O3HavyaeT Jr60e BO3HUKIIEE MPAaBO, KOTOPOE MOXKET
ObITh JTIOOBIM O0pPa3oM M JIOOBIM NMYTEM MNPENbSIBICHO B OTHOLIE-
HUM CyAHA — OY/Ib TO MOCPEICTBOM apECTa, HAJIOXKEHUS 3anpeTa Win
MOCPEJICTBOM MHBIX CPEJICTB, — M BKJIIOYAET MOPCKOII 3ajior, 3aJIorT,
3aJI0TOBOE 00513aTEILCTBO, MPABO MCIIOJIL30BAHUS WJTH MTPABO yAepsKa-
HUSI, OTHAKO HE BKJItOYaeT unoteky (“mortgage” nim “hypotheque”™);

«3apEeTUCTPUPOBAHHOE OOPEMEHEHUE» 03HAYAET JIF060e 0OpeMEeHeHNE,
KOTOPOE 3aperucTPUPOBAHO B CY/JOBOM UM 3KBUBAJIEHTHOM peecTpe,
B KOTOPOM 3apErMCTPUPOBAHO CYJHO UK B JIFOOOM IPYyTOM peEECTpe, B
KOTOPOM PerucTpupyrorcs unoteku (“mortgages” unu “hypotheque”);

«MOPCKOW 3aJior» O3HayaeT J0boe oOpeMeHeHne, KOTOpOe Mpu3Ha-
€TCsl MOPCKUM 3aJI0rOM UJIM MOPCKUM NPUBUJIETMPOBAHHBIM TpeOOBa-
HMEM B OTHOLLEHUU Cy/IHA 10 IPUMEHUMOMY 3aKOHOMIATENNbCTBY;

«BJIafi€JI€» CyaHa O3Ha4dacT nmoboe JIMO, 3ape€ruCTpupOBAaHHOE B
Ka4eCTBEC BJIaiejiblla Cy/IlHa B CY[JOBOM WJIN SKBMBAJICHTHOM PEECTPE, B
KOTOPOM 3apETruCTpUupOBAHO ITO CYJIHO;

«TIOKYTIATEIb» 03HAYALT JTF000E JINIO, KOTOPOMY OBIJIO TPOJIAaHO CYIHO
B pe3yJbTare Npojiaski Ha OCHOBAHUM CY1Ie0HOTO PeLIeHUs;

«IOCJIEAYIOIIMI MOKYNATE b» O3HAYAET JIULO, NOKYIAIOWEE CYAHO Yy
NOKYyNaTessl, yKa3aHHOrO B CepTU(UKATE O MPOJaXkKe Ha OCHOBaHUM
CyAeOHOro pelleHusi, yNIOMSHYTOM B CTaThe 5;

«TOCY/IapCTBO MPOJIa>KM HA OCHOBAHMU CY/IEOHOTO PELLIEHHUS» O3HAYaeT
roCyflapCTBO, B KOTOPOM TIPOBOJUTCS TMPOAaka Cy/JHA HA OCHOBAHUM
CyeOHOrO peleHus!.
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Crarbsa 3
Cdepa npumeHenus

1. Hactosmas KoHBeHIUsI NpUMEHSIETCS] TOJIBKO K MPOfiaXke Cy[JHa Ha OCHOBa-
HUM CYICOHOT'O PEIUEHUS, €CIIN:

a) Ipopaxa Ha OCHOBAHMU Cy[eOHOrO pElEHUsl IPOBOJUTCS B TOCyfap-
CTBE-Y4YaCTHUKE; U

b) cyaHO (pu3MUECKN HAXOUTCS B TIPEfieIax TEPPUTOPUN FOCYIApPCTBA MPO-
a1 Ha OCHOBAHWM CY/IEOHOTO PEeleH!s] B MOMEHT TaKOW MPOJIAXKH.

2. Hacrosiuasi KonBeHIMs He IPUMEHSETCSl K BOEHHBIM KOPaOIIsiM MJIM BOEHHO-
BCIIOMOTATEJILHBIM CyJlaM, WK IPYTUM CyjiaM, MPUHAMJIEXKALUM FOCYIapCTBY WU
SKCITYaTUPYEMbIM UM M ACHOJIb3YEMBbIM B MOMEHT MPOJIA>KM HA OCHOBAHUM CYJIE0-
HOT'O PEILICHUS] WM HEMOCPENCTBEHHO NEpes] HEeW MCKIIIOYMTEIBHO HA MPABUTEIIb-
CTBEHHOI HEKOMMEPUECKOI CITyK0e.

Crartba 4
YBegomieHne o0 nMpoaaxke HA OCHOBAHMU CYJ€GHOTO pelIeHus

1. ITpopaxka Ha OCHOBaHWM CYAEOHOIrO PEILEHUs OCYLIECTBISETCS B COOTBET-
CTBUM C 3aKOHOJIATEJIbCTBOM TOCYapCcTBa NPOAA’KM HAa OCHOBAHMM CYAEOHOTrO
pelIeHus, KOTOpOe TaKXKe yCTaHaBIMBAET MPOLEypbl OCIApUBAHUS MPOAAXKH Ha
OCHOBAaHMM CYJI€OHOr0 PELLEHUs /IO €€ 3aBEPLUEHUS U ONpPEesieT MOMEHT MPOJAXKH
1151 ueneil HacTosie KonpeHuu.

2. Hes3upast Ha nyHKT 1, cepTucukar o mpopake Ha OCHOBAHMU CYJEOHOro
peLLEeHus] COTNIaCHO CTaTbe 5 BblJaeTcsd JMUIb B Clly4yae, €Clli Mepefi Npojaken
Cy/lHa Ha OCHOBaHUM CY[IeOHOIO PELLEHUs] HAIPABJISIETCS YBEIOMJIEHUE O IPOJaXKe
Ha OCHOBAaHMM CyE€OHOr0 pelIeH!s B COOTBETCTBUM C TPEOOBAHUSAMU MYHKTOB 3 —7.

3. YBepmomileHHe O MPOJja’ke Ha OCHOBAHMM CY/IeOHOTO PELICHHsI HAalPaBIIseTCs:

a) B PErUCTp CY[OB UM 3KBUBAJIEHTHBI PErMCTP, B KOTOPOM 3aperu-
CTPUPOBAHO CYJHO;

b) BceMm pmepxarensm mo6oi unotekn (“mortgage” wim “hypotheque”)
U JI000r0 3aperuCTPUPOBAHHOTO OOpPEMEHEeHUsI MpU YCJIOBUU, UYTO
peecTp, B KOTOPOM OHM 3aperucTpUpOBaHbl, U JIOOON JOKYMEHT,
KOTOPBIi1 JIOJKEH ObITh 3aPErMCTPUPOBAH B COOTBETCTBUU C 3aKOHO-
[aTeJbCTBOM TOCY/IapCTBA PErMCTPALMU, OTKPBITHI [J1s1 MyOJIMYHOTO
O03HAKOMJICHHMSI M YTO B PErvCTpPe MOXKHO MOJYYHUTH BBIICPXKKU U3
3TOr0 PEECTpa U KOMUU TaKUX JJOKYMEHTOB;

C) BCEM [Iep>KaTeJsiM JII0O0ro MOPCKOrO 3aj10ra IpU YCJIOBUM, YTO OHU
YBENOMUJIUA CYJ WM JPYroil myOGNuYHbI OpraH, KOTOPbI IPOBOJUT
NpOAaKy Ha OCHOBaHUM Cy[eOHOro pelleHus, 0 TpeOoBaHuu, oGece-
YEHHOM TaKUM MOPCKHM 3aJI0TOM B COOTBETCTBUM C IPABUAJIAMU U ITPO-
LeaypaMy rocyilapcTBa Ipojiaxku Ha OCHOBaHUM CYIeOHOrO pelIeHus];
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d) BuasesbIy CyiHa, KOTOPBIM OH SIBJISUICS B 9TOT MOMEHT; U
€) ecJM CyJHy MpeflocTaBlieHa perucTpanus 6epooyTr-yaprepa, TO:

1) MUy, 3aperucCTpMPOBAHHOMY B KauecTBe (hpaxToBATEIS Cy/iHA MO
6epOoyT-uapTepy B peecTpe 6epOoyT-4apTepoB; U

ii) B peructp 6epOOyT-4apTEpOB.

4. YBenomIeHue o Mpojia’ke Ha OCHOBAHUM CY/IEOHOTO pELICHUS HANPaBJISIeTCs B
COOTBETCTBHUU C 3aKOHOJ]ATEILCTBOM TOCY/IAPCTBA MPOJIaXKM HA OCHOBAHWHU CYJIe0-
HOTO pEIIeHNSI U COAIEP3KUT, KAK MUHUMYM, NH(OpMAIIMIO, yKA3aHHYIO B MPUIIOKE-
Huu 1.

5. ¥YBepomiieHHe O MPOjIa’Ke HA OCHOBAHUM CY/IEOHOTO PELICHUS TaK>Ke:

a) MyOJMKyeTCsl NOCPEICTBOM COOOLIEHUs B NeYaTU WU [PYroM H3fa-
HMU, JJOCTYIIHOM B FOCY[apCTBE MpPOJAa>KU Ha OCHOBAHMU CY[IEOHOro
pellueHust; u

b) mnepenaercs B XpaHWJMILE, YKa3aHHOE B cTaTbe 11, s omy6nmkoBa-
HUSI.

6. [ns ueneii nepegayu yBelOMJICHNS B XPaHUIIULLE, €CIIU YBEJOMJIEHHE O TIPO-
la’ke Ha OCHOBaHMM CY/IEOHOIO PELIEHHs COCTABJIEHO HE Ha paboyeM s3blKe XpaHu-
JIMIIA, OHO COMPOBOXKAAETCS NEPEBOJIOM UH(pOpMAIIMH, YTTIOMSIHYTOI B IPUIIO>KEHUH
I, Ha Takoit pabounii A3bIK.

7. Tpu onpepnesnennn WAeHTU(UKAIMOHHBIX IAHHBIX WJIM ajipeca Jr0boro Jmna,
KOTOPOMY JIOJKHO OBbITh HAMpPaBJICHO YBEIOMJICHHWE O Tpoja’ke Ha OCHOBAaHUM
CyfieOGHOTO pelleH sl JIOCTATOYHO ONMUPAThCS Ha!

a) uH(pOPMAIUIO, YKA3aHHYIO B CYJJOBOM WM SKBUBAJICHTHOM pEecTpe,
B KOTOPOM 3apeTHCTPUPOBAHO CYJTHO, WM B peecTpe 6epOoyT-uapTe-
POB;

b) wuH(poOpManuIo, yKa3aHHYIO B pEECTpe, B KOTOPOM 3aperucTprpoBaHa
unoreka (“mortgage” wim “hypothéque”) wnm 3aperucTpupoBaHHOE
oOpeMeHeHre, eciii OH He SIBJISIETCSI CY/IOBBIM WJIM SKBUBAJICHTHBIM
peecTpoMm; 1

¢) wuH(popMalKIO, NPENPOBOXK/CHHYIO COTJIACHO MOJMYHKTY C) MYyHKTa 3.

Crartbga 5
CepTudmkar o npogaxe Ha OCHOBAHUM CYIeOHOrO pelieHus

1. ITo 3aBepiieHny NpoIEAYPbI MPO/IA’KA HA OCHOBAHUM CYIEOHOTO pelIeHusl, B
pe3yJbTaTe KOTOPO# MPeoCcTaBiIsieTCsl HEOOPEMEHEHHOE MPaBO COOCTBEHHOCTH Ha
CYJJHO COTJIaCHO 3aKOHOJIaTEJILCTBY TOCYapCTBa MPOJIaski HA OCHOBAaHWU CYJie0-
HOT'O pelIeHus] U KOTOpasi MPOBOJIUTCS C COOJIOfICHNEM TPEeOOBaHUI 3TOr0 3aKO-
HOJATENLCTBA U TpeOoBaHuil HacToselr KoHBeHIMH, Cy/l WU PYToii My OJIMYHbIN
opras, MPOBOAMBIINII MPOJIa’Ky Ha OCHOBAaHMM CYAeOHOro pelieHusi, 1o WHOW
KOMIETEHTHBII OpraH ToCyapcTBa MPOJaky HA OCHOBAHUM CYJIeOHOTO pellieHu s, B
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COOTBETCTBUU CO CBOMMM IIPpAaBUJIAMM U ITpoLENypaMu, BbIAACT NMOKYIATEJIIO CEPTU-
CbI/IKaT O Mpoaa>ke€ Ha OCHOBAHWUA CyHe6HOFO peuieHus.

2. Ceprucukar o npopa’ke Ha OCHOBaHUM CY/IEOHOrO PELEHNs BbIJAETCsl IJ1aB-
HbIM 06pa3oM B hopmMe obpasLia, IPUBEEHHOr0 B puiioxeHnun 11, u cogepxur cie-
AylolLee:

a) 3asiBJICHME O TOM, YTO CY[JHO OBbUIO NPOJAHO B COOTBETCTBUU C Tpe-
OOBaHWSIMU 3aKOHOJIATEJILCTBA FOCY/lapCTBa MPOAakl HA OCHOBAHWU
CyaeOHOro pelueHus 1 TpeboBaHusiMU HacTosiei Konseniuuy;

b) 3asBiIEHUE O TOM, YTO B pe3yJibTaTe NMPOAAKU HA OCHOBAHUM CYyAeO-
HOTO peLleHus] MOKYNaTelb MpruodpeTaeT HeoOpeMEHEHHOE PaBo CO0-
CTBEHHOCTH Ha CY/IHO;

C) Ha3BaHME rOCYAapcTBa MPOaXKU HA OCHOBAHUU CYIeOHOIO pEeLEHHUST;

d) HauMeHOBaHMWe, afipeC U KOHTAKTHbIE [JaHHbIE OPraHa, BbIJAOLIEro
ceprugukar;

€) HasBaHME Cy/a WJIM IPYroro ImyOJIMYHOro OpraHa, MpoBOAMBILETO PO-
[axKy Ha OCHOBAaHMU CYIeOHOTO peLIeHusl, U AaTa MPOoAaXKy;

f) Ha3BaHWe Cy/Ha M Cy[JOBOTO WJIM 3KBUBAJIEHTHOI'O PErUCTpa, B KOTO-
POM 3aperucTpUpOBaHO CYHO;

g) Homep MO cypHa nim, eciy TakoOBO HE MPHUCBOEH, ApyTrast uH(Op-
Malysi, HO3BOJISTIOLIAs! MIEHTU(ULMPOBATH CY/HO;

h) wumsi/HariMeHOBaHME M afpec TMOCTOSHHOTO MeCTa HaXOXKJACHUS WU
aj[pec OCHOBHOTO KOMMEpPYECKOro TMpeNpusITHs BIajiesiblia Cy/iHA B
MOMEHT, HETIOCPE/ICTBEHHO MPE/IECTBY O MPOJjaXe HA OCHOBAHUN
CyfieOHOTO pelleHYs;

1) UMSI/HAMMEHOBaHUE U apeC MOCTOSHHOTO MECTa HAXOXKACHUA WIIN
a/Ip€C OCHOBHOI'0O KOMMEPYECKOTO NMpeANpUusiTHUA NOKYIATEJIs;

j) MecTo u jjaTa BbIIauMn cepTudukara; u

k) nopgmuch MM mevyaTh OpraHa, BbIIABLIEro cepTU(UKAT, UM APYyroe
NOJITBEP>K/ICHNE TIOJNIMHHOCTH CepTU(UKaTA.

3. TocynapcTBO NpoOfaku Ha OCHOBAaHUU CY[IEOHOrO pelleHus TpeOyeT, YTOObl
cepTuukaT o mpojaxke Ha OCHOBAHWM CYAEOHOrO pEeLIeHUs] He3aMeIUTEbHO
niepefiaBajcsl B XpaHWJIMIIE, yKa3aHHOE B cTaThbe 11, anist omy6imukoBaHus.

4. Ceptudukar o mpopia’keé Ha OCHOBAaHMU CYJEOHOrO pemieHus M JItoO0oW ero
nepeBoy] OCBOOOKIIACTCS OT JieTaIN3aliK A AaHAIOTHIHON (hOPMATBHOCTH.

5. bes ymep6a nns crateit 9 u 10 ceprucukar o nmpopaske Ha OCHOBaHUM CyJIe0-
HOT'O pelIeHus MPEfICTABISET COOO0M JOCTATOYHOE TOKA3ATEIBCTBO COMIEPKAILUXCS
B HEM CBEJICHUM.

6. Ceprucukar o mpojaske Ha OCHOBAHWM CYJICOHOIO PEIICHUS] MOXET ObITb
BbIIaH B (hopMe 3JIEKTPOHHOIT 3aIKCH TIPH YCJIOBUH, UTO:
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a) copepKamascsi B HeM WH(OPMaLUs SIBISETCS OCTYMHOW i ee
MOCJIEeAYIOIIEr0 UCTIONb30BAHUS;

b) wncnonab30BaH HafEXKHBIN cOCO6 1l UCHTU(UKALUMY OPTraHa, BbIflato-
LIEro cepTUgUKaT; u

C) WUCMOJB30BaH HAIEXKHbI CIOCOO [l OOHAPY3KEHUs JIIOObIX U3MEHe-
HUI1, BHECEHHBIX B 3Ty 3aMKCh MOCTE ee co3/laHusI, 6e3 yueTa qobasie-
HUSI JTIOOBIX MHAOCCAMEHTOB U JIIOOBIX W3MEHEHUH, MPOUCXOMSALIUX B
0OBIYHOM TIpOLiecce Nepeiaunl, XpaHeH!s U JIeMOHCTPALWN.

7. Ceprtucukar o mpofgake Ha OCHOBaHUM Cy/IeOHOTO pPeLeHUs] He MOKET ObITh
OTKJIOHEH Ha TOM JIMIIIb OCHOBAHUM, YTO OH COCTABJICH B 3JICKTPOHHOU (hopMe.

Cratbga 6
MexnyHapoaHbie MOCJIENCTBUsI MPOJAXKM HA OCHOBAHMY CYIe€0HOTO pelieHus!

[Tpopmaka Ha OocHOBaHMM CYAEOHOTrO pElIeHus, B CBSI3W C KOTOPOH ObII BbIaH
cepTUUKaT O Mpojiaske HA OCHOBAHUM CY/IcOHOTO pElIeHUs, YIOMSHYTBII B CTa-
The 5, UIMEET B KaUeCTBE TOCIEACTBHS B KaKJIOM JIPYTOM I'OCY/lapCTBE-YYaCTHUKE
NPEeIoCTaBJICHUE NMOKYATENI0 HEOOPEMEHEHHOIO IPaBa COOCTBEHHOCTHU Ha CY/IHO.

Crates 7
HeicTBus perucrpa

1. ITo mpockbe mokynaress Wiy MOCJEAYIOLEro NOKynarels U Mo npeabsiBie-
HMU cepTuUKaTa O Mpofake Ha OCHOBAHMU CYHAEOHOrO pelleHHs], YIOMSHYTOro
B CTaThe 5, perucTp WJM APYroil KOMMNETEHTHbI OpraH rocyjapcTBa-y4acTHUKA,
B 3aBUCUMOCTHU OT OOCTOSITENLCTB U B COOTBETCTBUU C €r0 MPaBUJIaMU U TIPOLEHY-
pamu, Ho 6e3 yiepoa s cTaTbu 6:

a) yjamseT W3 peecTpa MOMETKy o 6ol umnorteke (“‘mortgage” wim
“hypothéque”) u m0o60M 3aperuCTpUPOBAHHOM OOpEMEHEHUM, Aeil-
CTBYIOIIEM B OTHOLICHUM CyIHA, KOTOpbIe GBI 3aperuCTPHPOBAHEI
70 3aBepIICHNS TPOAAKN HA OCHOBAHUM CYAEOHOTO PEIEeHHUST;

b) ypansier cyqHO U3 peecTpa U BblIaeT cepTuukaT 06 yHaleHuu s
LeJieid HOBOW PErucTpauuu;

C) PerucTpupyeTr Cy[HO Ha MMsl IOKYyNaTeNs WU MOCJIEYIOLIEro NoKy-
narteJisi Ipv YCIIOBUM, YTO 3TO CYJHO U JIMLO, HA Yb€ UMSI OHO JIOJIKHO
ObITb 3apEerMCTPUPOBAHO, OTBEYAIOT TPEOOBAHUSIM FOCYAApPCTBA PEry-
CTpaLyu;

d) o6HoBisIET peecTp, BKItOUasl JIt0ObIE IPYrMe COOTBETCTBYIOLUE CBE-
IeHus, cofiepsKalecsi B cepTU(UKaTe O TNpofaske HAa OCHOBAHUM
CyAeOHOro pelleHus!.

2. Ilo npockbe nokynartessi UM MOCIEAYIOLEero NOKynaTess U o npejbsiBie-
HUU cepTudUKaTa O Mpofake Ha OCHOBAHUU CYNEOHOTO pelieHUsl, YIOMSHYTOTO
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B CTaTbe 5, PErMCTpP WJIM JIPYrOil KOMIETEHTHBIN OpraH rocylIapcTBa-yuyacTHUKA,
B KOTOPOM B OTHOILEHWHM CyfHa Oblja MpoBefeHa peructpauus GepOoyT-yap-
Tepa, yJalsieT Cy[IHO U3 peecTpa 0epOOyT-4apTepoB M BblAaeT cepTuukaTt ob
yAaJIeHNN.

3. Ecnu cepTucukar o npopaske Ha OCHOBaHUHU CY/IEOHOTO PEllieHNs BbIIaH HEe Ha
0o(UIMATILHOM SI3bIKE PETMCTPa UM JPYroro KOMIETEHTHOrO OpraHa, TO PerucTp
WJIM JIPYTOl KOMIIETEHTHBII OpraH MOKET IPOCUTh TIOKYIIATEJIsl UITH NMOCTISTYFOIIETO
MOKYMNATeJIs, IPebABISAIOLIEr0 CEPTU(UKAT, MPEJICTABUTL 3aBEPEHHbIN NEPEBOJI HA
TaKOM O(pUIMATBHBIN SI3BIK.

4. Peructp unm Apyrod KOMIETEHTHBI OpraH MOXET Tak>Ke MPOCUThb MOKY-
naTess WIM MOCIEeAYIOMEero MOKYyNaTessl NPeACTaBUTh 3aBEPEHHYIO KOMHUIO cep-
Tu(UKaTa O MpoAa’ke Ha OCHOBAaHMM CYIeOHOIO pelIeHHs JJii BHECEHUS] B CBOM
3aIKCH.

5. IlyHkTel 1 M 2 He MPUMEHSIIOTCS, €CJM CyJ B FOCYJapCTBE PErucTpa Wiu
APYroro KOMIETEHTHOIO OpraHa OIpefiesIsseT B COOTBETCTBUM cO cTaTtbell 10, uro
MOCJIE/ICTBUS POAA>KM HA OCHOBAHUM CY/IEOHOIO PEIIEHNs B COOTBETCTBUH CO CTa-
Tbell 6 OyyT SIBHO IPOTUBOPEUYUTDH MyOJIMYHOMY TOPSIKY 3TOr0 rocyaapcTaa.

Cratbga 8
HeponycTtumocTs apecta cyaHa

1. Ecau B cyq uiu ipyroii cyeOHblil opraH rocyfiapcTba-y4acTHUKA MOAAeTCsl
XOJaTalCTBO 00 apecTe Cy/HA UK O NPUHATHUU JIOOOH APYroi aHaTOrMYHOI Mephbl
B OTHOLLEHHUHU CY[IHA B CBSI3M C TpeOOBaHWEM, BO3HUKILEM /10 TMPOAAXKU Cy[HA Ha
OCHOBaHMM CYJIEOHOTO peIleHNs], TO Cy/] WU PYTroil CyIeOHbII OpraH 1Mo NpebsiB-
JIeHUM cepTU(UKaTa O NPOAaKe Ha OCHOBAHMU CYI€OHOIO pelleHus], YIIOMSIHYTOTrO
B CTaTbe 5, OTKJIOHSIET TaKOE XOaTalCTBO.

2. Ecnu cymHO apecTOBaHO WITM MPUHSITA aHAJIOTMYHAsi MEPa B OTHOLLEHNUM Cy/THA
0 PacTOPSIKEHUIO Cy/ia WK IPYroro Cye6HOro opraHa B rocy/lapcTBe-y4acTHUKE
B CBSI3M C TpeOOBaHMEM, BO3HUKIIMM JI0 TIPOAAKK Cy/IHA HA OCHOBAHUM CYAeOHOTO
pELIeHus], TO Cy/l UJIM IPYroil CyieOHbII OpraH Mo MpebsBICHUN cepTUdurKaTa o
NpoJa’ke Ha OCHOBAHMM CyAEeOHOro peLIeHus], YIOMSIHYTOro B CTaThe 5, pacnopsi-
>KaeTcsl O BEICBOOOXKCHUM CY/IHA.

3. Ecnu ceprudukar o npopake Ha OCHOBAaHWU CYI€OHOTO PELICHUS BbIIAETCS
He Ha 0(bULMATIBHOM SI3bIKE CYy/la WU APYroro cyaeGHoro opraa, To Cyj Uiau py-
roil cyfleOHblil OpraH MOXET NPOCUTD JIMLO, MPEbBISIOLEe CEPTU]UKAT, TPef-
CTaBUTb 3aBEPEHHBII NEPEBOJl HA TAKOI O(PUIMATIBHBINA SI3bIK.

4. TlyHkTh! 1 1 2 HE NPUMEHSIIOTCS, €CJIM CYJ1 WM AIPYToi Cy[eOHbIN OpraH onpe-
[IEJIUT, YTO OTKIIOHEHUE XOJaTalCTBa UM PACTIOPSIKEHKE O BBICBOOOXK/ICHUM CY/IHA,
I7Ie 9TO YMECTHO, Oy/IeT SIBHO MPOTHBOPEYUTH MyOIMIHOMY TOPSIKY 3TOTO TOCy-
JapcTBa.
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Crarba 9

IOpucnukuys B Bompocax pacTop:KeHMsi ¥ NMPUOCTAHOBJIEHUSI MPOJAXKM Ha
OCHOBAaHUHU CYHEOHOTO pelIeHust

1. Cyapl rocypapcTsa MpoAakKu Ha OCHOBAHUU CYAE€OHOTrO pelleHUs! 00JIafiatoT
UCKJIIOUUTENILHO FOPUCAUKLMEH ISl pACCMOTPEHUsI TFOObIX TPeGOBAHUIA MU XOfa-
TafiCTB O PACTOPIKEHUU MPOJAXKU Cy/HA HA OCHOBAHUM CYIEOHOTO pelleHUs, KOTO-
pasi IPOBOAUTCSL B 9TOM T'OCYJapCTBE U B pe3yJIbTaTe KOTOPOY MPEAOCTABISETCS
HEeOoOPEMEHEHHOE NTPABO COOCTBEHHOCTH, UITU O IPUOCTAHOBIIEHUH €€ MOCTIEICTBUIA,
U Takasl IOPUCAUKLMS paclpOCTPAHsIETCs Ha J0Oble TpeOOBaHUs UM XOAaTaiCcTBa
00 ocrapyBaHUM BbIJauM cepTU(UKATa O NpOjiaXKe Ha OCHOBAHUM Cyie6HOrO pelle-
HU$L, YIOMSIHYTOT'O B CTaThe S.

2. Cypbl rocygapcTBa-y4acTHUKA OTKA3bIBAIOTCS OT FOPUCAUKIIUY B OTHOLIEHUU
JI0OBIX TPEOOBAHUI UM XOATaliCTB O PACTOPXKEHUM IIPOJlaXKU Cy[HA Ha OCHOBA-
HUU CYIeOHOIO pelleHusl, KOTopasi IPOBOJAUTCS B APYIOM I'OCY/lapCTBE-Y4aCTHUKE U
B pe3yJIbTaTe KOTOPOU MPENOCTABIISIETCS. HEOOPEMEHEHHOE TIPABO COOCTBEHHOCTH,
WJIA O MTPUOCTAHOBJICHNN €€ MOCIIEICTBUN.

3. TocymapcTBO Mpopia’ki Ha OCHOBAHUM CYJIEOHOTO pelleHusi TpeOyeT, 4ToObl
pelleHre Cyja O pacTOPXKEHUU UM NMPUOCTAHOBIEHUN MOCJEACTBUI MPOAAXKU Ha
OCHOBAaHMU CyJEeOHOIO pelleHusi, B CBSI3U C KOTOPOH Obll BbllaH cepTU(uKaT B
COOTBETCTBMU C MYHKTOM 1 cTaTbM 5, HE3aMEAIMUTENBHO NMEPEfaBaIoch B XpaHu-
JMLIe, YKa3aHHOE B cTaThe 11, 171 ony6JIMKoBaHus.

Cratbga 10

OGcTosATENHCTBA, IPA KOTOPBIX MPOJAXKa HA OCHOBAHUM CYJI€0OHOTO peleHust
He MMeeT MeXIYHAPOTHBIX MOCJIeNCTBUI

ITpopaxka cyfgHa Ha OCHOBAaHMM CYJEOHOIO PEILUEHUsI HE MMEET IMOCIEe/ICTBUM,
NPEyCMOTPEHHBIX B CTaThe O, B TOCY/IapCTBE-YUACTHUKE, THOM YeM IoCy/japCTBO
NpOJja>ki Ha OCHOBAaHWU CYJEOHOro pelIeHUs, €Clii Cyl B 3TOM MHOM rocyjap-
CTBE- YYaCTHUKE OMNPEfIeIIIeT, YTO TaKue MOCEeCTBUS OyyT SIBHO MPOTUBOPEUYUTH
MyOJMYHOMY MOPSIAKY TAKOTO MHOI'O FOCYAAPCTBA-YYaCTHUKA.

Cratba 11
Xpanunuiie

1. Xpanwnmem sisasiercs ['eHepanbHblil ceKpeTapb MeXXIyHapOHOW MOPCKOM
OpraHv3aluy WM HOe yupesKjaeHue, Ha3BaHHoe Komuccueit Opranmzanun O6be-
AvHeHHbIX Hauwmit mo npaBy MeXyHapOJHOW TOPTOBIIN.

2. Tlocne moy4eHns! yBEAOMIICHHS O TIPOAjaske Ha OCHOBaHUM CY/IeOHOro pelie-
HUS, IEPEJAHHOTO B COOTBETCTBUHU C MYHKTOM 5 cTaTbu 4, cepTugukarta o mnpo-
llaske Ha OCHOBaHUY CYIeOHOTO pellieHts, IePeJaHHOrO B COOTBETCTBUY C ITYHKTOM
3 cTaTey 5, UM pelIeHus], NepejaHHOr0 B COOTBETCTBUU C MyHKTOM 3 cTaThu 9,
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XpaHUMIEe CBOEBPEMEHHO MPEAOCTABIISACT OTKpLITbIﬁ AOCTYIl K HUM B TOM q)opMe
1 Ha TOM 43bIKE, KaK OHU ObLIU TMOJTYYEHbI.

3. XpaHuiuiie MOXKET TakKe MoJayyaTh YBEOMIIEHHUS O MPOojlaxke Ha OCHOBAHUU
CyeOHOro peuieHusl OT rOCy/lapcTB, KOTOpPble paTU(ULUMPOBaIM, NPUHSIU, OAO-
Opuin KOHBEHIMIO WM MPUCOEMHMIUCH K Hell U 71t KOoTopbix KoHBeH1uS ele He
BCTYINUJIA B CUIY, U MOXKET MPEIOCTABIISATh K HUIM OTKPBITBIA AOCTYII.

Cratbga 12
CHoleHUsI MeX/y OPraHaMu rocyaapcTB-y4acTHUKOB

1. Ons weneit Hactosiiedl KoHBeHUMM opraHaM rocyfapcTBa-y4acTHUKA pas-
peuaeTcs Moffep>KuBaTh MpsIMble KOHTAKThbl C OPraHaMH JIIOOBIX JIPYTMX TOCy-
apCTB-yYaCTHUKOB.

2. Huuto B HacTosillell cTaThe He 3aTparMBaeT MPUMEHEHUs! JTI060ro MeXKuy-
HAPOJJHOTO COTJIAIICHUSI O CY[IeOHON TMOMOIIM MO TPAKIAHCKUM M KOMMEPYECKUM
BOIIPOCaM, KOTOPOE MOXKET JIefICTBOBATb MEXK/ly FOCYJApPCTBAMU- YUACTHUKAMHU.

Crarbsa 13
CBs13b ¢ APYrUMy MeXTYHAPOTHBIMUA KOHBEHIIMSIMU

1. Huuro B Hactosiuein KoHBeHuuu He 3aTparuBaeT npumeHenusi KoHBeHuuu
O perucTpanuy CyfaoB BHyTpeHHero ruraBanusi (1965 rom) u ee Ilporokoma Ne 2
0 HAJIO>KEHWHM Ha CYyJla BHYTPEHHETO IUIABAHUS apecTa /sl 00ecneyeHus TpaxkjaH-
CKOT'0 MCKa U O NPUHYAUTEIbHOM UCTIOJTHEHUH , BKIIIOYas JII0Oble Oy/y1iMe NOoNpaBKu
K 9TOI KOHBEHIIMY WUJIA 3TOMY TIPOTOKOJY .

2. be3 ywep6a pist nyHKTa 4 cratbu 4 B OTHOLUEHUSIX MEXKY FOCyapcTBamMu
— y4yacTHUKamu HacTosilell KoHBeHIUM, KOTOpble TAKXKE SIBISIOTCS yYaCTHUKAMU
KonBeHMu 0 BpyueHUM 3a IpaHuLIedl Cy[leOHbIX U BHECY[IEOHbIX JOKYMEHTOB IO
rpaXkJJaHCKUM WIIM TOProBbiM fienaMm (1965 rop), yBegomiieHue o cyneGHOil mpo-
laxke MOXET ObITb EPEAHO 3a FPAHUILLy C MCIIOIb30BAHUEM MHBIX KAHAIIOB, YEM TE,
KOTOpbIE IIPEJYCMOTPEHbI B 3TOI KOHBEHLUN.

Crartbga 14
JIpyrue ocHOBaHUS NS MPUAAHUS MEKAYHAPOTHON CHJIbI

Huuto B Hactosiueil KoHBeH1IMU He IPENsTCTBYET FoCyAapCTBy-yYacTHUKY IIPU-
faBaTb CUJy NPOAaKe Cy[dHA HA OCHOBAHWUU Cy[cOHOIO pelIeHUs, IIPOBEICHHOU B
APYrOM rOCyapcTBe, B COOTBETCTBUU C JIFOOBIM JPYTMM MEXKIyHAapOJHbIM COIJla-
HIeHUeM JIM00 NPUMEHUMbIM 3aKOHOJATEILCTBOM.

Crarpa 15
Bonpocsl, He perynnpyemble HacTosein Konsenuuen

1. Huuro B HacTosieirt KoHBeHIUM He 3aTparuBaert:
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a) TPOLEAYpPY WM MPUOPUTET NPY PACTIPE/IETICHNN MTOCTYIUICHUH OT MPOo-
Ja>KM HAa OCHOBAHUHM CYJIEOHOTO PELLEHHUS; NN

b) kakue-mboO nuyHbIe TpeOOBaHMS B OTHOILIEHWH JIMIA, KOTOPOE Bia-
JIeJI0 CY/THOM WJIM UMEJIO MPaBO COOCTBEHHOCTHU Ha CYJIHO JIO MPOIaKK
Ha OCHOBAHWHM CY/IcOHOTO peIeHMS.

2. Kpome Toro, Hacrositiass KoHBeHUMsI HE peryjaMpyeT MpeaycMaTpuBaeMble
NPUMEHUMbIM 3aKOHOJIATEIbCTBOM TMOCJIC/ICTBUSI BLIHECEHUSI PEILICHHUST CYIOM, OCY-
LIECTBJISIFOLMM HOPUCAUKIMIO COTJIACHO MYHKTY 1 cTaTbu 9.

Cratpsa 16
Heno3urapuii

Jeno3utapuem Hactosmei Konsenumm HazHavyaeTcs: ['eHepanbHbI ceKpeTapb
Opranmzanyu O6benuHeHHbIx Haruil.

Crartba 17
Mopnucanue, paTudpukanys, NPUHITHE, YTBEPKIEHNE, MPUCOETUHEHUE
1. Hacrosiimasi KOHBEHIUMSI OTKpBITA IS IOINMMCAHKST BCEMH TOCYapCTBAMMU.

2. Hacrosimas KoHBeHIMs OTIEXXUT paTUUKAIK, TPUHSITHIO WA Yy TBEPXK/E-
HUIO MOMMCABIIMMY €€ TOCYapCTBaMHU.

3. HaCTOHH.[aﬂ KOHBCHI_[I/IZ OTKpPbITa [1J1s1 IPUCOCIMHEHMSI BCEX HE MOANMMUCABLINX
€€ roCy1apCTB CO IHA €€ OTKPLITHUS JIJIs1 TOANMCAHMS .

4. PaTI/I(bI/IKaHI/IOHH]:Ie rpaMoOThbl NI JOKYMEHTHI O TIPUHATUN, YTBEPKIICHUN WA
NPUCOCIMHEHNH CNIAIOTCA Ha XPAHEHUE IETIO3UTAPULO.

Crartbga 18
YuacTue peruoHaJbHBIX OPraHU3alMil YKOHOMUYECKON UHTEerpauuu

1. PernoHanbHasi opraHu3anisi 3KOHOMMYECKOW WHTErPALUM, YYpEKIECHHAs
CYBEPEHHbIMU rOCYApCTBaMU U 00JIajlarollasi KOMIETEHIMEl B OTHOLLEHUM HEKO-
TOPBIX BOMPOCOB, PEryJUpyeMbIX HacTosimeid KoHBeHIMeNn, MOKET Tak>Ke IMOf-
NHUCaTh, paTU(ULMPOBATh, IPUHSATh UM YTBEPAUTH HAcTOSLYI0 KOHBEHLMIO UK
NPUCOEMHUTLCS. K Hell. B aTOM cilydae permoHasbHasi OpraHusanysi 3KOHOMUYe-
CKOW MHTETpALN UMEET NpaBa W HECET 00s13aTEIbCTBA FOCY/IapCTBAa-YYaCTHUKA B
TOI1 Mepe, B KaKoil 3Ta opraHu3anys o0J1aJacT KOMIETEHUEN B OTHOLIEHUY BOIIPO-
coB, peryJupyemMbix Hactosiuiedl Konenuueit. [Ins ueneit crareit 21 u 22 poky-
MEHT, C/IaHHBIl HA XPaHEHNE PErMOHAIBLHON OpPraHu3anyeil SKOHOMAYECKON UHTe-
rpalyK, HE YYUTBIBAETCS B JIONIOJIHEHNE K JOKYMEHTaM, CJaHHbIM Ha XpaHEHUE €¢
rocyapcTBaMU-4JICHAMU.

2. PervioHasibHasi OpraHu3anysl 3KOHOMWYECKONM WHTErpauyiy JAeJIacT 3asiBie-
HUE C YKa3aHUEM BOIPOCOB, KOTOPbIE PEryaupYyroTCcsl HacToswen KonseHuuein u
B OTHOLIEHWM KOTOPBIX 3TOW OpraHu3alyy MepefilaHa KOMIETEHLUs] €€ rocyyap-
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CTBaMu- 4jieHamu. PernoHanbHast Opranu3anys 3KOHOMUYECKOM WHTEIrpalun He3a-
MEVIUTEJIBHO YBEAOMIIACT JENO3UTApPUs O JMIOOBIX U3MEHEHUSX B pacnpeneaceHnumn
KOMIIETECHIUMH, YKa3aHHOM B 3asIBJICHUUA, CIEJTAHHOM B COOTBETCTBUU C HACTOAILIUM
MYHKTOM, B TOM YUCJIE€ O HOBLIX NE€pEladax KOMINETECHINN.

3. JTro6Gasi CChUIKA Ha «TOCYAPCTBO» , <TOCYIAPCTBA» , «[OCYAAPCTBO-YYACTHUK»
WITN «TOCYAIapCTBA-YYaCTHUKI» B HacTosIell KOHBEeHIMM OTHOCHUTCS B paBHOM CTe-
MICHN K PETMOHAITLHOI OpraHN3aluy SKOHOMIYECKON MHTETPallie, KOTT]a 3TOTO Tpe-
OyeT KOHTEKCT.

4. Hacrosiias KoHBeHIMs He 3aTparnBaeT NPUMEHEHUs] PABUJ PErMOHATILHON
OpraHM3alyy 5KOHOMUYECKON WHTETPALUH, SBJISIOMIECHCS yIaCTHULIEH HACTOSIIEH
KonBeH1MM, HE3aBUCUMO OT TOTO, OBIJIM JIU OHU NPUHSITHI /IO WX MOCIIE HACTOSIIIEN
KonBenumm:

a) B OTHOLUEHUM INEpefayd YBEJOMJIEHMsS O IpPOjiake Ha OCHOBAHUU
CyIeOHOro pelleHus] MEeXKy rocyJapcTBaMy — YJeHaMH TaKoW opra-
HU3AIMN; W

b) B OTHOLUEHWU HOPUCIUKIMOHHBLIX MNpaBWJI, MPUMEHACMbIX B OTHOIIE-
HUSX MEXKY roCcyjiapCTBaMm — HYJICHAMN Takoun OpraHn3anuvu.

Cratpsa 19
MH0KeCTBEeHHOCTh MPABOBBIX CHCTEM

1. Ecm ToCyJapCTBO UMEET IBE NJIN Oonee TEPPUTOPHUAIBbHBIC €AUHUIIBI, B KOTO-
PBIX NPUMEHAIOTCA PA3JIMYHBIE CUCTEMBI TpaBa MO BOMPOCAM, SIBJIAIOIUMCS NPE-
METOM pPETyJIMpPOBaHUA HaCTOS[IHCfI KOHBCHL{I/II/I, TO OHO MO2KET 3asiBUTh O TOM, YTO
HeﬁCTBHe HaCTOHH.[eﬁ KOHBGHHI/II/I PaCpoOCTpaAHsCTCS Ha BCE €0 TCPpUTOPUAJILHBIC
€IMHUIBI NJIN TOJILKO Ha OJJHY WJIM HECKOJIbKO U3 HUX.

2. 3asiBIeHusl, CA€TIaHHbIE COITIACHO HACTOSLIEH CTaThe, COfiepXKaT MPsIMOe yKa-
3aHME TEPPUTOPUANIbHBIX EUHUL], HA KOTOpble pacnpocTpaHsieTcs aeficteue KoH-
BEHLIUMU.

3. Ecom rocyjapCTBO HE JI€JIAC€T HUKAKOI'O 3asiBJICHUSA B COOTBETCTBUU C IMyH-
KTOM 1, TO HCﬁCTBHC HaCTOﬂ].[IefI KOHBCHIII/II/I PACpOCTPAHSACTCSI Ha BCE TEPPUTO-
puajibHbIE €AUHULBI 9TOr0 rocyaapcTaa.

4. Ecnu rocynapcTBO UMEET IBE UM 60Jiee TEPPUTOPUATbHbIE €UHULLI, B KOTO-
PBIX IPAMEHSIFOTCS Pa3JIMYHbIE CUCTEMBI MPaBa Mo BOMPOCaM, SBIISIOIIAMCS Tpef-
METOM peryirpoBanus HacTosien KonseHuuu, To:

a) nrobasi cChUTKa Ha 3aKOH, PaBUJIa WM NMPOLEYPbl TOCY/IAPCTBA TOJ-
KYyETCs KaK CCbUIKA, B COOTBETCTBYIOLIMX CIIyYasiX, Ha 3aKOH, IpaBuia
WJIU TIPOLEAYPbI, IEUCTBYIOLIME B COOTBETCTBYIOLLEN TEPPUTOPUATD-
HOW eJJMHuLIE;

b) mro6asi cchUIKa Ha OpraH rocyaapcTBa TOJNKYETCs KakK CChIIKa, B COOT-
BETCTBYIOLIMX CTy4asixX, HA OpraH, HAXOJISIIMICS B COOTBETCTBYOIIEH
TEPPUTOPUAIILHON eJUHULIE.
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Cratbga 20
IIpouenypa u mocjencTBus 3asiBjaeHUN

1. 3asBeHUs B COOTBETCTBUU C MYHKTOM 2 cTaTbu 18, u myHkTOM 1 craTbu
19 penaroTcs B MOMEHT NOJNUCAHUS, pATU(UKALUYA, IPUHATUS, YTBEPXKACHUS WX
NPUCOEUHEHUS. 3asiBIEHNUs], CAEIaHHbIE B MOMEHT MOANKCAHUs, MOIEXKAT MOf-
TBEPXK/CHUIO ITPU paTU(PUKALUY, IPUHATUY UM yTBEPKACHUN.

2. 3asBaeHus U UX NOATBEPKAEHUS [Aeat0TCsl B NUCbMEHHON hopMe u opuuu-
AJILHO JIOBOJISITCSI JIO CBEJICHUS [IETIO3UTAPHUSI.

3. 3asBneHue BCTYMAeT B CUIly OTHOBPEMEHHO CO BCTYIJIEHUEM B CUIly HACTOS-
uieit KoHBeHIMM B OTHOLIEHUM COOTBETCTBYIOILIETO FOCYapCTBA.

4. JIro6oe rocyapcTBO, CAENaBIlee 3asBIEHUE B COOTBETCTBMU C MYHKTOM 2
craTby 18 1 nmyHKTOM 1 cTaThu 19, MOXKET B J11060€ BpeMsi UBMEHUTD 3TO 3asiBJICHUE
WJIM OTKA3aThCS OT HEro My TeM O(pULMATLHOTO YBEIOMIIEHUS B MMCbMEHHOH (popMe
Ha UM ieno3utapusi. Takoe n3MEeHeHNe WIT TaKo OTKa3 BCTYIMAET B CHITY MO MCTe-
yenuu 180 mHEN ¢ 1aThl NOAYYEHUs: 3TOr0 yBeoMyeHus ieno3utapueM. Eciu neno-
3UTapUil MOJIyyaeT yBeJoMIIeHHe 00 U3MEHEHUU UM OTKa3e 10 BCTYIMJIEHUS HACTO-
sitiert KoHBEeHIMY B CUITY B OTHOILIEHUM COOTBETCTBYIOLLETO rOCy/lapcTBa, TO TAKOE
M3MEHEHHEe WM TaKOH OTKa3 BCTYNAIOT B CUJY OTHOBPEMEHHO CO BCTYIJICHUEM B
cuiy Hactosweid KoHBeHIMM B OTHOLLIEHNN COOTBETCTBYIOLLETO rOCYAapCTBa.

Crates 21
Beryniienue B cuiy

1. Hacrosimas Konseniust Bctynaet B cuity yepe3 180 jiHeln mociie maThbl crayum
Ha XpaHEHWE TpeThedl paTU(UKALMOHHONW FPaMOThl WM JOKYMEHTA O NMPUHSITHUH,
YTBEP>KJCHUY UITN TIPUCOETIMHEHNN .

2. Ecau rocypapcTBo paTuuuypyeT, IPUHUMAET UM yTBEPKAAET HACTOSLLYIO
KoHBeHI1I0 nnu npUcoeuHseTcs K Hell Moclie CAaud Ha XpaHeHUue TPeThell paTH-
(puKaMOHHON rPaMOThI WX JOKYMEHTA O NPUHSITUM, YTBEPXKACHUU WM NpUCOe-
JAUHEHUM, TO HacTosiass KOHBEHIMs BCTYMAeT B CUIIy B OTHOLUEHMU 3TOrO Trocy-
papctsa yepes 180 gHeil mocjie faThl Caud HA XPaHEHUE €ro paTU(UKALUOHHOM
rpaMOTbl WY JOKYMEHTA O IPUHATUYU, YTBEPKACHUU WU IPUCOEAUHEHUN.

3. Hacrosiass KoHBeHIMs NpUMEHSIETCSl TOJBKO K Tpojiakeé Ha OCHOBAHMU
CyJieOHOr0 pelleH!s, MpeiMMCaHHON U OJOOPEHHON MOCIIE €€ BCTYIICHUS B CUTTY
B OTHOIIIEHUH IOCYapCTBa MPOjakl Ha OCHOBAHNM CY/IEOHOTO PEILICHMUS.

Cratbga 22
Baecenne monpaBok

1. JIro6oe rocynapcTBO-y4acTHUK MOXET MPeJIOKUTD MONMPAaBKY K HACTOSLIEN
KonBenyum myTtem mpepictaBienusi ee ['eHepanbHOMy cekpertapro OpraHuzanuu
O6bequuennbix Hauwit. [Tocne mosmydeHust npepnaraeMoii momnpaBku ['eHepanb-
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HbII ceKpeTapb NPENpOBOXKAAET €€ rOCYlapcTBaM-y4aCTHUKAM BMECTe ¢ IIPOChO0i
BBICKA3aTh CBOE€ MHEHHE OTHOCUTENIbHO LeJIeCOOOPa3HOCTU MpOBefieHus1 KOoHe-
PEHUMU T'OCY/IapCTB-YYACTHUKOB [JIsl €SI PACCMOTPEHMUSI JAHHOTO NPEIOXKEHUs
U MIPOBEEHUs 110 HeEMY TrosiocoBaHusl. B ciyudae eciu B Teuenue 120 gueit HaurHas
C aThl NPENPOBOXK/CHUSI TAKOH MOMPAaBKU MO MEHbLUEH Mepe OfiHa TPeTb rocy-
[apCTB-yYaCTHUKOB BBICKaXKETCs 3a MPOBEJEHUE TaKoi KoHdepeHuuu, To 'ene-
PaJbHBIA ceKpeTapb CO3bIBaeT 3Ty KOH(epeHuuo noy arupoil Oprannzauun O6b-
eMMHeHHbIX Hamuii.

2. KoHdepeHus rocyjapcTB-y4aCTHUKOB MpUJiaraeT BCSYECKUE YCUIMS st
MOCTHKEHMSI KOHCEHCyca 1o Kaxkjoi nonpaske. Eciu Bce ycusuns 1o JOCTHXKEHUIO
KOHCEHCYca ObITN McUepraHbl 1 HUKAKOTO KOHCEHCYCa He IOCTUTHYTO, TO ISl TPU-
HSITUSI TIONIPABKM B KAUECTBE IOCIEHErO CPEJICTBA MOTPeOyeTcsl OONBIIMHCTBO B
JIB€ TPETH IOJIOCOB TOCY/IAPCTB-YYACTHUKOB U3 YUCIIA MPUCYTCTBYIOIINX U TOJIOCY-
IOLMX Ha KOH(epeHUMH. [ esieil HaCTOSILIEro MMyHKTa roJIoC OpraHu3aluy peru-
OHAJILHOW SKOHOMHUYECKOM MHTErpalliy He yUUTHIBACTCS.

3. Ilpundarasi nompaBKa MpPEJCTABISIETCSl [AENO3UTApUEM BCEM TOCYyAapCcTBaM-
YYaCTHUKAM JJ1s1 paTU(OUKALMU, IPUHSATUS UIN YTBEPKACHUS .

4. Hacrosimjasi Konsenuus BctynaeT B cuity dyepe3 180 fqHeit mocie faThl ciauu
Ha XpaHEHWE TPeThel PaTH(UKAIMOHHON IPAMOTHI WM JOKYMEHTA O NPUHSITHH,
YTBEPKJCHUU WK TipucoeivHenn. Korja nonpaska BCTyNmaeT B CUITY, OHA CTAHO-
BUTCSI 00513aTEIILHON JITISl TEX TOCY/IapCTB-YYaCTHUKOB, KOTOPBIE BHIPA3WIIN COTJIa-
CHue Ha ee 00s13aTelIbHbIN XapaKTep.

5. Korpa rocynapcTBo-y4acTHUK paTU(ULMPYeT, NPHHAMAET WM YTBEP>K/IaeT
NONpaBKy IOCJE CAAYd HAa XpaHEHHEe TPeThell paTU(OUKALMOHHOW rPaMOThbl UJIM
JIOKYMEHTA O TIPUHSITAN WM yTBEPKAEHNH, TO TTONIpaBKa BCTYNAeT B CUITy B OTHO-
LIEHUU 3TOr0 rocyfapcTBa-ydyacTHUKa yepe3 180 nHeit mocie gaThl claud Ha Xpa-
HeHHe ero paTH(UKaIMOHHON TPaMOTHI HJIM JJOKYMEHTa O MPHHSITUN WA yTBEPXK-
JICHUU.

Cratbga 23
HeHoHcamus

1. TocymapcTBO-y4yacTHUK MOKET JIEHOHCHpOBAaTh HacTosiyio KoHBeHIuo
nyTeM O(pUIMATIHLHOTO yBEJOMJICHUSI B TMCbMEHHOU (DOpMe Ha UMS JIeIO3UTapHs.
JleHoHcaIust MOXKET OTPAaHNINBATHCS ONPEICTICHHBIMU TEPPUTOPHAIILHBIMU €IMHU-
aMHA B MHO>KECTBEHHBIX MPABOBbIX CUCTEMaX, K KOTOPbIM MPUMEHSIETCS HACTOSI-
mast Konsennys.

2. [eHoHcanus BCTynaeT B cuily depe3 365 Hel mocie JaThl NOJTy4YeHUs yBe-
foMJieHus ieno3utapueM. Eciii B yBeloMJIeHUM yKa3aH Ooliee JJIUTENbHBIN CPOK
JJISL BCTyHJICHI/IH JEHOHCAaUUu B CI/UIy, TO ACHOHCaUus BCTyHaeT B CI/UIy o ucre-
YEHUM TaKoro 6oliee IUTEILHOr0 CpoKa MOcCje JIaThl MOJYYEHHs YBETOMJICHUS
JCTMO3UTAPUEM. HaCTOﬂU.[aSI KOHBeH]_U/ISI MPOJOJIKACT MPUMEHSATHCS K MPOJJa>KE Ha
OCHOBaHHH CY/IEOHOTO PelIeHH s, B CBSI3U C KOTOPOII ObIT BbIIaH CEPTU(UKAT O MPO-
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Ja>K€ Ha OCHOBAHUN CyHeGHOI‘O peuieHus, yHOMﬂHyTBIﬁ B CTAaTbEC 5, 10 BCTYIIJICHUS
JAE€HOHCAUU B CUITY .

COBEPHIEHO B eHCTBEHHOM MOJIMHHOM 3K3EMIUJISIPE, TEKCTbI KOTOPOro Ha
AHIIMIICKOM, apaOCKOM, UCTIAHCKOM, KUTAlICKOM, PYCCKOM U (PPaHILy3CKOM SI3bIKAX
SIBIISTFOTCS] PABHO Ay TEHTUYIHBIMU.
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IIpunoxenne I

MunumanbHas MH(popMaLys, KOTOPas J0JDKHA COAepPkKaThbCs B YBeOMJIEHUM
0 MpofaKe HA OCHOBAHMM CY[I€OHOT0 pelieHus

86

1.

00 N N W

©

11.

12.

13.

14.

3asiBJIeHre O TOM, UTO yBEJIOMJIEHHE O MPOJIaske Ha OCHOBAHUM CY/IeOHOTO
peleHust HanpasJsieTcst Ans ueneil Kousenuun Opranuzaumuun O0bevHe -
HbIX Hammit 0 MeKTyHapOHbIX MOCJIEJICTBUSIX MPOJIaskKy CYJI0B HA OCHOBA-
HUU CY[IeOHOTO peLIeHUs

T'ocypapcTBo mpofasku Ha OCHOBaHUM CYJIEOHOTO pelLleHust

Cyn mnm ppyroil myOaW4YHBIA OpraH, MPEANUCaBIINI, OOOPUBILUI WU
MOJITBEPAMBILMIA IPOfIa>Ky HA OCHOBAHMU CY/IEOHOTO PeLIeHUs

Homep unu apyroii upeHTU(UKATOP NPOLENypbl MPOAAKU HA OCHOBAHUU
Cy[IEOHOTO pEIICHUS

Hasganue cygna
Peructp
Homep MO

(Ecau nomep UMO ne npuceoen) [Ipyras uHpopManys, no3BoJsioLas
UEeHTU(UIUPOBATL CYHO

Ms/HanMeHoBaHMe Biajebla

. AHpCC MOCTOSIHHOI'O MECTAa HAXOXKACHUA NI aJ]p€C OCHOBHOI'O KOMMEpYE-

CKOTO MPEANPUATHS BIIaJesbLa

(B cayuae npooaxcu Ha OCHOBGAHUU CYOEOHO20 peuleHUs HA NYOAUUHOM
ayxyuone) Ipeanonaraemast jata, BpeMsl 1 MECTO ITyGIMYHOTO ayKIOHA

(B cayuae npodaxu Ha OCHOBAHUU CYOEOHO0 peuleHUs no YaCMHONPa-
6080MY 002080pYy) JIr0Oble COOTBETCTBYIOLME JIETANM, BKIIOUYAs CPOK
NPOAasKW Ha OCHOBAHWM CY/IEOHOTO pelleHusl, MPENMCaHHBIN CY/IOM WK
IPYTUM My GINYHBIM OPTaHOM

3asBieHue, 1160 NOATBEPXKAAIOLLEE, UTO B pe3yJIbTaTe MPOAAKU HA OCHO-
BaHUU Cy[IeOHOro pelieHust OyeT NPEeAOCTaBIEHO HEOOPEMEHEHHOE IPABO
COOCTBEHHOCTH Ha CY/JHO, TU00, €C/IM HEU3BECTHO, OY/ET JIU B pe3yJbTaTe
NPOJaKd Ha OCHOBAHUM CY[EOHOrO pelleHUsl NPefloCTaBIeHO HeoOpeMe-
HEHHOE MPaBo0, 3asiBJIEHIe 00 06CTOSITENbCTBAX ,, IPU KOTOPBIX MPOAaska Ha
OCHOBAHMU CY/IEOHOrO PELLIEHUs] HE MO3BOJIUT MPEOCTABUTh HEOOPEMEHEH-
HOE MPaBO COOCTBEHHOCTH

[Tpouast napopmanusi, Tpedyemasi B COOTBETCTBUH C 3aKOHOAATEILCTBOM
rocyjapcTBa MpoAa kK Ha OCHOBAHUM CYI€OHOTO pElIeHUs, B YaCTHOCTHU
nro6as nHpopMaLusl, KOTOpasi CYNTAETCsl HEOOXOIMMON /1711 3a1LMThI MHTE-
PECOB J1Lia, IOJIyYMBLIETO YBEAOMJIEHUE
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IIpunoxenne I1

Oo6pa3ser ceprudukara o0 Mpogaxke Ha OCHOBAHUHU CYHeOHOTO pelIeHHUs]

Buioan 6 coomsemcmeuu ¢ noaoxcenuamu cmamvu 5 Konsenyuu Opeanusayuu
Obwvedunennbix Hayuii 0 MeHOYHAPOOHLIX NOCACOCMBUAX NPOOAXCU CYOO08 HA

OCHO- 8aHUU CYOeOHO20 peuleHUs

HaCTOHLHI/IM YAOCTOBEPSIETCA, YTO:

2.

2.1
22
23

32

4.

4.1
42
43
4.4

a) YKa3aHHOe HWXe CYIHO ObUIO MPOAAHO MOCPEACTBOM MPOAAXH Ha
OCHOBa- HUM CYJIcOHOTO pEllIeHUsI B COOTBETCTBUM C TPEOOBAHUSIMU

3aKOHOJIaTeJIbCTBA IOCY- JJapcTBa MPOAaXku Ha OCHOBAHUM CYHeO-
Horo peuleHusi u Tpe6oBaHusMu Konsenuun Opranuzagun O6benu-

HeHHbIX Hauuit o MeXyHapoiHbIX MOCAEICTBUSIX TPOJIa>KU CY/I0B Ha
OCHOBAaHWM CYJIeOHOTO PEIICHNS; A

b) B pe3yabTaTe NPOjIakM HA OCHOBAHWU CYIEOHOTO pEIIeHHs TMOKY-

naTeJjiro npeaoCTaBJICHO HeOGpeMeHeHHOC npaBo COOCTBEHHOCTH Ha

CYJTHO.

I'ocypapcTBo mpoaku HA OCHOBAHUM

CyHeGHOro pemeHmst

Opras, BbIJaBIIMI HACTOSIIMIA cepTU(PUKAT

HanmeHnoBanue
Anpec

Tenedon/dakc/amn. noura,
B Clly4yae HaJIMUMst

ITpopaxka Ha OCHOBaHMM CYIEGHOTO pelIeHNs

Ha3zBanue cyna unm gpyroro myGJuyHOro

oprana, mpoBOJJUB ILIETO MPOAAXKy Ha
OCHOBaHHM CyJICGHOI‘O peuieHus

Jlata npoBefeHus NpofaXkKu Ha
OCHOBAHWM CY/IeOHOTO pereHunst

Cyano
Hassanne
Peructp
Homep MO

(Ecau cyony ne npuceoer

Homep UMO)

Hpyras nHpopMaIys, TO3BOJISIOIAS
UICHTU(DUIMUPOBATH CYJTHO

EuroPEAN TRANsPORT Law - 2023

(IIpocvba npurorcumo a0bbLe
¢pomozpapuu k Hacmoawemy
cepmugpukamy)

RU



RU

5.1
52

6.
6.1
6.2

Bnanesnen HemocpeaCTBEHHO nmepe] MPoJaKkel Ha OCHOBAHUM
Cye0OHOTrO pemeHmst

MMma/HauMeHOBaHUE e

AHpCC NNOCTOSHHOT'O MECTA HAXO2KIICHUA
W1 ajpeC OCHOBHOI'O KOMMEPYECKOT 0

OPEANPUSATHS e

IMokynaTens

NMA/HaMMEHOBAHIE et

Aupec INOCTOSHHOI'O MECTA HAXO2KICHUA

WM fJpec OCHOBHOTO KOMMEPYECKOT0
OPEANPUSATHS. e

INoanuch w/unm neyaTs oprata,
BBIJIaBILIETO CEPTU(UKAT,

WJIM IPYToe NOATBEepKIeHue

MOJNTMHHOCTH CcepTr(UKaTA
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Explanatory Note to the United Nations Convention
on the International Effects of the Judicial Sales
of Ships (1)

I. OVERVIEW OF THE CONVENTION
A. Objective

1. In many States, courts have the authority to order the sale of a ship to satisfy
a legal claim. Such a claim is typically brought against the ship or shipowner to
foreclose a ship mortgage (in the event of default in repayment) or to enforce a
maritime lien against the ship. The judicial sale procedure is typically preceded by
the arrest of the ship.

2. While the international community has achieved significant progress in har-
monizing rules on the arrest of ships,(?) much less progress has been achieved in
harmonizing rules on the judicial sale of ships. (?) As such, it remains for each State
to prescribe the rules governing the procedure and legal effect of judicial sales
ordered by its courts, although in many States the judicial sale has the legal effect
of conferring “clean title” on the purchaser (i.e. it extinguishes all rights and inter-
ests that were previously attached to the ship, including mortgages and maritime
liens). It also remains for each State to prescribe the rules governing the legal effect
within its jurisdiction of foreign judicial sales.

3. The United Nations Convention on the International Effects of Judicial Sales
of Ships (hereinafter “Convention”) harmonizes the latter rules. Put in another way,
the Convention establishes a harmonized regime for giving international effect to
judicial sales, while preserving domestic law governing the procedure of judicial
sales and the circumstances in which judicial sales confer clean title. By ensuring

(") Explanatory Note to the United Nations Convention on the International Effects of the Judicial
Sales of Ships, © United Nations. Reproduced with permission of the United Nations. The Explanatory
Note was being finalized at the time of printing of this publication. When finalized, the official
version of the Explanatory Note will be found on the website of the United Nations Commission on
International Trade Law website (https://uncitral.un.org/).The present explanatory note was prepared
by the secretariat of the United Nations Commission on International Trade Law (UNCITRAL) for
information purposes. It is not an official commentary on the Convention. A draft of the explanatory
note (A/CN.9/1110, A/CN.9/1110/Add.1 and A/CN.9/1110/Add.2) was presented to the fifty-fifth
session of UNCITRAL, which requested the secretariat to publish the text of the explanatory note (with
updates to reflect the deliberations during the session) together with the text of the convention: Official
Records of the General Assembly, Seventy-seventh Session, Supplement No. 17 (A/77/17), para. 98.

(® See, e.g., the International Convention Relating to the Arrest of Seagoing Ships (1952), United
Nations, Treaty Series, vol. 439, No. 6330, and International Convention on Arrest of Ships (1999),
United Nations, Treaty Series, vol. 2797, No. 49196 (hereinafter the “Arrests Conventions”).

(®) Efforts to harmonize rules on the recognition and enforcement of maritime liens and mortgages
have addressed judicial sales. See, e.g., article 9 of the International Convention for the Unification
of Certain Rules relating to Maritime Liens and Mortgages (1926), League of Nations, Treaty Series,
vol. CXX, No. 2765, and articles 11 and 12 of the International Convention on Maritime Liens and
Mortgages (1993), United Nations, Treaty Series, vol. 2276, No. 40538.
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legal certainty as to the title that the purchaser acquires in the ship as it navigates
internationally, the Convention is designed to maximize the price that the ship is
able to attract in the market and the proceeds available for distribution among cred-
itors, and to promote international trade.

B. Outline

4. The basic rule of the Convention is that a judicial sale conducted in one State
Party which has the effect of conferring clean title on the purchaser has the same
effect in every other State Party (article 6). The basic rule is subject only to a public
policy exception (article 10).

5. The Convention regime prescribes additional rules which establish how a
judicial sale is given effect after completion. The first is a requirement that the ship
registry deregister the ship or transfer registration at the request of the purchaser
(article 7). The second is a prohibition on arresting the ship for a claim arising
from a pre-existing right or interest (i.e. a right or interest extinguished by the sale)
(article 8). The third is the conferral of exclusive jurisdiction on the courts of the
State of judicial sale to hear a challenge to the judicial sale (article 9).

6. To support the operation of the regime and to safeguard the rights of par-
ties with an interest in the ship, the Convention provides for the issuance of two
instruments - a notice of judicial sale (article 4) and a certificate of judicial sale
(article 5). It also establishes an online repository of those instruments which is
freely accessible to any interested person or entity (article 11).

7. The Convention regime is “closed”, in the sense that it applies only among
States Parties (article 3). Yet it is “not exclusive”, in the sense that it does not dis-
place other bases for giving effect to judicial sales (article 14).

C. Drafting history

8. The Convention was prepared by the United Nations Commission on Interna-
tional Trade Law (UNCITRAL) between 2019 and 2022.

9. The project originated in a proposal by the Comité Maritime International
(CMI) to the fiftieth session of the Commission (Vienna, 321 July 2017) for possible
future work on cross-border issues related to the judicial sale of ships (A/CN.9/923).
The proposal drew attention to problems arising around the world from the failure
to give recognition to foreign judgments ordering the sale of ships. It was stated that
a short, self-contained instrument along the lines of the Convention on the Recogni-
tion and Enforcement of Foreign Arbitral Awards (1958) (+) could provide a solution
to those problems by enabling clean title to vessels to be recognized across borders.
While swift resolution of the questions raised by the proposal was encouraged, it
was agreed within the Commission that additional information in respect of the
breadth of the problem would be useful. ()

(*) United Nations, Treaty Series, vol. 330, No. 4739.
(%) Official Records of the General Assembly, Seventy-second Session, Supplement No. 17 (A/72/17),
paras. 456465.
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10. The Commission therefore requested the CMI to develop and advance the
proposal by holding a colloquium so as to provide additional information to the
Commission and allow it to take an informed decision in due course. The Com-
mission further agreed that UNCITRAL, through its secretariat, and States would
support and participate in the Colloquium and to revisit the matter at a future
session. () To that end, following a request from the Government of Malta, the
UNCITRAL secretariat extended a formal invitation to all member and observer
States of UNCITRAL to participate in a high-level technical colloquium in respect
of the cross-border judicial sale of ships.

11. The colloquium, which took place in February 2018, resulted in a number
of findings. It was agreed that the “lack of legal certainty in relation to the clean
title which a judicial sale is intended to confer on a buyer” led to problems in the
de-registration process in the country of the former flag.(?) It was also agreed that
the lack of legal certainty created obstacles in respect of the clearance of all former
encumbrances and liens, which in turn created a risk of costly and lengthy proceed-
ings, thereby interrupting trade and shipping. Finally, there was broad agreement
that the gap could be filled from a legal perspective by providing an instrument on
the recognition of judicial sales of ships.

12. At its fifty-first session (New York, 25 June-13 July 2018), the Commission
considered a proposal from the Government of Switzerland on possible future work
on cross-border issues related to the judicial sale of ships (A/CN.9/944/Rev.1).
The proposal summarized the outcomes and conclusions of the colloquium and
requested that UNCITRAL undertake work to develop an international instrument
on foreign judicial sales of ships and their recognition.

13. In support of the proposal, it was noted within the Commission that the lack
of recognition of the judicial sale of ships had the potential to affect many areas of
international trade and commerce, not simply the shipping industry, with several
examples of that impact being provided. In support of work being undertaken by
UNCITRAL, various parallels were drawn between the work being undertaken
on recognition of insolvency-related judgments and a possible instrument on the
judicial sale of ships. (%)

14. The Commission considered the proposal together with other suggestions
for future work in the context of its deliberations on its work programme at its
fifty-first session. After discussion, it was agreed that the topic of judicial sale of
ships should be added to the work programme of the Commission.

15. At its thirty-fifth session (New York, 13-17 May 2019), Working Group VI
considered the topic for the first time (A/CN.9/973), and decided that the draft con-
vention on the recognition of foreign judicial sales of ships, prepared by the CMI
and approved by the CMI Assembly in Beijing in 2014 (known as the “Beijing
Draft”), would provide a useful basis for discussion (ibid., para. 25). At its fifty-

(¢) Ibid., para. 464465.

() See A/CN.9/944/Rev.1, p. 5.

(®) Official Records of the General Assembly, Seventy-third Session, Supplement No. 17 (A/73/17),
para. 243.
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second session (Vienna, 8-19 July 2019), the Commission expressed its satisfaction
with the progress made by the Working Group. (%)

16. At its thirty-sixth session (Vienna, 18-22 November 2019), the Work-
ing Group continued its work on the basis of a first revision of the Beijing Draft
(A/CN.9/WG.VI/WP.84), which had been prepared by the Secretariat to incorpo-
rate the deliberations and decisions of the Working Group at its thirty-fifth session
(A/CN.9/1007). The Working Group considered several key provisions of the first
revision (ibid., paras. 11-98) and expressed a preliminary view that the instrument
should take the form of a convention, while agreeing that a final decision on the
matter should be made at a future session (ibid., para. 99). At the resumed fifty-
third session of the Commission (Vienna, 14-18 September 2020), support was
expressed for the instrument taking the form of a convention, with the observation
being made that only a convention was capable of ensuring the level of uniformity
needed to affirm the international effects of judicial sales of ships.(!°) The Com-
mission confirmed that the Working Group should continue its work to prepare an
international instrument on the topic. (')

17. At its thirty-seventh session (Vienna, 14-18 December 2020), the Working
Group continued its work on the basis of a second revision of the Beijing Draft
(A/CN.9/WG.VI/WP.87), which had been prepared by the Secretariat to incorpo-
rate the deliberations and decisions of the Working Group at its thirty-sixth ses-
sion (A/CN.9/1047/Rev.1). The Working Group proceeded with an article-by-arti-
cle consideration of the second revision (ibid., paras. 19-109) and agreed to continue
working on the assumption that the instrument would take the form of a convention
(ibid., para. 15). At its thirty-eighth session (New York, 19-23 April 2021), the
Working Group considered several outstanding issues from its thirty-seventh ses-
sion on the basis of a third revision of the Beijing Draft (A/CN.9/WG.VI/WP.90),
as well as proposals relating to the grounds for avoidance and to defining the time
of judicial sale (A/CN.9/1053). At the fifty-fourth session of the Commission
(Vienna, 28 June-16 July 2021), satisfaction was expressed with the progress made
by the Working Group. ('?)

18. At its thirty-ninth session (Vienna, 1822 October 2021), the Working Group
proceeded with a further article-by-article review of the draft convention on the
basis of a fourth revision of the Beijing Draft (A/CN.9/WG.VI/WP.92), and made
progress in its consideration of several open issues, including (a) dealing with clean
title sales, (b) the content and function of the notice requirements for judicial sales
benefiting from the recognition regime under the draft convention, (c) the content
and issuance of the certificate of judicial sale, and (d) the functioning of the pro-
posed repository mechanism (A/CN.9/1089).

19. At its fortieth session (New York 7-11 February 2022), the Working Group
completed a further article-by-article review of the substantive provisions of a draft

(°) Ibid., Seventy-fourth Session, Supplement No. 17 (A/74/17), para. 189.

(19) Ibid., Seventy-fifth Session, Supplement No. 17 (A/75/17), part two, para. 47.
(") Ibid., para. S1(f).

('?) Ibid., Seventy-sixth Session, Supplement No. 17 (A/76/17), para. 211.
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convention and considered the preamble and final clauses of the draft convention
on the basis of a fifth revision of the “Beijing Draft” that had been prepared by
the Secretariat (A/CN.9/WG.VI/WP.94). The Working Group requested the Secre-
tariat to revise the draft convention to reflect its deliberations and decisions during
the session, and to transmit the revised draft to the Commission for consideration
and possible approval at its fifty-fifth session (A/CN.9/1095). The Working Group
also requested the Secretariat to circulate the revised draft to all Governments and
relevant international organizations for comment, and to compile the comments
received for the consideration of the Commission.

20. At its fifty-fifth session (New York, 27 June-15 July 2022), the Commis-
sion considered the revised draft (A/CN.9/1108) and a compilation of comments
submitted by States and international organizations (A/CN.9/1109, A/CN.9/1109/
Add.1, A/CN.9/1109/Add.2 and A/CN.9/1109/Add.3). The Commission finalized
the text and, on 30 June 2022, approved the draft convention and submitted it to the
General Assembly for adoption. (*3) The General Assembly adopted the Convention
on 7 December 2022 by its resolution 77/100.

II. ARTICLE-BY-ARTICLE REMARKS
A. Preamble

21. The preamble recites the objective of the Convention and the considerations
that led to its conclusion. It also recalls the connection between the Convention
and the work of UNCITRAL, under whose auspices the Convention was prepared.

22. The first paragraph is common to many legislative texts prepared by UNCIT-
RAL. Together with the second paragraph, it situates the Convention within the
mandate of UNCITRAL to promote the “progressive harmonization and unifica-
tion of the law of international trade”.('*) The third paragraph reflects the belief
of the drafters that the Convention will contribute to maximizing the price that
a ship attracts in the market, and the proceeds available for distribution among
creditors, by ensuring legal certainty as to the title that the purchaser acquires in
the ship as it navigates internationally. The fourth paragraph reflects the objective
of the Convention to establish a harmonized regime for giving international effect
to judicial sales. It also alludes to the safeguards in the Convention that are aimed
at protecting the rights of parties with an interest in the ship, including lienholders
and ship financiers.

References to preparatory work

Document Reference

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, para. 92
Report of the fifty-fifth session of UNCITRAL A/77/17, paras. 94-97

(13) Ibid., Seventy-seventh Session, Supplement No. 17 (A/77/17), paras. 24-99.
(") General Assembly resolution 2205 (XXI), section I.
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B. Article 1. Purpose

23. Article 1 declares - in positive terms - the basic operation of the Convention.
It contrasts with article 3, which delimits its substantive and geographic scope of
application.

24. Article 1 makes it clear that the Convention is concerned only with the
“effects” of a judicial sale and thus not with the conduct of the judicial sale itself.
This is confirmed in article 4, paragraph 1, although the provisions of the Conven-
tion dealing with the notice of judicial sale may have an “indirect” impact on the
procedure of the judicial sale (see remarks below on article 4, paragraph 1).

25. Article 1 makes it clear that the Convention is concerned only with the
effects of “judicial sales” and thus not with the effects of judgments in respect of
such sales (e.g. decisions of a court ordering, approving or confirming a judicial
sale). This is confirmed in article 6 (see remarks below on article 6).

26. Article 1 also makes it clear that the Convention is concerned only with judicial
sales that (already) confer “clean title”. Unlike the International Convention on Mari-
time Liens and Mortgages (1993),('°) the Convention does not address the question as
to whether a judicial sale confers clean title, which is left to the law of the State of judi-
cial sale. In some legal systems, a judicial sale within the meaning of the Convention
will always confer clean title, whereas in other legal systems, it will not (see remarks
below on the definition of “clean title” in article 2). Because article 3 does not address
clean title as a matter of substantive scope, the Convention leaves it to its substantive
provisions - notably article 6 - to limit its regime to judicial sales that confer clean title.

27. Article 1 refers to the “international” effects of a judicial sale to reflect the
title and focus of the Convention. The reference does not mean that the Convention
cannot apply, on its terms, in “domestic” cases. For instance, a certificate of judicial
sale may be issued under article 5 for a ship registered in the State of judicial sale,
and the certificate may be produced to the authorities of that State to trigger action
on registration under article 7 or the prohibition of arrest under article 8.

References to preparatory work

Document Reference

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 34 and 48
Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 19-20

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 11,40-42, 46-47

Report of the fortieth session of Working Group VI~ A/CN.9/1095, paras. 45, 94

(%) See note 2 above.
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Document Reference

Report of the fifty-fifth session of UNCITRAL A/77/17, paras. 28-29

Note by the Secretariat on the interaction between ~ A/CN.9/WG.VI/WP.85,
a future instrument on the judicial sale of ships paras. 3-7
and selected HCCH Conventions

C. Article 2. Definitions
1. General

28. Article 2 defines key terms that are used in the Convention. The definitions
are not presented in alphabetical order, but rather in order of the prominence of
the defined term to the operation of the Convention and its relationship with other
defined terms. Accordingly, article 2 starts by defining the meaning of a “judicial
sale” of a “ship” that confers “clean title”, before defining the component elements
of clean title (i.e. “mortgage or hypothéque” and “charge”, as well as “registered
charge” and “maritime lien” that are particular types of charges), followed by

selected parties involved in the judicial sale (i.e. “owner”, “purchaser” and “subse-
quent purchaser”).

29. Consistent with other legislative texts prepared by UNCITRAL, the use of
a term in the singular includes the plural. This rule is particularly applicable for
provisions that refer to the parties involved in the judicial sale.

References to preparatory work

Document Reference

Report of the fortieth session of Working Group VI~ A/CN.9/1095, paras. 45, 94

Cover note by the Secretariat to the fifth revision A/CN.9/WG.VI/WP.94,
of the Beijing Draft para. 6

2. Definition of “judicial sale”

30. The term “judicial sale of a ship” is used throughout the Convention. The
term defines the scope of application of the Convention and is the focus of its sub-
stantive provisions. The Convention defines separately the terms “judicial sale”
and “ship”.

31. A judicial sale is a device used in many legal systems to allow a creditor to
seek the assistance of a court or other public authority to force the disposal of an
encumbered asset in order to liquidate the asset and satisfy the creditor’s right to
payment of a monetary sum through access to the proceeds of sale. In effect, the
judicial sale converts a claim against the asset into a claim against the proceeds,
according to applicable priority rules.
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32. The definition of “judicial sale” recognizes two key features of judicial sales:

(a) The first feature is that, despite differences in procedure among legal
systems, a judicial sale is conducted with the involvement of a court.
This feature is reflected in subparagraph (i) of the definition;

(b) The second feature is that a judicial sale is essentially a device that
supports the enforcement of private rights. This feature is reflected in
subparagraph (ii) of the definition.

(a) Subparagraph (i)

33. Subparagraph (i) recognizes that a judicial sale may be conducted under the
authority of either a court or other public authority. The Convention does not itself
confer that authority, which is commonly sourced from the laws of civil or admi-
ralty procedure of the State of judicial sale. Jurisdiction with respect to judicial
sales may be conferred on a single court or on multiple courts; the Convention does
not interfere with a State’s internal allocation of jurisdiction.

34. The term “other public authority” is not defined in the Convention. It is
not limited to a judicial authority (cf. article 8, in which the term “court” is used
in apposition to “judicial authority”), even if international practice indicates that
judicial sales are usually conducted under the authority of a court. ('°) Accordingly,
a sale does not fail to satisfy subparagraph (i) merely because it is conducted under
the authority of a public authority that does not exercise exclusively adjudicative
functions. In particular, subparagraph (i) is not intended to narrow the meaning of
“judicial sale” beyond the “forced sales” that are addressed in articles 11 and 12 of
the International Convention on Maritime Liens and Mortgages (1993).('7) How-
ever, the nature of the authority and the functions that it exercises may be indicative
of a sale that does not satisfy subparagraph (ii).

35. Subparagraph (i) recognizes that a judicial sale is “ordered, approved or
confirmed” by the relevant authority. Those words are designed to accommodate
the different procedures for judicial sales among legal systems, according to which
the relevant authority may be required to intervene at different stages of the pro-
ceedings (e.g. in some legal systems, a judicial sale is not subject to confirmation).

36. Nevertheless, the judicial sale must be carried out either by “public auction”
or by “private treaty”.('®) The Convention does not prescribe how either type of
sale is carried out, which is left to the law of the State of judicial sale. (') Inter-
national practice indicates that public auction is the more common - and in some

(') A 2010 survey carried out by the CMI on the judicial sale of ships indicated that judicial
sales in the jurisdictions surveyed were always conducted either by a court or under the control or
supervision of a court: see synopsis of replies to question 1.4 in the CMI Yearbook 2010 (Antwerp,
2011), pp. 267-271.

(17) See note 2 above.

('*) In earlier drafts of the convention, “judicial sale” was defined to include a sale carried out by
“any other way provided for by the law of the State of judicial sale”.

(") Some elements of each type of sale can be gleaned from items 11 and 12 of annex I to the
Convention.
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legal systems the only - means by which a judicial sale is carried out.(*°) In some
legal systems, the judicial sale may involve a call for sealed bids as part of a public
tender. The term “public auction” in subparagraph (i) is intended to cover those
types of sales (in which case, the reference to the “anticipated date, time and place
of public auction” in item 11 of annex I to the Convention is understood to refer to
the anticipated date, time and place of “submission of bids”).

37. Ajudicial sale by “private treaty” is not the same as a private sale negotiated
between the owner (or mortgagee) and prospective purchaser, but rather a sale that
is carried out “under the supervision and with the approval of a court”. For that
reason, it is sometimes referred to as a “hybrid sale”, although terminology differs
among those legal systems in which private treaty sales are carried out. In some
cases, a private treaty sale may result from a public tender process that is ordered
by the court, while in other legal systems, the sale may result from direct arrange-
ments between the mortgagee and prospective purchaser.

38. Apublic auction is typically held by a judicial officer or other person appointed
by the court. In legal systems that recognize private treaty sales, that officer or
appointed person may also intermediate in the sale process (e.g. by holding the public
tender). The term “other public authority” in subparagraph (i) (and in item 3 of annex
I and item 3.1 of annex II to the Convention) does not refer to the officer or appointed
person that holds the public auction or public tender. Moreover, if the judicial
sale proceedings are commenced on the basis of an enforceable title issued by
another authority (e.g. a judgment or arbitral award), the term “other public authority”
does not refer that other authority. Accordingly, a sale does not fail to satisfy subpara-
graph (i) merely because the enforceable title is not issued by a “public authority”.

39. In some legal systems, a judicial sale may be ordered and conducted prior to
final determination of the claim on the basis of which the judicial sale proceedings
were commenced. The definition of judicial sale is intended to accommodate such
sales.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 20 and 90-91
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 16 and 18
Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 31-33

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 18-23

Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 30-33

(*%) See synopsis of replies to question 1.5 in the CMI Yearbook 2010 (Antwerp, 2011), pp. 271-276.
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(b) Subparagraph (ii)

40. Subparagraph (ii) is designed to distinguish forced sales for which the pro-
ceeds form part of government revenue, as may be the case in sales of ships that
are seized in the enforcement of public law, such as tax, customs or criminal law.

41. The Convention does not define the term “creditor”. Typically, the term
includes a person with a right to payment of a monetary sum that is secured by
mortgage, maritime lien or other charge that is attached to the ship (i.e. the mort-
gagee or holder of the maritime lien or charge). Although a judicial sale is essen-
tially a device that supports the enforcement of private rights, a sale does not fail to
satisfy subparagraph (ii) merely because a public authority has a claim against the
proceeds. For example, a maritime lien within the meaning of the Convention may
secure a claim by a port authority for unpaid port dues. Moreover, a sale does not
fail to satisfy subparagraph (ii) merely because it follows seizure of the ship by a
public authority (e.g. seizure by tax or customs authorities).

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 19, 89-90
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 35-39

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 30, 34-35
Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 49-50

3. Definition of “ship”

42. Asnoted above (para. 30), the term “judicial sale of a ship” defines the scope
of application of the Convention and is the focus of its substantive provisions. If
the definition of “judicial sale” delimits that term by reference to the rights and pro-
cedures involved in the forced disposal of an asset, the definition of “ship” further
delimits the term by reference to the type of asset involved.

43. The concept of a “ship” at law differs between legal systems and depends on
the context in which it is used. The term “ship” has evaded international attempts
to define its intrinsic features, (?') and the Convention does not attempt to formulate
such a definition. The definition of “ship” is designed to be broad and does not seek
to delimit the types of vessels to which the Convention applies.

(?Y) For instance, neither the International Convention Relating to the Arrest of Seagoing Ships
(1952), International Convention on Maritime Liens and Mortgages (1993) or International Convention
on Arrest of Ships (1999) defines the term “ship”.

EuroPEAN TRANsPORT Law - 2023 123


http://undocs.org/A/CN.9/973
http://undocs.org/A/CN.9/1007
http://undocs.org/A/CN.9/1047/Rev.1
http://undocs.org/A/CN.9/1089

44. The definition does not defer to the meaning of “ship” under the law of a
particular State. Accordingly, the term should be given an autonomous meaning in
accordance with the rules of treaty interpretation. Nevertheless, the requirement for
a vessel to be “registered” and the requirement for the vessel to be “subject of an
arrest or other similar measure capable of leading to a judicial sale under the law of
the State of judicial sale” suggests that, in practice, only a vessel that falls within
the meaning of the law of both the State of judicial sale and the State of registration
will be a “ship” for the purposes of the Convention.

45. Unlike other maritime law conventions, the Convention does not draw a dis-
tinction between “seagoing vessels” and “inland navigation vessels”, and the term
“ship” is intended to cover both types of vessels. Nevertheless, the requirement for
the vessel to be “registered” and for the register to be “open to public inspection”
means that, in practice, some inland navigation vessels will fall outside the defini-
tion of “ship”. Moreover, an inland navigation vessel may fall outside the Conven-
tion regime altogether by virtue of article 13, paragraph 1.

46. The term “ship” is not limited to vessels used for commercial navigation and
therefore would typically cover pleasure craft (e.g. yachts and recreational boats),
provided that the other requirements of the definition are satisfied. Note, however,
that paragraph 2 of article 3 excludes from scope warships and certain other State-
owned or operated vessels that may be used for non-commercial navigation.

47. The Convention acknowledges that different types of vessels within the
meaning of “ship” may be entered in different registers (e.g. registers for pleasure
craft, registers for inland navigation vessels, registers for seagoing vessels) and
therefore does not assume the existence of a single register of ships in each State.
This is confirmed by the definition of “owner” and other provisions of the Conven-
tion which recognize that the ship may be registered in the “register of ships” or
“equivalent register”. Accordingly, a vessel does not fall outside the meaning of the
term “ship” merely because of the identity of the register of ships.
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of Working Group VI paras. 22, 28-32
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4. Definition of “clean title”

48. The concept of “clean title” is key to the basic rule of the Convention (i.e.
that a judicial sale conducted in one State Party which has the effect of conferring
clean title on the purchaser has the same effect in every other State Party). This
is operationalized by article 6 (pursuant to which only a judicial sale for which a
certificate of judicial sale issued has international effect) and article 5, paragraph 1
(pursuant to which only a judicial sale that confers clean title is issued with a cer-
tificate).

49. The concept of “title” refers to property rights in the ship that are vested
in the purchaser. That title is “clean” if all other property rights in the ship that
were vested in another person immediately prior to the judicial sale (i.e. encum-
brances, rights “in re aliena”) are extinguished, and if all pre-existing mortgages,
hypotheques or charges cease to attach to the ship. A sale does not fail to confer
“clean title” merely because it does not extinguish a pre-existing right that is not a
“charge” (e.g. a right of use that cannot be asserted against the ship).

50. As noted above (para. 26), whether a judicial sale confers clean title is a
matter for the law of the State of judicial sale. In some legal systems, a judicial sale
will only extinguish pre-existing property rights in the ship that are vested in lower-
ranking creditors according to applicable priority rules (i.e. it will not extinguish
property rights that have priority over the right of the creditor who commenced
judicial sale proceedings). A sale that preserves pre-existing property rights does
not confer “clean title” within the meaning of the Convention.

51. In some legal systems, title only becomes effective (in the sense of being
opposable against others) once additional formalities are taken (e.g. registering the
ship in the name of the purchaser). As the Convention does not address the transfer
of ownership, whether a judicial sale confers “clean title” within the meaning of
the Convention does not depend on whether those additional formalities are taken.

52. The Convention is concerned with clean title “to the ship”, and not with
property rights in assets which are not comprised in the “ship”. As noted above
(para. 44), the term “ship” should be given an autonomous meaning in accordance
with the rules of treaty interpretation.

53. Unlike the International Convention on Maritime Liens and Mortgages
(1993),(**) the Convention does not provide for the preservation of pre-existing
mortgages or hypothéques or of charges that are “assumed by the purchaser”. If,
under the law of the State of judicial sale, a pre-existing mortgage, hypotheque or
charge remains attached to the ship, there is no conferral of “clean title” within the
meaning of the Convention, and therefore the basic rule of the Convention does not
apply. Conversely, whether or not the judicial sale extinguishes rights other than
property rights in the ship (e.g. personal rights that may be enforced by a claim
brought against the former shipowner) has no bearing on whether clean title has
been conferred. This is reinforced by article 15, paragraph 1 (b).

(®) See note 2 above.
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of Working Group VI paras. 37-38

5. Definition of “mortgage or hypotheque”

54. The term “mortgage or hypothéque” is one component of the definition of
“clean title”. It is also used (a) to designate the persons to whom the notice of
judicial sale is to be given under article 4 (i.e. “all holders of any mortgage or
hypotheque” referred to article 4, paragraph 3 (b)), and (b) to designate the actions
to be taken under article 7 (i.e. action to delete “any mortgage or hypothéque ...
attached to the ship” referred to in article 7, paragraph 1 (a)).

55. Mortgages and hypotheques are essentially two different devices that create
property rights in a ship to secure payment of a monetary sum. The security rights
that each device creates differ between legal systems, and international efforts to
harmonize rules on the recognition and enforcement of mortgages and hypothéques
have not sought to define those rights. Moreover, either device may be unknown
to the law in some legal systems (e.g. mortgages are more commonly associated
with common law legal systems, while hypothéques are more commonly associ-
ated with civil law legal systems). Despite those differences, both a mortgage and
a hypotheéque attach to the ship and may be enforced by judicial sale regardless of
change in shipowner.

56. The Convention does not attempt to define “mortgage or hypothéque” by refer-
ence to their intrinsic features nor does the definition defer to devices recognized as
such under the law of a particular State (cf. definition of “maritime lien”). Instead, it is
sufficient for the purposes of the Convention for the term “mortgage or hypothéque”
to be defined by reference to the fact of registration in the State of registration (e.g.
entry in the register of ships or separate register of security interests), which will pro-
duce the same result regardless of the State in which the issue of the existence of a
“mortgage or hypotheque” arises. In practice, that issue will arise in the State of judi-
cial sale (i.e. in determining the persons to whom the notice of judicial sale is to be
given) and in the State of registration (i.e. in identifying the registry to take action to
delete the mortgage or hypothéque). In both cases, the fact of registration delimits the
scope of the term in a manner that is both suitable and workable.

57. The Convention acknowledges that a mortgage or hypotheque may be reg-
istered in a different register to the register in which the ship is registered. For
example, a State may maintain a separate register of security interests in which
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ship mortgages are registered. This is confirmed by the definition of “registered
charge” and other provisions of the Convention (e.g. article 4, paragraph 7 (b)), and
accommodated by the reference in article 7 to action taken by a registry or “other
competent authority”.

58. The Convention refers to “mortgage or hypothéque” as a single defined
term, rather than defining “mortgage” to include a hypothéque or applying the same
definition to either “mortgage” and “hypotheque” as two defined (yet synonymous)
terms. Referring to “mortgage or hypothéque” as a single defined term acknowl-
edges that, in some languages, it may be sufficient to refer to a single device.
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of Working Group VI paras. 21 and 97
Report of the thirty-eighth session A/CN.9/1053,
of Working Group VI paras. 45-48
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI paras. 16-17

6. Definition of “charge”

59. The term “charge” is the other component of the definition of “clean title”.
It is also the basis for designating two types of charges - maritime liens and regis-
tered charges - whose holders are entitled to notification of the judicial sale under
article 4. Singling out maritime liens and registered charges reflects their special
treatment in other maritime law conventions.

60. The definition of charge is broad and is designed to cover any property right
in the ship. The concept of charge is not limited by how it is denominated (as indi-
cated by the non-exclusive list set out in the definition) or by how it may be asserted
against the ship (e.g. by arrest or attachment). While a mortgage or hypotheque
(and the rights it creates) would typically fall within the definition of “charge”, the
definition expressly excludes those devices to reflect their separate treatment in
other maritime law conventions.

61. Unlike the definition of “maritime lien” (a particular type of charge), the
definition of “charge” does not defer to charges recognized as such under the law
of a particular State. As the basic rule of the Convention is for a judicial sale that
confers clean title in one State Party to confer clean title in every other State Party,
and as clean title involves extinguishing all “charges”, it is neither necessary nor
appropriate for the definition to involve a conflict of law analysis. Accordingly, a
pre-existing charge recognized under the law of a State Party other than the State
of judicial sale will not continue to attach to the ship merely because the particular
type of charge is unknown to the law of the State of judicial sale.
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7. Definition of “registered charge”

62. Asnoted above (para. 59), a “registered charge” is a special type of “charge”
within the meaning of the Convention. The term is used (a) to designate the persons
to whom the notice of judicial sale is to be given under article 4 (i.e. “all holders of
... any registered charge” referred to in article 4, paragraph 3(b)), and (b) to des-
ignate the actions to be taken under article 7 (i.e. action to delete “any registered
charge attached to the ship” referred to in article 7, paragraph 1 (a)). As such, a
registered charge is treated like a mortgage or hypothéque for the purposes of the
Convention.

63. The definition of “registered charge” is formulated differently to the defini-
tion of “mortgage or hypothéque” so that it does not cover charges that are regis-
tered in any register, but only (a) the register in which the ship is registered, or (b)
any other register in which mortgages or hypotheques are registered. Delimiting
the scope of the term by reference to those registers is designed to ensure a greater
connection between the registered charge and the ship registry or court of judicial
sale (or other public authority conducting the judicial sale), and thus make the
requirements of the Convention regarding notification and deletion more work-
able (see remarks below on article 4, paragraph 3 (b)).

References to preparatory work

Document Reference
Report of the thirty-eighth session A/CN.9/1053,
of Working Group VI para. 43
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI paras. 28-29

8. Definition of “maritime lien”

64. As noted above (para. 59), a “maritime lien” is a special type of “charge”
within the meaning of the Convention. The term is used to designate the persons to
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whom the notice of judicial sale is to be given under article 4 (i.e. “all holders of
any maritime lien” referred to in article 4, paragraph 3 (c)).

65. A maritime lien is a device that is peculiar to maritime law. In essence, it is
a right to payment of a monetary sum that is secured against a ship in connection
with which the right arises, whether by services provided to it, or by loss caused
by it, regardless of change in ownership or operation of the ship. Unlike a “regis-
tered charge”, a maritime lien is not subject to registration. Unlike a “mortgage or
hypotheéque”, it is not subject to any formality or expression of consent on the part
of the owner or operator of the ship at the time of its creation.

66. Despite international efforts to harmonize the circumstances in which a mar-
itime lien arises (e.g. the types of services provided to, and types of losses caused
by, the ship), maritime liens differ between legal systems. Accordingly, the law
of one State may create a maritime lien in circumstances that do not give rise to a
maritime lien under the law of another State. This is particularly relevant in inter-
national shipping, where maritime liens could potentially attach to a ship under the
law of the various States through which the ship navigates, giving rise to conflict
of law issues.

67. The definition of “maritime lien” accepts the status quo, and thus defers to
the law applicable in the State in which the issue of the existence of a maritime
lien arises, including its conflict of law rules. In practice, that issue will arise in the
State of judicial sale (i.e. in identifying the persons to whom the notice of judicial
sale is to be given (i.e. “all holders of any maritime lien”). By deferring to appli-
cable law, the Convention makes it clear that the term “maritime lien” should not
be given an autonomous meaning.

References to preparatory work

Document Reference
Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI paras. 19-20
Report of the thirty-eighth session A/CN.9/1053,
of Working Group VI para. 44
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI para. 14

9. Definition of “owner”

68. The term “owner” is used to designate the persons to whom the notice of
judicial sale is to be given under article 4 (i.e. “the owner of the ship for the time
being” referred to in article 4, paragraph 3 (d)). Certain particulars of the owner
are also part of the minimum information to be contained in the notice of judi-
cial sale (article 4, paragraph 4) and the certificate of judicial sale (article 5, para-
graph 2 (h)). In all cases, the term “owner” refers to the owner prior to judicial sale,
in contrast to the “purchaser”.
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69. Determining ownership of a ship at law differs between legal systems. For
the purposes of the Convention, it is not necessary to resort to a conflict of law
analysis to identify the “owner”. Instead, it is sufficient for the term “owner” to
be defined by reference to the fact of registration (or recordation) as the owner in
the register in which the ship is registered (or entered). This may be more than one
person.

References to preparatory work

Document Reference
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 22

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI para. 24

Report of the fifty-fifth session of UNCITRAL A/77/17, para. 40

10. Definition of “purchaser”

70. The term “purchaser” is used to designate the person to whom the judicial
sale confers clean title to the ship, as well as the person entitled to request action
on registration under article 7. Certain particulars of the purchaser are also part of
the minimum information to be contained in the certificate of judicial sale (arti-
cle 5, paragraph 2 (i)). As with the term “owner” (see para. 69 above), more than
one person may be a “purchaser”.

71. Asnoted above (para. 69), determining ownership of a ship at law, including
passage and opposability of title, differs between legal systems. As the Convention
does not address the transfer of ownership, it is not necessary for the definition of
“purchaser” to involve a conflict of law analysis or to refer to ownership. Instead,
it is sufficient for the purposes of the Convention for the term “purchaser” to be
defined by reference to the fact that the ship was disposed to the purchaser.

References to preparatory work

Document Reference
Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI paras. 25-27
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI para. 27

11. Definition of “subsequent purchaser”

72. The term “subsequent purchaser” is used only to designate the persons enti-
tled to request action on registration under article 7. For a discussion on accom-
modating subsequent purchasers, see remarks below on article 7.
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73. While the ship may be disposed to another person in a variety of ways, the
definition of “subsequent purchaser” covers only persons who have “purchased”
the ship.

References to preparatory work

Document Reference
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI paras. 34-38

Report of the fortieth session of Working Group VI~ A/CN.9/1095, paras. 18-21

12. Definition of “State of judicial sale”

74. The term “State of judicial sale” is used throughout the Convention. The
definition is not limited to States Parties; however, by virtue of paragraph 1 (a) of
article 3, the term is effectively used in the Convention to refer only to States Par-
ties.

References to preparatory work

Document Reference
Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI para. 33
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI para. 33

13. Other terms not defined
(a) “Bareboat charter registration”

75. Several provisions of the Convention refer to the “bareboat charterer”,
“bareboat charter registration” and the “bareboat charter registry”. None of those
terms is defined in the Convention. The United Nations Convention on Conditions
for Registration of Ships (1986) (¥) defines a “bareboat charter” as a “contract for
the lease of a ship, for a stipulated period of time, by virtue of which the lessee
has complete possession and control of the ship, including the right to appoint the
master and crew of the ship, for the duration of the lease”. The lessee is referred to
as the “bareboat charterer”.

76. The practice of bareboat charter registration is recognized under the law of
many States. There are two aspects of bareboat charter registration. The first aspect
is the practice whereby a State permits its registered ship to fly a foreign flag. This
practice is commonly referred to as “flagging out” or “bareboat charter-out” regis-
tration. The second aspect is the practice whereby a State permits a foreign-regis-
tered ship to fly its flag temporarily (i.e. for the period of the charter). This practice

() The text of the convention is contained TD/RS/CONF/23.
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is commonly referred to as “flagging in”, or “bareboat charter-in” registration. In
some States, the law provides only for bareboat charter-in registration. The law in
other States does not provide for either aspect of bareboat charter registration.

77. The procedures to give effect to bareboat charter registration differ between
States. The United Nations Convention on Conditions for Registration of Ships
(1986) seeks to harmonize some of the procedures and terminology relating to
bareboat charter-in registration among States that recognize the practice. The Con-
vention does not seek to contribute to those harmonization efforts. It does, how-
ever, seek to refer to procedures and use terminology consistent with other mari-
time law conventions. The Convention does not require a State Party to recognize
the practice of bareboat charter registration under its law.

Reference to preparatory work

Document Reference
Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI para. 63
(b) “Person”

78. The term “person” is used in the Convention primarily to define the “owner”
and “purchaser” of a ship. Consistent with other legislative texts prepared by
UNCITRAL, the Convention does not define the term, which should be understood
broadly to encompass both legal and natural persons, as well as States and State
entities.

References to preparatory work

Document Reference
Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI paras. 23-24
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI paras. 25-26

(c) “Register” and “registry”

79. In provisions concerning registration, the Convention seeks to use terminol-
ogy that is consistent with other maritime law conventions. Accordingly, the Con-
vention uses the terms “register” and “registry” as follows:

(a) The term “register” refers to the record in which particulars of a ship,
mortgage, hypothéque or (registered) charge are recorded; and

(b) The term “registry” refers to the entity which maintains the register

80. The Convention uses the term “register of ships” but does not define the
term. It does, however, distinguish the “register of ships” from an “equivalent reg-
ister” in which a ship is registered. The reference to “register of ships” and “equiva-
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lent register” acknowledges the broad definition of the term “ship”, which, further
to the remarks on that definition above (para. 47), covers vessels that are entered
in registers other than what might be named or commonly regarded as the “register
of ships”.

References to preparatory work

Document Reference

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 22

Report of the fortieth session A/CN.9/1095,

of Working Group VI paras. 95 and 104
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 52

(d) “State of registration”

81. Several provisions of the Convention refer to the “State of registration”.
Paragraph 3 (b) of article 4 uses the term to refer to the State in which the mortgage,
hypotheéque or registered charge is registered, while paragraph 1 (c) of article 7
uses the term to refer to the State in which the ship is registered. By virtue of the
definitions of “mortgage or hypothéque” and of “registered charge”, these are one
and the same State.

(e) “Time of judicial sale”

82. Several provisions of the Convention refer to the time of judicial sale. The
Convention purposefully does not define the time of judicial sale but instead defers
to the law of the State of judicial sale on that issue (see further remarks on article 4,
paragraph 1).

D. Article 3. Scope of application

83. Article 3 delimits the scope of the Convention. Paragraph 1 prescribes certain
judicial sales to which the Convention does not apply by reference to (a) whether
the State of judicial sale is party to the Convention (the “geographic scope”), and
(b) whether the ship is physically present within the territory of the State of judicial
sale at the time of the sale (the “physical presence requirement”). Paragraph 2 deals
with State-owned or operated vessels.

1. Geographic scope (article 3, paragraph 1 (a))

84. By virtue of paragraph 1 (a) of article 3, the Convention establishes a
“closed” regime that applies only among States Parties. Nothing in the Conven-
tion prevents a State from giving effect - under its domestic law - to judicial sales
conducted in a non-State party on terms similar to those provided for under the
Convention.
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85. A judicial sale of a ship does not fall outside the scope of application merely
because the ship is registered in a State that is not party to the Convention. Of course,
that State would not be bound by the Convention, as a matter of international law, to
give effect to the judicial sale or to take action on the registration of the ship upon
presentation of the certificate of judicial sale issued under article 5 of the Convention,
which would limit the protections that the Convention could provide to the sale.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 47, 52-53
Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 16-18

Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI para. 49

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 32, 39-42
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 34

2. Physical presence requirement (article 3, paragraph 1 (b))

86. The physical presence requirement in paragraph 1 (b) of article 3 recognizes
that, in practice, the judicial sale of a ship is typically preceded by the arrest of the
ship which, under the harmonized rules established in the Arrests Conventions, (**)
can only occur in the territory of the State in which the arrest is judicially authorized.
The requirement does not apply at the time of arrest but “at the time of the sale”.

87. The purpose of the physical presence requirement is to ensure a jurisdic-
tional link between the court (or other public authority) under whose authority the
judicial sale was conducted and the ship. The Convention purposefully does not
define the time of judicial sale but instead defers to the law of the State of judicial
sale on that issue (see article 4, paragraph 1). Nonetheless, the words “at the time
of the sale” in article paragraph 1 (b) of article 3 need to be understood in the
context of the Convention, in particular the definition of “judicial sale” (article 2)
and article 4, paragraph 2, which acknowledges that notification of a judicial sale
occurs “prior to the judicial sale”. Just as the procedure for a judicial sale differs
between legal systems, so does the time at which the court of judicial sale (or
other public authority) exercises jurisdiction over the ship. Some legal systems
may consider jurisdiction to be exercised over a period (e.g. from the commence-
ment to the conclusion of the judicial sale proceedings), while other legal systems
may consider jurisdiction to be exercised at a particular time (e.g. when the court
orders, approves or confirms the disposal of the ship to the purchaser, or upon

(**) See note 1 above.
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completion of the judicial sale). In all cases, paragraph 1 (b) of article 3 requires
the physical presence of the ship at the final stage of the judicial sale procedure,
when the ship is awarded to the successful purchaser.

88. The physical presence requirement is not intended to prevent existing prac-
tices by which (a) proceedings for the arrest of a ship or other proceedings leading
to a judicial sale can be commenced before the ship enters territorial waters, or (b)
the ship is released from arrest pending its judicial sale.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI para. 28

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 50 and 83
Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 22-25, 82
Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI paras. 50-56

Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 34-35

3. Exclusion of State-owned or operated vessels (article 3, paragraph 2)

89. Like the International Convention on Maritime Liens and Mortgages (1993),(*)
the Convention excludes State-owned or operated vessels from scope. The wording
of paragraph 2 of article 3 is based on article 16, paragraph 2, of the United Nations
Convention on Jurisdictional Immunities of States and Their Property (2004). (%)

90. In addition to warships and naval auxiliaries, the exclusion in paragraph 2
of article 3 applies to State-owned or operated vessels that are used, “immediately
prior to” the time of judicial sale, only on government non-commercial service.
Referring to a time immediately prior to the time of sale is designed to ensure that
the exclusion is given full effect in practice. Specifically, it acknowledges that, by
the time of the sale itself, the ship would be within the jurisdiction of the court of
judicial sale (or other public authority conducting the sale) and thus not capable of
being used “only on government non-commercial service”.

91. The exclusion in paragraph 2 may find little application in practice given that
(a) such vessels are already immune from arrest under the harmonized rules estab-
lished in the Arrests Conventions,(?) and (b) the definition of “ship” requires the
relevant vessel to be capable of being “the subject of an arrest or other similar mea-
sure capable of leading to a judicial sale under the law of the State of judicial sale”.

(¥) See note 2 above.
(*) The text of the convention is contained in the annex to A/RES/59/38.
(*) See note 1 above.
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References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI para. 40

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 40-42

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 46

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI para. 48

4. Matters of substantive scope not addressed in article 3
(a) Clean title sales

92. As noted above (para. 26), the Convention leaves it to the substantive pro-
visions to limit its scope to judicial sales that confer clean title. This approach
acknowledges that, for some jurisdictions, the notice requirements in article 4 are
applicable at a time in the judicial sale proceedings at which it is not yet known
whether the sale will result in the conferral of clean title. It also avoids potential
difficulties of introducing a requirement to ascertain the content of foreign law (i.e.
whether a judicial sale confers clean title) in order to determine the substantive
scope of the Convention.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 35-38, 92-93
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 43

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 36, 39-45
Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI paras. 13-15
Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 43-47

(b) Forced sales in the enforcement of tax, customs or criminal law

93. Concerns were expressed during the preparation of the Convention about
applying its regime to the sale of ships that are seized in the enforcement of pub-
lic law, such as tax, customs or criminal law. However, it was felt that it would
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not be appropriate to address those concerns by excluding such sales from scope,
particularly given that, in some jurisdictions, a ship so seized could still be sold
by judicial sale with proceeds made available to creditors. Instead, those concerns
are addressed in the definition of “judicial sale”, particularly the requirement in
subparagraph (ii) for the proceeds of sale to be made available to creditors (see
remarks above on article 2, paragraph (a)).

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 18-19,79, 90
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 35-39

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 30, 34-35
Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 49-50

E. Article 4. Notice of judicial sale

1. Purpose and function of the notice requirements
(article 4, paragraphs 1 and 2)

94. Notification of a judicial sale is only one aspect of the judicial sale proce-
dure, but one that is particularly important in safeguarding the interests of credi-
tors, who might otherwise not be party to the proceedings giving rise to the judicial
sale. Judicial sale procedures differ significantly between jurisdictions, not only in
terms of competent authorities and notification requirements, but also in terms of
the circumstances in which a judicial sale procedure starts and ends, and the vari-
ous stages of the procedure in between (see remarks above on subparagraph (i) of
the definition of “judicial sale” in article 2). The Convention is not designed to
harmonize the procedure for judicial sales. This is confirmed by paragraph 1 of
article 4, which leaves matters related to the conduct of the judicial sale to the law
of the State of judicial sale.

95. The notice requirements in the remaining paragraphs of article 4 pre-
scribe minimum standards regarding the persons to be notified of the judicial sale
(paragraph 3), the content of the notice (paragraph 4), and the public advertisement
of the judicial sale (paragraph 5). The notice requirements in the Convention are
adapted to the judicial sale itself and not to related proceedings (e.g. proceedings
giving rise to the judicial sale or proceedings related to the distribution of pro-
ceeds). In that context, while notification attracts potential bidders and can help
maximize the eventual proceeds available to creditors, the primary purpose of the
notice requirements in the Convention is to alert creditors to the impending sale
and eventual distribution of proceeds. The requirements are designed to strike a

EuroPEAN TRANsPORT Law - 2023 137


http://undocs.org/A/CN.9/973
http://undocs.org/A/CN.9/1007
http://undocs.org/A/CN.9/1047/Rev.1
http://undocs.org/A/CN.9/1089

fair balance between due process towards creditors and the expediency required in
judicial sale proceedings. They acknowledge that creditors and other persons to be
notified may have other means at their disposal, including the use of online tools,
to track the ship and be informed of its arrest or impending sale.

(a) Relationship with domestic law

96. The notice requirements do not substitute or displace notification require-
ments under domestic law, including those relating to the service of judicial docu-
ments. The distinction between the notice requirements under the Convention and
the notification requirements under domestic law, as well as the coexistence of
those requirements, is acknowledged in paragraph 4 of article 4 and in paragraph 1
of article 5 of the Convention.

(b) Condition for issuing certificate of judicial sale

97. The notice requirements do not serve as a stand-alone obligation but rather
as a condition for the issuance of the certificate of judicial sale under article 5.
This is confirmed by paragraph 2 of article 4. Nevertheless, given the central role
of the certificate of judicial sale in the Convention regime, compliance with the
notice requirements is essential to securing the international effects of a judicial
sale. The notice requirements may also have an “indirect” impact on the procedure
of the judicial sale, insofar as States might align their procedural law to the notice
requirements to ensure that their judicial sales benefit from the Convention regime.
This is particularly relevant for States in which the judicial sale is not notified to
prescribed classes of persons but rather advertised publicly (e.g. by publishing a
notice in the press or maritime periodicals).

98. It follows that a failure to comply with the notice requirement does not con-
stitute a breach of the Convention, but it would prevent the issuance of a certificate
of judicial sale. Under the Convention, any claim challenging the validity of a cer-
tificate due to a failure to comply with the notice requirements is heard in the State
of judicial sale in exercise of the exclusive jurisdiction conferred under article 9.
However, it is conceivable that a particularly egregious failure to comply with the
notice requirements could give rise to an application invoking the public policy
ground under article 10 in another State in which the effect of the judicial sale is
sought to be produced.

(c) Procedures for challenging the judicial sale

99. Paragraph 1 of article 4 declares that the law of the State of judicial sale shall
“provide procedures for challenging the judicial sale prior to its completion”. That
provision is designed to strike a balance between due process towards creditors, by
ensuring that they have an opportunity to assert their rights, and the objective of
the Convention to leave matters of procedure to domestic law. It does not require
a State party to take steps to legislate procedures for challenging a judicial sale if
such procedures already exist. Paragraph 1 was drafted on an assumption that the
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law in most States would already have procedures in place for challenging a judi-
cial sale. Such procedures are sourced in legislation (e.g. rules of civil procedure)
or in case law, and may be invoked at different stages of the judicial sale procedure.

100. Paragraph 1 of article 4 is concerned with challenging a judicial sale prior
to its completion, and thus with the availability of remedies that typically have
the effect of delaying or calling off the sale before the procedure has reached its
final stage. It is not concerned with challenges after completion, and can thus be
contrasted with article 9, which is concerned with avoiding the judicial sale or
suspending its effect after completion. Moreover, it is not intended to suggest that
challenges to a judicial sale should be encouraged as a matter of course. As with
article 9, paragraph 1 of article 4 does not deal with standing to bring a challenge,
nor does it deal with limitation periods, which remain a matter for the law of the
State of judicial sale.

(d) Determining the time of the judicial sale

101. Paragraph 1 of article 4 adds that the law of the State of judicial sale
“determine[s] the time of the sale for the purposes of this Convention”. Several
provisions of the Convention refer to the time of judicial sale:

(a) The time of the judicial sale is relevant in determining the scope of
the Convention, given that (a) the physical presence requirement in
paragraph 1 (b) of article 3 applies “at the time of the sale”, and (b)
the exclusion of State-owned or operated vessels in paragraph 2 of
article 3 applies by reference to use “immediately prior to the time of
judicial sale”;

(b) Reference to action taken prior to the time of judicial sale is relevant
to the application of the notice requirements, given that paragraph 2
of article 4 provides for the notice of judicial sale to be given “prior
to the judicial sale”;

(c) The time of the judicial sale is relevant in determining whether the
judicial sale has reached completion, and thus in determining (a)
whether the conditions for issuance of the certificate of judicial sale
under paragraph 1 of article 5 have been met, and (b) the range of
mortgages, hypothéques and other registered charges to be deleted
from the register under paragraph 1 (a) of article 7.

102. The Convention does not assume that the law of the State of judicial sale makes
specific provision for determining the time of a judicial sale. Concepts and principles of
broader application under domestic law could guide such a determination.

References to preparatory work

Document Reference
Report of the thirty-fifth session A/CN.9/973,
of Working Group VI paras. 22, 30, 67-70
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Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 55-61

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 49-50

Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI paras. 16-17

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 52, 57-59, 73
Report of the fortieth session A/CN.9/1095,

of Working Group VI para. 99

Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 38-39, 60-63

2. Persons to be notified (article 4, paragraph 3)

103. Paragraph 3 of article 4 prescribes classes of persons to be notified. The
application of paragraph 3 is complemented by paragraph 7 of article 4. The law of
the State of judicial sale might prescribe additional classes of persons to be noti-
fied, e.g. the holder of any unregistered charge, diplomatic or consular agents of
the State of registration in the State of judicial sale, or the insolvency representa-
tive (e.g. in the event of that the owner is insolvent). Nothing in the Convention
displaces those requirements.

References to preparatory work

Document Reference

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 52-53

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI para. 67

Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 40

(a) Ship registries (article 4, paragraph 3 (a))

104. Paragraph 3 (a) of article 4 requires notification of the ship registry. As
noted above (para. 79), the “registry” is the entity which maintains the register.
Paragraph 3 (a) refers not only to the registry maintaining the “register of ships”
but also to the registry maintaining an “equivalent register in which the ship is reg-
istered”. Reference to “equivalent register” is a consequence of the broad definition
of “ship”, which covers different types of vessels that may be registered in different
registers under the law of the State of registration (see remarks above on the defini-
tion of “ship” in article 2).
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105. In some States, the law may not require the ship registry to be notified
and the ship registry may not have procedures in place to receive and respond to
notices. Moreover, the ship registry may not have an interest in the judicial sale
proceedings or in the distribution of proceeds. Nevertheless, the requirement in the
Convention to notify the ship registry acknowledges the utility of alerting the ship
registry to possible future action on the registration of the ship under article 7.

106. In some States, the law may make special provision for the notification
of the registry so that it can (a) provide information that is needed for the court
of judicial sale to identify other persons to be notified under that law, or (b) take
action required to notify or otherwise advertise the sale. The Convention does not
mandate either role for the registry.

107. The requirement to notify the ship registry applies regardless of the loca-
tion of the registry. Accordingly, paragraph 3 (a) of article 4 requires the notice of
judicial sale to be given to the registry even if the State of registration is not party
to the Convention (see remarks above on paragraph 1 (a) of article 3) or is the State
of judicial sale.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 73-74

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 63

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 57-58

(b) Holders of any mortgage, hypothéque or registered charge
(article 4, paragraph 3(b))

108. Paragraph 3 (b) of article 4 requires notification of each holder of a mort-
gage, hypotheque or registered charge attached to the ship, but only if the relevant
register (whether it be the register of ships or separate register of security inter-
ests) is “open to public inspection”. This precondition is modelled on article 1 of
the International Convention on Maritime Liens and Mortgages (1993),(*®) which
defines the conditions for a mortgage, hypothéque or registered charges to be rec-
ognized and enforceable under the Convention (and thus whose holders are to be
notified according to the forced sale regime under article 12 thereof).

109. Public access to the register is a common feature of registry practice both in
relation to registers of ships and separate registers of security interests. The practice
is reflected in article 6, paragraph 3, of the United Nations Convention on Condi-

(**) See note 2 above.
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tions for Registration of Ships (1986)?° as well as the Model Registry Provisions of
the UNCITRAL Model Law on Secured Transactions.*® The Convention does not
elaborate on the depth and breadth of the enquiry required to determine whether a
register is “open to public inspection”. A register should not fail to satisfy the pre-
condition merely because the regulations and procedures of the State of registration
prescribe a fee or form requirements for requesting an extract from the register or
copy of a registrable instrument, or require the person making the request to dem-
onstrate a legitimate interest in accessing the register.

Reference to preparatory work

Document Reference
Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 55

(c) Holders of any maritime lien (article 4, paragraph 3 (c))

110. Paragraph 3 (c) of article 4 requires notification of each holder of a mari-
time lien attached to the ship, but only if (a) the holder has notified the court of
judicial sale (or other public authority conducting the judicial sale) of the claim
secured by the maritime lien, and (b) the holder has done so “in accordance with
the regulations and procedures of the State of judicial sale”.

111. The first precondition is inspired by article 11, paragraph 1 (c), of the Inter-
national Convention on Maritime Liens and Mortgages (1993)*' but differs insofar
as it identifies the person that is required to notify the court of judicial sale of the
claim secured by the maritime lien. Various procedures exist under domestic law
by which a claim may be notified to the court of judicial sale, but not all provide
for the claim to be notified by the holder of the maritime lien. In some jurisdic-
tions, the party requesting the judicial sale is required to inform the court of any
maritime lien that is known to the party. In several jurisdictions, the procedure for
filing a caveat (or caution) with the court against release of the ship after its arrest
allows a holder of a maritime lien to notify the court of particulars of its claim. In
other jurisdictions, a special procedure exists for a holder (among other holders of
unregistered charges) to intervene in the judicial sale proceedings. Nothing in para-
graph 3 (c) of article 4 requires the notice to the court to be in any particular form.

112. The second precondition acknowledges that not all jurisdictions have pro-
cedures in place for the court to receive notices from the holders of maritime liens,
particularly where the holder is not the party requesting the judicial sale. In some
jurisdictions, the holder of a maritime lien will only address the court of judicial
sale in proceedings related to the distribution of proceeds once the judicial sale is
completed. Nothing in paragraph 3 (c) of article 4 requires the State of judicial sale

(%) See note 22 above.

(3%) UNCITRAL Model Law on Secured Transactions (2016), United Nations publication, Sales
No. E.17.V.1.

(*") See note 2 above.
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to amend its regulations and procedures for conducting judicial sales to accom-
modate the notification of claims. Moreover, the paragraph does not require the
holder of a maritime lien to be notified merely because it has given the court an ad
hoc or informal notice that is not provided for under the applicable regulations and
procedures.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI para. 70

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 51-54

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 64-66

(d) Shipowners (article 4, paragraph 3 (d))

113. Paragraph 3 (d) of article 4 requires notification of the owner of the ship
“for the time being”. By virtue of article 4, paragraph 2, that time is the time at
which the judicial sale is notified. As noted above (para. 69), more than one person
may be the owner.

Document Reference

Report of the fifty-fifth session of UNCITRAL A/T1/17, para. 40

(e) Bareboat charterers and bareboat charter registries (article 4, paragraph 3 (e))

114. Paragraph 3 (e) of article 4 applies only if the ship has been granted bare-
boat charter-in registration (i.e. a State other than the State of registration has
granted the ship the right to fly its flag). If it applies, subparagraph (i) requires noti-
fication of the person registered as the bareboat charterer of the ship in the bareboat
charter register, while subparagraph (ii) requires notification of the bareboat charter
registry.

115. Paragraph 3 (e) of article 4 acknowledges that the practice of bareboat
charter registration differs between States. References to the person “registered”,
the “register”, “registration” and the “registry” therefore cover situations in which
particulars of the bareboat charter arrangement are recorded in a record other than
a “register”. Moreover, that record may not be the same as the register of ships and
may be maintained by an entity other than the ship registry of the State of bareboat

charter-in registration.

116. Paragraph 3 (e) of article 4 applies regardless of whether the law of the
State of judicial sale recognizes the practice of bareboat charter registration.
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Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI para. 63
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI para. 68

3. Content of the notice and methods of notification (article 4, paragraph 4)

117. If paragraph 3 of article 4 requires the notice of judicial sale to be given to
prescribed classes of persons, paragraph 4 of article 4 addresses the content of the
notice and how it is to be given.

(a) Content of the notice

118. The notice of judicial sale is to contain the minimum information item-
ized in annex I to the Convention. Recalling that the primary purpose of the notice
requirements in the Convention is to alert creditors to the impending sale and even-
tual distribution of proceeds, the items in annex I are designed to ensure that the
notice of judicial sale contains the essential information that a creditor would need
to assert its rights. Annex I does not contain a model form, and nothing in the Con-
vention prevents the use of an existing form that is prescribed under the law of the
State of judicial sale. Moreover, nothing in the Convention prevents the inclusion
of other information in the notice of judicial sale, such as information required by
the law of the State of judicial sale.

119. As noted above (para. 38), item 3 of annex I refers to the court (or other
public authority) rather than the judicial officer appointed to carry out the public
auction (if any). Item 7 refers to the identifier issued under the IMO ship identifica-
tion number scheme. Item 8 is relevant if no IMO number is issued. Other identify-
ing information referred to in that item could include the name of the shipbuilder,
the time and place of shipbuilding, and recent photographs of the ship.

120. Item 11 of annex I is relevant only for a judicial sale carried out by public
auction, in which case item 12 is not relevant. Item 11 refers to the anticipated
date, time and place of the auction. It thus acknowledges that the date, time or
place might not be set at the time of notification or might be subject to change.
Unlike the International Convention on Maritime Liens and Mortgages (1993),(3?)
the Convention does not require a follow-up notice to be given once the date, time
and place of the auction are set. Moreover, item 11 is compatible with judicial sales
which are carried out using an online platform and open for remote bidding over a
period of time. As noted above (para. 36), if the judicial sale is carried out by public
tender, the notice is instead to contain the anticipated date, time and place of the
submission of bids.

(*®) See note 2 above.
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121. Ttem 12 of annex I is relevant only for a judicial sale carried out by private
treaty. It acknowledges that, owing to the nature of private treaty sales, only limited
information might be available about the sale at the time of notification, as ordered
by the supervising court.

122. Item 13 of annex I refers to either a statement confirming that the judicial sale
will confer clean title or a statement of the circumstances under which the judicial sale
would not confer clean title. The item thus acknowledges that, for some jurisdictions,
the notice may be given at a time in the judicial sale proceedings at which it is not yet
known whether the sale will result in the conferral of clean title (see para. 92). Item 14
of annex I refers to other information required by the law of the State of judicial sale,
in particular information to protect the interests of the person receiving the notice. The
item is inspired by article 11, paragraph 2, of the International Convention on Mari-
time Liens and Mortgages (1993).(**) Depending on the law of the State of judicial
sale, such information might include information about challenging the judicial sale or
about participating in subsequent proceedings for the distribution of proceeds.

(b) Methods of notification

123. Paragraph 4 of article 4 defers to the law of the State of judicial sale on
other matters related to the manner and form of notification. Accordingly, the law
of the State of judicial sale determines the notice period, method of notification,
form of the notice, and the persons responsible for giving the notice. That law also
determines the language of the notice, although paragraph 6 of article 4 prescribes
language requirements for the minimum information when transmitting the notice
to the repository.

124. With regard to the method of notification, the law of the State of judicial sale
might apply standard procedures for the service of judicial documents to the notice of
judicial sale. The default method of service under those procedures typically requires
the notice of judicial sale to be given personally (e.g. by hand to the person being noti-
fied or their representative). If the default method is not possible or feasible (e.g. due
to an evasive addressee or in view of the state of the ship and its crew), the procedures
might allow the person giving notice to resort to an alternative method of service,
by which the notice is given by post or by email or some other form of electronic
communication addressed to the person with confirmation of receipt. To that end, the
notification requirements in the Convention are formulated in medium-neutral terms
and thus accommodate the issuance and transmission of a notice of judicial sale in
electronic form. Failing that, the procedures might allow the notice to be given by
public announcement. In those circumstances, a judicial sale should not be regarded as
failing to comply with the notice requirements under the Convention merely because
the notice of judicial sale was not given “to” the person concerned.

125. The Convention is thus less prescriptive than article 11, paragraph 3, of
the International Convention on Maritime Liens and Mortgages (1993),(3*) which

() See note 2 above.
(**) See note 2 above.

EuroPEAN TRANsPORT Law - 2023 145



requires a notice of forced sale to be “either given by registered mail or given by
any electronic or other appropriate means which provide confirmation of receipt”.
Nothing in the Convention requires confirmation of receipt; as noted above
(para. 124), any such requirement is a matter for the law of the State of judicial sale,
and that law may require the notice to be given personally without the involvement
of a postal or email service.

126. With regard to responsibility for giving the notice, the Convention accom-
modates circumstances in which the law of the State of judicial sale requires the
notice to be given by the court of judicial sale (or other public authority conduct-
ing the judicial sale), by a judicial officer, or by a party to the proceedings or their
representative. Accordingly, a judicial sale does not fail to comply with the notice
requirements under the Convention merely because of the identity of the person
giving the notice.

127. Consistent with the international nature of shipping, it is anticipated that
there may be occasion for the notice of judicial sale to be transmitted outside the
State of judicial sale for service in the territory of another State (e.g. the State of
registration). Paragraph 4 of article 4 manifests the consent of a State Party to
the notice of judicial sale being served in its territory. Accordingly, a judicial sale
does not fail to comply with the notice requirements under the Convention merely
because the notice of judicial sale is given to a person located in the territory of a
State other than the State of judicial sale, and the notice is given in a manner that is
not provided for under the law of that place.

128. The transmission of the notice of judicial sale for service abroad may
engage the application of a treaty between the State of judicial sale and the other
State on judicial assistance in matters relating to the service of judicial documents
(see further remarks below on article 13, paragraph 2).

References to preparatory work
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Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 18,22,71,75
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 64-66

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 59, 61-62
Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 73-80

Report of the fortieth session A/CN.9/1095,

of Working Group VI paras. 102-106
Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 38, 44-45
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4. Public advertisement (article 4, paragraph 5)

129. The notice of judicial sale is published by announcement in the press or
other publication available in the State of judicial sale. It is also transmitted to the
repository. Paragraph 5 of article 4 applies in addition to - and not as an alternative
to - the requirement in paragraph 3 to notify the prescribed classes of persons. By
virtue of paragraph 4 of article 4, the notice that is published and the notice that is
transmitted are to contain the information itemized in annex I to the Convention.

(a) Announcement in the press or other publication (article 4, paragraph 5 (a))

130. Paragraph 5 (a) of article 4 is concerned with the fact of publication and not
with the modalities for publication, such as the selection of newspaper or periodical
by which the notice of judicial sale is to be published. In accordance with para-
graph 4 of article 4, those modalities are left to the law of the State of judicial sale.

131. As noted above (see remarks above on article 4, paragraph 1), the notifica-
tion requirements acknowledge the use of online tools to track ships and provide
information on their arrest and impending sale. Like the other notification require-
ments, paragraph 5 of article 4 is formulated in medium-neutral terms and thus
accommodates the publication of the notice in newspapers and other periodicals
that are circulated in electronic form. Accordingly, a judicial sale does not fail to
comply with the notice requirements under the Convention merely because the
notice is published in electronic form.

132. Paragraph 5 (a) of article 4 offers a choice between two options, namely (a)
publication by “announcement in the press” and (b) publication by “other publica-
tion available in the State of judicial sale”. The first option typically entails placing
an advertisement in a newspaper containing the notice of judicial sale, as opposed
to posting an announcement to a noticeboard or website of the court of judicial sale
or other person responsible for notification. Paragraph 5 (a) does not prescribe any
requirements regarding circulation if the first option is chosen. The second option
typically entails an advertisement placed in a periodical, including an online journal or
newsletter published for the shipping industry. Paragraph 5 (a) requires the publication
to be “available in the State of judicial sale” if the second option is chosen. For the
purposes of that requirement, it does not matter whether the publication is published in
the State of judicial sale or abroad. What matters is whether the publication is “avail-
able” in the State of judicial sale, which typically entails the circulation of a paper-
based publication or accessibility of an online publication in that State.

133. In keeping with the purpose of the notice requirements to alert creditors to
the impending sale and eventual distribution of proceeds, and given the international
nature of shipping, it is advisable that, whichever option is chosen, the selected news-
paper or periodical should be widely available outside the State of judicial sale.

(b) Transmission of notice to repository (article 4, paragraph 5 (b))

134. Paragraph 5 (b) of article 4 is concerned with the fact of transmission
and not with the modalities of transmission, such as the method used and person
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responsible for transmitting the notice to the repository. Those modalities are left
to the law of the State of judicial sale, in accordance with paragraph 4 of article 4,
and the procedures put in place by the repository in performing its functions under
article 11. In keeping with the purpose of the notice requirements to alert creditors
to the impending sale and eventual distribution of proceeds, what matters is that the
content of the notice is received in a format that can be published by the repository
(see remarks below on article 11).

References to preparatory work
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Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 66

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 63

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 82-84, 87-88

5. Language requirements when transmitting notice to repository
(article 4, paragraph 6)

135. When transmitted to the repository under paragraph 5 (b) of article 4, the
notice of judicial sale is to be accompanied by a translation of the information item-
ized in annex I to the Convention (i.e. the minimum information to be contained in
the notice by virtue of article 4, paragraph 4). The requirement in paragraph 6 of
article 4 does not apply when the notice is given under paragraph 3; the words “for
the purpose of communicating the notice to the repository” are intended to clarify
that it only applies when the notice is transmitted under paragraph 5 (b). Accord-
ingly, a judicial sale does not fail to comply with the notice requirements under
the Convention merely because the notice of judicial sale that is given under para-
graph 3 is only in the language of the court of judicial sale and without an accom-
panying translation. Nevertheless, the person giving the notice under paragraph 3 is
encouraged to accompany the notice with a translation of the information itemized
in annex I to the Convention, particularly because the translation will eventually
need to be transmitted to the repository under paragraph 6.

136. Paragraph 6 of article 4 reflects the balance between due process towards
creditors and the expediency required in judicial sale proceedings (see remarks
above on article 4, paragraph 1). On the one hand, due process demands that infor-
mation should be communicated in a manner that can be readily understood by
the addressee, including in a language that the addressee knows. This is particu-
larly relevant in international shipping, where creditors can be dispersed around the
globe and might not know the language of the court of judicial sale. On the other
hand, expediency demands that the judicial sale procedure should not be overbur-
dened by the time and cost of translating documents into multiple languages, let
alone identifying the language that is known to each person that is to be notified.
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It recognizes that most creditors in the international shipping industry are likely to
know at least one of the working languages of the repository, which, at the time that
the Convention was being prepared, were English, French and Spanish. It also rec-
ognizes that the burden of translation will be significantly reduced by focusing on
the minimum information itemized in annex I to the Convention. That information
is likely to be concise and the translation will already benefit from the text of each
item heading already being available in English, French and Spanish, among the
other official languages of the United Nations in which the text of the Convention
is adopted. Indeed, some of the information, such as the “reference number or other
identifier for the sale procedure” may require little or no translation.

137. As with transmitting the notice of judicial sale under paragraph 5 (b), the
modalities for transmitting the accompanying translation are left to the law of the
State of judicial sale and the procedures of the repository. Paragraph 6 does not
require the translation to be certified.

References to preparatory work
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Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 64

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 69-72

Report of the fortieth session A/CN.9/1095,

of Working Group VI paras. 100-101
Report of the fifty-fifth session of UNCITRAL A/TI/17, para. 42

6. Reliance on registry information (article 4, paragraph 7)

138. While the Convention does not prescribe the method for notification, com-
pliance with paragraph 3 of article 4 typically involves identifying the persons
within each prescribed class and determining their name and address. The identity,
name and address of holders of any mortgage, hypothéque or registered charge,
the shipowner and the bareboat charterer are recorded in the register of ships of
the State of registration or in any separate register of security interests or bareboat
charter-in register. By virtue of the requirement for many of those registers to be
open to public inspection, which stems from the definition of “ship” in article 2 and
the precondition in paragraph 3 (b) of article 4, the person giving the notice should
be in a position to obtain this information from the relevant registry. The identity,
name and address of holders of any maritime lien are recorded in the notice given
to the court under paragraph 3 (c) of article 4.

139. In that context, the effect of paragraph 7 of article 4 is that the person
responsible for notification is not required to consult any other source of informa-
tion to identify or to determine the accuracy or currency of the name and address
of each person to be notified. In so doing, the Convention provides certainty for the
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person giving the notice of judicial sale, while avoiding needless challenges to the
international effect of a judicial sale based on non-compliance with the notifica-
tion requirements. Paragraph 7 reflects the principle that the person to be notified
should bear the risk of inaccurate information in the register, or in the notice given
to the court, as that person has greater control over the accuracy and currency of
the information.

140. Nothing in paragraph 7 of article 4 precludes the person giving the notice
from using other sources of information, including to comply with domestic law
requirements. Moreover, paragraph 7 does not oblige the person to search or
inspect the register, nor oblige the relevant registry to provide access to the register
(as noted in para. 138 above, the requirement for the register to be open to public
inspection stems from other provisions of the Convention). Paragraph 7 also does
not oblige the court of judicial sale to provide access to notices received from
any holder of a maritime lien, although such a procedure might need to be legally
enabled to implement the Convention, particularly in those jurisdictions in which
the person giving the notice is not the court of judicial sale. In jurisdictions in
which the court of judicial sale or a judicial officer gives the notice, cross-border
communication between authorities that is provided for under article 12 may assist
the operation of paragraph 7.

141. As noted above (para. 78), the term “person” in the chapeau of paragraph 7
of article 4 should be understood broadly to encompass the ship registry and bare-
boat charter registry.
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F. Article 5. Certificate of judicial sale
1. Purpose of the certificate

142. The certificate of judicial sale plays a central role in the overall operation
of the Convention regime. It serves two crucial purposes: first, it secures the inter-
national effects of the judicial sale in that (a) its issuance triggers the basic rule in
article 6, and (b) its production triggers action on registration under article 7 and
the prohibition of arrest under article 8; second, it operationalizes the safeguards
under the Convention, which are translated into conditions for the issuance of the
certificate under article 5. Nonetheless, the role of the certificate is limited to the
purpose of the Convention which, as noted in article 1, is to govern the effects of a
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judicial sale that confers clean title. In particular, the Convention does not establish
the certificate of judicial sale as a document of title.

143. Article 5 addresses a range of matters relating to the issuance, form, content
and legal value of the certificate. It is complemented by article 9, which addresses
jurisdiction to review the issuance of the certificate.

References to preparatory work
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Report of the thirty-fifth session A/CN.9/973,

of Working Group VI para. 41

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 70

Report of the fortieth session of Working Group VI~ A/CN.9/1095, para. 46

2. Issuing authority (article 5, paragraph 1)

144. The certificate of judicial sale is issued either (a) by the court or other pub-
lic authority that conducted the judicial sale, or (b) by another competent authority
of the State of judicial sale. Such other authority could be the judicial officer or
other person appointed by the court of judicial sale to carry out the public auction,
or another authority not involved in conducting the judicial sale. The designation
of the issuing authority is a matter for the law of the State of judicial sale. Compe-
tence to issue the certificate may be conferred on a single authority or on multiple
authorities.
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of Working Group VI para. 84

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 91

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 98-99
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 47

3. Procedure for issuance (article 5, paragraph 1)

145. The competent authority issues the certificate of judicial sale to the pur-
chaser “in accordance with its regulations and procedures”. Those regulations and
procedures are a matter for the law of the State of judicial sale. In the context of
paragraph 1 of article 5, they typically provide for a range of matters relating to
procedure, including the time frame for issuance, whether the issuing authority
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acts on application (e.g. the certificate is issued at the request of the purchaser)
or on its own motion (e.g. the certificate is issued automatically), whether a fee
can be charged for issuing the certificate, whether the certificate can be issued to
the purchaser’s representative or nominee, and the standard of review required to
determine whether the conditions for issuance have been met. The regulations and
procedures might also provide for the issuance of multiple certificates for the same
judicial sale, as well as the issuance of certificates in paper or electronic form (see
remarks below on article 5, paragraph 6).

References to preparatory work

Document Reference
Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI paras. 90-91
Report of the thirty-eighth session A/CN.9/1053,
of Working Group VI paras. 24-25
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI para. 100

4. Conditions for issuance (article 5, paragraph 1)
146. A certificate of judicial sale is issued if the following conditions are met:
(a) The judicial sale has reached completion;

(b) The judicial sale has conferred clean title to the ship under the law of
the State of judicial sale;

(c) The judicial sale was conducted in accordance with the requirements
of the law of the State of judicial sale;

(d) The judicial sale was conducted in accordance with the requirements
of the Convention.

(a) Condition 1 - completion of the judicial sale

147. The term “completion” gives effect to the principle of finality, according
to which the Convention regime should only apply to judicial sales for which the
procedure has been concluded and is no longer subject to ordinary review, whether
by appeal against an order of the court of judicial sale or otherwise, even if addi-
tional formalities remain to be taken (e.g. action under article 7). The Convention
purposefully does not define “completion” since terms commonly used to describe
finality in the context of judgments, such as “final and conclusive”, “effective and
enforceable” and “no longer subject to appeal”, might not find uniform meaning.
Instead, consistent with the rule in paragraph 1 of article 4, the Convention defers to
the law of the State of judicial sale for determining when a judicial sale has reached
completion (e.g. the date of judicial sale, such as the date of the public auction or
the date on which the sale is approved or confirmed by the court of judicial sale).
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(b) Condition 2 - conferral of clean title

148. Whether or not a judicial sale confers clean title is a matter for the law of
the State of judicial sale (see remarks above on the definition of “clean title” in
article 2). The conferral of clean title could coincide with the completion of the
judicial sale.

(c¢) Condition 3 - compliance with requirements of the law of the State
of judicial sale

149. As noted above (para. 145), the regulations and procedures of the issuing
authority determine the standard of review required to determine whether the con-
ditions for issuance have been met. In determining whether condition 3 is met, the
Convention does not require the issuing authority to carry out a full review of the
judicial sale. Such a requirement would be inconsistent with the principle of finality
reflected in condition 1, as well as with the objective of the Convention to leave the
procedure of judicial sales to domestic law.

(d) Condition 4 - compliance with requirements of the Convention

150. The final condition for issuance is concerned with compliance with the
notice requirements in paragraph 3 and following of article 4.

151. It is conceivable that the condition could encompass a review of whether
the judicial sale and the ship correspond with the definitions of those terms in
article 2. However, it does not encompass a review of whether the judicial sale falls
within the scope of application of the Convention under article 3, as its application
necessarily assumes that the Convention applies.

References to preparatory work

Document Reference

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 90

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 65-69

Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI paras. 22-23, 26
Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 92-97

Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 32

5. Form and content of the certificate (article 5, paragraph 2)

152. The certificate of judicial sale is issued substantially in the form of the
model contained in annex II to the Convention. A requirement to use a model
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form for certificates is not unusual in international conventions and promotes
standardization and thus greater acceptance of the certificate when produced
abroad. The model contained in annex II sets out the basic layout for the con-
tent of the certificate. The requirement for the certificate to the “substantially” in
the form of the model emphasizes that the Convention does not mandate a par-
ticular design for the certificate nor the use of a particular language for the item
headings or for filling in the corresponding blanks. The certificate of judicial sale
will typically be issued in the language of the issuing authority and may be issued
in multiple languages.

153. The certificate of judicial sale contains the information prescribed in
paragraph 2 of article 5, which corresponds to the information itemized in the
model. The certification in the headnote of the model corresponds to the informa-
tion prescribed in paragraphs 2 (a) and 2 (b), which in turn is designed to match the
conditions for issuance in article 5, paragraph 1. As noted above (para. 144), the
authority referred to in item 2 of the model and paragraph 2 (d) of article 5 (i.e. the
issuing authority) may be the same as the authority referred to in item 3.1 of the
model and paragraph 2 (e) of article 5 (i.e. the court or other public authority that
conducted the judicial sale).

154. Both the model and paragraph 2 (k) of article 5 refer to the inclusion of the
signature or stamp of the issuing authority or “other confirmation of authenticity of
the certificate”. Confirmation of authenticity provides assurance as to the origin of
the certificate (i.e. that it was issued by the issuing authority). The most common
device used to confirm authenticity besides a signature or stamp is a seal, but in the
case of electronic certificates, other devices are also possible. The Convention does
not mandate the use of any device other than a signature or stamp. Moreover, the
reference to “other confirmation of authenticity of the certificate” is not intended to
suggest any additional formality to authenticate the certificate, such as legalization
(see further remarks below on article 5, paragraph 4).

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 44-45,47,57
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 93

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 71-72

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 103-105
Report of the fortieth session of Working Group VI ~ A/CN.9/1095, para. 109
Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 46, 48
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6. Transmission of certificate to repository (article 5, paragraph 3)

155. The certificate is issued to the purchaser, who will use it, as need be, to
prompt action on registration of the ship under article 7 and to prohibit arrest of the
ship under article 8. In addition, the certificate is transmitted to the repository. As
with paragraph 5 (b) of article 4, paragraph 3 of article 5 is concerned with the fact
of transmission and not with the modalities of transmission, such as the method
used and person responsible for transmitting the certificate to the repository. Those
modalities are left to the law of the State of judicial sale and the procedures put in
place by the repository in performing its functions under article 11 (see remarks
below on article 11).

156. In practice, it may be more convenient for a copy of the certificate to be
transmitted to the repository. While paragraph 3 of article 5 refers to “the” cer-
tificate, it should not be understood as preventing a copy (including an electronic
copy) of the certificate from being transmitted to the repository.

References to preparatory work

Document Reference
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI paras. 106-107

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, para. 108

7. No legalization (article 5, paragraph 4)

157. Consistent with the international nature of shipping, it is anticipated that the
certificate of judicial sale will be produced in a State other than the State in which
it is issued. That other State may have a practice of requiring foreign public docu-
ments to be legalized. “Legalization” is a term often used for the formality by which
a diplomatic or consular agent of the State in which the document is to be produced
certifies the authenticity of the signature, the capacity in which the person signing
the document has acted and, where appropriate, the identity of the seal or stamp on
the document. Legalization procedures can be cumbersome and time-consuming
owing to the involvement of various authorities at different levels in both the State
in which the document is issued and the State in which it is to be produced.

158. In the interests of expediency, paragraph 4 of article 5 exempts the cer-
tificate of judicial sale from legalization. It also exempts the certificate from any
“similar formality” to legalization. The most notable example of such a formality
is the addition of a certificate - known as an “Apostille” - issued under the Hague
Convention Abolishing the Requirement of Legalisation for Foreign Public Docu-
ments (1961) (*) by the State in which the document is issued.

159. The effect of paragraph 4 of article 5 is that the registry or other competent
authority may not require a foreign certificate of judicial sale to be legalized or

(**) United Nations, Treaty Series, vol. 527, No. 7625.
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produced with an Apostille as a condition for taking action under article 7, nor may
the court or other judicial authority do so as a condition for taking action under
article 8. If the authority has doubts about the authenticity of the document pro-
duced, it can verify the issuance of the certificate by communicating with the issu-
ing authority using the contact details included for that purpose in the certificate, as
provided for in article 12, or compare the certificate with the certificate published
by the repository. Nothing in the Convention prevents the authority from rejecting
a document purporting to be a certificate issued under the Convention because it is
not authentic. However, by virtue of article 9, it is not the role of the authority to
ascertain whether the conditions for issuance of a certificate under the Convention
have been met or whether the certificate is otherwise valid.

160. The exemption in paragraph 4 of article 5 is extended to “any translation” of
the certificate of judicial sale. Under paragraph 3 of article 7 and paragraph 3 of arti-
cle 8, the authority to which the certificate is submitted may request production of a
certified translation. It is conceivable that, if the authority accepts a certified transla-
tion done in another State (e.g. in the State of judicial sale), the certified translation
itself would be treated as a foreign public document that is subject to legalization. In
those circumstances, exempting only the certificate of judicial sale from legalization
would not achieve the expediency that paragraph 4 of article 5 pursues. For more on
certified translations, see remarks below on article 7, paragraph 3.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973, para. 45

of Working Group VI

Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI paras. 33-34

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI para. 108

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, paras. 90-91
Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 80-82

8. Evidentiary value (article 5, paragraph 5)

161. The production of the certificate of judicial sale triggers action on reg-
istration under article 7 and the prohibition of arrest under article 8. For those
provisions to be effective, the content of the certificate needs to be accepted by the
authorities to which the certificate is produced. In other words, the content of the
certificate needs to have evidentiary value.

162. By virtue of paragraph 5 of article 5, the information contained in the cer-
tificate of judicial sale is “sufficient evidence” of the matters certified. An author-
ity to which the certificate is produced may not request additional information to
identify the ship or to establish that the ship was sold by judicial sale, that the sale
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was conducted in accordance with the requirements of the law of the State of judi-
cial sale and the requirements of the Convention, or that the judicial sale conferred
clean title to the ship on the purchaser.

163. Paragraph 5 of article 5 does not require the information contained in the
certificate of judicial sale to be treated as conclusive or irrefutable evidence. For
example, it does not prevent an authority from considering other information as to
the matters certified. In particular, it would not prevent a court in the State of judicial
sale exercising jurisdiction under article 9 from considering information outside
the certificate in hearing an application to avoid the judicial sale or to challenge the
issuance of judicial sale certificate, nor would it prevent a court in another State
Party from considering information outside the certificate in hearing an application
invoking the public policy ground under article 10. This is confirmed by the inclu-
sion of the words “without prejudice to articles 9 and 10” in paragraph 5 of article 5.

References to preparatory work

Document Reference
Report of the thirty-ninth session A/CN.9/1089,
of Working Group VI paras. 109-112

9. Electronic form (article 5, paragraphs 6 and 7)

164. The certificate of judicial sale may be issued electronically and cannot be
rejected merely because it is in electronic form. While paragraph 2 of article 5 is
formulated in medium-neutral terms, the Convention makes special provision in
paragraphs 6 and 7 of article 5 for the issuance and acceptance of electronic cer-
tificates. Those provisions are modelled on rules contained in the United Nations
Convention on the Use of Electronic Communications in International Contracts
(2005) (hereinafter “Electronic Communications Convention”). (*%)

165. Nothing in the Convention prevents a certificate from being issued in both
electronic and paper form for the same judicial sale (i.e. multiple certificates). Nor
does it oblige or authorize the competent authority to issue certificates in electronic
form. Those matters are left to the regulations and procedures of the issuing author-
ity under the law of the State of judicial sale.

(a) Requirements for electronic certificates (article 5, paragraph 6)

166. Paragraph 6 of article 5 is modelled on the rules in article 9 of the Electronic
Communications Convention, which establish functional equivalence between
paper-based and electronic communications with respect to legal requirements
of recordation, authenticity and integrity. Those requirements are translated into
the conditions set out in paragraph 6 (a) to (c), respectively. The term “electronic
record” is not defined in the Convention and should be given the same meaning
as an “electronic communication” under the Electronic Communications Conven-

(*¢) United Nations, Treaty Series, vol. 2898, No. 50525.
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tion or an “electronic record” under the UNCITRAL Model Law on Electronic
Transferable Records. (*7) Article 2 of the Model Law defines “electronic record”
to mean “information generated, communicated, received or stored by electronic
means, including, where appropriate, all information logically associated with or
otherwise linked together so as to become part of the record, whether generated
contemporaneously or not”.

167. Paragraph 6 (a) requires information contained in an electronic certificate
of judicial sale to be “accessible so as to be usable for subsequent reference”. This
condition, which is modelled on article 9, paragraph 2, of the Electronic Commu-
nications Convention, establishes equivalence for the function of a paper document
in recording information in writing (i.e. in a format that can be read and can thus
allow the information to be recalled). As stated in the explanatory note on the Elec-
tronic Communications Convention, the word “accessible” is intended to imply
that information in the form of computer data should be readable and interpretable,
and that the software that might be necessary to render such information readable
should be retained, while the word “usable” is intended to cover both human use
and computer processing. (3%)

168. Paragraph 6 (b) requires the use of a reliable method to identify the issuing
authority. While the content of the certificate itself identifies the issuing authority
by name, this condition, which is modelled on article 9, paragraph 3, of the Elec-
tronic Communications Convention, establishes equivalence for the function of a
signature or stamp in confirming the authenticity of a paper document (i.e. that it
was issued by the issuing authority). Unlike the Electronic Communications Con-
vention, paragraph 6 (b) does not require the electronic certificate to indicate the
authority’s intention in respect of the content of the certificate. In the context of
the Convention, identifying the authority issuing the certificate is sufficient both to
identify the authority and to associate it with the content of the certificate.

169. Paragraph 6 (c) requires the use of a reliable method to detect any alteration
to the electronic record after the time it was generated. This condition establishes
equivalence for the function of the original of a paper document in allowing the
integrity of the certificate to be confirmed (i.e. whether its content has remained
unchanged since being issued). It is modelled on article 9, paragraph 4 (a), read
with article 9, paragraph 5, of the Electronic Communications Convention, but has
been reformulated to maintain consistency with paragraph 6 (b).

170. Paragraph 6 (b) and (c) require the use of a “reliable method” to fulfil
the functions described therein. Whether a method is reliable depends on the cir-
cumstances and not on the use of a particular technology. Relevant considerations
include international standards and practices. In some jurisdictions, the issuing
authority will be required by law to use an approved method to issue electronic cer-

(*7) UNCITRAL Model Law on Electronic Transferable Records (2017), United Nations publication,
Sales No. E.17.V.5.

(®) United Nations Convention on the Use of Electronic Communications in International Con-
tracts (2007), United Nations publication, Sales No. E.07.V.2, para. 146.
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tificates, whereas in others, the issuing authority can decide the method to use. In
both cases, paragraph 6 provides for the reliability of the method to be determined
on a case-by-case basis, which necessarily implies an enquiry after the certificate is
issued and only if the issue arises.

(b) Acceptance of electronic certificates (article 5, paragraph 7)

171. If the requirements of paragraph 6 of article 5 are satisfied, the electronic
certificate is a certificate of judicial sale for the purposes of the Convention and
must be accepted as such. For additional certainty, paragraph 7 of article 5 rein-
forces that principle by providing that an electronic certificate cannot be rejected
merely because it is in electronic form. It is modelled on article 8, paragraph 1,
of the Electronic Communications Convention, which embodies the principle of
non-discrimination against the use of electronic means. Nothing in paragraph 7
of article 5 obliges a court or other authority of a State Party to give effect to an
electronic record purporting to be a certificate of judicial sale issued under the
Convention if the court finds that the record does not comply with the requirements
of paragraph 6.

References to preparatory work

Document Reference

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI para. 92

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 75

Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI paras. 35-38

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, paras. 12-14

G. Article 6. International effects of a judicial sale

172. Article 6 contains the basic rule of the Convention: a judicial sale con-
ducted in one State Party which has the effect of conferring clean title on the pur-
chaser has the same effect in every other State Party. Article 6 is triggered by the
issuance of a certificate for the judicial sale under article 5. It requires no special
procedure to give effect to the foreign judicial sale, such as confirmation by a com-
petent court in the State in which the effects are sought to be produced. The judicial
sale produces its effects automatically, i.e. by operation of law.

173. Article 6 is concerned with the effect of the foreign judicial sale in “confer-
ring clean title”. Giving effect to the conferral of clean title will most commonly be
manifested in action taken on the registration of the ship under article 7 and action
on the prohibition of arrest of the ship under article 8. However, the operation of
article 6 may be manifested in other ways (e.g. in the event of a dispute concerning
ownership in the ship).
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174. Article 6 and other provisions of the Convention purposefully refer to “giv-
ing effect” to a foreign judicial sale and not to the “recognition” of that sale. As
noted in the remarks on article 1, the Convention is concerned with the effects
of judicial sales and not with the recognition of judgments. The Convention is
only concerned with the sale as a legal fact produced under the aegis of a foreign
legal system. It is a device that enforces private rights; where those private rights
are adjudged by a court on the merits of a claim (e.g. against the shipowner), the
judicial sale becomes the measure by which the judgment is enforced. To empha-
size that it is not concerned with the recognition and enforcement of foreign judg-
ments, the Convention avoids the term “recognition”. Similarly, the Convention
contains no provision addressing its interaction with treaties on the recognition
and enforcement of foreign judgments (cf. article 13), nor does it contain a pro-
vision preserving bases for recognizing foreign judgments under domestic law
(cf. article 14).

175. If article 6 is triggered by the issuance of a certificate of judicial sale, it
does not deal with the situation in which the certificate is subsequently invalidated
by a court exercising jurisdiction under article 9. This is confirmed in paragraph 2
of article 15, which provides that, at most, the question of the international effect
of invalidating a certificate of judicial sale is governed by the law applicable in the
State in which the issue arises.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 27,49

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 46-47

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 82-83, 89
Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI paras. 19-21

H. Article 7. Action by the registry
1. Actions to be taken (article 7, paragraphs 1 and 2)

176. Despite international efforts to harmonize conditions for the registration of
ships, including the conclusion of the United Nations Convention on Conditions
for Registration of Ships (1986),(*) practice varies between jurisdictions. The
Convention does not seek to contribute to those efforts. Rather, it identifies actions
to be taken by the competent authorities in the State of registration to realize the
effects of a judicial sale, as required by article 6. Those actions are prescribed in

(**) See note 22 above.
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paragraph 1 of article 7. Paragraph 2 of article 7 prescribes additional action to be
taken if the ship is subject to a bareboat charter arrangement.

177. Paragraphs 1 and 2 of article 7 are triggered by the production of the cer-
tificate of judicial sale and therefore only apply after completion of a judicial sale
that confers clean title. They also require a request by the purchaser or subsequent
purchaser (see remarks in paras. 188-192 below on procedure for taking action). The
prescribed actions are required to be taken if the judicial sale is conducted in the State
of registration (in the case of article 7, paragraph 1) or the State of bareboat charter-in
registration (in the case of article 7, paragraph 2), or in another State Party.

178. With regard to paragraph 1 of article 7, not every sale will require all pre-
scribed actions to be taken. For instance, if action is taken to register the ship
in the name of the purchaser under paragraph 1 (c), no action would be required
to delete the ship from the register under paragraph 1 (b). The non-cumulative
nature of the actions prescribed follows from the requirement for the competent
authority to act “at the request of the purchaser or subsequent purchaser” and is
reinforced by the addition of the words “as the case may be” in the chapeau of
paragraph 1. In other words, the prescribed actions are to be taken if applicable and
to the extent applicable.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI para. 48

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 89

Report of the fifty-fifth session of UNCITRAL A/77/17, para. 55

(a) Deleting pre-existing mortgages, hypotheéques and registered charges
(article 7, paragraph 1 (a))

179. As noted above (para. 49), the conferral of clean title means that all pre-
existing mortgages, hypothéques and charges cease to attach to the ship. By defini-
tion, mortgages, hypothéques and registered charges are registered in the State of
registration. By requiring action to delete registration, paragraph 1 (a) of article 7
implements the effect of the judicial sale with respect to mortgages, hypothéques
and registered charges.

References to preparatory work

Document Reference
Report of the fortieth session of Working Group VI~ A/CN.9/1095, paras. 30-31
Report of the fifty-fifth session of UNCITRAL A/77/17, para. 55
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(b) Deleting the ship from the register (article 7, paragraph 1 (b))

180. As noted above (para. 48), the conferral of clean title means that all pre-
existing property rights in the ship are extinguished, including the title vested in
the previous shipowner. A ship is typically registered in a State in the name of the
shipowner and will not be able to be registered in that other State unless the previ-
ous registration is deleted. By requiring action to delete the ship from the register
and issue a certificate of deletion, paragraph 1 (b) of article 7 implements the effect
of the judicial sale with respect to title and facilitates the “new” registration of the
ship in another State in the event that the purchaser wishes to “reflag” the ship.
However, it does not require action to register the ship in that other State, which
remains a matter for the law of that State.

181. Recalling the differences in registration practice between States, the proce-
dure for deregistering a ship might be known in the State of registration by a term
other than “deletion”.

References to preparatory work

Document Reference
Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI paras. 96-97

Report of the fortieth session of Working Group VI~ A/CN.9/1095, paras. 32-34

(c) Registering the ship in the name of the purchaser (article 7, paragraph 1(c))

182. Alternatively, the purchaser may wish the ship to remain registered in the
State of registration, and wish therefore to be registered as the new owner. By
requiring action to register the ship in the name of the purchaser, paragraph 1 (c) of
article 7 implements the effect of the judicial sale with respect to title. This is sub-
ject, however, to a proviso that “the ship and the person in whose name the ship is
to be registered meet the requirements of the law of the State of registration”. This
proviso acknowledges that States have different requirements for registering ships,
including requirements stemming from article 5 of the Convention on the High
Seas (1958), (#°) article 91 of the United Nations Convention on the Law of the Sea
(1982),(*") and other domestic laws.

183. Paragraph 1 (c) extends to action taken to register the ship in the name of the
“subsequent purchaser” which, by virtue of the definition of that term in article 2,
is limited to the first subsequent purchaser. This limited extension reflects a balance
between acknowledging the practice whereby a purchaser transfers ownership in
the ship to a separate legal entity in order to meet the requirements of the law of the
State of registration, on the one hand, and the burden on the registry of verifying
the regularity of dealings concerning ships entered in the register, on the other hand.

(*) United Nations, Treaty Series, vol. 450, No. 6465.
(*") United Nations, Treaty Series, vol. 1833, No. 31363.
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of Working Group VI paras. 96-97

Report of the fortieth session of Working Group VI~ A/CN.9/1095, paras. 32-34

(d) Updating the register (article 7, paragraph 1 (d))

184. Paragraph 1 (d) of article 7 requires additional information on the judicial
sale to be recorded in the register of ships or equivalent register in which the ship is
registered. It is concerned with updating the register with particulars in the certifi-
cate that may not have been recorded in the register pursuant to action taken under
paragraph 1 (a) to (c), such as the name of the court of judicial sale and the date of
the sale. It is not concerned with updating the register to enter the ship in the regis-
ter or to record the purchaser as the new owner.

References to preparatory work
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Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 96

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, para. 35

(e) Deleting bareboat charter registration (article 7, paragraph 2)

185. A bareboat charter grants the charterer a right of use over the ship. While
the obligation under article 6 requires the State to recognize the extinguishment
of any right of use so far as it can be asserted against the ship, paragraph 1 (b)
of article 15 makes it clear that the Convention does not affect the ability of the
bareboat charterer (as lessee) to assert that right in a personal claim against the
former shipowner (as lessor) for breach of contract. However, the purchaser is
not bound to honour the right of use of the bareboat charter (unless of course the
purchaser assumes the obligations of the former owner). Paragraph 2 of article 7
implements the effective termination of the bareboat charter arrangement, by which
the State of bareboat charter-in registration revokes its permission for the ship
to fly its flag.

186. Recalling the differences in practice between States (see para. 77), the pro-
cedure for terminating the bareboat charter registration might be known in the State
of bareboat charter-in registration by a term other than “deletion”.
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2. Competent authority

187. The actions prescribed in paragraphs 1 and 2 of article 7 are taken either by the
registry or by another competent authority of the State of registration (in the case of
article 7, paragraph 1) or the State of bareboat charter-in registration (in the case
of article 7, paragraph 2). Competence to take any of the prescribed actions is a
matter for the law of that State, which may confer competence on a single author-
ity or multiple authorities, including by function of geographic location (e.g. port
of registration) or type of register (e.g. register of ships, register of security inter-
ests, bareboat charter register). Nevertheless, the Convention assumes an alignment
between the authorities taking action under article 7 and the registers and registries
referred to in article 4, paragraph 3. Specifically:

(a) The authority competent to take action under paragraph 1 (a) of
article 7 will typically be the registry that maintains the register
referred to in paragraph 3 (b) of article 4;

(b) The authority competent to take action under paragraph 1 (b) and (c)
of article 7 will typically be the registry referred to in paragraph 3 (a)
of article 4; and

(c) The authority competent to take action under paragraph 2 of
article 7 will typically be the bareboat charter registry referred to in
paragraph 3 (e), subparagraph (ii), of article 4.
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3. Procedure for taking action

188. The competent authority takes action “in accordance with its regulations
and procedures”. Those regulations and procedures are a matter for the law of the
State of registration. In the context of paragraph 1 of article 7, they typically pro-
vide for a range of matters relating to procedure, including how documents are to
be produced and whether a fee can be charged for the action taken. However, as
noted in the remarks above on paragraph 5 of article 5, those regulations and pro-
cedures cannot be applied to require additional information to establish the matters
certified in the certificate of judicial sale.

189. The regulations and procedures of the competent authority should not be
invoked in a manner that is inconsistent with the obligation of the State of registra-
tion under article 6 to give effect to the clean title conferred by the judicial sale. A
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risk of inconsistency can arise, for example, if regulations make action conditional
on the purchaser paying outstanding taxes levied against the former shipowner or
paying out unsatisfied creditors. The chapeau of paragraph 1 of article 7 therefore
provides that the allowance for the competent authority to take action “in accor-
dance with its regulations and procedures” is “without prejudice to article 6”.

190. The regulations and procedures of the competent authority will typically
determine whether the authority acts on application (e.g. action is taken at the
request of the purchaser) or on its own motion (e.g. action is taken automatically).
However, as paragraph 1 of article 7 requires action to be taken “at the request of the
purchaser or subsequent purchaser”, the regulations and procedures of the compe-
tent authority should not be invoked to deny the purchaser or subsequent purchaser
the right to seize the competent authority. Paragraph 1 does not prevent the compe-
tent authority from taking action on its own motion, e.g. a registry in the State of
judicial sale taking action on the basis of an order of the court of judicial sale. Nev-
ertheless, action to delete the ship from the register under paragraph 1 (b) implies
motivation on the part of the purchaser or subsequent purchaser for that action to
be taken. And in any case, it is worth recalling that, in the event of action taken
in a State other than the State of judicial sale, article 6 requires no special proce-
dure to give effect to the foreign judicial sale, such as confirmation by a competent
court in that State.

191. In practice, it is only the actions prescribed in paragraph 1 (c) and (d) that
the competent authority will take at the request of the subsequent purchaser. The
regulations and procedures of the competent authority may provide for a person
acting as subsequent purchaser to produce documentation (e.g. a bill of sale) estab-
lishing that they have purchased the ship from the person named as the purchaser in
the certificate of judicial sale, and thus qualifying as “subsequent purchaser” within
the meaning of the Convention. For the purposes of paragraph 1 (c), the regulations
and procedures may provide for the production of other documentation establishing
that the “requirements of the law of the State of registration” are met.

192. Nothing in the Convention prevents the competent authority from taking
subsequent action on registration at the request of a purchaser further down the
chain of transfers.
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4. Translation and copy of the certificate of judicial sale
(article 7, paragraphs 3 and 4)

193. As noted above (para. 152), the certificate of judicial sale will typically
be issued in the language of the issuing authority in the State of judicial sale.
Paragraph 3 of article 7 allows the competent authority to request production of a
certified translation of the certificate. While the term “certified translation” is not
defined, in the context of the actions prescribed in paragraphs 1 and 2 of article 7,
the requirements for certification should be left to the regulations and procedures
of the competent authority, which typically provide for a document bearing an
endorsement by a recognized person or entity (e.g. a sworn translator) that the doc-
ument is an accurate translation. Nothing in the Convention prevents the competent
authority from dispensing with the requirement to produce a certified translation
(e.g. if the competent authority accepts uncertified translations or no translation at
all). It is worth recalling that nothing in the Convention requires the issuing author-
ity to issue a certificate of judicial sale in a particular language.

194. Paragraph 4 of article 7 allows the competent authority to request produc-
tion of a certified copy of the certificate for its records. This provision acknowl-
edges that a single certificate of judicial sale may need to be produced to multiple
authorities to trigger all of the actions prescribed in paragraphs 1 and 2. If requested,
the production of the certified copy supplements, but does not substitute, the pro-
duction of the certificate of judicial sale itself. While the term “certified copy”
is not defined, as with certified translations under paragraph 3, the requirements
for certification should be left to the regulations and procedures of the competent
authority, which typically provide for a document bearing an endorsement by a rec-
ognized person or entity that the document is a true copy. Nothing in the Conven-
tion prevents the competent authority from dispensing with the requirement to pro-
duce a certified copy (e.g. if the competent authority accepts an uncertified copy or
makes a copy itself).

195. By virtue of paragraph 4 of article 5, the competent authority may not
request evidence of legalization or the production of an “Apostille” for the certifi-
cate or for any translation.
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5. Refusal to take action (article 7, paragraph 5)

196. The competent authority is not required to take any actions prescribed in
paragraphs 1 or 2 of article 7 if a court in the State of registration (in the case of
article 7, paragraph 1) or the State of bareboat charter-in registration (in the case of
article 7, paragraph 2) determines under article 10 that giving effect to the judicial
sale would be manifestly contrary to the public policy of that State. As the preclu-
sive effect of such a determination already flows from article 10 itself, paragraph 5
of article 7 is designed to provide an additional signpost to the competent author-
ity. It acknowledges that a request for the competent authority to take action under
article 7 may trigger a challenge invoking the public policy exception. The compe-
tent authority might not be well-placed to make a public policy determination and
should not have the burden of dealing with a public policy challenge, but neither
should it be expected to take any actions prescribed in paragraphs 1 or 2 where that
would contravene a decision by a competent court. See further remarks on article 10
(including regarding the meaning of “determination” and “manifestly contrary”).
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I. Article 8. No arrest of the ship
1. General rule (article 8, paragraphs 1 and 2)

197. The international community has achieved significant progress in harmo-
nizing rules on the arrest of ships. In broad terms, those rules permit a ship to be
arrested in respect of a maritime claim only if the person who owns the ship at
the time of arrest is the person who owned the ship at the time the claim arose,
unless the maritime claim is secured by a maritime lien or is based on a mortgage,
hypothéque or charge of similar nature. Where the judicial sale not only vests title
of the ship in the purchaser, but does so free and clear of any mortgage, hypotheque
or charge (including maritime lien and registered charge), it follows that the ship
should not be subject to arrest for any maritime claim or maritime lien arising prior
to the judicial sale. Paragraphs 1 and 2 of article give effect to that principle.

198. Paragraph 1 of article 8 deals with the case in which an arrest is applied for,
while paragraph 2 deals with the case in which an arrest has been effected. Like
article 7, article 8 is triggered by the production of the certificate of judicial sale
and therefore only applies after completion of a judicial sale in a State Party that
confers clean title. Moreover, it applies if the judicial sale is conducted in the State
in which the arrest is applied for or effected, or in another State Party.
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199. Both paragraphs refer to the “arrest” of the ship or any other “similar
measure” against the ship. The reference to “similar measure” against the ship is
designed to align article 8 with the terminology used in the definition of “ship”
in article 2 (which refers to a vessel that “may be the subject of an arrest of other
similar measure capable of leading to a judicial sale”) and in the definition of
“charge” (which refers to rights being asserted against a ship “whether by means of
arrest, attachment or otherwise”). It is not designed to modify the understanding of
“arrest” under the Arrests Conventions. (*?)

200. Both paragraphs refer to arrest for a “claim”. The term is not designed
to affect the range of claims in respect of which a ship may be arrested under the
Arrests Conventions. Nor is it intended to affect any rights or powers of seizure in
the enforcement of public law, such as tax, customs or criminal law.

201. Both paragraphs refer to action by a court or “other judicial authority”.
This terminology is designed to further align article 8 with the Arrests Convention.
Consistent with the Arrests Convention and the objective of the Convention, mat-
ters of procedure relating to actions taken under article 8 are left to the law of the
State in which the arrest has been applied for or effected, as the case may be.
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2. Translation of the certificate of judicial sale (article 8, paragraph 3)

202. In similar terms to paragraph 3 of article 7, paragraph 3 of article 8 allows
the court of other judicial authority to request production of a certified translation
of the certificate (see further remarks above on article 7, paragraph 3).

3. Refusal to take action (article 8, paragraph 4)

203. The court or other judicial authority is not required to take action to prohibit
the arrest of the ship under paragraphs 1 or 2 of article 8 if it determines that that
action would be manifestly contrary to the public policy of the State. Paragraph 4
of article 8 differs from paragraph 5 of article 7 in two respects. First, it refers to the
court itself making the public policy determination. Second, it links and adapts the
public policy exception to cases in which an arrest is applied for or effected. Para-
graph 4 of article 8 does not itself confer jurisdiction on the court or other judicial
authority to hear an application invoking the public policy ground, which is left to
the law of the State in which the arrest is applied for or effected. Moreover, it does

(*) See note 1 above.
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not limit the generality of article 10 (see further remarks below on article 10, includ-
ing regarding the meaning of “determination” and “manifestly contrary”).
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J. Article 9. Jurisdiction to avoid and suspend judicial sale
1. Exclusive jurisdiction (article 9, paragraphs 1 and 2)

204. Article 9 is concerned solely with jurisdiction to review a judicial sale.
Paragraph 1 declares that the courts of the State of judicial sale have exclusive
jurisdiction. Paragraph 2 reinforces the exclusivity of that jurisdiction by requiring
the courts in every other State Party to decline jurisdiction.

205. Article 9 is concerned specifically with jurisdiction to avoid a judicial sale
and jurisdiction to suspend the effects of a judicial sale. The Convention does not
define “avoidance” of a judicial sale, which is understood to refer to a judicial rem-
edy that renders the sale null and void and restores the parties to their respective
positions prior to the sale. In some jurisdictions, such a remedy might be referred
to by a different name. The term “avoidance” is consistent with usage in other trea-
ties dealing with sales, including the United Nations Convention on Contracts for
the International Sale of Goods (1980),(*) and emphasizes that the Convention is
concerned with judicial sales and not with judgments in respect of such sales. In
yet other jurisdictions, the remedy of avoidance might not exist at all. Paragraph 1
does not require a State Party to make the remedy available, nor does it affect the
availability of other remedies available under the law of the State of judicial sale
(e.g. remedies in tort). In that regard, remedies may be available at different stages
of the judicial sale procedure, including after the sale is ordered but before the auc-
tion takes place, after the auction takes place but before it is confirmed, and after the
sale has reached completion. Paragraph 1 applies only to a judicial sale that confers
clean title and the remedy of avoidance itself assumes that the sale has reached com-
pletion. Avoidance can thus be contrasted to other remedies that have the effect of
delaying or calling off the sale before the procedure has reached its final stage (i.e.
prior to completion), which are addressed in paragraph 1 of article 4. In some juris-
dictions, such other remedies may be referred to as “suspending” the sale, which in
turn can be contrasted to suspending the effects of a sale once it has reached comple-
tion, which is the other remedy referred to in paragraph 1 of article 9.

206. While differences exist between jurisdictions, grounds for avoidance may
include (a) non-compliance with requirements under domestic law relating to noti-
fication and the procedures for holding public auctions or public tenders (including

(¥*) United Nations, Treaty Series, vol. 1489, No. 25567.
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as specified in the decision ordering the sale), (b) approving or confirming a sale at
a price below market price, and (c) fraud or other wrongdoing on the part of bid-
ders. Consistent with the objective of the Convention to leave matters of procedure
to domestic law, paragraph 1 of article 9 does not deal with grounds for avoidance or
with standing to bring a claim or application. In particular, while compliance with the
requirements of the Convention is a condition for issuance of the certificate of judicial
sale, and the exclusive jurisdiction under paragraph 1 extends to any claim or applica-
tion to challenge the issuance of the certificate of judicial sale, the Convention does
not require the State of judicial sale to make non-compliance a ground for avoidance.

207. In practice, avoidance of a judicial sale is exceedingly rare. It is a remedy
of limited availability given the difficulty of unwinding the effects of a judicial
sale and restoring the parties to their previous positions once action has been taken
on registration under article 7 and the proceeds of sale have been distributed. For
many creditors, it is also unlikely to be an adequate remedy, with the possible
exception of creditors who put in an unsuccessful bid or who allege that the sale
was conducted in a manner that failed to maximize the proceeds. The inclusion of
article 9 in the Convention is not intended to suggest that challenges to a judicial
sale should be encouraged as a matter of course; rather it is designed to ensure that
the validity of a certificate of judicial sale and the conditions for issuance are scru-
tinized exclusively by the State of judicial sale.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 51-52, 54-57
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 59, 68-78
Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 82, 107, 109
Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI paras. 29, 57-60
Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI para. 45

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, paras. 43-47
Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 60-63

2. Effects of avoidance and suspension
(article 9, paragraph 3; article 15, paragraph 2)

208. The effects of a judgment avoiding a judicial sale in exercise of jurisdic-
tion conferred under paragraph 1 of article 9 are limited to the State of judicial
sale under its domestic law. Nevertheless, the Convention acknowledges that, while
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exceptional, the avoidance of a judicial sale may have an impact on the Convention
regime. For instance, a judicial sale may be avoided, or a certificate of judicial sale
invalidated, for reasons that are apt to trigger a challenge on public policy grounds
in another State under article 10. The Convention does not seek to find an answer to
the international effect of avoidance or suspension, which is left to the law applica-
ble in the State in which the issue arises, as provided for in paragraph 2 of article 15.

209. What the Convention does instead is to require any decision that avoids a judi-
cial sale or suspends the effects thereof to be transmitted to the repository. This only
applies to judicial sales for which a certificate has been issued. As with paragraph 3
of article 5, paragraph 3 of article 9 is concerned with the fact of transmission and not
with the modalities of transmission, such as the method used and person responsible
for transmitting the certificate to the repository. Those modalities are left to the law of
the State of judicial sale and the procedures put in place by the repository in perform-
ing its functions under article 11 (see remarks below on article 11).
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K. Article 10. Circumstances in which judicial sale has no international effect
1. Function of article 10

210. Article 10 provides the sole exception to the basic rule contained in article 6.
While article 9 deals with jurisdiction to hear a challenge to a judicial sale in the State
of judicial sale, article 10 deals with the right of any other State Party to refuse the
international effects of a judicial sale. The ground for refusal is limited to the public
policy exception and requires a determination of a court. That determination has effect
only in that State and does not affect the international effects of the judicial sale in any
other State Party. The Convention acknowledges that the public policy exception will
be most likely invoked in the States in which action under articles 7 or 8 is sought.
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2. Public policy exception

211. Public policy is widely admitted among legal systems as a ground for refusing
to recognize or enforce a foreign judgment. While the public policy exception in arti-
cle 10 has been inspired by recent treaty practice, including article 7, paragraph 1 (c),
of the Convention on the Recognition and Enforcement of Foreign Judgments in Civil
or Commercial Matters (2019),(*) it is adapted to the international effects of judicial
sales (recalling that the Convention is not concerned with the recognition and enforce-
ment of foreign judgments; see remarks above on article 6). Matters of public policy
can differ between judicial sales and foreign judgments. But as with foreign judg-
ments, the concept of public policy under article 10 differs between States, which is
recognized by the reference to the public policy “of that other State Party”.

212. Article 10 requires the effect of the judicial sale in the State concerned to
be “manifestly contrary” to public policy. This sets a high threshold, which reflects
recent treaty practice. The threshold is designed to avoid an abusive or overly
expansive application of the public policy exception and requires a compelling
reason as to why giving effect to the foreign judicial sale is contrary to an identified
matter of public policy. It emphasizes that the public policy is expected to apply
only in exceptional cases.

213. In the context of judicial sales, matters of public policy may include the
extinguishment of rights that are considered a mandatory rule of the State con-
cerned, the avoidance of the sale in the State of judicial sale, infringement of sov-
ereignty or security occasioned by the sale, the procurement of the sale by fraud
committed by the purchaser, and conducting the judicial sale in a manner that vio-
lates fundamental principles of due process. As noted above (para. 98), a particu-
larly egregious failure to comply with the notice requirements under the Conven-
tion could give rise to an application invoking the public policy ground. However,
consistent with recent treaty practice, a simple breach of a mandatory rule would
typically not amount to a matter of public policy. Public policy requires the funda-
mental values of the State concerned to be engaged.
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3. Determination

214. The public policy exception requires the determination of a court. The
Convention does not specify the form of that determination or the procedure for
invoking the public policy exception. Consistent with the objective of the Conven-
tion, those matters are left to the law of the State concerned. Article 10 refers to a
“determination” that the effect of the foreign judicial sale “would be” manifestly
contrary to public policy. The word “determination” implies a decision based on
a consideration of information relevant to matters of public policy. The use of the
words “would be” reflects the formulation of the public policy exception in recent
treaty practice. It is not intended to suggest that a provisional or conditional assess-
ment by the court, let alone a mere allegation, would be sufficient.
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L. Article 11. Repository
1. Purpose of the repository mechanism

215. The Convention establishes a repository mechanism to enhance the opera-
tion of the Convention regime by providing public access to instruments that are
required to circulate under the Convention. The repository also has the potential to
promote the dissemination of information on the judicial sale of ships, thereby rais-
ing awareness of the function of judicial sales and supporting research and analysis
for the benefit of the global maritime community.
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2. Identity of the repository (article 11, paragraph 1)

216. Paragraph 1 of article 11 designates the Secretary-General of the Interna-
tional Maritime Organization (hereinafter “IMQ”) as the repository. As an alterna-
tive, it designates an institution named by UNCITRAL. This provision, which is
based on the UNCITRAL Rules on Transparency in Treaty-based Investor-State
Arbitration, recognizes that the Convention does not bind IMO and that the assump-
tion of the repository function by the IMO Secretary-General is subject to approval
by IMO’s governing bodies.

3. Function of the repository (article 11, paragraph 2)

217. The function of the repository is to receive and publish the notice of judi-
cial sale and certificate of judicial sale, as well as any decisions avoiding a judi-
cial sale or suspending its effects. To that end, paragraph 2 of article 11 requires
the repository to publish the instruments in a timely manner upon receipt. All of
these instruments emanate from the State of judicial sale and are required to be
transmitted to the repository under the Convention. The function of the repository
is purely informational, and the publication of instruments has no particular legal
effect under the Convention. In particular, the publication of the notice of judicial
sale does not substitute the requirement to give the notice under paragraph 3 of
article 4, nor does it substitute the requirement to produce the certificate of judicial
sale to prompt action on registration of the ship under article 7 or action to prohibit
arrest of the ship under article 8.

218. The Convention imposes no requirement on the repository to review or to
ensure the accuracy or completeness of instruments transmitted for publication nor
any requirement to translate them for publication. This is confirmed by the require-
ment in paragraph 2 of article 11 that the repository publish each instrument “in the
form and in the language in which it is received”.

219. The Convention purposefully does not prescribe how the repository per-
forms its function but rather leaves it to the repository to put in place procedures
for the receipt and publication of instruments required to be transmitted under the
Convention. The Convention is designed to accommodate the use of an online plat-
form or other online service to receive and publish instruments using automated
systems, and for instruments to be transmitted and accessed via an online account
or other interactive application.

4. Transitional application (article 11, paragraph 3)

220. Paragraph 3 of article 11 makes provision for the repository to receive
and publish notices of judicial sale emanating from a contracting State (within the
meaning of article 2 (f) of the Vienna Convention on the Law of Treaties (1969) (+))
for which the Convention has not yet entered into force. This provision supports the

(*) United Nations, Treaty Series, vol. 1155, No. 18232.

174 EuroPEAN TRANSPORT Law - 2023



transitional application of the Convention (see further remarks below on article 21,

paragraph 3).

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 46, 73
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 67,94
Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 50, 74, 76-81
Report of the thirty-eighth session A/CN.9/1053,

of Working Group VI para. 32

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 85-91

Report of the fortieth session A/CN.9/1095,

of Working Group VI paras. 49-51, 56-62
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 66

M. Article 12. Communication between authorities of States Parties

221. Paragraph 1 of article 12 provides for the communication between authori-
ties in different States Parties. It is based on article 14 of the International Conven-
tion on Maritime Liens and Mortgages (1993) (*) and provides for communication
for the purposes of the Convention as a whole rather than for specific provisions. In
particular, it facilitates direct communication between the court of judicial sale (or
other public authority conducting the judicial sale) and registries for the purposes
of the notice requirements in article 4, and communication between the issuing
authority and the competent authority under article 7 with respect to the issuance of
the certificate of judicial sale. Paragraph 1 of article 12 is premised on an assump-
tion that, without authorization, the authorities in a particular State might only be
able to communicate with foreign authorities via diplomatic channels, which would
not be suited to the expediency required in judicial sale proceedings.

222. Paragraph 1 of article 12 authorizes, but does not require, communication.
Moreover, it does not limit the use of other channels of communication, including
those established under judicial assistance treaties between the States concerned.
This is confirmed by paragraph 2 of article 12. Paragraph 2 is not concerned with
other mechanisms for giving effect to foreign judicial sales that might exist under
such treaties; the application of those other mechanisms is addressed in article 14.

(*¢) See note 2 above.
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References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI para. 74

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, para. 64-65
Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 67-68

N. Article 13. Relationship with other international conventions

223. According to the general principle stated in article 30, paragraph 3, of
the Vienna Convention on the Law of Treaties (1969), a later treaty prevails over
an earlier treaty to the extent of any incompatibility between the two. Article 13
addresses cases in which the application of the Convention is incompatible with
two treaties identified during the preparation of the Convention. Ultimately, the
existence and extent of any incompatibility is a matter of the interpretation of both
instruments in a particular case.

224. Paragraph 1 of article 13 addresses the Convention on the Registration of
Inland Navigation Vessels (1965) and its Protocol No. 2 Concerning Attachment
and Forced Sale of Inland Navigation Vessels (hereinafter “Protocol No. 27).(*7)
That convention is open to members of the United Nations Economic Commis-
sion for Europe (UNECE), as well as States admitted to UNECE with a consulta-
tive status. Protocol No. 2 governs the attachment (including arrest) and forced
sale (including judicial sale) of “any vessel used in inland navigation” (article 2)
and makes provision regarding various matters related to judicial sales that are
addressed in the Convention, namely notice requirements (article 21), the interna-
tional effects of a judicial sale (article 19), and action on registration following a
judicial sale (article 22). As noted in the remarks on the definition of “ship” above
(para. 45), the Convention is applicable to the judicial sale of inland navigation
vessels, and thus its provisions are potentially incompatible with the provisions
of Protocol No. 2 in a particular case. In the event of such incompatibility, para-
graph 1 of article 13 provides for the provisions of the Convention to “give way”
to the protocol so that, in accordance with the general principle stated in article 30,
paragraph 2, of the Vienna Convention on the Law of Treaties (1969), Protocol
No. 2 prevails.

225. Paragraph 2 of article 13 addresses the Convention on the Service Abroad
of Judicial and Extrajudicial Documents in Civil or Commercial Matters (herein-
after “Service Convention”).(*) The Service Convention makes provision for the
transmission of judicial documents emanating from one State for service in another
State. If it applies, the Service Convention provides several channels of transmis-
sion, although for documents to be served in some States Parties, only transmis-

(*7) United Nations, Treaty Series, vol. 1281, No. 21114.
(**) United Nations, Treaty Series, vol. 658, No. 9432.
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sion through a central authority or through diplomatic and consular channels is
provided. Insofar as the Service Convention provides exclusively for the channels
of transmission of judicial documents for service abroad, its provisions are poten-
tially incompatible with the provisions of the Convention that allow for the notice
of judicial sale to be given under the law of the State of judicial sale (article 4,
paragraph 4). Specifically, the notification times involved in using the channels of
transmission available under the Service Convention for giving notice to a person
located in a particular State may not be suited to the expediency required in judicial
sale proceedings, and the law of the State of judicial sale may provide for the notice
to be given using channels other than those provided in the Service Convention.
In that case, paragraph 2 of article 13 is designed not to displace the application of
the Service Convention entirely but rather to avoid the exclusivity of the channels
of transmission provided thereunder. In other words, those channels can be used,
but they do not have to be used. States that have enacted legislation to give effect
to the Service Convention may need to amend that legislation if they wish for the
notice of judicial sale to be given using channels other than those provided in the
Service Convention.

226. As noted above (para. 174), the Convention is not concerned with the rec-
ognition of foreign judgments and therefore does not address it relationship with
treaties such as the Convention on the Recognition and Enforcement of Foreign
Judgments in Civil or Commercial Matters (2019).

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI para. 72

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 31, 65

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 29, 60

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI para. 81

Report of the fortieth session of Working Group VI~ A/CN.9/1095, para. 71
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 69

Note by the Secretariat on the interaction between A/CN.9/'WG.VI/WP.85,
a future instrument on the judicial sale of ships and paras. 12-30
selected HCCH Conventions

O. Article 14. Other bases for giving international effect

227. The purpose of article 14 is to clarify that the Convention does not displace
other treaties or domestic law that provide a more favourable basis for giving effect
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to foreign judicial sales. In the preparation of the Convention, it was acknowledged
that foreign judicial sales could be recognized under the International Convention
on Maritime Liens and Mortgages (1993),(*) as well as under domestic law in
circumstances not covered by the Convention, including on the basis of comity.

228. Article 14 is not strictly a “give way” clause like paragraph 1 of article 13
because (a) it applies to avoid incompatibility in the first place, (b) it applies to
judicial sales conducted in States that are not party to the Convention, as well as
judicial sales that fall outside the scope of the Convention, and (c) it addresses the
interaction of the Convention with domestic law (in addition to that with other
treaties). If, however, the provisions of the Convention are incompatible with the
bases under another treaty for giving effect to a foreign judicial in a particular case,
article 14 provides for the provisions of the Convention to “give way” to the appli-
cation of those bases.

229. Article 14 is not concerned with other treaties and domestic law that, in
a particular case, would deny giving effect to foreign judicial sales. As such, arti-
cle 14 would not give way to the application of grounds for refusal under another
treaty. In that case, the provisions of the Convention, notably article 6, would apply
to their fullest extent, in accordance with the general principle stated in article 30,
paragraph 3, of the Vienna Convention on the Law of Treaties (1969). In the case
of the incompatibility with domestic law, the general principle stated in articles 26
and 27 of the Vienna Convention on the Law of Treaties (1969) would be engaged.

References to preparatory work

Document Reference

Report of the thirty-seventh session A/CN.9/1047/Rev.1,

of Working Group VI para. 17

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, paras. 68-70
Report of the fifty-fifth session of UNCITRAL A/T1/17, paras. 68, 70

P. Article 15. Matters not governed by this Convention
1. Purpose

230. The purpose of article 15 is to clarify that the application of the Convention
does not extend to matters (hereinafter “extraneous matters”) that the Convention is
not intended to govern, namely (a) the distribution of the proceeds of the judicial sale,
(b) personal claims against the former shipowner, and (c) the international effect
of a judgment avoiding or suspending a judicial sale or invalidating a certificate of
judicial sale. As such, article 15 is designed to provide a clear signpost to credi-
tors that those extraneous matters are governed by other applicable law, namely
domestic law. Strictly speaking, article 15 does not deal with exclusions from scope
since the substantive provisions of the Convention are not intended to apply to the

(*) See note 2 above.
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extraneous matters in the first place. For that reason, the paragraphs of article 15 are
not located in article 3. Nevertheless, given the close connection of the extraneous
matters prescribed in article 15 with matters that are governed by the Convention,
and the fact that they were raised during the preparation of the Convention, it was
felt that, to avoid doubt, an express provision clarifying the application of the Con-
vention to those extraneous matters would be useful.

References to preparatory work

Document Reference

Report of the thirty-seventh session A/CN.9/1047/Rev.1,

of Working Group VI paras. 47-48

Report of the fortieth session of Working Group VI ~ A/CN.9/1095, paras. 72,75
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 71

2. Distribution of proceeds

231. The availability of proceeds to creditors is a defining feature of a judicial
sale within the meaning of the Convention (see remarks above on subparagraph (ii)
of the definition of “judicial sale” in article 2). However, unlike the International
Convention on Maritime Liens and Mortgages (1993),(*°) the Convention does not
regulate how those proceeds are distributed or how claims against the proceeds are
prioritized. These matters are governed by the law of the State of judicial sale.

References to preparatory work

Document Reference
Report of the thirty-fifth session A/CN.9/973,
of Working Group VI paras. 22,29
Report of the thirty-sixth session A/CN.9/1007,
of Working Group VI paras. 53, 54

3. Personal claims against the former shipowner

232. As article 1 makes it clear, the Convention is concerned only with judicial
sales that (already) confer clean title. The Convention is not concerned with the
effects of a judicial sale on the survival of personal claims against the former ship-
owner that arise prior to the judicial sale. This includes claims arising under contract
or in tort, as well as other personal claims which, but for the judicial sale, could have
been enforced by attachment against the ship following a court judgment, or which,
by virtue of the judicial sale, could have been enforceable against the proceeds but
were not fully satisfied. Paragraph 1 (b) of article 15 clarifies this position. It does
not create any claim or revive any claim that was extinguished by the judicial sale.

(°%) See note 2 above.
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233. The reference to “person who owned or had proprietary rights in the ship”
as opposed to “owner” is designed to further distinguish matters governed by the
Convention, which makes limited provision with respect to the notification of the
“owner”, and the preservation of personal claims.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI para. 34

Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 51-54

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI paras. 47-48

Report of the fortieth session of Working Group VI~ A/CN.9/1095, para. 73

4. Effects of avoidance and suspension

234. Paragraph?2 ofarticle 15 clarifies that the Convention does not offer ananswer
tothe question, whichisexpected only evertoarise inexceedingly rare circumstances,
as to the international effects of avoidance and suspension of a judicial sale under
article 9 (see remarks above on article 9).

5. Other matters not governed by the Convention

235. As already noted in the remarks above on article 1, the Convention does
not address the conduct of judicial sales, the recognition of judgments in respect
of judicial sales, or whether a judicial sale confers clean title. This is consistent
with the objective of the Convention to establish a harmonized regime for giving
international effect to judicial sales, while preserving domestic law governing the
procedure of judicial sales and the circumstances in which judicial sales confer
clean title. A number of other matters connected with judicial sales were raised dur-
ing the preparation of the Convention, but not included in article 15. Those other
matters include the coordination of insolvency proceedings and parallel judicial
sale proceedings, as well as remedies for wrongful arrest.

References to preparatory work

Document Reference

Report of the thirty-fifth session A/CN.9/973,

of Working Group VI paras. 22, 29-30
Report of the thirty-sixth session A/CN.9/1007,

of Working Group VI paras. 44, 46,70-71
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Document Reference

Report of the thirty-seventh session A/CN.9/1047/Rev.1,
of Working Group VI para. 100

Report of the thirty-ninth session A/CN.9/1089,

of Working Group VI paras. 52-61

Q. Final clauses
1. General

236. The final clauses of the Convention (articles 16-23) are modelled on other
multilateral treaties prepared by UNCITRAL. Time periods specified in the final
clauses are measured in days rather than years for greater certainty.

References to preparatory work

Document Reference
Report of the fortieth session of Working Group VI ~ A/CN.9/1095, para. 76
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 86

2. Depositary (article 16)

237. Article 16 designates the Secretary-General of the United Nations as
depositary of the Convention. The depositary is entrusted with the custody of the
authentic texts of the Convention and of any full powers delivered to the deposi-
tary. The depositary also performs a number of administrative services in connec-
tion with the Convention, including (a) preparing certified copies of the original
text, (b) receiving signatures to the Convention, (c) receiving and keeping custody
of any instruments, notifications and communications relating to the Convention,
and (d) informing States of instruments, notifications and communications relating
to the Convention.

238. The depositary is a different institution and has a different function to the
repository established under article 11.

References to preparatory work

Document Reference
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 72

3. Consenting to be bound (article 17)

239. Establishing a harmonized regime for giving international effect to judicial
sales is best served by securing broad appeal for the Convention among States.
Paragraph 1 of article 17 declares that the Convention is open for signature by “all
States”, which is a formula frequently used in multilateral treaties to promote the
widest possible participation.
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240. The Secretary-General, as depositary, has stated on a number of occasions
that it would fall outside his or her competence to determine whether a territory or
other such entity would fall within the “all States” formula. Pursuant to a general
understanding adopted by the General Assembly on 14 December 1973, in dis-
charging depositary functions relating to a Convention with the “all States” clause,
the Secretary-General will follow the practice of the General Assembly and, when-
ever advisable, will request the opinion of the General Assembly before receiving
a signature or an instrument of ratification or accession. (°')

241. While some treaties provide that a State may express its consent to be
bound by signature alone, the Convention, like most modern multilateral treaties,
provides that it is subject to ratification, acceptance or approval by the signatory
State. Providing for signature subject to ratification, acceptance or approval allows
the State time to seek approval for the Convention at the domestic level and to
enact any legislation necessary to implement the Convention internally, prior to
undertaking the legal obligations from the Convention at the international level.
Upon ratification, the convention legally binds the State.

242. Acceptance or approval of a treaty following signature has the same legal
effect as ratification, and the same rules apply. Accession has the same legal effect
as ratification, acceptance or approval. However, unlike ratification, acceptance or
approval, which must be preceded by signature, accession requires only the deposit
of an instrument of accession. Unlike some multilateral treaties, accession to the
Convention is not subject to any special conditions. Accession is a means by which
a State may become party to a treaty without signing the treaty.

243. The Convention uses the term “State Party” to refer to a State which has
consented to be bound by the Convention and for which the Convention is in force
(see remarks below on article 21). This is extended to regional economic integra-
tion organizations under article 18.

Reference to preparatory work (°?)

Document Reference
Report of the fortieth session of Working Group VI ~ A/CN.9/1095, para. 76
Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 73-75

4. REIO clause (article 18)
(a) Meaning of “regional economic integration organization”

244. In addition to “States”, the Convention allows participation by international
organizations of a particular type, namely “regional economic integration organiza-

(°") See United Nations Juridical Yearbook (1973), United Nations publication, Sales No. E.75.V.1,
part two, chap. IV, sect. A.3 (p. 79, note 9), and United Nations Juridical Yearbook (1974), United
Nations publication, Sales No. E.76.V.1, part two, chap. VI, sect. A.9 (pp. 157-159).

(%2) As the date of the signing ceremony was not set at the time of adoption by the General Assem-
bly, article 17 makes no reference to the time and place for opening the convention for signature.
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tions” (hereinafter “REIOs”). Article 18 acknowledges the growing importance of
REIOs, which already participate in a range of trade-related treaties.

245. The Convention does not define “regional economic integration organi-
zation”. Nevertheless, article 18 encompasses two key elements: the grouping of
States in a certain region for the realization of common purposes, and the transfer
of competencies relating to those common purposes from those States to the REIO.
Although the notion of an REIO is a flexible one, participation in the Convention
is not open to international organizations at large. Most international organizations
do not have the power to enact legally binding rules, since that function typically
requires the exercise of certain attributes of State sovereignty that only few organi-
zations have received from their member States.

(b) Extent of competence of the REIO

246. Article 18 is not concerned with the internal procedures leading to signature,
ratification, acceptance, approval or accession by an REIO. The Convention itself does
not require a separate act of authorization by the member States of the REIO and does
not answer, in one way or the other, the question as to whether the REIO has the right to
consent to be bound by the Convention if none of its member States decides to do so. For
the Convention, the extent of treaty powers given to an REIO - and whether it expresses
its consent to be bound by ratification, acceptance, approval or accession - is an internal
matter concerning the relations between the organization and its own member States.
Article 18 does not prescribe the manner in which REIOs and their member States
divide competences and powers among themselves.

247. Nonetheless, paragraph 1 of article 18 provides that an REIO may only
express its consent to be bound if it “has competence over certain matters governed
by this Convention”. Moreover, this competence needs to be demonstrated by a
declaration made to the depositary pursuant to paragraph 2 of article 18 specifying
the matters governed by the Convention in respect of which competence has been
transferred to the REIO by its member States. Article 18 does not provide a basis
for consenting to be bound by the Convention if the REIO has no competence on
the subject matter covered by the Convention.

248. The REIO does not need to have competence over all the matters governed
by the Convention; such competence may be partial or concurrent with its mem-
ber States. Accordingly, both an REIO and any or all of its member States may
become party to the Convention. In recognition of this, paragraph 1 of article 18
provides that an instrument deposited by the REIO is not counted (in addition to
those deposited by its member States) for the purposes of the entry into force of the
Convention (article 21) or of any adopted amendment (article 22).

249. By expressing its consent to be bound by the Convention, an REIO becomes
a party to the Convention in its own right. This is confirmed by paragraph 3 of
article 18, which provides that any reference to a “State” or “State Party” in the
Convention applies equally, where the context so requires, to an REIO.
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(c) Relationship between the Convention and REIO rules

250. Like other recent multilateral treaties prepared by UNCITRAL, paragraph 3
of article 18 contains a “disconnection clause” to regulate the relationship between
the Convention and the rules enacted by an REIO. It is intended to cover the mem-
ber States of the REIO in their mutual relations and not in their relations with other
States. On its terms, it applies regardless of whether the REIO participates in the
Convention following the procedures established in paragraphs 1 and 2 of article 18.

251. Paragraph 3 of article 18 acknowledges that the rules of an REIO may
apply to the transmission of the notice of judicial sale from one member State to
another, as well as the allocation of jurisdiction among member States in matters
governed by the Convention, and provides that the Convention does not displace
the operation of those rules.

References to preparatory work

Document Reference
Report of the fortieth session of Working Group VI ~ A/CN.9/1095, para. 78
Report of the fifty-fifth session of UNCITRAL A/T7/17, paras. 76-78

5. Non-unified legal systems (article 19)
(a) Mechanism for applying the Convention to territorial units

252. According to the general principle stated in article 29 of the Vienna Con-
vention on the Law of Treaties (1969), a treaty is binding upon each party in respect
of its entire territory, unless a different intention appears from the treaty or is oth-
erwise established. Paragraph 1 of article 19 permits a State to declare that the
Convention is to extend to all its territorial units or only to one or more of them.
Article 20 deals with the timing of that declaration. If no declaration is made, the
Convention extends to all territorial units of the State (article 19, paragraph 3).

253. This provision, which is often called the “federal clause”, is particularly
relevant to States with a federal system of government under which the constituent
states, provinces or other “territorial units” of the State have legislative power over
matters governed by the Convention. For some federal States, while the central
government retains treaty powers, it does not have the power to enact legislation
necessary to implement the Convention in all or some of those territorial units.
Paragraph 1 of article 19 addresses this situation by allowing the State to declare
that the Convention applies only to those territorial units that have enacted legisla-
tion to implement the Convention. Article 20 allows the declaration to be amended
at any time, which acknowledges that the State may apply the Convention progres-
sively to its constituent territorial units.

254. Article 19 is not limited to federal States, and may be used by other States
with separate territorial units, including autonomous territories and overseas ter-
ritories. However, as with federal States, a declaration can only be made under
paragraph 1 of article 19 if “different systems of law are applicable” in those ter-
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ritorial units “in relation to matters dealt with in [the] Convention”. Article 19 is not
designed to be used by REIOs.

(b) Interpretation of the Convention in its application to territorial units

255. Paragraph 4 of article 19 establishes rules for interpreting certain terms
in the Convention in its application to territorial units of a State Party. It applies
regardless of whether the State Party has made a declaration under paragraph 1.

References to preparatory work

Document Reference
Report of the fortieth session of Working Group VI ~ A/CN.9/1095, paras. 79-80
Report of the fifty-fifth session of UNCITRAL A/77/17, paras. 68,79

6. Procedure and effects of declarations (article 20)

256. Article 20, which is modelled on article 21 of the Electronic Communi-
cations Convention, (°?) establishes common rules on how declarations under the
Convention are made and take effect. The Convention contemplates two types of
declaration, which are provided for in paragraph 2 of article 18 (declaration by
REIO on transferred competence) and paragraph 1 of article 19 (declaration by
State on territorial units), respectively.

257. The second sentence of paragraph 4 of article 20 deals with the situation
in which a State makes a declaration on territorial units under paragraph 2 of arti-
cle 18 and modifies or withdraws the declaration less than 180 days before the
Convention enters into force. For ease of administration, the Convention provides
that the modification or withdrawal take effect simultaneously with the entry into
force of the Convention for that State.

References to preparatory work

Document Reference
Report of the fifty-fifth session of UNCITRAL A/77/17, paras. 83-87

8. Entry into force (article 21)
(a) Entry into force generally

258. Multilateral treaties prepared by UNCITRAL have required as few as three
and as many as 10 States to express their consent to be bound in order for the
treaty to enter into force. Paragraph 1 of article 21 requires three States to express
their consent to be bound, which follows the modern trend in commercial law
conventions and promotes the application of the Convention as early as possible
in those States that seek to apply its provisions to their commerce. By virtue of

(**) See note 34 above.
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paragraph 1 of article 18, the instrument of ratification, acceptance, approval or
accession of an REIO is not counted. A 180-day period from the date of deposit of
the third instrument of ratification, acceptance, approval or accession is provided so
as to give States that become parties to the Convention sufficient time to notify all
relevant authorities and other interested parties of its impending entry into force.

(b) Entry into force for States consenting after the Convention has entered into force

259. Paragraph 2 of article 21 deals with the entry into force of the Convention
for States that express their consent to be bound once the Convention has entered
into force. For those States, the Convention provides for a similar 180-day period
as is provided under paragraph 1 of article 21 for the third instrument of ratifica-
tion, acceptance, approval or accession.

(c) Transitional application

260. While judicial sale procedures are typically expedient, it is conceivable -
albeit unlikely - that the Convention will enter into force for a State after the pro-
cedure has commenced but before completion of the sale. To avoid doubt as to the
application of the Convention, paragraph 3 of article 21 provides that the Conven-
tion only applies to judicial sales that are “ordered or approved” after entry into
force for the State of judicial sale. This reflects paragraph 1 (a) of article 3, which
already limits the scope of application of the Convention to judicial sales that are
“conducted in a State Party”, and thus in a State for which the Convention is in
force (cf. article 2 (g) of the Vienna Convention on the Law of Treaties (1969)). The
words “ordered or approved” refer to identifiable actions that are taken with respect
to a judicial sale, as reflected in the definition of “judicial sale”, for which the tim-
ing can be readily determined. While several provisions of the Convention refer to
“conducting” a judicial sale, the operation of those provisions does not depend on
pinpointing the time at which, or period during which, a judicial sale is “conducted”.

261. To address the case in which the Convention enters into force for a State
after notification of a judicial sale (but before the sale is ordered or approved) - and
to avoid needless challenges to the international effect of the judicial sale based on
non-compliance with the notice requirements, in particular the requirement for the
notice of judicial sale to be transmitted to the repository - paragraph 3 of article 11
makes provision for the repository to receive and publish notices of judicial sale
emanating from a State that has consented to be bound by the Convention but
before its entry into force for that State.

References to preparatory work

Document Reference

Report of the fortieth session A/CN.9/1095,

of Working Group VI paras. 76, 81-85
Report of the fifty-fifth session of UNCITRAL A/77/17, paras. 88-90
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9. Amendment (article 22)

262. Article 22 establishes a mechanism for amending the Convention. Amend-
ment provisions are common in multilateral treaties, even if they are not commonly
invoked. By virtue of paragraph 1 of article 18, the instrument of ratification, accep-
tance, approval or accession of an REIO is not counted (in addition to those of its
member States) for the purpose of entry into force of any adopted amendment. The
application of adopted amendments to territorial units to which the Convention has
been extended by declaration is covered by article 19.

References to preparatory work

Document Reference
Report of the fortieth session of Working Group VI~ A/CN.9/1095, paras. 86-88
Report of the fifty-fifth session of UNCITRAL A/77/17, paras. 91-92

10. Denunciation (article 23)

263. Paragraph 1 of article 23 allows a State Party to denounce the Convention.
Denunciation releases the State from its obligation further to perform the Conven-
tion, and thus the Convention ceases to be in force for that State. Just as paragraph 1
of article 19 allows a State to apply the treaty to a particular territorial unit, para-
graph 1 of article 23 allows the State to denounce the treaty for a territorial unit.

264. Under paragraph 2 of article 23, denunciation takes effect 365 days after
the notification is received by the depositary, unless a longer period is specified.
The default period, which is approximately twice the period for entry into force
of the Convention under article 21, is intended to give sufficient time to notify
authorities and other interested parties in the denouncing State and in other States
Parties of the change in the legal regime with respect to the international effect of
judicial sales involving that State.

References to preparatory work

Document Reference
Report of the fifty-fifth session of UNCITRAL A/T7/17, para. 93
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Annex

Table of concordance between the Convention and earlier drafts

Draft Fifth revision  Fourth revision
submitted to of the Beijing  of the Beijing
Final text Commission (') Draft(?) Draft(?)
Art. 1. Purpose Art. 1 Art. 1 Art. 1
Art. 2 (a) Art. 2 (a) Art. 2 (a) Art. 2 (c)
(definition of “judicial sale”)
Art. 2 (b) Art. 2 (b) Art. 2 (b) Art. 2 (j)
(definition of “ship”)
Art. 2 (c) Art. 2 (c) Art. 2 (c) Art. 2 (b)
(definition of “clean title™)
Art. 2 (d) (definition of Art. 2 (d) Art. 2 (d) Art. 2 (e)
“mortgage or hypotheéque”)
Art. 2 (e) Art. 2 (e) Art. 2 (e) Art. 2 (a)
(definitionof “charge”)
Art. 2 (f) (definition Art. 2 (f) Art. 2 (f) Art. 2 (1)
of “registered charge”)
Art. 2 (g) (definition Art. 2 (g) Art. 2 (g) Art. 2 (d)
of “maritime lien”)
Art. 2 (h) Art. 2 (h) Art. 2 (h) Art. 2 (f)
(definition of “owner”
Art. 2 (i) Art. 2 (i) Art. 2 (i) Art. 2 (h)
(definition of “purchaser”)
Art. 2 (j) (definition of Art. 2 (j) Art. 2 (j) Art. 2 (1)
“subsequent purchaser”)
Art. 2 (k) (definition of Art. 2 (k) Art. 2 (k) Art. 2 (k)
“State of judicial sale”)
Art. 3, para. 1 (a) Art. 3, Art. 3, Art. 1
(geographic scope) para. 1 (a) para. 1 (a)
Art. 3, para. 1 (b) Art. 3, Art. 3, Art. 3,
(physical presence para. 1 (b) para. 1 (b) para. 1 (a)
requirement)
Art. 3, para. 2 Art. 3, Art. 3, Art. 3,
(exclusion of State-owned  para. 2 para. 2 para. 2

or operated vessels)
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Third revision

Second revision

First revision

Beijing Draft(’)

of the Beijing of the Beijing of the Beijing
Draft(*) Draft () Draft(°)
Art. 1 Art. 1 - Art. 2
Art. 2 (¢) Art. 2 (¢); see also Art. 1 (¢); see also Art. 1 (h)
art. 3, para. 2(a) art. 2, para. 1(a)
Art. 2 (i) Art. 2 (1) Art. 1 (i) Art. 1 (q)
Art. 2 (b) Art. 2 (b) Art. 1 (b) Art. 1 (c)
Art. 2 (e) Art. 2 (e) Art. 1 (e) Art. 1 (j)
Art. 2 (a) Art. 2 (a) Art. 1 (a) Art. 1 (b)
- - - Art. 1 (0)
Art. 2 (d) Art. 2 (d) Art. 1 (d) Art. 1 (i)
Art. 2 (f) Art. 2 (f) Art. 1 (f) Art. 1 (k)
Art. 2 (h) Art. 2 (h) Art. 1 (h) Art. 1 (1)
Art. 2 (k) Art. 2 (k) Art. 1 (k) Art. 1 (u)
Art. 2 (j) Art. 2 (j) Art. 1 (j) Art. 1 (s)
Art. 1; Art. 1 (see also Art. 4, - (c.f.art.9)
see also art. 6 art. 6, para. 1 para. 1 (chapeau)
(chapeau)
Art. 3, Art. 3, para. 1 (a) Art. 4, Art. 4,
para. 1 (a) (see also art. 6, para. 1 (a) para. 1 (a)
para. 1 (a))
Art. 3, Art. 3, Art. 2, -
para. 2 para. 2 (b) para. 1 (b)
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Draft Fifth revision  Fourth revision
submitted to of the Beijing  of the Beijing

Final text Commission (') Draft(?) Draft(?)
Art. 4, para. 1 (relationship  Art. 4, Art. 4, Art. 4,
with domestic law; proce-  para. 1 para. 1 para. 1bis

dures; procedures for chal-
lenging the judicial sale)

Art. 4, para. 2 Art. 4, Art. 4, Art. 4,
(condition for issuing para. 2 para.?2 para. 1
certificate of judicial sale) (chapeau)
Art. 4, para. 3 (a) Art. 4, Art. 4, Art. 4,
(notification of ship registry) para. 3 (a) para. 3 (a) para. 1 (a)
Art. 4, para. 3 (b) Art. 4, Art. 4, Art. 4,
(notification of holders of para. 3 (b) para. 3 (b) para. 1 (b)

any mortgage, hypothéque
or registered charge)

Art. 4, para. 3 (c) Art. 4, Art. 4, Art. 4,
(notification of holders para. 3 (c) para. 3 (c) para. 1 (¢)
of any maritime lien)

Art. 4, para. 3 (d) Art. 4, Art. 4, Art. 4,
(notification of shipowner)  para. 3 (d) para. 3 (d) para. 1 (d)
Art. 4, para. 3 (e) (notifica-  Art. 4, Art. 4, Art. 4,
tion of bareboat charterers and para. 3 (e) para. 3 (e) para. 1 (e)
bareboat charter registries)

Art. 4, para. 4; annex I Art. 4, Art. 4, Art. 4,
(content of notice and para. 4; para. 4; para. 2;
methods of notification) appendix | appendix | appendix I
Art. 4, para. 5 (a) (publica-  Art. 4, Art. 4, Art. 4,
tion of announcement in the  para. 5 (a) para.5 (a) para. 3 (a)
process or other publication)

Art. 4, para. 5 (b) (transmis- Art. 4, Art. 4, Art. 4,
sion of notice to repository) para. 5 (b) para. 5 (b) para. 3 (b)
Art. 4, para. 6 (language Art. 4, Art. 4, -
requirements when trans- para. 6 para. 6

mitting notice to repository)

Art. 4, para. 7 (reliance Art. 4, Art. 4, Art. 4,

on registry information) para. 7 para. 7 para. 4
Art. 5, para. 1 (issuance of  Art. 5, Art.5,para. 1 Art. 5, para. 1
certificate of judicial sale) para. 1 (chapeau) (chapeau)
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Third revision

Second revision

First revision

Beijing Draft(’)

of the Beijing of the Beijing of the Beijing

Draft(*) Draft () Draft(°)

- (c.f. art. 6) - (c.f.art. 6, - (cf.art. 4, - (c.f.art. 4,
para. 1 (b)) para. 1 (b)) para. 1 (b))

Art. 4, Art. 4, Art. 3, Art. 3,

para. 1 (a) para. 1 (a) para. 1 (a) para. 1 (a)

Art. 4, Art. 4, Art. 3, Art. 3,

para. 1 (b) para. 1 (b) para. 1 (b) para. 1 (b)

Art. 4, Art. 4, Art. 3, Art. 3,

para. 1 (c) para. 1 (c) para. 1 (c) para. 1 (c)

Art. 4, Art. 4, Art. 3, Art. 3,

para. 1 (d) para. 1 (d) para. 1 (d) para. 1 (d)

Art. 4, Art. 4, Art. 3, Art. 3,

para. 1 (e) and (f) para.1 (e) and (f) para.1 (e) para. 2

Art. 4, Art. 4, Art. 3, Art. 3, paras. 3,

para. 2; para. 2; paras. 2 and 3 4 (a) and 7;

appendix | appendix I see also art. 3,

para. 1 (chapeau)

Art. 4, Art. 4, Art. 3, Art. 3,

para. 3 (a) para. 3 (a) para. 4 (a) para. 4 (b)

Art. 4, Art. 4, Art. 3, -

para. 3 (b) para. 3 (b) para. 4 (b)

Art. 4, Art. 4, Art. 3, Art. 3,

para. 4 para. 4 para. 5 para. 6

Art. 5, para. 1 Art. 5, para. 1 Art. 5, para. 1 Art. 5, para. 1

(chapeau) (chapeau) (chapeau) (chapeau)
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Draft

Fifth revision

Fourth revision

submitted to of the Beijing  of the Beijing
Final text Commission (') Draft(?) Draft(?)
Art. 5, para. 2; annex 11 Art. 5, Art. 5, Art. 5,
(form and content para. 2; para. 1; paras. 1 and 2;
of certificate) appendix II appendix II appendix II
Art. 5, para. 3 (transmission  Art. 5, Art. 5, Art. 5,
of certificate to repository)  para. 3 para. 2 para. 3
Art. 5, para. 4 Art. 5,para.4  Art. 5, Art. 5,
(no legalization) (see also art. 20) para. 3 para. 4
Art. 5, para. 5 Art. 5, Art. 5, Art. 5,
(evidentiary value) para. 5 para. 4 para. 5
Art. 5, paras. 6 and 7 Art. 5, Art. 5bis Art. 5bis
(electronic form) paras. 6 and 7
Art. 6 (international Art. 6 Art. 6 Art. 6
effects of a judicial sale)
Art. 7, paras. 1 and 2 Art. 7, Art. 7, Art. 7,
(actions to be taken paras. l and 2  paras. 1 and2  paras. 1 and 2
by the registry)
Art. 7, paras. 3 and 4 Art. 7, Art. 7, Art. 7,

(translation and copy of the paras. 3 and 4
certificate of judicial sale)

paras. 3and 4  paras. 3 and 4

Art. 7, para. 5 Art. 7, Art. 7, Art. 7,
(refusal to take action) para. 5 para. 5 para. 5
Art. 8, paras. 1 and 2 Art. 8, Art. 8, Art. 8,
(general rule) paras.l and2  paras.land2  paras. 1 and 2
Art. 8, para. 3 (translation of  Art. 8, Art. 8, Art. 8,
the certificate of judicial sale) para. 3 para. 3 para. 3
Art. 8, para. 4 Art. 8, Art. 8, Art. 8,
(refusal to take action) para. 4 para. 4 para. 4
Art. 9, paras. 1 and 2 Art. 9, Art. 9, Art. 9,

(exclusive jurisdiction to avoid
and suspend judicial sale)

paras. 1 and 2

paras. 1 and 2

paras. 1 and 2

Art. 9, para. 3 (transmission Art. 9, - Art. 5,
of avoidance/suspension para. 3 para. 7
decision to repository)

Art. 10 (circumstances Art. 10 Art. 10 Art. 10

in which judicial sale has
no international effect)

192 EuroPEAN TRANSPORT Law - 2023



Third revision

Second revision

First revision

Beijing Draft(’)

of the Beijing of the Beijing of the Beijing
Draft(*) Draft () Draft(°)
Art. 5, Art. 5, Art. 5, Art. 5,
paras. 1 and 2; paras. 1 and 2; paras. 1 and 2; paras. 1 and 2;
appendix II appendix II annex annex
Art. 5, Art. 5, Art. 5, -
para. 3 para. 3 para. 3
Art. 11, Art. 11, Art. 11 -
para. 1 para. 1
Art. 5, Art. 5, Art. 5, Art. 7,
para. 5 para. 5 para. 5 para. 5
Art. 11, Art. 11, - -
paras.2 and 3 paras.2 and 3
Art. 6 Art. 6, Art. 6 Art. 7,
para. 1 para. 1
Art. 7, Art. 7, Art. 7, Art. 6,
paras. 1 and 2 paras. 1 and 2 para. 1 paras. 1 and 2
Art. 7, Art. 7, Art. 7, Art. 6,

paras. 3 and 4

Art. 7,
para. 5

Art. 8,
paras. 1 and 2

Art. 8,
para. 3

Art. 8,
para. 4

Art. 9,
paras. 1 and 2

Art. 5,
para. 7

Art. 10
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paras. 3 and 4

Art. 7,
para. 5

Art. 8,
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Art. 8,
para. 3

Art. 8,
para. 4
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paras. 1 and 2

Art. 10
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paras. 3 and 4

Art. 8,
paras. 1 and 2

Art. 8,
para. 4

Art. 9,
paras. 1 and 2

Art. 10,
para. 1

paras. 3 and 4

Art. 7,
para. 2

Art. 7,
para. 3

Art. 8,
paras (a) and (c)
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Draft Fifth revision  Fourth revision
submitted to of the Beijing  of the Beijing

Final text Commission (') Draft(?) Draft(?)
Art. 11 (repository) Art. 11 Art. 11 Art. 11
Art. 12 Art. 12 Art. 12 Art. 12

(communication between
authorities of States Parties)

Art. 13 Art. 13 Art. 13, Art. 13,

(relationship with other paras.2 and 4  para.?2

international conventions)

Art. 14 (other bases for Art. 14 Art. 13, Art. 13,

giving international effect) paras. 1 and 3  para. 1

Art. 15, para. 1 Art. 15, Art. 14 Art. 14

(matters not governed para. 1

by the Convention)

Art. 15, para. 2 Art. 15, Art. 9, Art. 9, para. 5

(effects of avoidance para. 2 para. 5 (cf.art.5,

/suspension) (cf.art.9, para. 6 and art. 9,

paras. 3 and 4) paras. 3 and 4)

Art. 16 (depositary) Art. 16 Art. 15 Art. 15

Art. 17 Art. 17 Art. 16 Art. 16

(consenting to be bound)

Art. 18 (REIO clause) Art. 18 Art. 17 Art. 17

Art. 19 Art. 19 Art. 18 Art. 18

(non-unified legal systems)

Art. 20 (procedure and Art. 21 - -

effects of declarations)

Art. 21 (entry into force) Art. 22 Art. 19 Art. 19

Art. 22 (amendment) Art. 23 Art. 20 Art. 20

Art. 23 (denunciation) Art. 24 Art. 21 Art. 21
Footnotes

(") A/CN.9/1108, considered by the Commission at its fifty-fifth session (A/77/17, paras. 24-99).
() A/CN.9/WG.VI/WP.94, considered by Working Group VI at its fortieth session (A/CN.9/1095).
(®) A/CN.9/WG.VI/WP.92, considered by Working Group VI at its thirty-ninth session (A/CN.9/1089).
(*) A/CN.9/WG.VI/WP.90, considered by Working Group VI at its thirty-eighth session (A/CN.9/1053).
(5) A/CN.9/WG.VI/WP.87, considered by Working Group VI at its thirty-seventh session
(A/CN.9/1047/Rev.1).

() A/CN.9/WG.VI/WP.84, considered by Working Group VI at its thirty-sixth session (A/CN.9/1007).
() A/CN.9/WG.VI/WP.82, considered by Working Group VI at its thirty-fifth session (A/CN.9/973).
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Art. 13 Art. 13 Art. 13 -

Art. 14, Art. 14, - Art. 3,
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Art. 17 Art. 17 - -

Art. 18 Art. 18 - -
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Why ICS Supports the Convention
on the International Effects of Judicial Sales of Ships

Leyla PEARSON (¥)

As soon as the draft convention was taken up by UNCITRAL, ICS engagement
in the discussions was actively supported by our members - the national shipown-
ers associations. This is because ICS is the advocate for international shipowners
and operators at meetings of the UN bodies that impact on shipping. BIMCO also
supported ICS engagement and asked us to to lead. Our position has been co-ordi-
nated with BIMCO throughout the discussions.

As it is quite a niche area, we had to look to our members for assistance and to
provide the necessary expertise. We were delighted when the Royal Belgian Ship-
owners Association put forward Peter Laurijssen (CMB’s Legal Director), who had
been involved in the project from the early stages as a member of the CMI IWG and
Mr Laurijssen represented ICS throughout the UNCITRAL discussions.

The ICS mantra is “global rules for a global industry” and so we were always
supportive in principle of the wish to promote greater legal certainty in this area.
The ultimate goal being to facilitate continued trading of a ship sold by way of a
judicial sale, without disruption.

We were concerned however to ensure that a fair balance was struck between all
of the interests involved in a judicial sale.

Shipowners are central to judicial sales of ships in their capacities as the owner
of the ship being sold, the purchaser, and often as creditors with claims against the
proceeds of sale.

From the outset, the ICS position was aimed at trying to ensure that due process
safeguards would be in place for the defaulting shipowner while at the same time the
all important legal certainty would be achieved for the purchaser. ICS has considered
the final text and concluded that an appropriate balance has been achieved. The con-
vention will promote greater legal certainty by ensuring that a properly held judicial
sale of a ship in a State Party, which conferred clean title to the purchaser resulting
in a certificate of judicial sale being issued by the State of the judicial sale, would be
given full effect in other States Parties. This would be to the benefit of all interests.

ICS is pleased that the General Assembly of the United Nations adopted the Con-
vention on the International Effects of Judicial Sales of Ships on the 7% of Decem-
ber 2022. The ICS Maritime Law Committee has reviewed the final text and con-
cluded that the convention should be supported by ICS and promoted in due course
when it is open for ratification following the signing ceremony, which is due to take
place in Beijing later this year.

(*) Leyla Pearson, Senior Manager - Legal at International Chamber of Shipping
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How ICS will encourage States to ratify the convention

ICS made a statement in support of the new convention at the IMO Legal Com-
mittee meeting in March 2023 and encouraged member States to give their careful
consideration to ratification at the earliest possible opportunity.

In addition ICS and CMI are partners in a long-standing “ratification campaign”
that was initiated by ICS many years ago and which we think could provide a good
framework for promotion of the new convention. The ICS Maritime Law Com-
mittee has agreed that the new convention should be included in the brochure that
accompanies the campaign, when it is next updated.

Once the new convention has been officially adopted and is open for ratification,
ICS will be asking its members (the national shipowners associations) to urge their
governments to ratify it.

Promotion of widespread ratification of the new convention is something that
national shipowners associations and national maritime law associations could take
up with their governments together. Many national shipowners associations are
actively involved in their national maritime law associations and it could be more
powerful to work together and join forces in the promotion of the new convention.
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Statement made by BIMCO
at the occasion of CMI’s 125th anniversary Conference
in Antwerp, Belgium

Sgren LARSEN(*)

I would like to express my appreciation to the CMI for inviting me — and BIMCO
— to join this Conference. The CMI and BIMCO have, since long, had close ties
and in many ways shared views on the importance of the unification of interna-
tional maritime law. It is therefore a great pleasure to be here today to celebrate the
125 years’ anniversary of the organisation.

The topic for the International Working Group meeting today being judicial sale
of ships, I cannot help remarking how appropriate it is that this impressive anni-
versary coincides with what will be the end of a long road — the road that led to the
Beijing draft — when the UN General Assembly considers the draft Convention for
adoption at its next meeting.

As some of you may recall, BIMCO played what I would call a “not insignifi-
cant role” in what led UNCITRAL to take on the project when representatives of
BIMCO participated in the Malta Colloquium in 2018 and the UNCITRAL meet-
ing soon after. Here — at a critical time when support for the project was some-
what limited — we expressed BIMCQO’s support to the project. One thing led to
the next and the baton was picked up by the International Chamber of Shipping
which appointed Peter Laurijssen of CMB, who is also a longstanding member of
BIMCO’s Documentary Committee, to take part in the negotiations on behalf of the
shipping industry. Mr Laurijssen has done a great job and I would like to take this
opportunity to also thank him for all the hard work he has done in the past years.

And this brings me to the last, and perhaps most important, point I would like to
make today: The reason why we decided to support the development of an inter-
national legal framework dealing with the judicial sale of ships is that this matter
goes to the very roots of BIMCO and our raison d’étre as an organisation — and,
namely, our long-held view that a truly global industry such as shipping depends
on global rules.

When the matter was discussed in Malta, it was against the backdrop of some
very significant cases in which judicial sales had not been recognised across bor-
ders. Cases, where shipowners — either in their capacity as buyers, sellers or credi-
tors — had had serious problems as a result of non-recognition in one state of a judi-
cial sale in another state. An international legislative instrument had the potential
to improve the situation and promote greater legal certainty. This is how BIMCO’s

(*) Seren Larsen, Deputy Secretary General at BIMCO
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support came about in the first place. Coupled with the close ties we have had with
the CMI over the years.

We are now reaching the finishing line on what we consider a well-drafted,
broadly acceptable and legally sound international instrument. For the same reason
we are confident that the UNCITRAL General Assembly will approve the draft
Convention and hope it will very quickly be broadly ratified and gain wide accep-
tance — and you can count on BIMCO’s support in promoting it.

Thank you again for letting me address the International Working Group today.
I wish you all a successful Conference and continued celebration of the organisa-
tion’s first 125 years!
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Danish Shipping
and the UNCITRAL Convention
on the International Effects of Judicial Sales of Ships

Henriette INGVARDSEN (*)

On the 7th of December 2022 the General Assembly of the United Nations has
adopted the Convention on the international effects of judicial sales of ships, which
shall be known as the Beijing Convention. It has authorised that a signing cer-
emony be held in Beijing as soon as practicable in 2023. Signing is expected to take
place in September this year.

As early as 2018, when UNCITRAL decided to take up the so-called Beijing
Draft of the Comité Maritime International (CMI), Danish Shipping has formally
expressed its support to the project. It has followed up on the drafting work of
UNCITRAL Working Group VI in various international fora, in particular through
active participation in the BIMCO Documentary Committee and the Legal Com-
mittee of the International Chamber of Shipping (ICS).

Recognising the importance of unification of maritime law to provide legal cer-
tainty for shipowners and operators that are trading internationally, Danish Ship-
ping supports the ratification of the Convention. It will do so by advocating its
ratification with the authorities in Denmark and international shipping fora.

Danish Shipping is a trade and employer organisation. Half of the members of
the organisation own ships registered in Denmark, the other half run their activities
in Denmark under other flags of state. Danish Shipping was established in 1884.
Since then, it has been working as a collective point for the Danish shipping indus-
try, and today it plays an important and active role in relation to the authorities and
decision-makers nationally and internationally. Denmark is currently number 9 on
the list of global operator nations with operated tonnage at 61.4 million gross ton.
By January 2023, 760 ships fly the Danish flag representing 22.7 million gross ton.
This makes Denmark the 11th largest flag state in the world in terms of tonnage
under the Danish flag. Containerships account for the largest segment measured
in gross tonnage, followed by tankers. However, measured in number of vessels,
offshore and specialized vessels account for the largest segment.

As such Danish Shipping supports internationally recognised rules that will
strive towards unification and facilitation of international trade in the area of judi-
cial sales of ships. From time to time, shipowners borrow money from the bank and
give as security a mortgage on the ship. The value of the security would be reduced
if - when it came to be sold from the court - there would be doubts as to whether the
buyer would get a title free of encumbrances and debts. Therefore, the international

(*) Henriette Ingvardsen, Head of Legal Affairs, Politics and Analysis at Danish Shipping
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legal effects of a judicial sale of ships as envisaged by the Convention, would be
to the benefit of the shipping community. Furthermore, Danish Shipping believes
that the Convention establishes the necessary conditions and criteria to make sure
that a judicial sale of a ship will be recognised smoothly in another country. Ship-
ping is international in nature and likewise should the recognition of judicial sale
of a ship by a foreign country be. To sum up, Danish Shipping sees advantages in
harmonised international rules contained in the Convention, as they will facilitate
the registering of a ship following a judicial sale, create legal certainty, higher value
of the ship and enhancement of the chances of affordable and good ship finance for
the parties interested in buying from a judicial sale.

Shipowners are central to judicial sales of ships in their capacities as the owner
of the ship being sold, the purchaser, and often as creditors with claims against the
proceeds of sale. The ultimate goal being to facilitate continued trading of a ship
sold by way of a judicial sale, without disruption. Furthermore, due process safe-
guards for the defaulting shipowner are provided for, while at the same time the
all important legal certainty is achieved for the purchaser. The legal certainty cre-
ated by the Convention will contribute to a higher sale revenue to the benefit of all
creditors of the ship, including not only ship financiers and suppliers but also other
shipowners with claims against the defaulting owner. Importantly, the Convention
also provides clear guidance to shipping registrars in terms of documents required
for the de- and re-registration of ships that have been sold judicially.

All in all, Danish Shipping believes that the Convention as adopted by the UN
General Assembly strikes a fair balance between all of the interests involved in a
judicial sale.
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Judicial support for the Beijing Convention
on the International Effects of Judicial Sales of Ships

Neil MCKERRACHER (*)

Since May 2019, through its role as an observer/participant in an UNCITRAL
Working Group the International Association of Judges has been supporting this
project designed to better facilitate and improve international commercial relation-
ships and to improve mutual respect for the work of courts in various countries.
IAJ was represented by the Hon. Justice Neil McKerracher of the Federal Court of
Australia at New York for the first meeting and in following meetings during the
pandemic by video. The Hon. Mr Justice Brian McGovern then of the Irish Court
of Appeal attended the second session in Vienna in November 2019.

The law of Admiralty, internationally, in both common law and civil law coun-
tries, has long provided a remedy of arresting ships when shipowners are, poten-
tially, liable to an arresting creditor in a variety of ways. When liability has been
established and even if the ship is not released, the arrested ship may be sold by
the arresting court or government body. This procedure is common to numerous
countries and relies on comity for recognition in other jurisdictions.

A real difficulty can arise in circumstances where a vessel is purchased following
a court ordered sale in country A, only to find that the flag State B refuses to transfer
the ship from its Register. Secondly, a problem may arise where a court in another
State has sold a vessel over which a citizen has taken a mortgage, without first hav-
ing given notice that there were proceedings underway. Thirdly, as there are risks
as to such problems, prices on judicial sales have been conspicuously deflated.
Inability to recover full value on a sale can damage, for example, the prospects of a
financier recovering all sums due under a mortgage and indeed creditors generally.

The main practical issues and obstacles in the maritime environment were:

— The lack of legal certainty for a buyer in relation to conferring clean title by
judicial sale, leading to problems being experienced in the deregistration pro-
cess in the country of the former flag;

— The obstacle in relation to the recognition of the effects of the judicial sale in
respect of the clearance of all former encumbrances and liens;

— The increase of transactional costs in cases of resistance in the enforcement of
the ship’s sale and the risk of costly proceedings and payments by old credi-
tors attempting to arrest vessels after the judicial sale;

(*) Hon. Neil McKerracher KC former judge of the Federal Court of Australia, former joint national
co-ordinator of Admiralty and Maritime practice area and representative of the observer, International
Association of Judges
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— Factoring of those risks when evaluating the level of bidding in judicial sales,
causing a loss on the recoverable assets to the detriment of all creditors (such
as crew, financiers, cargoes, ports, agents, bunker suppliers, barge operators,
etc.) of the old ship-owner resulting from a less favourable judicial sale due to
the lack of certainty in respect of its recognition by courts and authorities; and

— Reduced sales proceeds leading to a downwards trend on the brokers’ vessel
evaluation and thereby causing a general loss of vessel values in the entire
market.

The solutions devised in principle by Comite Maritime International (CMI)
have been widely supported including by IAJ, The Federal Court of Australia and
numerous others, notwithstanding the differences in legal systems — legislatively,
judicially and administratively in member countries of the UN. Much debate has
ensued to accommodate such differences in a way which will maintain the auto-
nomy of signatory States.

The Draft convention will in very summary form provide the following —

First, the Convention would give all parties interested in the vessel, such as own-
ers and mortgagees, the right to notice that proceedings are underway before any
judicial sale can be ordered.

Secondly once a sale has occurred, a certificate will be issued and registered
internationally, which other parties to the Convention would have to recognise, in
particular, the flag State. This process is designed to ensure that the ship will be
sold with a clean title, or at least with a clear statement of any securities remaining
against the vessel.

The Convention also provides for a limited number of situations in which the
judicial sale can be challenged, for example, if the ship was not physically present
in the jurisdiction of the State when the judicial sale was conducted.

However, under the convention, the mode of sale and the distribution of the pro-
ceeds of sale will all remain questions to be resolved by each State’s own domestic
laws and domestic judiciary.

From the judicial perspective, a central fundamental attraction of the instrument
is that in achieving its ends in a simple way, it does not seek or purport to erode any
signatory State’s sovereignty. To the contrary, it leaves both the substantive and the
procedural elements of a judicial sale in the hands of the country effecting it to do
so in accordance with its own laws and procedures. This is an important element
for courts as well as for Governments. The Convention as approved now achieves
not only the commercial benefits but also ensures this key benefit.

It has been a privilege to be involved in the initiatives and efforts of CMI and
others and to have the benefit of the expertise of the secretariat of UNCITRAL.
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Proposal of the Government of Switzerland
for possible future work on cross-border issues
related to the judicial sale of ships

Alexander VON ZIEGLER (*)

1. Introduction

At its fiftieth session (Vienna, 3 to 21 July 2017), the United Nations Commis-
sion on International Trade Law noted the importance of a proposal (A/CN.9/923)
of the Comité Maritime International (CMI) drawing attention to problems arising
around the world from the failure to give recognition to judgments in other jurisdic-
tions when ordering the sale of ships. (') While a number of delegations supported
the proposal and expressed interest in taking it up, subject to the availability of
working group resources and any necessary consultation with other organizations,
it was agreed that additional information in respect of the breadth of the problem
would be useful. (?)

It was suggested “that CMI might seek to develop and advance the proposal
by holding a Colloquium so as to provide additional information to the Commis-
sion and allow it to take an informed decision in due course”.(*) The Commission
further “agreed that UNCITRAL, through its secretariat, and States would support
and participate in a Colloquium to be initiated by CMI to discuss and advance the
proposal”.(*) The Commission agreed to revisit the matter at a future session. (%)

To that end, following a request from the Government of Malta, the UNCITRAL
secretariat extended a formal invitation to all Member and Observer States of
UNCITRAL to participate in a high-level technical Colloquium in respect of the
cross-border judicial sale of ships, as well as the recognition of such sales.

Based on the outcome of the discussions during the Colloquium and based on
the support of all represented industries, the government of Switzerland proposes
that UNCITRAL consider taking up work on an international instrument to resolve
cross-border issues on the recognition of judicial sales of ships.

2. The Colloquium

The Government of Malta, through its Ministry for Transport, Infrastructure and
Capital Projects, in collaboration with CMI and the Malta Maritime Law Associa-

(*) Prof. Dr. A. von Ziegler, Partner at Schellenberg Wittmer AG Rechtsanwilte, Ziirich; Past-
secretary General Comité Maritime International.

(") Official Records of the General Assembly, Seventy-second Session, Supplement No. 17
(A/72/17), paras. 456-465.

(» Ibid., para. 464.

() Ibid.

(*) Ibid., para. 465.

(®) Ibid.
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tion, co-hosted the Colloquium on 27 February 2018 at the Chamber of Commerce
in Valletta, Malta. Panellists and attendees examined the scope of problems associ-
ated with judicial sales of ships, as well as possible solutions.

Participants were requested to elaborate on the proposal submitted by CMI to the
Commission stating that “[pJurchasers, and subsequent purchasers, must be able to
take clean title to the ship so sold and be able to de-flag the ship from its pre-sale
registry and re-flag the ship in the purchaser’s selected registry so as to be able to
trade the vessel appropriately without the threat of costly delays and expensive liti-
gation. This, in turn, will enable the purchased ship to trade freely; and ensures that
the ship will realize a greater sale price which will benefit all the related parties,
including creditors (which could include port authorities and other government
instrumentalities that have provided services to a ship owner)”. (%)

3. Participation at the Colloquium

It was noted that the lack of certainty in recognition of judgment affected a broad
spectrum of industries and States. The Colloquium had 174 participants, including
delegates from 60 countries. Delegates represented Governments, including Gov-
ernments of flag States; the judiciary; the legal community; a number of specific
industries, such as shipowners, banks/financiers, shipbrokers, ship repairers, ship-
builders, bunker suppliers, port and harbour authorities, charterers, tug operators,
and ship agents; and a number of International Organizations, such as the Institute
of Chartered Shipbrokers, BIMCO and the International Transport Workers Feder-
ation (ITF). The Colloquium also received a written submission by the Federation
of National Associations of Ship Brokers and Agents. The participants shared how
their industries and States were impacted by the lack of harmony among States in
recognizing the judicial sale of a ship in another jurisdiction.

A. Shipowners

A prominent shipowner representative identified four of the most important con-
siderations in relation to judicial sales: (1) legal certainty; (2) maximization of the
asset value; (3) availability of ship finance; and (4) ease of registration after the
sale has taken place. It was stated that the failure to resolve these considerations
distorted the ship sale market and caused asset value destruction to the detriment
of the industry as a whole.

The presentations by shipowners, both as sellers and potential buyers, made clear
that their primary interest was legal certainty, which was demonstrably absent from
the current process of judicial sales. If greater certainty in the recognition process
could be attained, it was thought to lead to a higher valuation in assets, in both auc-
tion and sale values, which would in turn result in greater availability of finance.

It was added that there was an interest of all involved in maritime trade (includ-
ing cargo interests, trade-financing banks, insurers, and others) that the vessel

(6) See para. 5, A/CN.9/923.
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employed not be stopped by unnecessary arrests instituted by former creditors or
owners, despite the fact that the vessel had been sold by judicial sale. It was noted
that any transit-interruption would be a nuisance to trade and shipping and would
create costs and damages.

There was a clear statement by the shipowners that the situation needed to be
clarified by way of an international instrument and that the points drafted by CMI
could resolve the issue in a simple and pragmatic way. (")

B. Financiers/ship financing banks/shipbrokers

The support of many banks, regardless of their location, for an international
regime to mitigate risk was emphasized. A leading ship financier, who shared the
views of 11 major banks from his jurisdiction, agreed with the need for certainty
and highlighted the substantial value of the assets at issue. From the perspective of
lenders, it was felt that shipping markets are volatile. In light of these uncertainties,
it was said that banks attempt to circumvent the problems by searching for ami-
cable solutions, creating additional costs. Without a reliable international basis for
recognition of judicial sales of vessels, it was stated that buyers would need to be
satisfied with risks when obtaining the title, which would drive down the sale price.

C. Ship registries

The registrar of the Maltese Flag, which has been the largest flag in Europe for
a number of years with over 72 million tons, described the uncertainties that arise
from a foreign judicial sale. It was noted that most registries are national systems
designed to sell domestic ships in local courts, and the difficulty of having a ship
deleted from a register if it had been sold in a foreign jurisdiction was explained.
It was stated that circumstances would be greatly improved for all parties by the
issuance of an internationally-recognized certificate of judicial sale by the State in
which a sale takes place.

It was widely felt that the creation of an instrument that retained a narrow focus
on the process leading to recognition (instead of a broad project covering rules on
the actual judicial sale) would be a manageable project that would increase the
likelihood of having an international instrument adopted efficiently.

D. Legal community

Legal practitioners from common law, civil law, and mixed systems cited numer-
ous cases, particularly cases of abuse of the process of ship arrest, in jurisdictions
around the globe to highlight the lacuna in international legislation in regard to the
recognition of a judicial sale by a foreign court. There was a clear consensus that

(7) Several references to the draft instrument were made by participants at the Colloquium. As noted
in para. 3 of A/CN.9/923, “the topic has been discussed and a draft international instrument prepared
at numerous meetings including the Beijing Conference in 2012, the Dublin meeting of 2013 and the
Hamburg Conference of 2014 where a draft instrument was completed, and approved.”
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the number of proceedings created unnecessary costs and frictions, thereby further
devaluing assets in the commercial world. From their practical experience repre-
senting clients from all aspects of the industry, participants shared the same request
of filling the legal gap and enabling a friction-free transition from the former reg-
istry to the new registry, and to the new shipowner, freeing the sold vessel from all
encumbrances she may have had prior to the judicial sale.

Reference was made to the work undertaken by CMI. It was felt that CMI work
not only consisted of valuable in-depth studies of the problems and their possible
solutions but also demonstrated interest in adopting rules that would be suitable for
industries and compliant with different legal traditions.

E. Bunker suppliers/service providers

Typical ship creditors were represented at the Colloquium by bunker suppliers,
who are often also bunker barge owners. The creditors highlighted the “need for
certainty which in today’s economic climate overshadows any other commercial
consideration.” It was noted that the main concern of such creditors is the fact that
they operate with very small margins and that any step undertaken outside unified
and clear patterns involve economically unjustifiable costs and risks. Support was
expressed in favour of a recognition regime at the Colloquium, as a regime would
introduce clear and harmonized rules and outweigh the interest in arresting the ves-
sel after a judicial sale in an attempt to obtain funds.

F. Crew interests

It was widely felt that seafarers on board vessels belonging to owners who had
defaulted would benefit from a simplified recognition process. It was stated that the
crew languish in various ports all over the world, unable to leave the vessel, and
have very little by way of provisioning and fuel to keep generators going. It was
felt that the longer the proceedings took, the greater the pain for the crew mem-
bers, who would struggle to be paid and repatriated. The ITF Malta branch, which
handles dozens of such cases, expressed its support for an instrument to mitigate
the hardships endured by the seafarers and their families during such affairs.

G. Ports/port service providers

The Malta Harbour Master explained how important it was for judicial sale pro-
cedures to be as smooth and as quick as possible to assist in the management of the
phenomenon of abandoned vessels, which causes havoc in ports and undermines
smooth trading operations.

H. Maltese Government

Minister Ian Borg, Minister for Transport, Infrastructure and Capital Projects,
explained that as a direct result of being the largest flag in Europe, and being in the
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centre of the Mediterranean, Malta heavily focused on the provision of services to
the international trading community.

It was noted that Malta has a highly developed, robust and efficient legal regime
providing for both judicial sale by auctions and a renowned system of court
approved private sales. It was stated that all the industries, the financiers and ship-
builders who had mortgages registered in the Maltese Register of ships, as well as
the hundreds of service providers, including ship repairers, bunker suppliers, sup-
pliers of provisioning to ships, crew, cargo handling, trans-shipment, and services
given to the oil and gas industry, needed the comfort of knowing that that they
could resort to judicial sales in Malta, in the event the owner defaulted, and that
those sales would be recognized worldwide. This would provide certainty to inter-
ested buyers, thereby increasing the value of the vessel during the sale.

Minister Borg thanked CMI for their initiative in bringing together a cross sec-
tion of the maritime industry with the aim of discussing the pertinent subject. He
stated, “Having an international instrument on the recognition of judicial sales of
ships is an important step which aims to introduce a substantial degree of stability
and uniformity in an important aspect of maritime trade. Malta’s participation in
the discussion of this important instrument is imperative.”

4. Possible Solutions and Feasibility

The Colloquium established that the main issues and obstacles witnessed in the
trade and maritime environment were:

— The lack of legal certainty in relation to the clean title which a judicial sale is
intended to confer on a buyer, leading to problems being experienced in the
de-registration process in the country of the former flag;

— The obstacles in relation to the recognition of the effects of the judicial sale in
respect of the clearance of all former encumbrances and liens;

— The increase of transactional costs in cases of friction in the enforcement of
the ship’s sale and the risk of costly proceedings and payments just for nui-
sance value by old creditors attempting to arrest vessels after the judicial sale;

— Factoring of those risks when evaluating the level of bidding in judicial sales,
causing a loss on the recoverable assets to the detriment of all creditors (such
as crew, financiers, cargoes, ports, agents, bunker suppliers, barge operators,
etc.) of the old shipowner resulting from a less favourable judicial sale due to
the lack of certainty in respect of its recognition by courts and authorities; and

— Reduced sales proceeds leading to a downwards trend on the brokers’ vessel
evaluation and thereby causing a general loss of vessel values in the entire
market.

Among the delegates and panellists there was consensus that:

— All parties were affected negatively by the gap in legal certainty;
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— The gap could be filled from a legal perspective by providing an instrument
on recognition on judicial sale of ships;

— A draft instrument that had been prepared by CMI would provide a helpful
reference if work were to be taken up on this topic by UNCITRAL,;

— UNCITRAL was the appropriate forum to resolve issues involving pernicious
effects on cross-border trade. It was noted that UNCITRAL has experience
in closely linked issues such as transborder insolvency issues and securities.
The working methods of UNCITRAL, which permit close involvement of
international industry organizations, would also facilitate the conclusion of an
instrument that would be broadly supported across industries.

5. Conclusion

Broad consensus emerged from the Colloquium in support of an international
instrument to remedy the problems arising from the lack of harmony among States
in recognizing the judicial sale of a ship in another jurisdiction. For that reason,
Switzerland proposes that UNCITRAL undertake work to develop an international
instrument on foreign judicial sale of ships and their recognition. It is noted that
CMI has undertaken significant work on identifying issues and possible solutions
on this topic, and that this work has been endorsed by a number of industries and
States. That work provides a useful starting point to further UNCITRAL work,
providing guidance for a working group and indicating the direction that might be
taken.
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A good decision by Portugal

Gongalo SANTOS (*¥)

Portugal’s support for the Convention on the International Effects of Sales of
Ships in Law is positive for the Portuguese International Shipping Register.

On 7 December 2022, the United Nations General Assembly adopted the Con-
vention on the International Effects of the Judicial Sale of Ships, which will be
known as the Beijing Convention. The signing is expected to take place in Septem-
ber this year.

Contrary to what has happened in other situations, this time Portugal has assumed
itself as one of the first states with the intention of ratifying the document, which
seems to mean showing that the country is more attentive to major changes and the
main international debates in the area of shipping, thus giving the sign of wanting
to decisively support an international registry with the dimension and quality of the
International Shipping Register of Madeira (MAR), in which the concern to offer a
quality service to international shipowners must be central.

The country gave a clear signal to Portuguese flag clients, showing that MAR
is at the forefront of legal evolution and innovation in the area of ship registration,
and shipping in general, with safety also being one of its focuses.

Shipowners are central to the process of judicial sale of ships, both as owners of
the ship to be sold and as buyers, and often as creditors with claims on the proceeds
of the sale.

The ultimate objective of the Beijing Convention is to facilitate the continued
undisturbed operation of a ship sold by judicial sale.

It also provides adequate procedural safeguards for the owner (debtor/defaultor)
of the ship, while creating legal certainty, which is indispensable for the purchaser.

The legal certainty created by the Convention will help judicial sale proceedings
to raise more revenue, to the benefit of all creditors of the ship, including not only
lenders and suppliers, but also other shipowners with claims against the defaulting
owner. Importantly, the Convention also gives clear guidance to those who register
ships, with regard to the documents required for decommissioning and re-registra-
tion, cancellation and re-registration of the ship.

The Convention, as adopted by the UN General Assembly, establishes a fair bal-
ance between all interests involved in a judicial sale and this must also have been
the conclusion reached by the Portuguese State.

(*) Gongalo Santos, Public Relations Officer, EUROPEAN MAR 11, Lisbon, Portugal
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Recognising the importance of unifying maritime law to provide legal certainty
for shipowners and operators operating internationally, Portugal’s decision should
be supported by all stakeholders and parties involved in MAR.

As three ratifications are sufficient for the Convention to enter into force, this is
expected to take place shortly after the signing ceremony in Beijing. Early ratifica-
tion by Portugal will produce its effects almost immediately.
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Letter from Deutsche Bank to the CMI

Hamburg in October 2022

Dr. Ann Fenech,
Co-Chair of the International Working Group
on Judicial Sales — Comité Maritime International (“CMI”)

125" anniversary of the CMI; International Convention
on Foreign Judicial Sales of Ships and their Recognition

Dear Dr. Fenech,

It is my pleasure to write you in above matters.

As you know, I am a senior legal counsel at Deutsche Bank AG and advising
on ship financing transactions for more than 24 years. In 2018, I had the honor to
participate in the panel of the Malta Colloquium on Recognition of Judicial Sale of
Ships, representing a bank’s view on the initiative for an International Convention
on Foreign Judicial Sales of Ships and their Recognition.

Unfortunately, I cannot attend in person the CMI Conference in Antwerp this
year. Please accept my apologies and this letter as a — although small — contribution
on my part.

First of all, I am honored to congratulate the CMI to its 125" anniversary. During
its long history, the CMI as a non-governmental not-for-profit international organi-
zation has contributed substantially to — i.a. - the unification of maritime law and
thus to the maritime industry. Since the maritime industry is the backbone of our
world economy the contribution and importance of the CMI cannot be underesti-
mated. Therefore, my sincerest congratulations.

Secondly, I wish to express my deep satisfaction with the outcome of the Malta
colloquium in 2018. When I was invited by you to join the panel on 27% Febru-
ary 2018, I did not have to think about it long, because I quickly recognized the
importance of the International Convention on Foreign Judicial Sales of Ships and
their Recognition. In the world of ship finance this convention is no less than a
cornerstone! Since our world has become so small, international conventions set-
ting widely recognized rules are of great importance. What is true under a global
perspective is even more true when looking at the shipping industry.

Banks are and will remain indispensable when it comes to shipping and ship
finance. But banks have the set-in-stone responsibility to safeguard the funds of
their owners and creditors. Since vessels are high value investment objects the reli-
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able enforceability of security granted on vessels is of utmost importance. There-
fore, a convention which seeks to harmonize judicial sales and caters for the rec-
ognition of these sales seems indispensable and in hindsight it is astonishing that
it took so long for this important piece of legal work to evolve. Only if the judicial
sale of vessels securing financings will be recognized worldwide, buyers will be
attracted and willing to pay good prices.

This helps the financing bank, is in the interest of the defaulting owner and — not
at least — has a regulatory aspect, since mortgages on vessels are permitted to be
booked on the banks’ loan books with an equity relieving effect. Such permission is
of course highly dependent on the reliable enforceability of such mortgages.

I represent Deutsche Bank in a working group monitoring more than 20 ship reg-
isters and ship mortgage regimes all over the world. This working group consists of
10 German banks. When I sat on the 2018 colloquium panel I did so with the sup-
port of these banks. I reported on the current status of the convention in our annual
meeting last month and received unanimous appreciation.

I can only sincerely congratulate the CMI for having attended to this important
piece of legal work. I certainly keep my fingers crossed for the convention to be
adopted in the General Assembly of the United Nations in January 2023, a smooth
signing ceremony soon thereafter and that the convention will be accepted and rati-
fied worldwide.

Truly yours

Tilman Stein
Director and Senior Legal Counsel of Deutsche Bank
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