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Reply of Japanese Maritime Law Association to the Questionnaire
Background 

Japan has ratified CLC/FC and enacted “Liability for Oil Pollution Damage Security Act” (hereinafter referred to as “Act”) for domestic implementation. The Act is supplemented by “Regulation to Implement Liability for Oil Pollution Damage Security Act” (hereinafter referred to as “Regulation”) and “Ministry’s Order to Implement Liability for Oil Pollution Damage Security Act”. While Japan does not ratify Bunker Convention, the Act covers oil pollution damage caused by oil pollution form non-tanker vessels.
1. Licensing

Does an insurer wanting to insure the risks under the Convention referred to above need a license?

Yes. According to Act, the insurer shall meet with certain conditions, such as licenses. (Act Art.(14)(2), Regulation Art.3）
If so,

1.1
must it be a national license, or do your respective authorities accept licenses issued by foreign bodies?

The authority accepts both national and foreign licenses subject to conditions in the Act. See, Act Art.4(2) and Regulation Art.3(1)-(4) of the
1.2
What are the consequences if an insurer issues a policy without the respective license?

The authority does not issue the Certification if the insurer does not satisfy the conditions in the Act. Act Art14(2)）
1.3
Is there an obligation of a licensed insurer to conclude insurance contracts?
The Authority demands the shipowner applicant, who is requesting the Certification, to demonstrate the terms and conditions of insurance as well as the submission of Blue Card. 
2. Certification

2.1
Will a certificate issued by a convention state
2.1.1
be recognized in your state without any preconditions?

There is no precondition under the Act.
2.1.2
be subject to investigation whether insurance satisfying the convention requirements Actually exist?

The Act does not provide for such investigation.
2.1.3
be rejected if there is evidence that there no valid insurance at all or that the insurance is not satisfying the convention requirements?


The Act does not provide for the rejection on such ground. 
2.2
Does the authority in your state in charge of issuing the certificate 

2.2.1
require a license of your state or is it sufficient that the insurer is licensed in another state?

According the Act;

· Either Japanese insures or non-Japanese insurers which are licensed in Japan: qualified 
· Non-Japanese insurer which is not licensed in Japan but qualified as the insurer for the Certification in other CLC state: qualified
· Non-Japanese insurer who is not qualified for the Certification in other CLC state: qualified subject to recognition by the Authority. 
See, Act Art.14(2), Regulation Art. 2(1)-(4).
2.2.2
investigate the insurance conditions before issuing a certificate?
Yes. The applicants are required to submit to prove the existence and the contents of insurance contracts.
2.2.3
investigate the financial standing of the insurer?

The Act does not provide for such investigation by Authority.
2.2.4
investigate the license of the insurer?


The Act does not provide for such investigation by Authority.
3. 
Statutory Law

3.1
Does your national law contain any provisions specifically designed to transform the above mentioned provisions in international conventions into your national law?


Yes. The Act is promulgated for the purpose.

If so, could you 
3.1.1
summarize the main characteristics of those provisions?

Main terms and conditions of the Act are as same as CLC/FC. Please note that the Act also covers bunker oil spills by non-tanker vessels although Japan is not a Contracting State to Bunker Convention.
3.1.2
provide the IWG with an English translation of those provisions?


Please refer to following URL.

http://www.japaneselawtranslation.go.jp/law/detail/?printID=&re=02&ky=requirement+to+duly+assert+against+third+parties&page=13&la=01&vm=02
3.2
If your national law does not contain any provisions specifically designed to transform the above mentioned provisions in international conventions into your national law, does your national law then contain general provisions on mandatory insurance, which also apply to the mentioned provisions in the international conventions?

If so, could you 

3.2.1
summarize the main characteristics of those provisions?     N.A.
3.2.2
provide the IWG with an English translation of those provisions?   N.A.
3.3
What does you private international law provide for as the applicable law,
3.3.1
if the claimants are national persons or companies, but if the insurer is a foreign company?
3.3.2
if the claimants are foreign persons and companies, but if the insurer is a national company?
3.3.3
if the claimants and the insurer are foreign companies?

The nationality of the claimants, insurer or the carrier is not a connecting factor to decide applicable law. 

4.
Jurisdiction/Proceedings

4.1

Does your national law contain provisions on jurisdiction of courts for direct claims against Insurers?


Yes. (Act Art.16)
If so, does your national law

4.1.1
allow foreign claimants to directly sue national insurers in your national courts?
The Act makes no distinction between foreign and domestic claimants with respect to the direct action against Japanese insurer.
4.1.2
allow foreign and national claimants to directly sue foreign insurers in your national courts?

As far as the Japanese court has a jurisdiction, they can sue foreign insurer. 
4.2
Does your national law allow that the direct claims against an insurer are subject to an arbitration clause?


Although there is no case on this issue, the arbitration clause would not prevent the otherwise possible direct action against the insurer when the action was brought in Japanese courts. 
4.3
Does a judgement against the liable party bind the courts of your country in a direct Action against an insurer as regards the merits and quantum?


It is binding except for the following case.（Act Art.12）
1) When the judgment in question was obtained through fraud
2) When a defendant has not received the summons or an order required for the commencement of a lawsuit and was not given a fair opportunity to make his/her assertion. 
If so, 

4.3.1
does this also apply to judgements in default?
Judgement in default might fall in the category of subparagraph 2) of the above answer in respect of Q4.3 depending on the facts of the case.
4.3.2
can the insurer invoke that the court having decided on the claim against the party liable has not had jurisdiction?

So far as the judgement in question is “the final and binding judgment of a foreign court which has jurisdiction pursuant to paragraph 1 of Article 9 of CLC”, the insurer cannot invoke the wrong jurisdiction defence. 
4.3.3
can the insurer invoke that the party liable has not been properly served with proceedings and no opportunity to defend itself?

Yes.  Act Art.12(1)(ii).  See the sub-paragraph 2) in the answer in respect to Q4.3
4.3.4
can the party liable invoke that the party liable has not defended itself properly?

Yes.  Act Art.12(1)(ii).  See the sub-paragraph 2) in the answer in respect to Q4.3
4.5
Can the claimant under your national law sue the person liable and the insurer in the same proceedings?

Yes. Act Art.16
If so,

4.5.1
are there any requirements as to the domicile of the party liable or the insurer?


No.
4.5.2
Does your national law contain provisions on what has to happen if the insurer requires that the party liable is joined as a further defendant?


Although the Act does not explicitly provide, it does not prohibit it. 
5.
Particulars of direct Action
5.1
Does your national law contain provisions according to which a direct claimant has to fulfil requirements for commencing a direct Action against an insurer?


No.
5.2
Does your national law contain provisions on burden and measure of proof which distinguish between a claim against the party liable under the respective convention and a direct claim against the insurer of such party?

No. Act. Art.(15)(2)
5.3
What defences does your national law allow an insurer against a direct claim?

The defence to be available for insurer is limitedly to defend that the damage was caused knowingly by the Shipowner.（Art.(15)(1)）
5.4
Can the insurer take over the defence of the party liable, and has the insurer a statutory power of attorney to Act for the party liable?


No.
5.5
Are there any time limits in your national law for a direct Action against an insurer?


Yes. （Art.(15)(3)）
If so,

5.5.1
what protects such a time limit (e.g court proceedings; demand letters)?
A commencement of court proceedings protects the claimant from the time limit.（Act Art.10, 15(3)）

5.5.2
can the time limit be extended by agreement? If so, is the agreement with the insurer sufficient or does the party liable have to agree to the extension as well?
It is understood that the time limit be extended by agreement and that the party liable have to agree to the extension as well.
5.6
Under your national law, are the party liable and the insurer jointly liable?


Although the claimant can choose to sue against the party liable and the insurer, the nature of the claim against the insurer is not a claim for damage. It is a claim for insurance payment to the claimant rather than the insured (the carrier). 
If so,
5.6.1
what legal consequences does your national law provide for such joint liability?

5.6.2
can the insurer file a cross Action against his insured in the same proceedings?

5.6.3
do your courts in such a situation give effect to a jurisdiction or arbitration clause in the insurance policy?
5.7

Does your national law allow that the claimant assigns his direct claims to a third party?


Although the Act is silent, it does not prohibit the assignment of claim under Act.
If so,

5.7.1
are there any requirements for the validity of the assignment?

See the above answer in respect of Q5.7 
5.8
What qualifies under your national law as a wilful misconduct?

The Act use the term “knowingly” to refer to “wilful misconduct in CLC”. It is understood as an act or omission of the person liable to done with the intent or knowledge to cause oil pollution.
5.9
Does the insurer acquire rights against his own insured (the party liable) if he has to indemnify the direct claimant in circumstances, under which he would have avoided cover if he had been sued by the party liable and not by the direct claimant?

Such recovery action by insurer is possible although the Act does not explicitly regulate it. 
5.10
How is limitation of liability affected under your national law in cases of direct Actions?
The insurer is able to invoke all of the defences including limitation of liability which are available for the shipowner.（Act Art.15(2)）
5.11
Does your national law contain consequences, if the insurance contract contains provisions which are not consistent with the Conventions referred to above?

There is no explicit provision as to the consequence of the inconsistency.
If so,
5.11.1
are such provisions invalid?

5.11.2
is the whole contract invalid?

5.11.3
does the contract including such conflicting conditions remain valid, so that the insurance does not fulfil the requirements of the Conventions? What effect does that have under your national law?
6.
State Liability

Does your national law provide for liability of the state where to appropriate authority issues a certificate under the Convention, if it turns out



The Act is silent in respect of such liability of the state.
6.1
that there is no insurance contract at all?

6.2
that the insurance contract is not consistent with the provisions of the Conventions?

6.3
that the insurer is not financially stable and cannot satisfy all direct claims?
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