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I Preface

The carrier and the shipper as two opposite parties are apparently contradictory due to
differences in interests; on the other hand, they are dependent on each other for coexistance due to
potential mutually beneficial opportunities. Studies of relevant laws and formulation of the laws
shall aim for win-win situations for both parties instead of making their opposition look worse.
The Rotterdam Rules, therefore, shall be viewed, analyzed and assessed with a non-bias angle.

At present, discussions caused by the Rotterdam Rules are still ongoing. In general,
academics said both good and bad things about it, whereas relevant industries care more about its
consistency and clarity because both the carrier and the shipper are worried about all uncertainties
that may occur. It's too early to estimate what impacts the Rotterdam Rules will bring to China's
shipping and relevant trading industries in a complete and objective way. At this moment, China
should not consider to sign and accept the Rules.

If we look at the Rotterdam rules from another point of view, that is to achieve uniformed
laws governing international carriage of goods, all good and bad comments about the convention
shall be respected, and experiences and lessons from formulation of the convention shall be

discussed and debated for improvements.

Il Different Views on the Rotterdam Rules

The Rotterdam Rules are the richest, most comprehensive and complicated convention on
international carriage of goods in the world. In order to cater to the development of international
trade and transportation, the convention has made many innovative provisions. These new
provisions have received extensive attention and hot discussions on the impacts that may be
caused.

Supporters express a positive attitude toward the convention and expect for uniformity and
optimistic prospects in the field of maritime carriage. Adversaries are worried about the
convention’s uncertainties, operability, and new problems caused by the new concepts introduced.
They are questioning if the goal of achieving uniformity and positive prospects of the industry
could come true.

Besides, there are other controversies surrounding its prolonged content, intricate structure,
and obscure wording of the convention. Its newly-coined terms need to be clearly defined and
explained; the logic relationship between the chapters and articles need to be enhanced; and some

ambiguous regulations demand further clarification.
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Through further research and studies, the problems in "Rotterdam Rules" have been gradually
discovered and revealed. Dissenting voices have been heard to question the purpose of the
convention, that is the convention attempts to re-balance interests between different parties. The
initial common view is that most of the carriers are not optimistic about the convention. But now,
the cargo owners do not seem to be optimistic about the convention neither.

These “innovations” actually leave room to controversy and increase the implementation
difficulty. There are more problems. These problems, concerning the feasibility of the goal of
“unification”, demand serious analysis and tacking. However, we see no agreed answers to them
so far.

All these facts alert us to the complexity, uncertainty, and difficulty of this convention,
reminding us to be more reserved regarding its effect to improve the legal certainty and law
unification. We should be critical to its “innovations”, instead of embracing them without any

analysis. We must be aware to its intrinsic complexity and uncertainty also.

111 Deviation Between Its Target and Likely Result

We can easily see that “unification” lies in the very core of the Rotterdam Rules. That’s why
it’s highly expected. “Generally speaking, to an international convention, the wider its coverage
and the more detailed its provisions, the narrower its acceptance. Things would be even harder if it
is compulsory”. The Rotterdam Rules encompasses carriage by sea, multimodal transport all into
its scope. This flawed design will undermine its success.

The convention seems to be comprehensive but indeed meaningless in some ways because it
is trying to include every detail and becomes too complicated to be rational and operable in terms
of logic and structure. The convention was written with obscure text and is full of terminology and
cross-referencing between terms, so the execution of the convention would be much more difficult
than predicted. As aresult, the Nature of the Rotterdam Rules has been Queried.

The goal is too lofty. That is, too extensive, compressive, and rigid to respect the periodic
characteristics of the development; Too ambitious to be practical. These two defects will

eventually undermine its target on unification.

IV Untimely Rotterdam Rules

Rotterdam Rules is another endeavor made by the international society to unify the
transportation laws. This convention, however, was born in the tempest of the world financial
crisis.

The pain incurred by the financial crisis on the global economy is still lingering. The
international trade, as the backbone of the international shipping industry, is still staggering to its
feet. Global shipping industry was badly hit too. All parties in this industry, from global carriers,
consignees, to parties defined in the Rotterdam Rules, are all under great and mounting survival

pressure. To make things even worse, trade protectionism rebounds and economy globalization
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suffers setback. Anew convention introduced at such a time, attempting to change the established
processes and practices, to re-establish new orders and laws on international carriage of goods,
and to redistribute the obligations and rights of all stakeholders, is just not well-timed.

Projected against such a reality, this ambitious convention appears even more utopian.

V  Rotterdam Rules Will not End the Process of Uniformity

No a uniformed law governing international marine transport and multimodal transport has
ever been achieved worldwide, which is due to different laws chosen by different countries. This
can be shown in the following situations.

1. significant differences can still be found in the laws used by different countries and regions,
although they have the trend of converging to some extent.

2. there are differences for conventions and laws governing multimodal transports by water,
air, land, and rail horizontally.

3. For each single mode of transport, there exists a lot of international conventions which are
different for the same type of transport mode.

4. there are different attitudes towards transport conventions in different countries or regions.

5. different points of view are held towards the same transport convention and terms and
conditions in it in different countries or regions.

6. internal laws ruling the same type of transport mode may be different from country to
country.

Experiences have shown virtually all current conventions are failing to achieve their goal.
And it is not optimistic to have a uniformed law which is accepted by all the countries across the
world even in the time far into the future. And this is well illustrated by the Multimodal Transport
Convention which was passed by 84 UNCTAD members and what happened after its passing.

Such diversified and complex laws present a challenge to trade globalization and become the
drivers of uniforming international goods transport laws. The situation where there is no a
uniformed international sea transport law will continue for a very long time.

All the problems found in the Rotterdam Rules seem to tell us that the efforts of uniforming
international sea transport laws by the international society will not be ended by the Rotterdam

Rules.

VI The Path to a Uniformed International Transport Law Still Needs to be Explored.

After all these years, however, Rotterdam Rules, among others, seems to repeat the way of
the Multimodal Transport Convention which tried to formulate a large and complete set of laws.

A rational, effective, and actionable way needs to be explored by drawing lessons from
Rotterdam Rules.

Further, it is not viable to create a set of laws that cover all the transport modes in the current

condition. Even achieving a uniformed law for a certain part of them will be a great success. A
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practical and actionable way to achieve a uniformed international goods transport law is
employing a Piloting and Rolling Out approach while protecting interests of different countries.
This is the fundamental guideline of uniforming the laws of different transport modes. One
another way to achieve a uniformed international goods transport law will be trying to integrate
the laws governing individual transport modes with the help of local laws. Maybe this can be done
initially by uniforming laws governing single transport modes.

By drawing lessons from the past, we can at least recognize the following fact: the efforts of
achieving a united transport law should start from a partial uniformity while taking into account
the existence of local laws. In addition, a widely recognized convention should not be an
all-inclusive one and cover too much details and too rigid to be flexible. And such a convention

should never attempt to cover everything and define everything.

VII Conclusion
The Rotterdam Rules is making international maritime laws more complex. We will wait and
see what the convention can bring to us because the gap between its vision and reality is still big.
"The life of law doesn't lie in logic, but experience.”" Paradox cannot deny the trend of
uniformity. One most important thing we can learn from Rotterdam Rules is the initiatives of
achieving a united international goods transport law should be adapted to and meet our growth
needs. And, we cannot achieve this over one night and there is a long way to go to achieve this.

We need to keep moving and exploring.

® The Common Law , by Oliver Wendell Holmes, Jr.
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