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30 January 2012
COMITE MARITIME INTERNATIONAL

SALVAGE CONVENTION 
Replies of the Turkish Maritime Law Association (“TMLA”)
FIRST QUESTIONNAIRE


The TMLA has taken due note of the International Working Group (IWG), which has been set up by the CMI Executive Council, in order to consider whether any changes need to be made to the Salvage Convention 1989, and the questionnaire prepared by the IWG and distributed as an attachment to the President’s letter of 9 July 2009.

However, before turning to the specific questions and replies, the TMLA would wish to offer some information in respect of the application of the 1989 Salvage Convention in Turkey. Currently, Turkey is a party to the 1910 Brussels Salvage Convention. Also, the provisions of this Convention have been adopted almost verbatim in the “Turkish Commercial Code” (“TCC”) no. 6762 of 29 June 1956, which is currently still in force. On 13 January 2011, however, Turkish Parliament has finally passed the new “Turkish Commercial Code” (“N-TCC”) under no. 6102. The N-TCC will come into force on 1 July 2012. There are already several publications available describing the new Maritime law as enacted in the N-TCC
, to which there will be added shortly a publication with several contributions in English published jointly by the German and Turkish Maritime Law Associations
. The Maritime law of the N-TCC has been prepared on the basis of the latest International Conventions. Among them, there is also the 1989 Salvage Convention. All material provisions of this Convention have been translated and incorporated into the N-TCC. Currently, the preparations for Turkey’s accession to the 1989 Salvage Convention are underway. Simultaneously, preparations for Turkey to denounce the 1910 Convention are also being prepared. It is expected that the formalities will be completed still within 2012. In any event, with the coming into force of the N-TCC on 1 July 2012, the provisions of the 1989 Salvage Convention as incorporated into the N-TCC will become applicable in cases that are governed by Turkish domestic law. Once Turkey’s accession is finalized and the Convention comes into force for Turkey, its provisions will be applicable directly to all salvage cases that are litigated in Turkey (Art. 2). The replies of the TMLA to the questions set out below are given exclusively on the basis of the N-TCC and the legal position as of 1 July 2012.

A working group has been set up within the TMLA to consider this questionnaire. The draft replies have been sent out to the members of this working group, as well as all Turkish salvors that are currently entered with the ISU, and have been approved by all involved.

Against this background, the TMLA would now wish to provide the following responses to the first questionnaire.

1.
Article 1 of the Salvage Convention 1989
1.2.
The TMLA strongly supports consistency as between the various International Conventions. In particular, the TMLA notes that the 1992 CLC/Fund Conventions, to both of which Turkey is a party to, apply “to preventive measures, wherever taken, to prevent or minimise such damage” (Art. II[b]). However, it is noted that the 1989 Salvage Convention applies only to “(…) substantial physical damage (…) in coastal or inland waters or areas adjacent thereto, (…)”. The Italian MLA has pointed out in its replies to questions 1.2 and 1.3 that the drafters of the 1989 Salvage Convention have envisaged a more narrow scope of application than is covered by Art. II[b] CLC. Accordingly, a salvor that provided services “to prevent or minimise such damage” under Art. II[b] CLC would be entitled to its expenses and disbursements, irrespective of where these services were rendered. Conversely, however, the salvor would not be entitled to the increase of 30% up to 100% under Art. 14 of the 1989 Salvage Convention, unless those services were provided “in coastal or inland waters or areas adjacent thereto”. As such, there would be no incentive for the salvor to intervene at the earliest possible stage of an incident that causes or is likely to cause pollution damage. This, by itself, would appear to be in conflict with the Preamble of the 1989 Salvage Convention. As such, the TMLA supports the idea that the scope of application of the 1989 Salvage Convention is brought in line, at least, with the 1992 CLC/Fund Conventions.
1.3.
For the reasons stated in the previous reply, the TMLA would suggest the phrase “where ever such may occur”.

1.4.
Turkey has not yet started applying the provisions of the 1989 Salvage Convention.

1.4.1.
Not applicable.
1.4.2-3. The TMLA has had the advantage of reading the comments of the Italian MLA and would entirely concur in the reply given to questions 1.4.2. and 1.4.3.
1.5.
The MLA does not yet have any experience in the application of the Convention. However, on a literal reading of the provision, the expression “caused by (...) or similar major incidents” would appear to have to be construed eiusdem generis with the preceding cases of “(…) pollution, contamination, fire, explosion (...)”. As such, it would not appear that a mere “giving rise to dangers to navigation” could be qualified as a “similar major incident”. It would seem that those five types of incidents are required to cause ““Damage to the environment” mean[ing] substantial physical damage to human health or to marine life or resources”. In other words, the five different type of incidents are listed as causes for the outcome that is defined as “damage to the environment”. If this understanding was to be correct, then “giving rise to dangers to navigation” would also have to be qualified as a consequence, rather than a type of incident that caused such result.
1.5.1-2. The TMLA has had the advantage of reading the comments of the Italian MLA in reply to questions 1.5.1. and 1.5.2. and notes that caution is advised there.


2.
Article 5 of the Salvage Convention 1989
2.1.
A specific provision was included in Art. 1299(1)(a) N-TCC to the effect that every salvor under the “duty to perform salvage operations” is entitled to the rights and remedies under the provisions on salvage. As such, public and private salvors are entitled to all rights and remedies under the 1989 Salvage Convention, as incorporated into the N-TCC. When the Convention comes into force directly for Turkey, Art. 1299(1)(a) N-TCC will serve as the national regulation envisaged in Art. 5(3) of the Convention.
2.2.
Not applicable, because of the preceding reply.

3.
Article 11 of the Salvage Convention 1989
3.2.
Not yet; see the introduction to this paper.

3.2.1.
No.

3.2.2.
Not applicable.
3.2.3.
As had been mentioned earlier, the TMLA supports consistency as between various applicable international instruments.
4.
Article 13 of the Salvage Convention 1989 
4.2.
In Art. 1306(2) N-TCC, an explicit provision has been adopted to the effect that there is no joint liability as between debtors of any payment in respect of salvage. As such, Turkey has not made use of the option granted in the second sentence of Art. 13(2) of the 1989 Salvage Convention.
4.3.
The reply to the previous question applies here, as well.

5.
Article 14 of the Salvage Convention 1989
5.2.
The TMLA does not yet have any practical experience in the application of Art. 14, notwithstanding that several of its members have dealt closely with this provision in the practice of other jurisdictions or in legal writing. Under current Turkish law, any salvor is entitled to recover all costs and disbursements incurred for the prevention or cleaning up of pollution. However, the law does not provide for any increment. As such, the option under Art. 14, which provision is reproduced verbatim in Art. 1312 N-TCC together with the Attachments 1 and 2 of the Convention, will come as a welcome incentive for salvors. Therefore, it would be premature for the TMLA to express any view as to any shortcomings of Art. 14 in practice. Nevertheless, it is again noted that the Italian MLA has warned in its reply to question 5.2. against a radical reform in this provision. On the other hand, the TMLA has also noted that the parties to a salvage agreement are generally left free to decide on their own terms and conditions (Art. 6(1) of the Convention, as repeated in Art. 1302(1) N-TCC). Therefore, it might be a more practical solution to leave it to the parties to make any changes to the contents of Art. 14.
6.
Article 16 of the Salvage Convention 1989
6.2.
Art. 1308 to 1310 N-TCC provide for explicit procedural rules in respect of the apportionment of any payment for salvage between several salvors and the master and other crew of the salving vessels. On the other hand, Art. 16 of the 1989 Salvage Convention has been reproduced verbatim in Art. 1318 N-TCC. As such, the procedural rules apply to life salvage cases, as well. Therefore, the TMLA does not believe that any change ought to be made to Art. 16 of the Convention.
7.
Article 20 of the Salvage Convention 1989
7.1.
In the N-TCC, Turkey has adopted the provisions of the International Convention on Maritime Liens and Mortgages, made at Geneva on 6 May 1993. Also, Turkey’s preparations for accession to this Convention are underway. As such, Turkey had to adhere to the catalogue of maritime liens as set out in Art. 4(1) of the Convention, and which is now reproduced in Art. 1320(1) N-TCC. It is true that additional liens may be created under national law by virtue of the option granted under Art. 6 of the 1993 Convention. As such, Turkey would be entitled to grant also claims for special compensation the status of maritime liens. However, such a lien would have to “rank after the maritime liens set out in Article 4 and also after registered mortgages” (Art. 6[c] of the 1993 Convention). It follows that the claim would practically be unsecured as the mortgage will come in between. In any event, where claims are involved that are also covered under the 1992 CLC/Fund Conventions, there will be the benefit of compulsory insurance under those Conventions, which should cover the actual costs and disbursements incurred by the salvor for the prevention and cleaning up, but not any increment from 30% up to 100%.
8.
Article 27 of the Salvage Convention 1989
8.2.
As the same result could be easily achieved by way of a clause to be included in any salvage agreement, the TMLA feels that such a change alone would not justify the procedure to amend an International Convention.

9.
General - Question

As has been mentioned in the introduction and elsewhere herein, Turkey will start applying the provisions of the Convention as of 1 July 2012. As such, the TMLA is currently unable to formulate a view on these questions.
SECOND QUESTIONNAIRE

It is noted that the second questionnaire is directed to those countries that are already applying the 1989 Salvage Convention. Nevertheless, the TMLA believes that information in respect of some of the questions might be of assistance.
1(a).
No.
1(b).
Not yet applicable.
2.
Under current and new Turkish law, any salvage remuneration may not be determined as a moiety of the salved fund, particularly not as a percentage (Art. 1225(3) TCC = Art. 1305(3) N-TCC). As a matter of practice, however, it would appear that the requests for salvage security are generally in the range of 30% up to 50% of the estimated salved values. Settlements and final judgements, however, would tend to be in the range of 10% up to 25% of the salved values. Nevertheless, there have also been many cases where the final reward was below or higher than these figures.
3.
Yes. There have been several such cases in Turkish practice.

4.
Not applicable.

5(a).
No statistics are available.
5(b).
The Turkish governmental salvor (General Directorate of Coastal Safety) uses a standard form, which has come to be known as the “Turkish Open Form”.
6(a).
Yes. The General Directorate of Coastal Safety has several salvage vessels and other equipment on standby at crucial points. On the other hand, private salvors have several towage vessels that are on duty for port operations.
6(b).
Yes.

6(c).
(a) State Revenue.
7.
Not yet applicable.

8.
No.

9.
We refer to our replies to the first questionnaire.
We hope that the above replies are of some assistance and remain at your disposal to contribute to any further work on this issue.

With best wishes,
Yours sincerely,
Doç. Dr. Kerim Atamer
on behalf of the

Turkish Maritime Law Association

� Cf. in German: Kerim Atamer, Das neue türkische Handelsgesetzbuch, Transportrecht 2011, p. 104; Kerim Atamer, Reform des türkischen Transport- und Seefrachtrechts, Transportrecht 2010, p. 50; Kerim Atamer, Reform des Seehandelsrechts im Entwurf des Türkischen Handelsgesetzbuchs, in: Yeşim M. Atamer / Klaus J. Hopt (Hrsg.), Kompatibilität des türkischen und europäischen Wirtschaftsrechts - Der neue türkische HGB-Entwurf und benachbarte Rechtsgebiete, Tübingen 2009, p. 91; in French: Samim Ünan / İzzet Hatem, La nouvelle réglementation du droit maritime en Turquie, Droit Maritime Français Decembre 2011, p. 1008; in Spanish: Kerim Atamer, Legislación, Jurisprudencia y Bibliografía en Derecho Marítimo Turco 2004-2006, Ignacio Arroyo (ed.), Anuario de Derecho Maritimo 2007, Vol. XXIV, p. 479.


� Details about this publication may obtained in due course from the CMI website and the TMLA.






