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Salvage Law – Is it Working? Does it Protect the Environment? 




Kiran Khosla – International Chamber of Shipping

The International Camber of Shipping (ICS) and the International Shipping Federation (ISF) are the principal international trade associations and employers’ organisations for merchant ship operators, representing all sectors and trades and over 75% of the world merchant fleet. 

Good morning ladies and Gentlemen, It is my honour to be invited here by the CMI today to talk about the subject of salvage and the environment.  Now of course this subject albeit with a somewhat different emphasis, has already, even before today, been the subject of a lot of discussion for several years now between the Industry associations most directly concerned with salvage and the environment through the offices of the Lloyds Salvage Group.  Lloyds of course administers the most frequently used contract for the provision of salvage services, the Lloyds Open Form (LOF).  These discussions have involved shipowners, salvors, and property and liability insurers.  However, despite these extensive discussions, the industry associations have been unable to agree on a consensus and we now face the same discussion within the CMI.  
We find it encouraging therefore that the title of the panel discussion takes us back to square one, asking the very pertinent question – is salvage law working and does it protect the environment?  We think this will help to focus on the real issue and with a full discussion, we hope that we can reach a consensus. 
Before I go on to put forward our answer to the posed questions, it is important to briefly describe where we are at the present time and why.  
1. Salvage services are of course absolutely essential to the safety of all marine adventures but strangely, despite their essential nature, they are also voluntary.  The two characteristics explain the consistent theme of public policy to encourage and support salvors by providing an incentive for them to come to the aid of vessels in the event of a casualty; 
2. Salvage of property has historically been on a “no cure-no pay” basis, in other words, if there is no success in salving property, the salvor earns no reward;

3. The salvage award has been based only against the property salved, usually the ship, freight and cargo. Different jurisdictions may also allow salvage for other items but the generally accepted principle is that salvage is claimable on the salved property.  All of these interests pay the salvage Award pro-rata to the value of their salved property, irrespective of which was at the greatest risk or who received the greatest benefit.  This last aspect is of particular significance in the context of the discussion today.    
These fundamental principles were enshrined in the first international Convention on salvage, the 1910 Convention.  It will be noted from this that there wasn’t then any express provision regarding steps taken by salvors to protect or prevent pollution to the environment.  
A salvor who prevented a major pollution incident but did not manage to save the ship or the cargo, received nothing.  There was therefore little incentive for a salvor to undertake an operation which had only a slim chance of success.  These concerns began to surface in the late sixties in light of the changes to the marine transportation sector with the design of bigger ships and the increase in transportation of vast quantities of oil with their potential to cause huge environmental damage in the event of a spill.  The incidents of the Torrey Canyon and the Amoco Cadiz helped to concentrate minds further.  

1910 Convention Salvage Not Working

It was seen that the salvage regime was most definitely not working to the extent that it failed to provide salvors with encouragement to come to the aid of vessels when there was little prospect of earning an award commensurate with their time and outlay in taking steps to avoid environmental damage. 

Discussions soon therefore began on a revision of the Salvage Convention.  And right at the top of the list for ideas being discussed was the need to devise a means by which salvors would be encouraged to come to the aid of casualties to also prevent damage to the environment as well as salving property.  
The Salvage Convention of 1989 was subsequently agreed principally to address these concerns.

In fact, the commercial parties to the salvage contract had addressed this difficult issue already in LOF 80 which introduced some new concepts such as an enhanced award, and a “safety net”.  

The initial drafting work within the CMI international sub-committee drew heavily upon the contractual compromise in LOF 80 and incorporated also the “Montreal Compromise” agreed at the CMI meeting in 1981.  This was a package of carefully balanced and delicately negotiated measures, whereby shipowner and cargo interests agreed to increase their present liabilities for pollution prevention.  The Montreal Compromise was incorporated into the final Convention.  
The 1989 Convention recognises from the outset in the preamble, and places in context, the importance of salvage services undertaken for the protection of the environment and that the need to address it is one of the reasons for the review of the Convention.  
So, how did the new Convention achieve this? 

It did so first through establishing in:

Article 8
This provides for a duty and liability on all parties to the salvage, owners, cargo and salvors to assist in and carry out the salvage with due care, and in so doing, to prevent or minimise damage to the environment. .   
Article 13:

· This provides for a reward which is modelled on the traditional salvage award; 
· It is not available unless the salvor has produced a useful result:

· Importantly and in line with traditional principles of salvage law, it cannot exceed the salved value of the saved property; 
· Its quantum is fixed with reference to the traditional list of factors; But to these traditional factors, Article 13(1)(b) adds “the skill and efforts of the salvors in preventing or minimizing damage to the environment”, which courts must take into account as a criterion for enhancing, or decreasing the reward. 
The Article 13 award is paid by the property interests.  This means that it is paid for by all property interests and I stress here all, property interests, in other words, it includes, cargo freight and, significantly, the ship.   
Article 14
This on the other hand, signified a fundamental change to the traditional “no cure-no pay” salvage law principle in that:

· It provided for special compensation for providing services to prevent environmental damage but where the salvage award under Article 13 is inadequate to properly compensate:  
· This compensation is based on salvors’ expenses; 
· The Article 14 special compensation is not dependent on success unlike “no cure-no pay” principle governing Article 13.  

· The total amount recoverable by a salvor may now exceed the total value of the salved property compared with the traditional cap set by the salved value of the property.
· The Special Compensation in Article 14 is paid by the liability insurers, in other words, the ship alone.  
In this way, all parties to the marine adventure have an express, explicit, duty to protect the environment. 

The agreements on articles 13 and 14 were supplemented by two more compromises.  
The first is contained in the “Common Understanding” of the Diplomatic Conference, attached to the Convention.  This states that courts are not required to fix an Article 13 award up to the maximum salved value of the property before assessing special compensation under Article 14.  In other words, Article 14 is not only triggered in cases where an Article 13 award exhausts the salved fund; courts are entitled to calculate and award special compensation in all cases where the Article 13 reward is lower than the appropriate Article 14 compensation.  
The other, somewhat less well-known, compromise was that the enhancement in the Article 13 award would be allowable in general average whereas the special compensation in Article 14 would not.  The York Antwerp Rules were amended accordingly in 1990.  The purpose of the agreement was to ensure that shipowners only would be liable for the Article 14 compensation.  
The background to the Salvage Convention just described explains the very carefully negotiated compromises between the various interests and the principles underlying it.  It’s important to stress that these compromises were regarded and agreed as a package and therefore to amend any part of it would entail an unravelling of the whole. 
The principles reflected the concepts in the public law Conventions of the CLC, the Fund Convention, and later the HNS Convention and just recently, in the discussions leading up to the revision of the HNS Convention by way of the new Protocol.  These Conventions recognise that all parties to the marine adventure and governments share a responsibility for the environment and its protection.  
So now we come back to the first question - Does it Work?  But we also have to ask the questions – for whom does it work? 
The basic principles of the 1989 Salvage Convention were applauded for its focus on preventing pollution and encouraging salvors to respond to that threat.   In practice however, it became apparent that the mechanism of Article 14 was cumbersome and contentious and in a number of respects, they were causing difficulty for salvors and those paying for the Special Compensation (the shipowner through its liability insurers) when there was the threat of environmental damage.  These problems were however resolved between the industry associations responding proactively to the problems that came to light.  The compromise that emerged from this was the industry-agreed SCOPIC clause to be inserted in the LOF form.    
· SCOPIC is an alternative mechanism to Article 14 for remunerating salvors for preventing or minimising damage to the environment;
· It is designed to be used in conjunction with LOF and can be invoked by the salvor at any time during the salvage operation; 
· It contains agreed tariff rates, which are both profitable and purposely generous, for personnel, equipment and tugs. 
The rates were increased significantly in 2007 and the Industry associations are presently in discussions again, hoping to finalise agreement on increases later this year. 
SCOPIC provides salvors with the certainty of a reasonable and profitable reward for preventing or minimising damage to the environment in cases which might otherwise not be financially attractive i.e. where prospects for success (and therefore the earning of a traditional Article 13 award) are slight.  

The clause has effectively disposed of all the difficulties associated with Article 14 and when incorporated and called into use, it has resulted in an efficient and orderly provision of salvage services for the prevention of pollution to the environment and generally on an amicable basis.  It’s important to note that the SCOPIC clause is rarely arbitrated, I think from the last set of statistics from the ISU, only about 6 or seven times.  

By that analysis then, the salvage system works!  It works in that it rewards salvors for their efforts in saving property and provides an enhancement if they have taken steps to avoid damage to the environment.  It also encourages them to take such steps even when the salvage award is likely to be too small to adequately compensate them for taking such steps, through the special Compensation scheme.  That is certainly shipowners’ analysis and also of the IG Clubs.  So what do the Salvors have to say?  
 Quote from the ISU: 
ISU President as reported in the Salvage World magazine in September 2007.    
“The importance of SCOPIC is that it provides the all-important financial incentive when salvors are confronted with cases which might otherwise lack financial viability.  Given Society’s zero tolerance of pollution, it is important that salvors have this incentive to respond to all casualty-related pollution threats – even when property values are low  and the risks are high. The fact that the international P&I system has agreed to an increase in the SCOPIC tariff confirms this system’s valuable role in preventing damage to the environment.  The decision also contributes to the maintenance of high levels of salvage service. ...”  
And more recently at: www. LOF-at-ISU.com. 2010:  

 “The latest edition, LOF 2000, is the tenth revision. Throughout its long life LOF has evolved to reflect changing needs. This is why it remains fresh and fit for purpose in the 21st Century.”  

Somewhat confusingly therefore, salvors also say that in today’s marine and liability environment, they still need greater incentive to undertake salvage operations.  They say this because: 

1. Greater government intervention in marine casualties and salvage operations can mean that salvors are deprived of the opportunity to earn a decent salvage reward.  This is as a direct result of Conventions such as the Intervention Convention which allow governments to dictate the course of the operation following a pollution incident and can result in actions which while beneficial to the environment result in reducing the value of the salved property so that the salvors earns little or nothing;
2. There is a declining workload in the salvage sector; 

3. Growing criminal and civil liability as a result of for example, the European Liability Directive acts as a disincentive to get involved;

4. There is a disproportion between the salvage award and the benefit to the environment.

The International Salvage Union has now therefore proposed that salvors should be entitled to a separate environmental salvage award, distinct from that which they earn for salving property, when they have carried out salvage operations in respect of a ship or cargo which has threatened damage to the environment.

Interestingly, the salvors initially presented the concept of Environmental salvage principally on the grounds that the industry was in financial difficulty and needed more funding if it is to survive.  ICS and the IG were prepared to examine this initial claim and requested detailed information but the ISU was unable to verify the claim of financial difficulty.   Indeed, the more closely we considered this issue and the statements made by salvors themselves, it became clear that while pure salvage in itself is not generating as much income from salvage operations largely due to improved safety on board ships, through improved design, and improved management procedures, and fewer incidents as a result, there is at the same time an uplift in related work such as wreck removal, towage and heavy lift work which salvage companies also engage in.  In fact salvage companies overall seem to be working very profitably.  In fact, we fully expect that their work will increase once the Nairobi Convention on Wreck Removal, adopted in 2007, enters into force. 
And in response to salvors’ comment on increasing criminalisation, I can only say that this is a real danger that faces all seafarers today and not just salvors and the whole legal and shipping community has to respond vigorously to overturn this trend and persuade governments that it is not conducive to safer ships and seas but the opposite...but that’s a discussion for another day.      
Salvors’ now seeming only rationale for introducing the concept is that in recent times, there has been increasing attention on protection of the environment when there is a casualty and often this takes priority in any salvage over and above any operations to save property.  The ISU claim that the operations they perform to protect the environment benefit the liability insurers enormously by way of reduced/minimised pollution liability and yet they, the salvors are not entitled to a salvage award that would reflect the benefit to the P&I interests.  

At the same time, Marine Property Underwriters (MPU) have expressed an interest in revising LOF and/or the Salvage Convention, seeking to re-apportion their liability for an enhanced award under Article 13 of the Salvage Convention compensating salvors for services undertaken to minimise damage to the environment.  MPU consider that this is a benefit for liability insurers and should be borne therefore by them.  Well we have a few words to say in response to this, which I’ll come on to in just a few minutes.     
ISU proposal for Environmental Salvage
So, with this background in mind, we now come to the salvors’ proposal for a separate award for the steps they take to prevent damage to the environment, the so-called environmental salvage award.  
This has essentially two elements: the first is the Article 13 award which, under the proposal, would continue with one difference, the provision providing for enhancement for steps taken to prevent pollution would be deleted.  Instead, the Environmental salvage award would step in and reward salvors for such actions and this would be calculated by reference to the relevant pollution liability convention such as CLC, HNSC, and if it concerned damage from bunkers, by reference to the LLMC.  
Shipowners have considered the proposal carefully and as far as we can see, this would alter the basis of salvage operations.  The prime objective would no longer be to save property.  The basis of the award would be the amount of pollution that salvors prevented.  This in itself would be based on a hypothetical assessment of the damage that has been prevented.  
It hardly needs saying that this would entail a difficult and speculative enquiry into what damage might have occurred had pollution resulted from the casualty.  There is moreover no guidance on what an appropriate award amount would be in any given incident.  
Salvors say that this assessment need be no different under what is already undertaken with the enhancement assessment under Article 13.  
There is however a world of a difference between deciding the level of enhancement and the level of a wholly separate award based on what outcome might have occurred if salvors had not taken preventative action.  This would raise the bar significantly and the increased sums at stake would inevitably result in contentious expert evidence and speculative theorising.  This would no doubt result in more litigation and serve no-one’s interests.  It is why Bryce, upon reflecting on similar discussions arising from the proposal for “liability salvage” in the eighties concluded ultimately that it is appropriate for such concerns to be regarded as an enhancement and not independently.

Then we come to the question of who would pay for the environmental salvage award?
Assuming that the difficult questions just now mentioned were able to be settled, the ISU originally were of the view that that the cost of an award should be borne by the “ultimate beneficiary” of the pollution prevention services provided.  
This is an interesting concept – the “ultimate beneficiary”.  Quite clearly, in the broadest sense, it would encompass governments of coastal states and the general public as well as cargo owners, shipowners and third party liability insurers.  Indeed, the ISU recognised this initially and suggested that the cost of an environmental award should be borne by all the beneficiaries and not solely by shipowners and their insurers.  
Salvors now however refer only to shipowners or more accurately, the shipowners’ third party liability insurers, as being the “beneficiary” through the avoidance of third party liabilities.  Salvors do not take account that governments have recognised that there is a shared responsibility, by governments, by shipowners, by cargo and by the general public.  
They have done this through the mechanisms created in the CLC liability Conventions (including the Fund Convention) and the HNS Fund Convention.  The Funds provide for additional compensation which is contributed to by cargo interests, once the shipowners’ liability has reached the agreed limits.  
By attributing liability on to cargo interests, the governments explicitly recognise cargo’s responsibility for the environment.  Where these limits are insufficient, the claimants receive reduced compensation, with the governments usually forsaking their portion of compensation in order for individual claimants to receive higher amount of compensation.  Thus, in answering the question, “who benefits?”, we  submit: all those involved in the common adventure.  If salvors’ intervention resulted in a prevention of pollution, it would mean not only that shipowners’ liability is reduced but also cargo interests through the likelihood that the claims will not be high enough to hit the relevant Funds.
Dealing with salvors’ claim that more funding would encourage them to invest in more and better equipment, I should just remind them of what was said in this respect when a similar proposal was raised some years ago.  This was in relation to “liability salvage” made in 1989, by Professor Selvig (CMI) following the Amoco Cadiz casualty.  This proposal was rejected at that time and the governments proceeded with the Special Compensation scheme in Article 14.  As Lord Mustill explained succinctly later in the “Nagasaki Spirit” (1997), it was “agreed that the Salvage Convention should not create a new and distinct category of environmental salvage, which would finance professional salvors to keep their vessels and equipment in readiness for the purpose of preventing damage to the environment.  The primary purpose of “salvage operations” continues to be to assist a vessel in distress, for which the primary incentive is, as ever, a traditional salvage reward.  The prevention of damage to the environment is an incidental benefit of some salvage operations.  While the international community agreed the incidental benefit conferred by the salvor deserved financial recognition by way of special compensation, it was not agreed that it justified a free-standing reward.”  
The approach taken in the Salvage Convention is reinforced in subsequent international conventions (OPRC and OPRC-HNS) and national laws.  Governments are not asking the salvage industry to build up capacities for preventing damage to the environment.  Rather, they accept that this is a task for governments as such.  In Europe for example, EMSA has been entrusted with the task of pollution response, supplementing the resources and arrangements that have already been set up at national or regional levels. These structures are recognised as making a significant contribution to the continual improvement of preparing for and responding to marine pollution.  EMSA is currently completing the network of stand-by availability contracts for at-sea oil recovery services and having the arrangements fully operational.

Moreover, the basis initially proposed by the ISU for assessment of environmental salvage awards - “threatened damage to the environment” - is very broad, and could be established in all salvage operations given the presence of bunkers on all ships.  It would be difficult to quantify an environmental salvage award, and any method of assessment based on the extent to which a salvor had prevented or minimised damage to the environment and the “resultant benefit conferred” would inevitably be hypothetical.  Reference to the shipowners’ liability under the various limitation and pollution liability conventions is not appropriate.  Taken to its logical conclusion, the  proposal would mean that shipowners and cargo with the highest environmental liability risk would have to pay a higher environmental salvage award than those with a lower risk even though the actual salvage operations in preventing damage to the environment had been the same.
Conclusion
Reviving the concept of environmental salvage would necessitate unravelling the complex compromises agreed in the Salvage Convention.  It might also impact on other international conventions.  MPU’s proposal on the other hand would ignore the important principle of shared responsibility for environmental protection.  If, however, a sound case for change to the salvage industry is now made by ISU/MPU which would result in an improved salvage response at lower cost to all, shipowners and insurers are willing to consider it.  Indeed, shipowners and insurers have always responded constructively to salvors’ concerns on previous occasions.  SCOPIC for example was agreed by the industry in 1999 in response to salvors’ concerns about the interpretation of Article 14 of the Salvage Convention. SCOPIC tariff rates were increased in 2007 to salvors’ satisfaction and are about the increased again.  As has been noted already, Salvors have confirmed their continuing satisfaction with this scheme.
The present law of salvage works in that it provides salvors with the potential to earn an award for saving property and contains a mechanism for providing an incentive to respond to pollution prevention when otherwise they might not earn an award.  It works because all parties to the adventure contribute to the risk of a possible casualty and loss of property.  It works because it reflects the principle that all parties to the adventure and governments are responsible for the protection of the environment.  

Thank you. 
