
SECTION I

CROSS-BORDER MARITIME INSOLVENCY ISSUES

Part 1.
General Insolvency Principles Applicable to Foreign Creditors

1. Cross-Border insolvency proceedings are established in two laws. The “Reglamento (CE) number 1346/2000, 29 may, about insolvency proceedings” provides European proceedings. However, in case of cross-border or non-international proceedings, we deal with Chapter IX of the Law 22/2003, 9 July, Concursal (Insolvency Act)”, whose title is “De las normas de Derecho Internacional Privado” (Private International Law rules). This Chapter follows the Model Act of UNCITRAL about Cross-Border insolvency, recommended by UN General Assembly in Resolution 52/158, 15 December 1997.

2. A foreign creditor may carry out a cross-border insolvency proceeding once the resolution of proceeding`s opening is recognised in Spain (article 220 Act 22/2003), by means of exequatur provided in “Ley de Enjuiciamiento Civil (Civil Process Act) 1/2000, 7 January”. The requirements are:

· Resolution about a collective proceeding based on debtor`s insolvency.

· Final resolution according to the law of the opening State.

· Tribunal`s or authority’s jurisdiction which has opened the proceeding is based on one of the criteria under article 10 “Ley Concursal”.
· The resolution cannot be issued on debtor’s default.

· The resolution cannot violate Spanish public order.

3. Affirmative. Article 221 Act 22/2003 refers to the foreign administrator who represents the cross-border proceeding. The administrator must prove his faculties by authenticated copy of resolution’s original, with the requirements to give authority in Spain.
4. Article 37.1 of  “Ley Concursal” establishes that in case of due cause, the judge by his own or by request of legitimated person or any member of insolvency administration, may dismiss to the insolvency administrators or revoke the delegate assistant`s appointment. Therefore, not only the representative of the foreign proceeding but also the legitimated person to the insolvency proceeding’s opening (Art. 212 LC) may ask for the administrator’s dismissal in case of due cause.

5. Affirmative. See above (4).
6. Article 36 provides that the insolvency administrators and delegate assistant’s are responsible for the damages and prejudices caused by acts and omissions, breaking the law or acting without reasonable diligence with reference to the debtor and creditors. Therefore, within the term of 4 years from the date the claimant knew of the damage or prejudice, creditors may take an action against insolvency administrator in declarative procedure.
7. Affirmative. See above (7)
Part 2.  Subject Matter or Territorial Jurisdiction

8. We should take into account two kinds of insolvencies. On the one hand, principal insolvencies depend on the territory of debtor’s principal interests. With reference to the internal position, Spain could be the country of the matter if the debtor’s principal interests are in this country. When we deal with principal insolvencies in international terms, we refer to all debtor’s properties (coordination measures in Chapter IX). 
On the other hand, in case the debtor’s principal interests is not in Spanish territory, but debtor has an establishment, the “juez de lo mercantil” (commercial judge) of the establishment’s territory is competent. If there is more than one, the claimant can choose. (Rule established by “Reglamento 1346/2000, la STJUE de 2 de mayo de 2006, Asunto C341/2004, Eurofood”: with the aim of determining the competence of the States, in the case of filial whose registered office is different from the original company’s, we take into account the fifial’s and its State.)
Part 3.  Notice to Foreign Creditors

9. When the collective insolvency is declared, the insolvency administration will inform to the known creditors whose residence or registered office is in a foreign country, if it is established in debtor’s documents, or other reason (Art. 214.1 LC). Moreover, the judge by his own or request, may agree the publication of the insolvency declaration resolution’s essential content in any foreign State interesting for insolvency’s interests (Art. 215.1 LC). The insolvency administration may ask for the registral publicity in foreign countries (Art. 215.2 LC).
10. Affirmative. The information comprises the proceeding’s identification; the insolvency declaration resolution’s date; if it is principal or territorial; debtor’s personal circumstances; effects in respect of administration and disposition faculties over the possessions; appealing to creditors even if they are guaranteed with mortgage; period for the communication of the credits to the insolvency administration and tribunal’s postal direction.
11. Affirmative. The notice is given in writing and individually.
12. Not provided. However, for a forced sale a notice must be given according to Arts. 11 and 12 MLM 1993.
13. If the debtor is subject to registration in the Commercial Registrar, the judgements and other judicial resolutions about the insolvency proceeding will be recorded in the entity’s opened document.

14. Foreign creditors must announce their credits to the insolvency administration according to the Art. 85 Law 22/2003. So in a period of one month, such a claim will be considered as subordinated, except from due cause.
Part 4.  Recognition of Foreign Creditors
15. Article 202 LC establishes that the insolvency’s effects over the debtor affecting to real state properties, vessels or aircrafts subject to record in public register are regulated by the law of the registrar’s State.

16. Negative.
17. Rights and obligations over financial markets and stocks are regulated by the law of the State where the stocks are registered. With reference to the labour contracts are regulated by the applicable law to the contract.
18. Negative.
19. Article 1 LC excludes state-owned enterprises and other public institutions or agencies from insolvency proceeding. 
Part 5.  Recognition of Foreign Insolvency Proceedings

20. In the event that the debtor does not have Spanish establishment, administrator or representative of the foreign proceeding must give a similar publicity as it is required in  Art. 23. The publicity is carried by the information in the Spanish Official Gazette. The rest of the resolutions which have to be published in official records will be published by the Public Insolvency Register and by the Tribunal.

21. If the request complies with the requirements of point 2, the Tribunals have to accept it.
22. The foreign opening-resolution must be final according to the opening-State law and has to be pronounced by tribunal or authority. We have to take into account the opening-State law but a simple administrator o foreign representative’s request is not supposed to be accepted.

Once the foreign resolution’s exequatur has been obtained, any other resolution pronounced in that insolvency proceeding based on insolvency legislation will be recognised in Spain automatically if it complies with the requirements in Art. 220.

23. Those that are set out in point two above (2)
24. See above (23).

25. Art. 227 provides that the insolvency administration of the declared as debtor in Spain and the representative of the foreign proceeding relating to the debtor and recognised in Spain are subject to cooperation upon tribunal’s control. The refusal to cooperate will free the tribunals from control.

This cooperation includes changing of information, coordination and supervision of the debtor’s properties and activities and the application of the agreements.

26. Affirmative, though if it complies with legal recognition requirements.
27. Regulations set out under Law 22/2003.
28. With reference to bilateral agreements, Spain excludes the insolvency issues, then our remarks above shall remain unaltered.  
Part 6. Need for Reform

29. Law 22/2003 has clarified the cross-border insolvencies administration.
SECTION II

GENERAL MARITIME INSOLVENCY ISSUES

Part 7. General Insolvency Issues Applicable to Ship Operators and Maritime Property

30 and 31. In Spain, maritime operators are bound by “Law 22/2003, Concursal”, because there is not specific legislation available.

32.  
33. Any creditor may request the insolvency proceeding with the same rights and guarantees, being the debtor a company or a person. 
34. If the request refers to all the debtor’s properties no additional requirements will be imposed by law.

35. The “Law 8/2003, para la Reforma Concursal” set up the Commercial Tribunals, specialised in insolvency proceedings.
36. 

37. 
38. Any creditor is entitled to apply for the Insolvency proceedings. The issues of fact that permit the creditor to apply are: 

- General stay of obligation’s payments.

- Seizure affecting to all debtor’s properties (patrimonial assets).

- Hurried winding-up of debtor’s properties.

- Failure to comply with tax or social security obligations.
39. If any creditor is entitled to request the insolvency proceedings, so will public entities in a position to do it.
40. 

· The debtor may challenge the tribunal’s territorial jurisdiction within five days from summons.

· Moreover, art 18.2 of “Ley Concursal” provides that the debtor may raise a defence by questioning the insolvent situation of the company. He must then prove the contrary case of solvent situation. 

In the event of opposition, the judicial secretariat will summon the parties for a hearing in the term of three days, reminding them to carry all the evidence and debtor’s  book of accounts.
41.  The Law 22/2003 is mandatory to the effect that the operator must apply for insolvency proceedings within two months effective from the day his insolvent state is known.
42.  Those who are entitled to request the insolvency proceeding may also challenge the jurisdiction of the tribunal. Moreover, anyone with legitimate interest may lodge an appeal against the decision that declares the insolvency proceeding. 
43. In voluntary insolvency proceedings requested by any entitled creditor there is no special term for the application. However, in general proceedings of liability, the action will be time-barred after 1 year or 15 years (contractual).

44. Depending on the insolvency type, voluntary or necessary, we shall deal with an  intervention or only supervision of management’s faculties. In case of necessary insolvency proceeding, the management’s faculties are suspended and  taken over by the insolvency administration, who will be able to order the termination of the transport.

45. See above (44).
46. Affirmative, if an agreement for the purchase of the vessel is reached and endorsed by the Court dealing with the Insolvency proceedings. 

Part 8.  Acceleration of Remedies
47. Acceleration of debt covenants are permitted by Spanish law, though these shall be rendered uneffective under Insolvency proceedings. 
48. There are no differences between national and foreign creditors.

Part 9. Classes of Claims and Creditors

49. Spain follows the MLM 1993 Convention.
50.  Negative. The priority rank against the ship will remain as provided by MLM 93 where a separate enforcement and sale of a ship is granted by the Insolvency Court with the agreement of other creditors against the mass of assets.
51. Affirmative. An insolvent shipowner is able to raise a limitation fund.
Part 10.  Proposals for Reorganization or Compromise.

52. The continuity of the ship operator’s activity is one of the aims of the insolvency law. If according to the requirements established in Arts. 98 and next an agreement is passed, the operator will be able to continue the activity. However, limits to the disposition and administration powers may be established.

53. All agreements have to be conducted under supervision of a court and approved of some creditor. Except from some cases, the agreements have to be approved by the half of ordinary creditors (Art. 124 LC). Moreover, arts. 127 and 128 stipulate the judicial approval of the agreement.
54. If the agreement is approved by the half of ordinary creditors, it becomes binding for all creditors, even if they voted against the agreements, except secured and preferred claims. Also, some creditors have not right to vote because of their unsecured and subordinate credit.

55. Creditors approval: the creditors that appear in the insolvency list will be notified in writing with the date and place of the creditors meeting. They have right to attend the meeting, except from those who are not entitled. They can request some information considered essential for them. The agreement must be approved by half of the creditors. Those creditors who are subordinated and unsecured and those who have undertaken the credit after the declaration of the insolvency are not entitled to vote.
Judicial approval: the judicial secretariat will submit the proposal to the judicial approval the same or the following day of the creditor’s approval. In a period of 10 days refusals against the judicial approval can be requested by the administration, the creditors that did not attend the meeting and those who voted against the agreement. If the agreement breaches the requirements established in the “Ley Concursal”,  it will not be approved by the judge (Art. 131 LC).

56. Secured and preferred creditors will be subject to the agreement only in the case of their approval (Art. 134.2 LC).

57. The debtor has to request the agreement in a period of two months from the moment he knew the insolvency.

Part 11.  Receiverships
58. Spanish law will so permit but before the declaration of Insolvency and always provided that the ship mortgagee has acted upon the enforcement of the mortgage in Court or otherwise outside as a consequence of a covenant in the mortgage deed.
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