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Part I - Organization of the CMI

Comite Maritime International

CONSTITUTION
1992*

PART I - GENERAL

Article 1
Object
The Comité Maritime International is a non-governmental international
organization, the object of which is to contribute by all appropriate means and
activities to the unification of maritime law in all its aspects.
To this end it shall promote the establishment of national associations of
maritime law and shall cooperate with other international organizations.

Article 2
Domicile
The domicile of the Comité Maritime International is established in Belgium.

Article 3
Membership

a) The Comité Maritime International shall consist of national (or
multinational) Associations of Maritime Law, the objects of which conform
to that of the Comité Maritime International and the membership of which
is open to persons (individuals or bodies corporate) who either are involved
in maritime activities or are specialists in maritime law. Member
Associations should endeavour to present a balanced view of the interests
represented in their Association.
Where in a State there is no national Association of Maritime Law in existence,
and an organization in that State applies for membership of the Comité
Maritime International, the Assembly may accept such organization as a
Member of the Comité Maritime International if it is satisfied that the object
of such organization, or one of its objects, is the unification of maritime law

* The Constitution has been amended by the Assembly of the CMI held in Singapore on 16%
Febrary 2001. The new Constitution will enter into force, pursuant to its Article 24,on the tenth day
following its publication in the Moniteur belge.
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Comitée Maritime International

STATUTS
1992*

Iere PARTIE - DISPOSITIONS GENERALES

Article ler
Objet
Le Comité Maritime International est une organisation non-
gouvernementale internationale qui a pour objet de contribuer, par tous travaux
et moyens appropriés, a I’unification du droit maritime sous tous ses aspects.
Il favorisera a cet effet la création d’Associations nationales de droit
maritime. Il collaborera avec d’autres organisations internationales.

Article 2
Siége
Le siege du Comité Maritime International est fixé en Belgique.

Article 3
Membres

a) Le Comité Maritime International se compose d’Associations nationales
(ou multinationales) de droit maritime, dont les objectifs sont conformes a
ceux du Comité Maritime International et dont la qualité de membre est
accordée a toutes personnes (personnes physiques ou personnes morales)
qui, ou bien participent aux activités maritimes, ou bien sont des spécialistes
du droit maritime. Chaque Association membre s’efforcera de maintenir
I’équilibre entre les divers intéréts représentés dans son sein.

Si dans un pays il n’existe pas d’Association nationale et qu’une
organisation de ce pays pose sa candidature pour devenir membre du
Comité Maritime International, 1’ Assemblée peut accepter une pareille
organisation comme membre du Comité Maritime International aprés
s’étre assurée que 1’objectif, ou un des objectifs, poursuivis par cette

* Le 16 février 2001, 1’Assemblée du CMI, réunie a Singapour, a modifié les statuts. Les
nouveaux status entreront en vigueur le dixiéme jour apres leur publication au Moniteur belge.
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in all its aspects. Whenever reference is made in this Constitution to Member
Associations, it will be deemed to include any organization admitted as a
Member pursuant to this Article.

Only one organization in each State shall be eligible for membership, unless
the Assembly otherwise decides. A multinational Association is eligible for
membership only if there is no Member Association in any of its constituent
States.

b) Individual members of Member Associations may be appointed by the
Assembly as Titulary Members of the Comité Maritime International
upon (i) the proposal of the Association concerned, endorsed by the
Executive Council, or (ii) the proposal of the Executive Council. The
appointment shall be of an honorary nature and shall be decided having
regard to the contributions of the candidates to the work of the Comité
Maritime International, and/or to their services rendered in legal or
maritime affairs in furtherance of international uniformity of maritime
law or related commercial practice. Titulary Members shall not be
entitled to vote.

Titulary Members presently or formerly belonging to an association
which is no longer a member of the Comité Maritime International may
continue to be individual Titulary Members at large, pending the
formation of a new Member Association in their State.*

¢) Nationals of States where there is no Member Association in existence
and who have demonstrated an interest in the object of the Comité
Maritime International, may upon the proposal of the Executive
Council be admitted as Provisional Members, but shall not be entitled
to vote. A primary objective of Provisional Membership is to facilitate
the organization and establishment of new Member national or regional
Associations of Maritime Law. Provisional Membership is not
normally intended to be permanent, and the status of each Provisional
Member will be reviewed at three-year intervals. However, individuals
who have been Provisional Members for not less than five years may
upon the proposal of the Executive Council be appointed by the
Assembly as Titulary Members, to the maximum number of three such
Titulary Members from any one State.*

d) The Assembly may appoint to Membership Honoris Causa any individual
who has rendered exceptional service to the Comité Maritime International,
with all of the rights and privileges of a Titulary Member but without
payment of contributions.

Members Honoris Causa shall not be attributed to any Member Association
or State, but shall be individual Members of the Comité Maritime
International as a whole.

* Paragraphs (b) and (c) have been amended by the CMI Assembly held on 8§ May 1999.
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organisation est I’unification du droit maritime sous tous ses aspects.
Toute référence dans les présents statuts a des Associations membres
comprendra toute organisation qui aura été admise comme membre
conformément au présent article.

Une seule organisation par pays est éligible en qualité de membre du Comité
Maritime International, a moins que I’Assemblée n’en décide autrement.
Une association multinationale n’est éligible en qualité de membre que si
aucun des Etats qui la composent ne posséde d’ Association membre.

b) Des membres individuels d’Associations Membres peuvent étre nommés

Membres Titulaires du Comité Maritime International par 1’ Assemblée (i)
sur proposition émanant de 1’Association intéressée et ayant recueilli
I’approbation du Conseil Exécutif, ou (ii) sur proposition du Conseil
Exécutif. Cette nomination aura un caractére honorifique et sera décidée en
tenant compte des contributions apportés par les candidats a I’ceuvre du
Comité Maritime International, et/ou des services qu’ils auront rendus dans
le domaine du droit ou des affaires maritimes dans la poursuite de
I’uniformisation internationale du droit maritime ou des pratiques
commerciales qui y sont liées. Les Membres Titulaires n’auront pas le droit
de vote.
Les Membres Titulaires appartenant ou ayant appartenu a une Association
qui n’est plus membre du Comité Maritime International peuvent rester
membres titulaires individuels hors cadre, en attendant la constitution d’une
nouvelle Association membre dans leur Etat.*

¢) Les nationaux des pays ou il n’existe pas d’Association membre mais qui
ont fait preuve d’intérét pour les objectifs du Comité Maritime International
peuvent, sur proposition du Conseil Exécutif, étre admis comme Membres
Provisoires, mais ils n’auront pas le droit de vote. L'un des objectifs
essentiels du statut de Membre Provisoire est de favoriser la mise en place
et ’organisation, au plan national ou régional, de nouvelles Associations de
Droit Maritime affiliées au Comité Maritime International. Le statut de
Membre Provisoire n’est pas normalement destiné a étre permanent, et la
situation de chaque Membre Provisoire sera examinée tous les trois ans.
Cependant, les personnes physiques qui sont Membres Provisoires depuis
cing ans au moins peuvent, sur proposition du Conseil Exécutif, étre
nommées Membres Titulaires par 1’Assemblée, & concurrence d’un
maximum de trois par pays. *

d) L Assemblée peut nommer membre d’honneur, jouissant des droits et
priviléges d’un membre titulaire mais dispensé du paiement des cotisations,
toute personne physique ayant rendu des services exceptionnels au Comité
Maritime International.

Les membres d’honneur ne relévent d’aucune Association membre ni
d’aucun Etat, mais sont a titre personnel membres du Comité Maritime
International pour I’ensemble de ses activités.

* Les paragraphes (b) and (c) ont ét¢ modifiés par I’ Assemblée du CMI qui a eu lieu le 8 mai
1999.
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e) International organizations which are interested in the object of the Comité
Maritime International may be admitted as Consultative Members but shall
not be entitled to vote.

PART II - ASSEMBLY

Article 4
Composition

The Assembly shall consist of all Members of the Comité Maritime
International and the members of the Executive Council.

Each Member Association and Consultative Member may be represented in
the Assembly by not more than three delegates.

As approved by the Executive Council, the President may invite Observers
to attend all or parts of the meetings of the Assembly.

Article 5
Meetings
The Assembly shall meet annually on a date and at a place decided by the
Executive Council. The Assembly shall also meet at any other time, for a
specified purpose, if requested by the President, by ten of its Member
Associations or by the Vice-Presidents. At least six weeks notice shall be given
of such meetings.

Article 6
Agenda and Voting

Matters to be dealt with by the Assembly, including election to vacant
offices, shall be set out in the agenda accompanying the notice of the
meeting. Decisions may be taken on matters not set out in the agenda, other
than amendments to this Constitution, provided no Member Association
represented in the Assembly objects to such procedure.

Each Member Association present in the Assembly and entitled to vote
shall have one vote. The right to vote cannot be delegated or exercised by
proxy.

All decisions of the Assembly shall be taken by a simple majority of Member
Associations present, entitled to vote, and voting. However, amendments to this
Constitution shall require the affirmative vote of a two-thirds majority of all
Member Associations present, entitled to vote, and voting.

Article 7
Functions
The functions of the Assembly are:
a) To elect the Officers of the Comité Maritime International,
b) To admit new members and to appoint, suspend or expel members;
¢) To fix the rates of member contributions to the Comité Maritime
International;
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e) Les organisations internationales qui s’intéressent aux objectifs du Comité
Maritime International peuvent étre admises en qualité de membres
consultatifs, mais n’auront pas le droit de vote.

2éme PARTIE - ASSEMBLEE

Article 4
Composition

L’ Assemblée est composée de tous les membres du Comité Maritime
International et des membres du Conseil Exécutif.

Toute Association membre et tout membre consultatif peuvent étre
représentés a 1’ Assemblée par trois délégués au maximum.

Le Président peut, avec I’approbation du Conseil Exécutif, inviter des
observateurs a assister, totalement ou partiellement, aux réunions de
I’ Assemblée.

Article 5
Réunions

C Assemblée se réunit chaque année a la date et au lieu fixés par le Conseil
Exécutif. L Assemblée se réunit en outre a tout autre moment, avec un ordre du
jour déterminé, a la demande du Président, de dix de ses Associations membres,
ou des Vice-Présidents. Le délai de convocation est de six semaines au moins.

Article 6
Ordre du jour et votes

Les questions dont 1I’Assemblée devra traiter, y compris les élections a
des charges vacantes, seront exposées dans 1’ordre du jour accompagnant la
convocation aux réunions. Des décisions peuvent étre prises sur des
questions non inscrites a I’ordre du jour, exception faite de modifications
aux présents statuts, pourvu qu’aucune Association membre représentée a
I’ Assemblée ne s’oppose a cette fagon de faire.

Chaque Association membre présente a I’ Assemblée et jouissant du droit
de vote dispose d’une voix. Le droit de vote ne peut pas étre délégué ni
exercé par procuration.

Toutes les décisions de I’ Assemblée sont prises a la majorité simple des
Associations membres présentes, jouissant du droit de vote, et prenant part
au vote. Toutefois, le vote positif d’une majorité des deux tiers de toutes les
Associations membres présentes, jouissant du droit de vote et prenant part
au vote sera nécessaire pour modifier les présents statuts.

Article 7
Fonctions
Les fonctions de I’ Assemblée consistent a:
a) Elire les membres du Bureau du Comité Maritime International;
b) Admettre de nouveaux membres et nommer, suspendre ou exclure des membres;
c) Fixer les montants des cotisations des membres du Comité Maritime
International;
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d) To consider and, if thought fit, approve the accounts and the budget;

e) To consider reports of the Executive Council and to take decisions on the
future activity of the Comité Maritime International;

f) To approve the convening and decide the agenda of, and ultimately
approve resolutions adopted by, International Conferences;

g) To amend this Constitution;

h) To adopt rules of procedure not inconsistent with the provisions of this
Constitution.

PART III - OFFICERS

Article 8
Designation

The Officers of the Comité Maritime International shall be:
a) The President,
b) The Vice-Presidents,
¢) The Secretary-General,
d) The Treasurer,
e) The Administrator (if an individual), and
f) The Executive Councillors.

Article 9
President

The President of the Comité Maritime International shall preside over the
Assembly, the Executive Council, and the International Conferences convened
by the Comité Maritime International. He shall be an ex-officio member of any
Committee, International Sub-Committee or Working Group appointed by the
Executive Council.

With the assistance of the Secretary-General and the Administrator he shall
carry out the decisions of the Assembly and of the Executive Council,
supervise the work of the International SubCommittees and Working Groups,
and represent the Comité Maritime International externally.

In general, the duty of the President shall be to ensure the continuity and the
development of the work of the Comité Maritime International.

The President shall be elected for a full term of four years and shall be
eligible for re-election for one additional term.

Article 10
Vice-Presidents

There shall be two Vice-Presidents of the Comité Maritime International,
whose principal duty shall be to advise the President and the Executive Council,
and whose other duties shall be assigned by the Executive Council.

The Vice-Presidents, in order of their seniority as officers of the Comité
Maritime International, shall substitute for the President when the President is
absent or is unable to act.

Each Vice-President shall be elected for a full term of four years, and shall
be eligible for reelection for one additional term.
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d) Examiner et, le cas échéant, approuver les comptes et le budget;

e) Etudier les rapports du Conseil Exécutif et prendre des décisions
concernant les activités futures du Comité Maritime International;

f) Approuver la convocation et fixer I’ordre du jour de Conférences
Internationales du Comité Maritime International, et approuver en derniére
lecture les résolutions adoptées par elles;

g) Modifier les présents statuts;

h) Adopter des régles de procédure sous réserve qu’elles soient conformes aux
présents statuts.

3éme PARTIE - MEMBRES DU BUREAU

Article 8
Désignation
Les membres du Bureau du Comité Maritime International sont:
a) le Président,
b) les Vice-Présidents,
¢) le Secrétaire Général,
d) le Trésorier,
¢) I’ Administrateur (s’il est une personne physique) et
f) les Conseillers Exécutifs.

Article 9
Le Président

Le Président du Comité Maritime International préside I’ Assemblée, le
Conseil Exécutif et les Conférences Internationales convoquées par le Comité
Maritime International. Il est membre de droit de tout comité, de toute
commission internationale ou de tout groupe de travail désignés par le Conseil
Exécutif.

Avec le concours du Secrétaire Général et de I’ Administrateur il met a
exécution les décisions de 1I’Assemblée et du Conseil Exécutif, surveille les
travaux des commissions internationales et des groupes de travail, et représente,
a I’extérieur, le Comité Maritime International.

D’une maniére générale, la mission du Président consiste a assurer la
continuité et le développement du travail du Comité Maritime International.

Le Président est €lu pour un mandat entier de quatre ans et est rééligible une
fois.

Article 10
Les Vice-Présidents

Le Comité Maritime International comprend deux Vice-Présidents, dont la
mission principale est de conseiller le Président et le Conseil Exécutif, et dont
d’autres missions leur sont confiées par le Conseil Exécutif.

Le Vice-Président le plus ancien comme membre du Bureau du Comité
Maritime International supplée le Président quand celui-ci est absent ou dans
I’impossibilité d’exercer sa fonction.

Chacun des Vice-Présidents est élu pour un mandat entier de quatre ans,
renouvelable une fois.
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Article 11
Secretary-General

The Secretary-General shall have particular responsibility for organization
of the non-administrative preparations for International Conferences, Seminars
and Colloquia convened by the Comité Maritime International, and to maintain
liaison with other international organizations. He shall have such other duties as
may be assigned by the Executive Council and the President.

The Secretary-General shall be elected for a term of four years, and shall be
eligible for reelection without limitation.

Article 12
Treasurer

The Treasurer shall be responsible for the funds of the Comité Maritime
International, and shall collect and disburse, or authorize disbursement of,
funds as directed by the Executive Council.

The Treasurer shall keep the financial accounts, and prepare the balance
sheet for the preceding calendar year and the budgets for the current and next
succeeding year, and shall present these not later than the 3 1st of January each
year for review by the Executive Council and approval by the Assembly.

The Treasurer shall be elected for a term of four years, and shall be eligible
for re-election without limitation.

Article 13
Administrator

The functions of the Administrator are:

a) To give official notice of all meetings of the Assembly and the Executive
Council, of International Conferences, Seminars and Colloquia, and of all
meetings of Committees, International Sub Committees and Working Groups;

b) To circulate the agendas, minutes and reports of such meetings;

¢) To make all necessary administrative arrangements for such meetings;

d) To carry into effect the administrative decisions of the Assembly and of the
Executive Council, and administrative determinations made by the President;

e) To circulate such reports and/or documents as may be requested by the
President, the Secretary General, the Treasurer or the Executive Council;

f) In general to carry out the day by day business of the secretariat of the
Comité Maritime International.

The Administrator may be an individual or a body corporate. If an
individual, the Administrator may also serve, if elected to that office, as
Treasurer of the Comité Maritime International.

The Administrator, if an individual, shall be elected for a term of four years,
and shall be eligible for re-election without limitation. If a body corporate, the
Administrator shall be appointed by the Assembly upon the recommendation
of the Executive Council, and shall serve until a successor is appointed.
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Article 11
Le Secrétaire Général

Le Secrétaire Général a tout spécialement la responsabilité d’organiser les
préparatifs, autres qu’administratifs, des Conférences Internationales,
séminaires et colloques convoqués par le Comité Maritime International, et de
poursuivre la liaison avec d’autres organisations internationales. D’autres
missions peuvent lui étre confiées par le Conseil Exécutif et le Président.

Le Secrétaire Général est élu pour un mandat de quatre ans, renouvelable
sans limitation de durée.

Article 12
Le Trésorier

Le Trésorier répond des fonds du Comité Maritime International, il encaisse
les fonds et en effectue ou en autorise le déboursement conformément aux
instructions du Conseil Exécutif.

Le Trésorier établit les comptes financiers, prépare le bilan de I’année civile
écoulée ainsi que les budgets de I’année en cours et de I’année suivante, et
soumet ceux-ci, au plus tard le 31 janvier de chaque année, a I’examen du
Conseil Exécutif et a ’approbation de I’ Assemblée.

Le Trésorier est élu pour un mandat de quatre ans, renouvelable sans
limitation de durée.

Article 13
L’ Administrateur

Les fonctions de I’ Administrateur consistent a:

a) envoyer les convocations pour toutes les réunions de 1’Assemblée et du
Conseil Exécutif, des conférences internationales, séminaires et colloques,
ainsi que pour toutes réunions de comités, de commissions internationales
et de groupes de travail,

b) distribuer les ordres du jour, proces-verbaux et rapports de ces réunions,

¢) prendre toutes les dispositions administratives utiles en vue de ces réunions,

d) mettre a exécution les décisions de nature administrative prises par
I’ Assemblée et le Conseil Exécutif, et les instructions d’ordre administratif
données par le Président,

e) assurer les distributions de rapports et documents demandées par le
Président, le Secrétaire Général, le Trésorier ou le Conseil Exécutif,

f) d’une maniére générale accomplir la charge quotidienne du secrétariat du
Comité Maritime International.

L’ Administrateur peut étre une personne physique ou une personne morale.
L Administrateur personne physique peut également exercer la fonction de
Trésorier du Comité Maritime International, s’il est élu a cette fonction.

L Administrateur personne physique est ¢lu pour un mandat de quatre ans,
et est rééligible sans limite. I’ Administrateur personne morale est élu par
I’ Assemblée sur proposition du Conseil Exécutif et reste en fonction jusqu’a
I’élection d’un successeur.



18 CMIYEARBOOK 2003

Part I - Organization of the CMI

Article 14
Executive Councillors

There shall be eight Executive Councillors of the Comité Maritime
International, who shall have the functions described in Article 18.

The Executive Councillors shall be elected upon individual merit, also
giving due regard to balanced representation of the legal systems and
geographical areas of the world characterized by the Member Associations.

Each Executive Councillor shall be elected for a full term of four years, and
shall be eligible for re-election for one additional term.

Article 15
Nominations

A Nominating Committee shall be established for the purpose of nominating
individuals for election to any office of the Comité Maritime International.

The Nominating Committee shall consist of:

a) A chairman, who shall have a casting vote where the votes are otherwise
equally divided, and who shall be elected by the Executive Council

b) The President and past Presidents,

¢) One member elected by the Vice-Presidents, and

d) One member elected by the Executive Councillors.

Notwithstanding the foregoing paragraph, no person who is a candidate for
office may serve as a member of the Nominating Committee during
consideration of nominations to the office for which he is a candidate.

On behalf of the Nominating Committee, the chairman shall first determine
whether any officers eligible for re-election are available to serve for an
additional term. He shall then solicit the views of the Member Associations
concerning candidates for nomination. The Nominating Committee shall then
make nominations, taking such views into account.

Following the decisions of the Nominating Committee, the chairman shall
forward its nominations to the Administrator in ample time for distribution not
less than one-hundred twenty days before the annual meeting of the Assembly
at which nominees are to be elected.

Member Associations may make nominations independently of the
Nominating Committee, provided such nominations are forwarded to the
Administrator before the annual meeting of the Assembly at which nominees are
to be elected.

Article 16
Immediate Past President

The Immediate Past President of the Comité Maritime International shall have
the option to attend all meetings of the Executive Council with voice but without
vote, and at his discretion shall advise the President and the Executive Council.



CMI YEARBOOK 2003 19

Constitution

Article 14
Les Conseillers Exécutifs

Le Comité Maritime International compte huit Conseillers Exécutifs, dont
les fonctions sont décrites a 1’article 18.

Les Conseillers Exécutifs sont élus en fonction de leur mérite personnel, en
ayant également égard a une représentation équilibrée des systémes juridiques
et des régions du monde auxquels les Association membres appartiennent.

Chaque Conseiller Exécutif est élu pour un mandat entier de quatre ans, re-
nouvelable une fois.

Article 15
Présentations de candidatures

Un Comité de Présentation de candidatures est mis en place avec mission
de présenter des personnes physiques en vue de leur élection a toute fonction
au sein du Comité Maritime International.

Le Comité de Présentation de candidatures se compose de:

a) un président, qui a voix prépondérante en cas de partage des voix, et qui

est élu par le Conseil Exécutif;
b) le Président et les anciens Présidents du C.M.L;
¢) un membre élu par les Vice-Présidents;
d) un membre élu par les Conseillers Exécutifs.

Nonobstant les dispositions de 1’alinéa qui précéde, aucun candidat ne peut
siéger au sein du Comité de Présentation pendant la discussion des
présentations intéressant la fonction a laquelle il est candidat.

Agissant au nom du Comité de Présentation, son Président détermine tout
d’abord s’il y a des membres du bureau qui, étant rééligibles, sont disponibles
pour accomplir un nouveau mandat. Il demande ensuite ’avis des Associations
membres au sujet des candidats a présenter. Tenant compte de ces avis, le
Comité de Présentation fait alors des propositions.

Le président du Comité de Présentation transmet les propositions décidées par
celui-ci a I’ Administrateur suffisamment a temps pour étre diffusées cent-vingt
jours au moins avant I’ Assemblée annuelle appelée a élire des candidats proposés.

Des Associations membres peuvent, indépendamment du Comité de
Présentation, faire des propositions, pourvu que celles-ci soient transmises a
I’ Administrateur avant 1’ Assemblée annuelle appelée a élire des candidats
présentés.

Article 16
Le Président sortant

Le Président sortant du Comité Maritime International a la faculté
d’assister a toutes les réunions du Conseil Exécutif avec voix consultative
mais non délibérative, et peut, s’il le désire, conseiller le Président et le Con-
seil Exécutif.
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PART IV - EXECUTIVE COUNCIL

Article 17
Composition
The Executive Council shall consist of:
a) The President,
b) The Vice-Presidents,
¢) The Secretary-General,
d) The Treasurer,
¢) The Administrator (if an individual),
f) The Executive Councillors, and
g) The Immediate Past President.

Article 18
Functions
The functions of the Executive Council are:
a) To receive and review reports concerning contact with:
(i) The Member Associations,
(i) The CMI Charitable Trust, and
(iii) International organizations;
b) To review documents and/or studies intended for:
(i) The Assembly,
(i) The Member Associations, relating to the work of the Comité Maritime
International or otherwise advising them of developments, and
(ii1) International organizations, informing them of the views of the Comité
Maritime International on relevant subjects;

¢) To initiate new work within the object of the Comité Maritime International,
to establish Standing Committees, International Sub-Committees and
Working Groups to undertake such work, and to supervise them;

d) To encourage and facilitate the recruitment of new members of the Comité
Maritime International;

e) To oversee the finances of the Comité Maritime International;

f) To make interim appointments, if necessary, to the offices of Treasurer and
Administrator;

g.)To review and approve proposals for publications of the Comité Maritime
International;

h) To set the dates and places of its own meetings and, subject to Article 5, of
the meetings of the Assembly, and of Seminars and Colloquia convened by
the Comité Maritime International;

i) To propose the agenda of meetings of the Assembly and of International
Conferences, and to decide its own agenda and those of Seminars and
Colloquia convened by the Comité Maritime International;

j) To carry into effect the decisions of the Assembly;

k) To report to the Assembly on the work done and on the initiatives adopted.
The Executive Council may establish and delegate to its own Committees

and Working Groups such portions of its work as it deems suitable. Reports of

such Committees and Working Groups shall be submitted to the Executive

Council and to no other body.
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4éme PARTIE - CONSEIL EXECUTIF

Article 17
Composition
Le Conseil Exécutif est composé:
a) du Président,
b) des Vice-Présidents,
¢) du Secrétaire Général,
d) du Trésorier,
e) de I’ Administrateur, s’il est une personne physique,
f) des Conseillers Exécutifs,
g) du Président sortant.

Article 18
Fonctions

Les fonctions du Conseil Exécutif sont:
a) de recevoir et d’examiner des rapports concernant les relations avec:
(i) les Associations membres,
(i1) le “CMI Charitable Trust”, et
(iii) les organisations internationales;
b) d’examiner les documents et études destinés:
(i) al’Assemblée,
(if) aux Associations membres, concernant le travail du Comité Maritime
International, et en les avisant de tout développement utile,
(iil) aux organisations internationales, pour les informer des vues du
Comité¢ Maritime International sur des sujets adéquats;

¢) d’aborder 1’étude de nouveaux travaux entrant dans le domaine du Comité
Maritime International, de créer a cette fin des comités permanents, des
commissions internationales et des groupes de travail et de controler leur
activité;

d) d’encourager et de favoriser le recrutement de nouveaux membres du
Comité Maritime International;

e) de controler les finances du Comité Maritime International;

f) en cas de besoin, de pourvoir a titre provisoire a une vacance de la fonction
de Trésorier ou d’ Administrateur;

g) d’examiner et d’approuver les propositions de publications du Comité
Maritime International;

h) de fixer les dates et lieux de ses propres réunions et, sous réserve de I’article
5, des réunions de I’Assemblée, ainsi que des séminaires et colloques
convoqués par le Comité Maritime International,;

1) de proposer I’ordre du jour des réunions de I’ Assemblée et des Conférences
Internationales, et de fixer ses propres ordres du jour ainsi que ceux des
Séminaires et Colloques convoqués par le Comité Maritime International,

J) d’exécuter les décisions de 1’ Assemblée;

k) de faire rapport a1’ Assemblée sur le travail accompli et sur les initiatives adoptées.
Le Conseil Exécutif peut créer ses propres comités et groupes de travail et

leur déléguer telles parties de sa tache qu’il juge convenables. Ces comités et

groupes de travail feront rapport au seul Conseil Executif.
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Article 19
Meetings and Quorum

At any meeting of the Executive Council seven members, including the
President or a VicePresident and at least three Executive Councillors, shall
constitute a quorum. All decisions shall be taken by a simple majority vote.
The President or, in his absence, the senior Vice-President in attendance
shall have a casting vote where the votes are otherwise equally divided.

The Executive Council may, however, take decisions when circumstances
so require without a meeting having been convened, provided that all its
members are consulted and a majority respond affirmatively in writing.

PART V - INTERNATIONAL CONFERENCES

Article 20
Composition and Voting

The Comité Maritime International shall meet in International
Conference upon dates and at places approved by the Assembly, for the
purpose of discussing and taking decisions upon subjects on an agenda
likewise approved by the Assembly.

The International Conference shall be composed of all Members of the
Comité Maritime International and such Observers as are approved by the
Executive Council.

Each Member Association which has the right to vote may be represented
by ten delegates and the Titulary Members who are members of that
Association. Each Consultative Member may be represented by three
delegates. Each Observer may be represented by one delegate only.

Each Member Association present and entitled to vote shall have one vote
in the International Conference; no other members or Officers of the Comité
Maritime International shall have the right to vote.

The right to vote cannot be delegated or exercised by proxy.

The resolutions of International Conferences shall be adopted by a simple
majority of the Member Associations present, entitled to vote, and voting.

PART VI - FINANCE

Article 21
Arrears of Contributions

Member Associations remaining in arrears of payment of contributions
for more than one year from the date of the Treasurer’s invoice shall be in
default and shall not be entitled to vote until such default is cured.

Members liable to pay contributions who remain in arrears of payment for
more than three years from the date of the Treasurer’s invoice shall, unless
the Executive Council decides otherwise, receive no publications or other
rights and benefits of membership until such default is cured.
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Article 19
Réunions et quorum

Lors de toute réunion du Conseil Exécutif, celui-ci ne délibére valablement
que si sept de ses membres, comprenant le Président ou un Vice-Président et trois
Conseillers Exécutifs au moins, sont présents. Toute décision est prise a la
majorité simple des votes émis. En cas de partage des voix, celle du Président ou,
en son absence, celle du plus ancien VicePrésident présent, est prépondérante.

Le Conseil Exécutif peut toutefois, lorsque les circonstances I’exigent,
prendre des décisions sans qu’une réunion ait été convoquée, pourvu que tous
ses membres aient été consultés et qu’une majorité ait répondu
affirmativement par écrit.

5¢me PARTIE - CONFERENCES INTERNATIONALES

Article 20
Composition et Votes

Le Comité Maritime International se réunit en Conférence Internationale a
des dates et lieux approuvés par 1I’Assemblée aux fins de délibérer et de se
prononcer sur des sujets figurant & un ordre du jour également approuvé par
I’ Assemblée.

La Conférence Internationale est composée de tous les membres du Comité
Maritime International et d’observateurs dont la présence a été approuvée par
le Conseil Exécutif.

Chaque Association membre, ayant le droit de vote, peut se faire représenter
par dix délégués et par les membres titulaires, membres de leur Association.
Chaque membre consultatif peut se faire représenter par trois délégués.
Chaque observateur peut se faire représenter par un délégué seulement.

Chaque Association membre présente et jouissant du droit de vote dispose
d’une voix a la Conférence Internationale, a I’exclusion des autres membres et
des membres du Bureau du Comité Maritime International.

Le droit de vote ne peut pas €tre délégué ni exercé par procuration.

Les résolutions des Conférences Internationales sont prises a la majorité
simple des Associations membres présentes, jouissant du droit de vote et
prenant part au vote.

6eéme PARTIE - FINANCES

Article 21
Retards dans le paiement de Cotisations

Les Associations membres qui demeurent en retard de paiement de leurs
cotisations pendant plus d’un an depuis la date de la facture du Trésorier sont
considérés en défaut et ne jouissent pas du droit de vote jusqu’a ce qu’il ait été
remédié au défaut de paiement.

Les membres redevables de cotisations qui demeurent en retard de paiement
pendant plus de trois ans depuis la date de la facture du Trésorier ne bénéficient
plus, sauf décision contraire du Conseil Exécutif, de ’envoi des publications
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Contributions received from a Member in default shall be applied to
reduce arrears in chronological order, beginning with the earliest year of
default.

Article 22
Financial Matters

The Administrator shall receive compensation as determined by the
Executive Council.

Members of the Executive Council and Chairmen of Standing Committees,
International SubCommittees and Working Groups, when travelling on behalf
of the Comité Maritime International, shall be entitled to reimbursement of
travelling expenses, as directed by the Executive Council.

The Executive Council may also authorize the reimbursement of other
expenses incurred on behalf of the Comité Maritime International.
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ni des autres droits et avantages appartenant aux membres, jusqu’a ce qu’il ait
été remédié au défaut de paiement.

Les cotisations regues d’un membre en défaut sont imputées par ordre
chronologique, en commengant par I’année la plus ancienne du défaut de
paiement.

Article 22
Questions financiéres

L Administrateur regoit une indemnisation fixée par le Conseil Exécutif.

Les membres du Conseil Exécutif et les présidents des comités permanents,
des commissions internationales et des groupes de travail ont droit au
remboursement des frais des voyages accomplis pour le compte du Comité
Maritime International, conformément aux instructions du Conseil Exécutif.

Le Conseil Exécutif peut également autoriser le remboursement d’autres
frais exposés pour le compte du Comité Maritime International.
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RULES OF PROCEDURE*

1996

Rule 1
Right of Presence

In the Assembly, only Members of the CMI as defined in Article 3 (I) of
the Constitution, members of the Executive Council as provided in Article
4 and Observers invited pursuant to Article 4 may be present as of right.

At International Conferences, only Members of the CMI as defined in
Article 3 (I) of the Constitution (including non-delegate members of
national Member Associations), Officers of the CMI as defined in Article
8 and Observers invited pursuant to Article 20 may be present as of right.

Observers may, however, be excluded during consideration of certain
items of the agenda if the President so determines.

All other persons must seek the leave of the President in order to attend
any part of the proceedings .

Rule 2
Right of Voice

Only Members of the CMI as defined in Article 3 (I) of the Constitution
and members of the Executive Council may speak as of right; all others
must seek the leave of the President before speaking. In the case of a
Member Association, only a listed delegate may speak for that Member;
with the leave of the President such delegate may yield the floor to another
member of that Member Association for the purpose of addressing a
particular and specified matter.

Rule 3
Points of Order

During the debate of any proposal or motion any Member or Officer of
the CMI having the right of voice under Rule 2 may rise to a point of order
and the point of order shall immediately be ruled upon by the President. No
one rising to a point of order shall speak on the substance of the matter
under discussion.

1. Adopted in Brussels, 13" April 1996.
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All rulings of the President on matters of procedure shall be final unless
immediately appealed and overruled by motion duly made, seconded and
carried.

Rule 4
Voting

For the purpose of application of Article 6 of the Constitution, the phrase
“Member Associations present, entitled to vote, and voting” shall mean
Member Associations whose right to vote has not been suspended pursuant
to Articles 7 or 21, whose voting delegate is present at the time the vote is
taken, and whose delegate casts an affirmative or negative vote. Member
Associations abstaining from voting or casting an invalid vote shall be
considered as not voting.

Voting shall normally be by show of hands. However, the President may
order or any Member Association present and entitled to vote may request
a roll-call vote, which shall be taken in the alphabetical order of the names
of the Member Associations as listed in the current CMI Yearbook.

If a vote is equally divided the proposal or motion shall be deemed
rejected.

Notwithstanding the foregoing, all contested elections of Officers shall
be decided by a secret written ballot in each category. Four ballots shall be
taken if necessary. If the vote is equally divided on the fourth ballot, the
election shall be decided by drawing lots.

If no nominations for an office are made in addition to the proposal of
the Nominating Committee pursuant to Article 15, then the candidate(s) so
proposed may be declared by the President to be elected to that office by
acclamation.

Rule 5
Amendments to Proposals

An amendment shall be voted upon before the proposal to which it
relates is put to the vote, and if the amendment is carried the proposal shall
then be voted upon in its amended form.

If two or more amendments are moved to a proposal, the first vote shall
be taken on the amendment furthest removed in substance from the original
proposal and then on the amendment next furthest removed therefrom and
so on until all amendments have been put to the vote.

Rule 6
Secretary and Minutes
The Secretary-General or, in his absence, an Officer of the CMI
appointed by the President, shall act as secretary and shall take note of the
proceedings and prepare the minutes of the meeting. Minutes of the
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Assembly shall be published in the two official languages of the CMI,
English and French, either in the CMI Newsletter or otherwise distributed
in writing to the Member Associations.

Rule 7
Amendment of these Rules

Amendments to these Rules of Procedure may be adopted by the
Assembly. Proposed amendments must be in writing and circulated to all
Member Associations not less than 60 days before the annual meeting of
the Assembly at which the proposed amendments will be considered.

Rule 8
Application and Prevailing Authority

These Rules shall apply not only to meetings of the Assembly and
International Conferences, but shall also constitute, mutatis mutandis, the
Rules of Procedure for meetings of the Executive Council, International
Sub-Committees, or any other group convened by the CMI.

In the event of an apparent conflict between any of these Rules and any
provision of the Constitution, the Constitutional provision shall prevail in
accordance with Article 7(h). Any amendment to the Constitution having an
effect upon the matters covered by these Rules shall be deemed as
necessary to have amended these Rules mutatis mutandis, pending formal
amendment of the Rules of Procedure in accordance with Rule 7.
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GUIDELINES FOR PROPOSING THE ELECTION
OF TITULARY AND PROVISIONAL MEMBERS

1999

Titulary Members

No person shall be proposed for election as a Titulary Member of the
Comité Maritime International without supporting documentation
establishing in detail the qualifications of the candidate in accordance with
Article 3 (I)(c) of the Constitution. The Administrator shall receive any
proposals for Titulary Membership, with such documentation, not less than
sixty (60) days prior to the meeting of the Assembly at which the proposal
is to be considered.

Contributions to the work of the Comité may include active
participation as a voting Delegate to two or more International Conferences
or Assemblies of the CMI, service on a CMI Working Group or
International Sub-Committee, delivery of a paper at a seminar or
colloquium conducted by the CMI, or other comparable activity which has
made a direct contribution to the CMI’s work. Services rendered in
furtherance of international uniformity may include those rendered
primarily in or to another international organization, or published writing
that tends to promote uniformity of maritime law or related commercial
practice. Services otherwise rendered to or work within a Member
Association must be clearly shown to have made a significant contribution
to work undertaken by the Comité or to furtherance of international
uniformity of maritime law or related commercial practice.

Provisional Members
Candidates for Provisional Membership must not merely express an
interest in the object of the CMI, but must have demonstrated such interest
by relevant published writings, by activity promoting uniformity of
maritime law and/or related commercial practice, or by presenting a plan
for the organization and establishment of a new Member Association.

Periodic Review
Every three years, not less than sixty (60) days prior to the meeting of the
Assembly, each Provisional Member shall be required to submit a concise
report to the Secretary-General of the CMI concerning the activities
organized or undertaken by that Provisional Member during the reporting
period in pursuance of the object of the Comité Maritime International.

' Adopted in New York, 8 May 1999, pursuant to Article 3 (I)(c) and (d) of the Constitution.
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HEADQUARTERS OF THE CMI
SIEGE DU CMI

Mechelsesteenweg 196
2018 ANTWERP
BELGIUM

Tel.: (3) 227.3526 - Fax: (3) 227.3528
E-mail: admini@cmi-imec.org
Website: www.comitemaritime.org

MEMBERS OF THE EXECUTIVE COUNCIL
MEMBRES DU CONSEIL EXECUTIF

President - Président: Patrick J.S. GRIGGS (1997)!
Knollys House, 11, Byward Street,
London EC3R 5SEN, England.
Tel.: (20) 7623.2011 — Fax: (20) 7623.3225
E-mail: p.griggs@incelaw.com

Past President: Allan PHILIP (1997)?

Président honoraire: Vognmagergade 7, P.O. Box 2227,
DK-1018 Copenhagen, Denmark.
Tel.: +45 33 131112 - Fax: +45 33 328045
E-mail: lawoffice@philip.dk

Vice-Presidents: Karl-Johan GOMBRII (1994)3

Vice-Preésidents: Nordisk Defence Club, Kristinelundveien 22
P.O.Box 3033, Elisenberg N-0207 Oslo, Norway.
Tel.: (47) 22 13.56.00 — Fax: (47) 22 43.00.35
E-mail: kjgombrii@nordisk.no

I Joined the leading London based Maritime law firm of Ince & Co. in June 1958 and became a

Partner in 1966. He was Senior Partner from January 1989 to May 1995 and remains a Consultant with
the firm. In addition to being President of the Comité Maritime International he is also Secretary/Treasurer
of the British Maritime Law Association (BMLA). He is a regular speaker at seminars and conferences on
various aspects of maritime law and co-author of “Limitation of Liability for Maritime Claims” (3™ Ed.
1998). He has contributed numerous articles to legal publications. He is a member of the Board of
Governors of IMLI, a member of the Editorial Board of the Lloyd’s Maritime and Commercial Law
Quarterly and member of the Advisory Board of the Admiralty Law Institute, Tulane University.

2 Born in 1927, Senior Partner Philip & Partners, law firm, Copenhagen, Denmark. Past Profes-
sor and Dean Copenhagen University. Past President CMI. Past Chairman of Panel, United Nations
Compensation Commission for the Gulf War. Chairman Danish Government Commission on Reform
of the Maritime Code. Member Institut de Droit International, Honorary Member American Maritime
Law Association

3 Born 1944 in Visterds, Sweden. 1971: Bachelor of law, University of Uppsala, Sweden. 1971-
1972: Lecturer, School of Economics, Gothenburg, Sweden. 1972: Associate, Mannheimer & Zetterlof,
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Officers

Frank L. WISWALL, Jr. (1997)*
Meadow Farm, 851 Castine Road

Castine, Maine 04421-0201, U.S.A.

Tel.: (207) 326.9460 - Fax: (207) 326.9178
E-mail: FLW@Silver-Oar.com

Secretary General: Marko PAVLIHA 3
Secrétaire Général: C/o University of Ljubljana
Faculty of Maritime Studies and Transport
Pot pomorscakov 4
SI-6320 Portoroz, Slovenia
Tel.: +386 5 676.7100/676.7214
Fax: +386 5 676.7130
E-mail: marko.pavliha@fpp.edu

Gothenburg, Sweden. 1973-1976: Legal officer, United Nations Commission on International Trade
Law, United Nations Conference on Trade and Development, Geneva, Switzerland. 1977-1981: Re-
search fellow, Scandinavian Institute of Maritime Law, Oslo, Norway. 1982: Attorney at law, Northern
Shipowners Defence Club, Oslo, Norway. 1993-2000: President, Norwegian Maritime Law Associa-
tion, Oslo, Norway. 1994: Executive Councillor, Comité Maritime International, Antwerp, Belgium.
1996: Chairman of the Joint Intergovernmental Group of Experts on Maritime Liens and Mortgages and
related subjects. 1998: Mediation Workshop, arranged by Professor Frank E.A. Sander, Harvard Law
School. 1999: President of the Main Committee of the Diplomatic Conference on Arrest of Ships. 2000:
Deputy Managing Director, Northern Shipowners Defence Club. 2001:Vice President, Comité Mar-
itime International, Antwerp. Delegate of Norway to several IMO,UNCTAD and UNCITRAL meet-
ings. Participated in the drafting of several BIMCO documents, such as BARECON 2001.

4 Licensed Master (Near Coastal) of Steam & Motor Vessels since 1960. B.A., Colby College,
1962. Juris Doctor, Cornell University, 1965; research assistant to Prof. G. H. Robinson (Robinson on
Admiralty). Ph.D. in the Faculty of Law and Yorke Prizeman of the University of Cambridge (Clare Col-
lege), 1967. Practice with Burlingham Underwood, New York, 1967-72. Author of Development of Ad-
miralty Jurisdiction and Practice (Cambridge U. P.), elected Fellow of the Royal Historical Society,
1970. Maritime Legal Adviser, International Bank, Washington, DC (seconded to Liberian maritime ad-
ministration), 1973-85. Sometime Professor of Law at Cornell, Virginia, Tulane and World Maritime
Universities. Vice-Chairman (1974-79) and Chairman (1980-84), IMO Legal Committee. Professor and
Governor, IMO International Maritime Law Institute since 1991. Editor-in-Chief, International Mar-
itime Law (7 Vols), Benedict on Admiralty since 1992. Member of MLAUS since 1964. CMI Titulary
Member (1980), Executive Councillor (1989), Vice-President (1997). [Chairman of the CMI Working
Group on Classification Societies; Chairman of the Joint International Working Group on Piracy and
Maritime Violence; Past Chairman of the Joint International Working Group on General Average.]

5 Born on December 15, 1962 in Ljubljana, Slovenia. Univ. dipl. iur., University of Ljubljana,
Faculty of Law, 1986 (Slovenia). Master of Laws, University of Split, Faculty of Law, 1989 (Croatia).
Doctor of Civil Law, McGill University, Faculty of Law, 1992 (Canada). Slovenian Bar Examination,
1993. Associate Professor of Transport and Insurance Law, University of Ljubljana. Head of the Mar-
itime and Transport Law Department, University of Ljubljana, Faculty of Maritime Studies and Trans-
portation. Vice-Dean of the Faculty. Visiting Professor (since 1998) and External Examiner (since 2001)
at the IMO International Maritime Law Institute, Malta. Visiting Professor at the Queensland Universi-
ty, T.C. Beirne School of Law, 2002 (Australia). Visiting Professor at the Katholieke Universiteit Leu-
ven, Faculteit Rechtsgeleerdheid, 2002 (Belgium). Deputy Member of the Board of Management, Sava
Re, 1992-1998. General Manager, Slovenian Nuclear Insurance and Reinsurance Pool, 1994-1998.
Lawyer of the Year, 2001 (Slovenia). President of the Maritime Law Association of Slovenia (since
1997). Titulary Member of CMI. Member of numerous national and international professional organi-
sations. Correspondent to various international law journals. Author and co-author of hundreds of arti-
cles and fourteen books, including Implied Terms of Voyage Charters (1993), Transport Law (2000), In-
surance Law (2000) and The “ABC” of Maritime Law and Arrest of Ships in Slovenia (2002).
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Officers
Administrator: Wim FRANSEN (2002)°
Administrateur: Everdijstraat 43

2000 Antwerpen, Belgium
Tel.: (3) 203.4500 - Fax: (3) 203.4501
E-mail: wimfransen@fransenadvocaten.com

Treasurer: Benoit GOEMANS’
Trésorier: Kegels & Co
Mechelsesteenweg 196
Antwerp, B-2018 Belgium
Tel.: (3) 257.1771 — Fax: (3) 257.1474
E-mail: benoit.goemans@kegels-co.be

Members: José M. ALCANTARA?®
Membres: C/o Amya
C/Princesa, 61, 5°
28008 Madrid, Spain
Tel.: +34 91 548.8328 — Fax: +34 91 548.8256
Email: jmalcantara@amya.es

Justice Johanne GAUTHIER
Federal Court of Canada

Trial Division

90 Sparks Street, 11t Floor
Ottawa, Ont. K1A OH9, Canada
Tel.: (613) 995.1268

E-mail: j.gauthier@fct-cf.gc.ca

José Tomas GUZMAN SALCEDO’
Huérfanos 835, Oficina 1601

Santiago, Chile - Distrito Postal 8320176
Tel. (56-2) 6332589/6338590/6326223
Fax (56-2) 6382614

E-mail: josetomasguzman@entelchile.net

®  Wim Fransen was born on 26% July 1949. He became a Master of law at the University of Lou-

vain in 1972. During his apprenticeship with the Brussels firms, Botson et Associés and Goffin & Tac-
quet, he obtained a ‘licence en droit maritime et aérien’ at the Université Libre de Bruxelles. He start-
ed his own office as a maritime lawyer in Antwerp in 1979 and since then works almost exclusively on
behalf of Owners, Carriers and P&I Clubs. He is the senior partner of Fransen Advocaten. He is often
appointed as an Arbitrator in maritime and insurance disputes. Wim Fransen speaks Dutch, French,
English, German and Spanish and reads Italian. Since 1998 he is the President of the Belgian Maritime
Law Association. He became Administrator of the CMI in June 2002.

7 Candidate in law, Louvain, 1984. Licentiate in law, Louvain, 1987. LL. M. In Admiralty, Tulane,
1989. Diploma Maritime and Transport law, Antwerp, 1990. Member of the Antwerp bar since 1987.
Professor of maritime law, University of Louvain (UCL). Professor of Marine insurance, University of
Limbourg (LUC). Member of the board of directors and of the board of editors of the Antwerp Mar-
itime Law Reports. Member of the board of the Belgian Maritime Law Association. Publications in the
field of maritime law in Dutch, French and English.

Lawyer with practice in Madrid since 1973, LL.B. from the University of Madrid School of Law.
Maritime Arbitrator. President of the Spanish Maritime Law Association. Executive Councillor of the
Comité Maritime International (CMI). Average Adjuster. Titulary Member of the Comité Maritime In-
ternational (CMI) and of Association Internationale de Dispacheurs Européens (AIDE), Vicepresident
of the Spanish Maritime Arbitration Association-IMARCO. Ex Vicepresident of the Iberoamerican In-
stitute of Maritime Law, Member of the International Bar Association (IBA), Member of the Board of
the Spanish Committee of the International Chamber of Commerce. Professor of Maritime Law and
Lecturer at numerous Conferences over the world since 1972.

°  Independent practice specialized in Maritime & Insurance Law, Average and Loss Adjustment.
Until year 2000, a partner of Ansieta, Cornejo & Guzman, Law Firm established in 1900 in the same
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Prof. J. E. HARE (1998)!°

Shipping Law Unit, Faculty of Law,
University of Cape Town,

Private Bag Rondebosch 7700, South Africa
Tel.: (21) 650.2676 - Fax: (21) 686.5111
E-mail: shiplaw@iafrica.com

Stuart HETHERINGTON (2000)'!
Level 9, 15-19 Bent St.,

SYDNEY NSW 2000, Australia.

Tel.: (2) 9223.9300 - Fax: (2) 9223.9150
E-mail: swh@withnellhetherington.com.au

speciality. Has lectured on Maritime and Insurance Law at the Catholic University of Chile and at the
University of Chile, Valparaiso. Titulary Member of the Comité Maritime International. Vice President
of the Chilean Maritime Law Association. Vice President for Chile of the Iberic American Institute of
Maritime Law. Past President of the Association of Loss Adjusters of Chile. Arbitrator at the Mediation
and Arbitration Centers of the Chambers of Commerce of Santiago and Valparaiso. Arbitrator at the
Chilean Branch of AIDA (Association Internationale de Droit d’assurance). Co-author of the Maritime
and Marine Insurance Legislation at present in force as part of the Commercial Code. Member of the
Commission for the modification of Insurance Law. Participated in drafting the law applicable to loss
adjusting.

10 Academic: Professor of Shipping Law and Head of the Department of Commercial Law at the
Faculty of Law of the University of Cape Town; BComm, LLB and LLD degrees from the University
of Cape Town, and LLM from UCL, London. Diploma in Science & Technology of Navigation (Sir John
Cass College, London); Co-founder of shipping law LLM programme at UCT in 1982, full-time acad-
emic since 1992. Convenes and teaches Admiralty, Maritime Law, Marine Insurance and Carriage of
goods to international class of 20 students per course per annum. Supervisor of LLM and doctoral the-
ses, mainly in the field of shipping law; Published work includes Shipping Law & Admiralty Jurisdic-
tion in South Africa (Juta, 1999); Maintains shipping law information website at www.uctshiplaw.com

Practice: Admitted as a practising attorney at law and notary public of the High Court of South
Africa in 1974. Erstwhile partner of Fairbridge Arderne & Lawton (1977 to 1991). Currently partner of
Shepstone & Wylie (1999 -)

Professional extension: Member of the South African Maritime Law Association since its in-
ception in 1974. Past Executive Councillor and President of the MLA. Served on SA Transport Advi-
sory Committee 1990 —19940 Chair of Maritime Transport Policy Review Group appointed by the SA
government in 1994 to advise transport policy reform. Co-draftsman of Green Paper and White Paper
on maritime transport. Frequent court appointed referee in admiralty, and arbitrator of maritime dis-
putes.

Business: Founder (1993) and Chairman of Telepassport (Pty) Ltd, SA based telecommunica-
tions company. Numerous trustee and board appointments.

Personal: Married to artist wife Caerli, and father of two sons, Vincent (15) and Rupert (13).

CMI work, past present and future: Executive Councillor of the CMI from 1999. Chairs Marine
Insurance portfolio. Participation and presentation of papers at conferences dealing with Marine Insur-
ance reform initiative - Oslo, Antwerp, Toledo and Singapore. Serves on conference organising com-
mittee. During current term of office, attended all Council meetings bar two during 2002 when he was
granted leave of absence owing to family ill-health. Committed to guiding the CMI’s Marine Insurance
initiative to a conclusion to be presented at the Vancouver conference in May/June 2004.

I Educated :Wellington College, UK; read Law at Pembroke College, Cambridge, UK, awarded
Exhibition 1971, MA 1975. Partner Ebsworth and Ebsworth, Sydney. 1981-1997. Partner Withnell Het-
herington 1998. Called to the Bar of England and Wales at Grays Inn 1973. Admitted as a solicitor in
Victoria and New South Wales 1978. President of the Maritime Law Association of Australia and New
Zealand (1991-1994). Titulary Member CMI. Author Annotated Admiralty Legislation (1989). Co-au-
thor with Professor James Crawford of Admiralty Section of Transport Section in Law Book Compa-
ny’s “Laws of Australia”.
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Officers

Henry H. LI'2

C/o Henry & Co. Law Firm of Guangdong

Room 1418

Shenzhen International Chamber of Commerce Building
Fuhua Road 1%

Futian District

Shenzhen 518048, P.R. China

Tel: +86 755.8293.1700 - Fax: +86 755.8293.1800
Email: szshenry@public.szptt.net.cn

Thomas M. REME (1997)"3

PO.B. 10 54 47,

D- 20037 Hamburg, Deutschland.
Tel.: (40) 322.565 - Fax: (40) 327.569
E-mail: t.reme@remelegal.de

Gregory J. TIMAGENIS (2000)'4

57, Notara Street

18535 Piracus, Greece

Tel.: (30) (210) 422.0001 - Fax: (30) (210) 422.1388
E-mail: git@timagenislaw.com

Publications Editor: Francesco BERLINGIERI
10 Via Roma 16121 Genova Italia.
Tel.: (010) 586.441 - Fax: (010) 594.805
E-mail: slb@dirmar.it

Auditors: DE MOL, MEULDERMANS & PARTNERS
Mr. Kris Meuldermans
Herentalsebaan, 271
B-2150 Borsbeek, Belgium
Tel.: (32) 3 322.3335 - Fax: (32) 3 322.3345
E-mail: dmaudit@skynet.be

12 A licensed PRC lawyer and the Senior Partner of Henry & Co. Law Firm of Guangdong, PR
China. Received his B. Sc. (ocean navigation) in 1983, LL.M. (maritime and commercial law) in 1988
from Dalian Maritime University and his Ph.D. (international private law) in 2000 from Wuhan Uni-
versity. Member of the Standing Committee of China Maritime Law Association. Guest Professor of
Dalian Maritime University. An arbitrator of both China Maritime Arbitration Commission and China
International Economic and Trade Arbitration Commission. Supporting member of the London Mar-
itime Arbitrators Association. Appointed in October 2002 Chairman of the Maritime & Transport Law
Committee of the International Bar Association.

13 Born in 1933, legal studies in Munich, Geneva and Hamburg, comparative thesis on moral dam-
ages. 1961-62 assistant lawyer in Hamburg. 1963-66 secretary, Germany Marine Insurance Association.
1967-79 general manager of a German insurance company, specialising in marine insurance. Since
1980 partner in new established law office in Hamburg specialising in transport, maritime and insur-
ance law. Since 2000 President, German Maritime Law Association.

14 Gr. J. Timagenis has Degree in law (1969) and a Degree in Economics and Political Sciences
(1971), from the University of Athens, a Master Degree (LL.M) (1972) and a Ph.D (1979) from the Uni-
versity of London. He was admitted at the Bar in 1971 and qualified to practice before the Supreme Court
in 1981. In addition to his practice he has lectured at the University of Athens (1973-1976 Civil Litigation),
at the Naval Academy (1978-1982 Law of the Sea), Piracus Bar Seminars for new lawyers (1976-1996 Civ-
il litigation). He has acted as arbitrator for Greek Chamber of Shipping arbitrations and he has been Chair-
man of the Board of the Seamen’s Pension Fund (1989-1995), which is the main social insurance organi-
sation of Greek seamen and he is presently member of the Executive Council of CMI. He has participat-
ed to many international Maritime Conferences at United Nations and IMO as member of the delegation
of Greece, including the Third United Nation Conference on the Law of the Sea (Caracas—Geneva—New
York 1974-1982). He is member to many national and international professional associations. He has been
author of many books and articles including: The International Control of Marine Pollution (Oceana Pub-
lications, Bobbs Ferry, New York — Sitjhoff, The Netherlands). 1980 2 Volumes pp. LVII + 878.



PART I - ORGANIZATION OF THE CMI 35

Honorary Officers

HONORARY OFFICIERS

PRESIDENT AD HONOREM

Francesco BERLINGIERI
10 Via Roma, 16121 Genova, Italia.
Tel.: (010) 586.441 - Fax: (010) 594.805
E-mail: slb@dirmar.it

HONORARY VICE-PRESIDENTS

Eugenio CORNEJO FULLER
Prat 827, Piso 12, Casilla 75, Valparaiso, Chile
Fax: (32) 252.622.

Nicholas J. HEALY
c/o Healy & Baillie, LLP
61 Broadway, New York, N.Y. 10006-2701 U.S.A.
Tel.: (212) 943.3980 - Fax: (212) 425.0131 - (917) 522.1261 (home)
E-mail: reception@healy.com

Anatoly KOLODKIN
3a, B Koptevsky pr., 125319, Moscow, Russia
Tel.: (95) 151.7588 - Fax: (95) 152.0916

J. Niall MCGOVERN
P.O.Box 4460, Law Library Building, 158/9 Church Street
Dublin 7, Ireland.
Tel.: (1) 804.5070 - Fax: (1) 804.5164

Tsuneo OHTORI
6-2-9-503 Hongo, Bunkyo-ku, Tokyo 113, Japan.

Jan RAMBERG
Centralvdgen 35, 18357 Téby, Sweden
Tel.: (8) 756.6225/756.5458 - Fax: (8) 756.2460

José D. RAY
25 de Mayo 489, 5th fl., 1339 Buenos Aires, Argentina.
Tel.: (11) 4311.3011 - Fax: (11) 4313.7765
E-mail: jdray@ciudad.com.ar

Hisashi TANIKAWA
c/o Japan Energy Law Institute
Tanakayama Bldg., 7F, 4-1-20 Toranomon Minato-ku
Tokyo 105-0001, Japan.
Tel.: (3) 3434.7701 - Fax: (3) 3434.7703
E-mail: y-okuma@)jeli.gr.jp

William TETLEY
McGill University, 3644 Peel Street, Montreal, Quebec H3A 1W9, Canada
Tel.: (514) 398.6619 (Office)/(514) 733.8049 (home) - Fax: (514) 398.4659
E-mail: william.tetley@mecgill.ca — - Website: http://tetley.law.mcgill.ca
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FUNCTIONS
FONCTIONS

Audit Committee
W. David ANGUS, Chairman
Wim FRANSEN
Benoit GOEMANS
Marko PAVLIHA
Allan PHILIP

Charitable Trust

Francesco BERLINGIERI

Thomas BIRCH REYNARDSON

Charles GOLDIE

Patrick GRIGGS

Allan PHILIP

Alexander VON ZIEGLER
Trustees

Constitution Committee
Frank L. WISWALL, Jr., Chairman
Benoit GOEMANS
Allan PHILIP
Patrice REMBAUVILLE-NICOLLE
Marko PAVLIHA

E-Commerce
Justice Johanne GAUTHIER, Chairman
José Tomas GUZMAN, Deputy Chairman

General Average
Bent NIELSEN, Chairman
Richard SHAW, Rapporteur

Issues of Transport Law
Stuart BEARE, Chairman
Karl-Johan GOMBRII, Deputy Chairman
Michael STURLEY, Rapporteur

Marine Insurance
John E. HARE, Chairman
Prof. Malcolm CLARKE,
Joint Deputy Chairman
Thomas REME, Joint Deputy Chairman
Trine Lise WILHELMSEN, Rapporteur

Bareboat Charter Registration
José Maria ALCANTARA, Chairman
Deucalion REDIADIS, Rapporteur

Conferences, Seminars, etc.
Justice Johanne GAUTHIER
Wim FRANSEN
Patrick GRIGGS
John E. HARE
Stuart HETHERINGTON
Marko PAVLIHA
Pascale STERCKX
Frank L. WISWALL, Jr.

Criminal Acts on Foreign Flag Vessels
Frank L. WISWALL, Jr., Chairman

Executive Council and Assembly meetings
Wim FRANSEN

Benoit GOEMANS
Patrick GRIGGS

John E. HARE

Marko PAVLIHA

Pascale STERCKX

Implementation of Conventions
Francesco BERLINGIERI, Chairman
Gregory TIMAGENIS, Deputy Chairman
Richard SHAW, Rapporteur

Liaison with International Bodies
Patrick GRIGGS
Marko PAVLIHA

Mobile Equipment
Thomas REME Chairman
Patrick GRIGGS, Deputy Chairman

Monitoring of Member Contributions
Karl-Johan GOMBRII
José Toémas GUZMAN
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National Associations
José Tomas GUZMAN,

South America & Caribbean
Stuart HETHERINGTON, Australasia
Henry LI, Far East
John E. HARE, Africa,

Middle East & Indian Subcontinent
Gregory TIMAGENIS, Europe (part)
Frank L. WISWALL, Jr.,

North, Central & South America,

Caribbean (English speaking)
Johanne GAUTHIER,

Caribbean (French speaking)
José ALCANTARA,

South America & Caribbean (Spanish

speaking and Europe (part)

Places of Refuge
Stuart HETHERINGTON, Chairman
Gregory TIMAGENIS, Deputy Chairman
Richard SHAW, Rapporteur
Eric VAN HOOYDONK

Publications and Funding
Francesco BERLINGIERI
Wim FRANSEN
Benoit GOEMANS
John E. HARE
Stuart HETHERINGTON
Frank L. WISWALL, Jr.

Salvage Convention 1989
Francesco BERLINGIERI, Chairman
Richard SHAW, Rapporteur

Young CMI
John E. HARE, Chairman
Frank L. WISWALL, Jr., Deputy Chairman
José Maria ALCANTARA
Justice Johanne GAUTHIER

Nominating Committee
David ANGUS, Chairman
Francesco BERLINGIERI
Patrick GRIGGS
Allan PHILIP
Jan RAMBERG
Zengjie ZHU

Planning Committee
Patrick GRIGGS
Marko PAVLIHA

Revision of Civil Liability and Fund
Conventions
Colin DE LA RUE, Chairman
Jean-Serge ROHART, Deputy Chairman
John O’CONNOR, Rapporteur

UNESCO - Underwater Cultural Heritage
Patrick GRIGGS, Chairman
John KIMBALL, Rapporteur
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Addresses
José M. ALCANTARA Wim FRANSEN
C/o Amya Everdijstraat 43

C/Princesa, 61, 5°

28008 Madrid, Spain

Tel.: +34 91 548.8328

Fax: +34 91 548.8256
Email: jmalcantara@amya.es

W. David ANGUS

C/o Stikeman Elliot

1155 René-Lévesque Blvd., Suite 4000
Montreal, Quebec, H3B 3V2 Canada
Tel: +1 514 397.3127

Fax: +1 514 397.3208

Email: dangus@stikeman.com

Stuart BEARE

C/o Richards Butler

Beaufort House

15, St. Botolph Street

EC3A 7EE London, United Kingdom
Tel: +44 20 7247.6555

Fax: +44 20 7247.5091

Email: snb@richardsbutler.com

Francesco BERLINGIERI
10 Via Roma

1-16121 Genova, Italia

Tel: +39 010 586.441

Fax: +39 010 594.805

Email: slb@dirmar.it

Tom BIRCH REYNARDSON

DLA

3 Noble Street

London EC2V 7EE, United Kingdom
Tel: +44 20 7796.6762

Fax: +44 20 7796.6780

Email: Tom.Birch.Reynardson@dla.com

Malcolm CLARKE

St. John’s College

Cambridge, CB2 1TP, United Kingdom
Tel: +44 1223 338639

Fax: +44 1223 337720

E-mail: macl0@cus.cam.ae.uk

Colin DE LA RUE

Ince & Co.

Knollys House, 11 Byward Street
London EC3R 5EN, United Kingdom
Tel: +44 20 7623.2011

Fax: +44 20 7623.3225

E-mail: colin.delarue@incelaw.com

2000 Antwerpen, Belgium
Tel.: +32 3 203.4500

Fax: +32 3 203.4501
E-mail:

wimfransen@fransenadvocaten.com

Justice Johanne GAUTHIER
Federal Court of Canada

Trial Division

90 Sparks Street, 11 Floor
Ottawa, Ont. KI1A OH9, Canada
Tel: +1 (613) 995.1268

E-mail: j.gauthier@fct-cf.gc.ca

Benoit GOEMANS

C/o Kegels & Co.
Mechelsesteenweg 196
B-2000 Antwerpen, Belgium
Tel: +32 3 257.17.71

Fax: +32 3 257.14.74

Email: benoit.goemans@kegels-co.be

Charles GOLDIE

2 Myddylton Place

Saffron Walden

Essex CB10 1BB, United Kingdom
Tel: +44 1799 521.417

Fax: +44 1799 520.387

Email: charlesgoldie@nascr.net

Karl-Johan GOMBRII
Nordisk Defence Club
Kristinelundveien 22
P.O.Box 3033 Elisenberg
N-0207 Oslo, Norway
Tel.: (47) 22 1313.5600
Fax: (47) 22 430.035

E-mail: kjgombrii@nordisk.no

Patrick GRIGGS

C/o Ince & Co.

Knollys House

11, Byward Street

London EC3R SEN, United Kingdom
Tel: +44 20 7623.2011

Fax: +44 20 7623.3225

Email: p.griggs@incelaw.com
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José Tomas GUZMAN SALCEDO
Huérfanos 835, Oficina 1601

Santiago, Chile - Distrito Postal 8320176
Tel: +56 2 6332589/6338590/6326223
Fax: +56 2 6382614

E-mail: josetomasguzman@entelchile.net

John E. HARE

Shipping Law Unit

Faculty of Law

University of Cape Town

Private Bag, Rondebosch 7700, South
Africa

Tel: +27 21 650.2676

Fax: +27 21 686.5111

Email: shiplaw@iafrica.com

Stuart HETHERINGTON
C/o Withnell Hetherington
Level 9, 15-19 Bent St.
Sydney NSW 2000, Australia
Tel: +61 2 9223.9300

Fax: +61 2 9223.9150

Email: swh@withnellhetherington.com.au

John KIMBALL

C/o Healy & Baillie LLP
61 Broadway, New York
NY 10006-2701, U.S.A.
Tel: +1 212 709.9241
Fax: +1 212 487.0341
Mobile (973) 981.2106
Home (973) 377.0553

Email: jkimball@healy.com

Henry H. LI

c/o Henry & Co. Law Firm of Guang-
dong

Room 1418

Shenzhen International Chamber of
Commerce Building

Fuhua Road 1%, Futian District
Shenzhen 518048, PR. China

Tel: +86 755.8293.1700

Fax: +86 755.8293.1800

E-mail: szshenry@public.szptt.net.cn

Bent NIELSEN

Kromann Reumert

Sundkrogsgade 5

DK-2100 Copenhagen O, Denmark
Tel: +45 70 121211

Fax: +45 70 121311

Email: bn@kromannreumert.com

John O’CONNOR

Langlois Gaudreau O’Connor
801 Chemin St-Louis

Suite 300

Quebec PQ G1S 1C1, Canada
Tel: +1 418-682.1212

Fax: +1 418-682.2272

Email: johnoconnor@lkdnet.com

Marko PAVLIHA

C/o University of Ljubljana

Faculty of Maritime Studies and Trans-
port

Pot pomorscakov 4

S1-6320 Portoroz, Slovenia

Tel.: +386 5 676.7100/676.7214

Fax: +386 5 676.7130

E-mail: marko.pavliha@fpp.edu

Allan PHILIP

Vognmagergade 7, PO.Box 2227
DK-1018 Copenhagen, Denmark
Tel: +45 33 13.11.12

Fax: +45 33 32.80.45

Email: lawoffice@philip.dk

Jan RAMBERG

Centralvdgen 35

18357 Téby, Sweden

Tel: +46 8 756.6225/756.5458
Fax: +46 8 756.2460

Email: jan.ramberg@intralaw.se

Deucalion REDIADIS

41 Akti Miaouli

GR-185 35 Piraeus, Greece
Tel: +30 210 429.4900
Fax: +30 210 429.4941

E-mail: dr@rediadis.gr

Patrice REMBAUVILLE-NICOLLE
4, rue de Castellane

75008 Paris, France

Tel.: +33 1 42.66.34.00

Fax: +33 1 42.66.35.00

E-mail: patrice.rembauville-
nicolle@rbm21.com

Thomas REME

Ballindamm 26

D-20037 Hamburg, Deutschland
Tel: +49 40 322.565

Fax: +49 40 327.569

Email: t.reme@remelegal.de
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Jean-Serge ROHART Alexander VON ZIEGLER
15, Place du Général Catroux Postfach 6333

F-75017 Paris, France

Tel: +33 1 46.22.51.73

Fax: +33 1 47.66.06.37

Email: js.rohart@villeneau.com

Richard SHAW

60, Battledean Road

London N5 1UZ, United Kingdom
Tel: +44 20 7226.8602

Fax: +44 20 7690.7241

Email: rshaw@soton.ac.uk

Pascale STERCKX
Mechelsesteenweg 196
B-2018 Antwerpen, Belgium
Tel: +32 3 227.35.26

Fax: +32 3 227.35.28

Email: admini@cmi-imc.org

Michael STURLEY

School of Law

The University of Texas at Austin
727 East Dean Keaton Street
Austin, Texas 78705-3299, U.S.A.
Tel: +1 512 232.1350

Fax: +1 512 471.6988

Email: msturley@mail.law.utexas.edu

Gregory J. TIMAGENIS
57, Notara Street
GR-18535 Piraeus, Greece
Tel: +30 210 422.0001
Fax: +30 210 422.1388

Email: git@timagenislaw.com

Eric VAN HOOYDONK

E. Banningstraat 23

2000 Antwerpen, Belgium

Tel: +32 3 238.6714

Fax: +32 3 248.88.63

Email: eric.vanhooydonk@skynet.be

Lowenstrasse 19

CH-8023 Ziirich, Switzerland
Tel: +41 1 215.5252

Fax: +41 1 215.5200

Email: alexander.vonziegler@swlegal.ch

Trine Lise WILHELMSEN
Nordisk Inst. for Sjerett Universitetet
Karl Johans gt. 47

0162 Oslo, Norway

Tel.: +47 22 8597 51

Fax: +47 22 8597 50

Email: t.l.wilhelmsen@jus.uio.no

Frank L. WISWALL JR.

Meadow Farm

851 Castine Road

Castine, Maine 04421-0201, U.S.A.
Tel: +1 207 326.9460

Fax: +1 207 326.9178

Email: FLW@Silver-Oar.com

Prof. Zengjie ZHU

China Ocean Shipping Company
Floor 12, Ocean Plaza,

158 Fuxingmennei Street
Xicheng District

Beijing 100031, China

Tel: +86 10
6649.2972/6764.1018

Fax: +86 10 6649.2288

Email: zhuzengjie@sina.com
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MEMBER ASSOCIATIONS
ASSOCIATIONS MEMBRES

ARGENTINA
ASOCTACION ARGENTINA DE DERECHO MARITIMO

(Argentine Maritime Law Association)
c/o Dr.José Domingo Ray, 25 de Mayo 489, 5th Floor,
1339 Buenos Aires. - Tel.: (11) 4311.3011 - Fax: (11) 4313.7765
E-mail: jdray@ciudad.com.ar

Established: 1905

Officers:

President: Dr. José Domingo RAY, 25 de Mayo 489, 5th Floor, 1002 Buenos Aires. Tel.:
(11)4311.3011 - Fax: (11) 4313.7765 - E-mail: jdray@ciudad.com.ar

Vice-Presidents:

Dr. Alberto C. CAPPAGLI, Leandro N. Alem 928, 1001 Buenos Aires. Tel.: (11) 4310.0100
- Fax (11) 4310-0200 - E-mail: acc@marval.com.ar

Dr. M. Domingo LOPEZ SAAVEDRA, San Martin 662 4° Floor, 1004 Buenos Aires. Tel.:
(11) 4515.0040 / 1224 / 1235 - Fax: (11) 4515 0060 / 0022 -
E-mail: domingo@]Isa-abogados.com.ar

Secretary: Dr. Carlos R. LESMI, Lavalle 421 — 1% Floor, 1047 Buenos Aires. Tel.: (11)
4393.5292/5393/5991 — Fax: (11) 4393-5889 —
Firm E-mail: lesmiymoreno@fibertel.com.ar — Private E-mail: clesmi@fibertel.com.ar

Pro-Secretary: Dr. Jorge RADOVICH, Corrientes 545, 6th Floor, 1043 Buenos Aires. Tel.:
(11) 4328.2299 - Fax: (11) 4394.8773 —
Firm E-mail: sealaw@infovia.com.ar — Private E-mail: jradovich@sealaw.com.ar

Treasurer: Mr. Francisco WEIL (J), c/o Ascoli & Weil, J.D. Peron 328, 4™ Floor, 1038
Buenos Aires. Tel.: (11) 4342.0081/2/3 - Fax: (11) 4331.7150

Pro-Treasurer: Dr. Diego CHAMI, Libertad 567, 4% floor, 1012 Buenos Aires. Tel. (11)
4382.4060/2828 — Fax: (11) 4382.4243 — E-mail: diego@chami-dimenna.com.ar

Members: Dr. Marcial J. MENDIZABAL, Dr. Abraham AUSTERLIC, Dr. Fernando
ROMERO CARRANZA, Dra. Susana TALAVERA, Dr. Francisco WEIL, Mr. Pedro
BROWNE

Titulary Members:

Dr. Jorge BENGOLEA ZAPATA, Dr. Alberto C. CAPPAGLI, Dr. Fernando ROMERO
CARRANZA, Dr. Domingo Martin LOPEZ SAAVEDRA, Dr. Marcial J. MENDIZABAL,
Dr. José D. RAY, Dra. H.S. TALAVERA, Sr. Francisco WEIL.
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AUSTRALIA AND NEW ZEALAND

THE MARITIME LAW ASSOCIATION OF
AUSTRALIA AND NEW ZEALAND
PO Box 12101 George Street, Brisbane QLD 4003, Australia
Tel.: +61 (0)7 3236.5001 — Fax: +61 (0)7 3236.3535
E-mail: admin@mlaanz.org - Website: www.mlaanz.org

Established: 1974

Officers:

President: John FARQUHARSON, Phillips Fox, The Quandrant, 1 William Street, Perth
WA 6000, Australia. Tel.: +61 8 9288.6758 — Fax: +61 8 9288.6001 - E-mail: presi-
dent@mlaanz.org

Australian Vice-President: Frazer HUNT, Piper Alderman, Level 23, Governor Macquarie
Tower 1, Farrar Place, Sydney NSW 2000. Tel.: +61 2 9253.9984 — Fax: +61 2 9253.9900
— E-mail: vpaust@mlaanz.org

New Zealand Vice President: Jennifer SUTTON, Barrister, Level 12, Greenock House, 39
The Terrace, PO Box 5584, Wellington, New Zealand. Tel.: +64 4 472.9400 — Fax: +64
4 472.9404 — E-mail: vpnz@mlaanz.org

Executive Secretary: Chris BLOWER, PO Box 3388, Belconnen ACT 2616, Australia.
Tel.: +61 2 6254.2940 — Fax: +61 2 6278.3684 — E-mail: secretary@mlaanz.org

Treasurer: Sarah DERRINGTON, T C Beirne Law School, University of Queensland, St.
Lucia QLD 4171, Australia. Tel.: +61 7 3365.3320 — Fax: +61 7 3365.1466 — E-mail:
treasurer@mlaanz.org

Assistant Secretary: Stephen THOMPSON, Middletons, Level 26, Australia Square, 264
George Street, Sydney NSW 2000, Australia. Tel.: +61 2 9390.8278 - Fax: +61 2
9247.2866 - E-mail: assistsec@mlaanz.org

Immediate Past-President: The Honourable Justice Anthe PHILIPPIDES, Judges Cham-
bers, Law Court Complex, PO Box 167 Albert Street, Brisbane, QLD 4002, Australia. -
E-mail: jpp@mlaanz.org

Administrator: Franc D. ASIS, Barrister, Level 17, Inns of Court, PO Box 12101 George
Street, Brisbane QLD 4003, Australia. Tel.: +61 7 3236.5001 - Fax: +61 7 3236.3535 -
E-mail: admin@mlaanz.org

Titulary Members:

The Honourable Kenneth J. CARRUTHERS, The Honourable Justice Richard E. COOP-
ER, Stuart W. HETHERINGTON, Ian MACKAY, Ronald J. SALTER, Peter G. WILLIS.

Membership:

490.
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BELGIUM

ASSOCIATION BELGE DE DROIT MARITIME
BELGISCHE VERENIGING VOOR ZEERECHT

(Belgian Maritime Law Association)
c/o Henry Voet-Genicot, Mr. Henri Voet Jr.,
Kipdorp, 53, 2000 Antwerpen
Tel.: (3) 218.7464 - Fax: (3) 218.6721

Established: 1896

Officers:

President: Herman LANGE, Schermerstraat 30, 2000 Antwerpen, Belgium. Tel.: (3)
203.4310 - Fax: (3) 203.4318 - E-mail: h.lange@lange-law.be

Past President: Wim FRANSEN, Everdijstraat 43, 2000 Antwerpen, Belgium. Tel.: (3)
203.4500 - Fax: (3) 203.4501 - E-mail: wimfransen@fransenadvocaten.com

Vice-Presidents:

Luc KEYZER, De Burburestraat 6-8, 2000 Antwerpen, Belgium. Tel.: (3) 237.0101 - Fax:
(3) 237.0324 — E-mail: roosendaal keyzer@roosendaal.keyzer.be

Guy VAN DOOSSELAERE, Lange Gasthuisstraat 27, 2000 Antwerpen, Belgium. Tel.: (3)
232.1785 — Fax: (3) 225.2881 — E-mail: guyvandoosselaere@vandoosselaere.be

Secretary: Henri VOET Jr., Kipdorp, 53, 2000 Antwerpen, Belgium. Tel. (3) 218.7464 -
Fax: (3) 218.6721.

Treasurer: Adry POELMANS, Lange Gasthuisstraat 27, 2000 Antwerpen, Belgium. Tel.
(3) 203.4000 — Fax: (3) 225.2881

Members of the General Council:

Henri BOSMANS, Emmanuel COENS, Jean-Pierre DE COOMAN, Stephane DECKERS,
Christian DIERYCK, Guy HUYGHE, Jacques LIBOUTON, Frans PONET, Frank
STEVENS, Ingrid VAN CLEMEN

Titulary Members:

Claude BUISSERET, Leo DELWAIDE, Christian DIERY CK, Wim FRANSEN, Paul GOE-
MANS, Etienne GUTT, Pierre HOLLENFELTZ DU TREUX, Marc A. HUYBRECHTS,
Tony KEGELS, Herman LANGE, Jacques LIBOUTON, Roger ROLAND, Jan THEUNIS,
Lionel TRICOT, Jozef VAN DEN HEUVEL, Henri F. VOET, Henri VOET Jr.
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BRAZIL
ASSOCIACAO BRASILEIRA DE DIREITO MARITIMO

(Brazilian Maritime Law Association)
Rua Mexico, 111 Sala 501
Rio de Janeiro - 20031-45 RJ - Brasil
Tel.: (21) 2220.4488/2524.2119 — Fax: (21) 2524.2166

Established: 1924

Officers:

President: Dr. Artur Raimundo CARBONE, Escritorio Juridico Carbone - Av. Rio Branco,
99 - 4° andar , Rio de Janeiro, CEP 20040-004 RJ-Brasil. Tel.: (21) 2253.3464 - Fax: (21)
2253.0622 - E.mail: ejc@carbone.com.br

Vice-Presidents:

Dr. Theophilo DE AZEREDO SANTOS, Av. Atlantica, 2016/5° andar, Rio de Janiero, RJ,
CEP 22.021-001. Tel.: (21) 2203.2188/2255.2134.

Dr. Celso D. ALBUQUERQUE MELLO, Rua Rodolfo Dantas, 40/1002, Rio de Janeiro, RJ,
CEP 22.020.040. Tel.: (21) 2542.2854.

Dr. Luiz Carlos DE ARAUJO SALVIANO, Judge of Brazilian Maritime Court, Rua Conde
de Bonfim, 496/502, Rio de Janeiro, RJ, CEP 20.520-054. Tel.: (21) 2253.6324 /
2208.6226.

Dr. Délio MAURY, Rua Teéfilo Otoni, 4/2° andar, Rio de Janeiro, RJ, CEP 20090-070. Tel.:
(21) 3870-5411/3870-5679

Secretary General: Mr. Jos¢ SPANGENBERG CHAVES

Titulary Members:

Pedro CALMON FILHO, Artur R. CARBONE, Maria Cristina DE OLIVEIRA PADILHA,
Walter de SA LEITAO, Rucemah Leonardo GOMES PEREIRA, Artur R. CARBONE.

Membership:

Physical Members: 180; Official Entities as Life Members: 22; Juridical Entity Members:
16; Correspondent Members: 15.
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BULGARIA

BULGARIAN MARITIME LAW ASSOCIATION
5 Major Yuriy Gagarin Street, Bl. n° 9, Entr. B, 1113 Sofia
Tel.: 00359(2) 721590

Officers:

President: Prof. Ivan VLADIMIROV

Secretary & Treasurer Senior Assistant: Diana MARINOVA

Members: Ana DJUMALIEVA, Anton GROZDANOV, Valentina MARINOVA, Vesela TO-
MOVA, Neli HALACHEVA, Ruben NICOLOV and Svetoslav LAZAROV.

CANADA

CANADIAN MARITIME LAW ASSOCIATION
L ASSOCIATION CANADIENNE DE DROIT MARITIME
c/o Stikeman Elliott, 1155 René-Lévesque Blvd. West, 40" Floor, Montreal, Québec
H3B 3V2, Tel.: (514) 397.3135 — Fax: (514) 397.3412
E-mail: pcullen@stikeman.com

Established: 1951

Officers:

President: Peter J. CULLEN, c/o Stikeman Elliott, 1155 René-Lévesque Blvd. West, 40t
Floor, Montreal, Québec H3B 3V2. Tel.: (514) 397.3135 - Fax. (514) 397.3412 - E-mail:
peullen@stikeman.com

Immediate Past-President: James E. GOULD, Q.C., Metcalf & Company, Benjamin Wier
House, 1459 Hollis Street, Halifax, Nova Scotia B3J 1V1. Tel.: (902) 420.1990 - Fax:
(902) 429.1171 - E-mail: jamesgould@metcalf.ns.ca

National Vice-President: William. A. MOREIRA, Q.C., c/o Stewart McKelvey Stirling
Scales, 1959 Upper Water St., PO.Box 997, Halifax, N.S., B3J 2X2. Tel.: (902) 420.3346
— Fax: (902) 420.1417 — E-mail: wmoreira@smss.com

Vice-President Quebec: Jeremy P. BOLGER, Borden Ladner Gervais, 1000 de La
Gauchetiére Street West, Suite 900, Montreal, Québec H3B 5H4. Tel.: (514) 954.3119 -
Fax: (514) 954.1905 - E-mail: jbolger@blgcanada.com

Vice-President Ontario: James P. THOMSON, Paterson, MacDougall, One, Queen Street
East, Suite 2100, Box 100, Toronto, Ontario M5C 2W5. Tel.: (416) 366.9607 - Fax: (416)
366.3743 - E-mail: jpthomson@pmlaw.com

Vice-President West: Michael J. BIRD, Bull, Housser & Tupper, 3000-1055 West Georgia
Street, Vancouver BC Canada V6E 3R3. Tel.: (604) 641.4970 — Fax: (604) 646.2641 —
E-mail: mjbird@bht.com

Vice-President East: M. Robert JETTE, Q.C., Clark, Drummie, 40 Wellington Row, Saint
John, New Brunswick E2L 4S3. Tel.: (506) 633.3824 — Fax: (506) 633.3811 - E-mail:
mrj@clark-drummie.com

Secretary and Treasurer: Nigel FRAWLEY, 15 Ancroft Place, Toronto, Ontario M4W 1M4.
Tel.: home (416) 923.0333 — cottage (518) 962.4587 — Fax: (416) 944.9020 — E-mail:
nhfrawley@earthlink.net

Executive Committee Members:

Douglas G. SCHMITT, McEwan, Schmitt & Co., 1615-1055 West Georgia Street, P.O.Box
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11174, Royal Centre, Vancouver, BC V6E 3R5. Tel.: (604) 683.1223 - Fax: (604)
683.2359 - E-mail: dgs@marinelawcanada.com

Chistopher J. GIASCHI, Giaschi & Margolis, 404-815 Hornby Street, Vancouver, BC V6Z
2E6. Tel.: (604) 681.2866 - Fax: (604) 684.2501 - E-mail: giaschi@AdmiraltyLaw.com

Thomas S. HAWKINS, Bernard & Partners, 1500-570 Granville Street, Vancouver, British
Columbia, V6C 3P1. Tel.: (604) 661.0604 — Fax: (604) 681.1788 — E-mail:
hawkins@bernardpartners.com

Richard L. DESGAGNES, Ogilvy Renault, 1981 Ave., McGill College, Montréal, PQ H3A
3CI1. Tel.: (514) 847.4431 - Fax: (514) 286.5474 -

E-mail: rdesgagnes@ogilvyrenault.com

Daniele DION, Brisset Bishop, 2020 University Street, Suite 444, Montréal, PQ H3A 2AS.
Tel.: (514) 393.3700 - Fax: (514) 393.1211 - E-mail: bishop@colba.net

Rui M. FERNANDES, Fernandes Hearn LLP, 335 Bay Street, Suite 601, Toronto, ON MSH
2R3. Tel.: (416) 203.9505 - Fax. (416) 203.9444 - E-mail: rui@fernandeshearn.com

Norman G. LETALIK, Borden Ladner Gervais, Scotia Plaza, 40 King Street West, Toron-
to, ON M5H 3Y4. Tel.: (416) 367.6344 - Fax: (416) 361.2735 -

E-mail: nletalik@blgcanada.com

John G. O’CONNOR, Langlois Gaudreau O’Connor, 801 Chemin St-Louis, Suite 300,
Québec, PQ G1S 1C1. Tel.: (418) 682.1212 - Fax: (418) 682.2272 -

E-mail: john.oconnor@lkdnet.com

Richard F. SOUTHCOTT, Stewart McKelvey Stirling Scales, 900 — 1959 Upper Water
Street, Halifax, Nova Scotia B3J 2X2. Tel.: (902) 420.3304 — Fax: (902) 420.1417 —
E-mail: rsouthcott@smss.com

Cecily Y. STRICKLAND, Stewart McKelvey Stirling Scales, Cabot Place, 100 New Gow-
er St., PO Box 5038, St John’s, Newfoundland A1C 5V3. Tel.: (709) 722.4270 — Fax:
(709) 722.4565 — E-mail: cstrickland@smss.com

Constituent Members:

The Canadian Board of Marine Underwriters, c/o Mr. Doug MCRAE, AXA Global Risks,
1900-1100 Blvd. René-Lévesque Ouest, Montréal, PQ H3B 4P4. Tel.: (514) 392.7542 -
Fax: (514) 392.7494 - E-mail: douglas.mcrae@axa-assurances.ca

The Canadian Shipowners Association, ¢/o Mr. Donald N. MORRISON, 705-350 Sparks
Street, Ottawa, ON KI1R 7S8. Tel.: (613) 232.3539 - Fax: (613) 232.6211 - E-mail:
csa@shipowners.ca

The Shipping Federation of Canada, c/o Ms. Anne LEGARS, 326-300 rue du Saint Sacre-
ment, Montreal, PQ H2Y 1X4. Tel.: (514) 849.2325 - Fax: (514) 849.6992 -
E-mail: alegars@shipfed.ca

Chamber of Shipping of B.C., c/o Mr. Rick BRYANT, 100-111 West Hastings Street, Van-
couver, BC V6E 2J3. Tel.. (604) 681.2351 - Fax: (604) 681.4364 -
E-mail: rick-bryant@chamber-of-shipping.com

Canadian International Freight Forwarders Association, c/o Mr. Tony YOUNG, Seafreight
Chair ¢/o LCL Navigation Ltd., 4711 Yonge Street, Suite 1102, Toronto, ON M2N 6KS8.
Tel.: (416) 733.3733 - Fax: (416) 733.1475 - E-mail: tyoung@]clcan.com

The Association of Maritime Arbitrators of Canada, c/o Professor W. TETLEY, Q.C., Fac-
ulty of Law, McGill University, 3644 Rue Peel, Montréal, PQ H3A 1W9. Tel.: (514)
398.6619 - Fax: (514) 398.4659 -

E-mail: william.tetley@mcgill.ca - Website: http://tetley.law.mcgill.ca

The Company of Master Mariners of Canada, c/o Captain P. M. IRELAND, National Sec-
retary, 59 North Dunlevy Ave., Vancouver, B.C. V6A 3R1 —
E-mail: national@axionet.com

Honorary Life Members:

Senator W. David ANGUS, Q.C., David BRANDER-SMITH, Q.C., John A. CANTELLO,

Nigel H. FRAWLEY, The Hon. Madam Justice Johanne GAUTHIER, Dr. Edgar GOLD,

Q.C., James E. GOULD, Q.C., A. Stuart HYNDMAN, Q.C., The Hon. K. C. MACKAY, A.

Barry OLAND, The Hon. G.R.W. OWEN, The Hon. Mr. Justice Arthur J. STONE,

Professor William TETLEY, Q.C.
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Titulary Members

Senator W. David ANGUS, Michael J. BIRD, Q.C., David BRANDER-SMITH Q.C., John
A. CANTELLO, Peter J. CULLEN, Nigel H. FRAWLEY, The Hon. Madam Justice Jo-
hanne GAUTHIER, Dr. Edgar GOLD, Q.C., James E. GOULD, Q.C., The Hon. Mr. Justice
Sean J. HARRINGTON, A. Stuart HYNDMAN, Q.C., John L. JOY, William. A. MOR-
EIRA, Q.C., A. Barry OLAND, Alfred H. E. POPP, Q.C., Vincent M. PRAGER, William
M. SHARPE, The Hon. Mr. Justice Arthur J. STONE, Professor William TETLEY, Q.C.

CHILE
ASOCIACION CHILENA DE DERECHO MARITIMO

(Chilean Association of Maritime Law)
Prat 827, Piso 12, Casilla 75, Valparaiso
Tel.: (32) 252535/213494/254862 — Fax: (32) 252622
E-mail: acgvalparaiso@entelchile.net

Established: 1965

Officers:

President: don Eugenio CORNEJO FULLER, Prat 827, Piso 12, Casilla 75, Valparaiso —
Tel.: (32) 252535/213494/254862 — Fax: (32) 252.622 —
E-mail: acgvalparaiso@entelchile.net

Vice-President: José Tomas GUZMAN SALCEDO, Huérfanos 835, Oficina 1601, Santia-
go. Tel.: (2) 6332589/6338590/6326223 — Fax: (2) 6382614 —
E-mail: josetomasguzman@entelchile.net

Secretary: Gustavo JEANNERET MARTINEZ, Blanco 895, Valparaiso. Tel.: (32) 201151
— Fax: (32) 250089 — E-mail: gjeanneret@saam.cl

Treasurer: Ricardo SAN MARTIN PADOVANI, Prat 827, Piso 12, Valparaiso. Tel.: (32)
252535/213494/254862 — Fax: (32) 252622 — E-mail: rsm@entelchile.net

Titulary Members:

don Eugenio CORNEJO FULLER, don José¢ Tomas GUZMAN SALCEDO, don Eugenio
CORNEJO LACROIX, don Ricardo SAN MARTIN PADOVANI y don Maximiliano
GENSKOWSKY MOGGIA.
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CHINA

CHINA MARITIME LAW ASSOCIATION
6/F Golden Land Building,
No. 32, Liang Ma Qiao Road,
Chaoyang District, BEIJING 100016, CHINA
Tel.: +86 (10) 6462.4004, 6460.4040 - Fax: +86 (10) 6464.3500
E-mail: info@cmla.org.cn — Website: www.cmla.org.cn

Established: 1988

Officers:

President: Bin ZHANG, President of China National Foreign Trade Transportation Corpo-
ration, Jinyun Tower A, No.43a Xizhimenbei Street, Beijing, 100044, China. Tel.: +8610-
62295999 — Fax: 62295998

Vice-Presidents:

Jianwei ZHANG, Vice-President of China National Foreign Trade Transportation Corpora-
tion Jinyun Tower A, No.43a Xizhimenbei Street, Beijing, 100044, China Tel.: +8610-
62295999 — Fax: 62295998

Wenjie LIU, Vice-President of China Council for the Promotion of International Trade.
No.l Fuxingmenwai Street, Beijing, 100860, China. Tel.: +8610-68013344 — Fax:
68011370

Shujian LIU, Vice-Chairman of China Maritime Arbitration Commission, 6/F Golden Land
Building, No.32 Liangmaqiao Rd., Chaoyang District, Beijing, 100016, China. Tel.:
+8610-64646688 — Fax: 64643500

Yunzhou DING, Vice-President of the People’s Insurance Company of China, No.69
Dongheyan Street, Xuanwu District, Beijing, 100052, China. Tel.: +8610-63035017 —
Fax: 63033734

Weijie GAO, Vice-President of China Ocean Shipping (Group) Company, COSCO Build-
ing, No.158 Fuxingmennei Street, Beijing, 100031, China. Tel.: +8610-66492573 — Fax:
66083792

Guomin FU, Deputy Director of Department of System Reform & Legislation, Ministry of
Communications of PR.C., No.11 Jianguomennei Street, Beijing, 100736, China. Tel.:
+8610-65292601 — Fax: 65261596

Yanjun WANG, Deputy Chief of the Fourth Civil Affairs Court, Supreme People’s Court of
PR.C., No.27 Dong Jiao Min Xiang, Beijing, 100745, China. Tel.: +8610-65299624 —
Fax: 65120831

Yuzhuo SI, Professor of Dalian Maritime University, Post Box 501, Building 113, Dalian
Maritime University, Dalian, 116026, China. Tel.: +86411-4671338 — Fax: 4671338

Dongnian YIN, Professor of Shanghai Maritime University, No.1550 Pu Dong Dadao,
Shanghai, 200135, China. Tel.: +8621-58207399 — Fax: 58204719

Zongze GAO, Chairman of All-China Lawyers’ Association, Qinglan Mansion, No.24
Dong Si Shi Tiao, Beijing, 100007, China. Tel.: +8610-84020232, Fax: 84020232

Secretary General: Ming KANG, Deputy Director of Legal Department of China Council
for the Promotion of International Trade, 6/F Golden Land Building, No.32 Liangmaqiao
Rd., Chaoyang District, Beijing, 100016, China. Tel.: +8610-64646688 — Fax: 64643500

Deputy Secretaries General:

Yuqun MENG, General Legal Counselor of China National Foreign Trade Transportation
Corporation, Jinyun Tower A, No.43a Xizhimenbei Street, Beijing, 100044, China. Tel.:
+8610-62295999 — Fax: 62295998

Liwei LUO, Deputy Division Chief of Legal Department of China Council for the Promo-
tion of International Trade, 6/F Golden Land Building, No.32 Liangmagqiao Rd.,
Chaoyang District, Beijing, 100016, China. Tel.: +8610-64646688 — Fax: 64643500
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Zhihong ZOU, Division Chief of Legal Department of the People’s Insurance Company of
China, No.69 Dongheyan Street, Xuanwu District, Beijing, 100052, China. Tel.: +8610-
63035017 — Fax: 63033734

Guohua LU, Director of Legal Department of China Ocean Shipping (Group) Company,
COSCO Building, No.158 Fuxingmennei Street, Beijing, 100031, China. Tel.: +8610-
66492573 — Fax: 66083792

Qingyue XU, Division Chief of Department of System Reform & Legislation, Ministry of
Communications of PR.C., No.11 Jianguomennei Street, Beijing, 100736, China. Tel.:
+8610-65292601 — Fax: 65261596

Jinxian ZHANG, Judge of the Fourth Civil Affairs Court, Supreme People’s Court of
PR.C., No.27 Dong Jiao Min Xiang, Beijing, 100745, China. Tel.: +8610-65299638 —
Fax: 65120831

Dihuang SONG, Partner of Commerce & Finance Law Office, Room 714, Huapu Mansion,
No.19 Chaowai Street, Beijing, 100020, China. Tel.: +8610-65802255 — Fax: 65802678

COLOMBIA

ASOCIACION COLOMBIANA DE DERECHO Y ESTUDIOS
MARITIMOS
“ACOLDEMAR”
Carrera 7 No. 24-89 Oficina 1803
P.O. Box 14590
Bogota, D.C. Colombia, South America
Tel. (57-1) 241.0473/241.0475 — Fax: (57-1) 241.0474

Established: 1980

Officers:

President: Dr. Ricardo SARMIENTO PINEROS
Vice-President: Dr. Jaime CANAL RIVAS
Secretary: Dr. Marcelo ALVEAR ARAGON
Treasurer: Dr. Rogelio VALENCIA RIOS
Auditor: Admiral Guillermo RUAN TRUJILLO
Members:

Dr. José VINCENTE GUZMAN

Mr. Francisco ULLOA

Mr. Carlos OSPINA

Titulary Members:

Luis GONZALO MORALES, Ricardo SARMIENTO PINEROS, Dr. Guillermo
SARMIENTO RODRIGUEZ, Capt. Sigifredo RAMIREZ CARMONA.
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COSTA RICA

ASOCIACION INSTITUTO DE DERECHO MARITIMO DE
COSTA RICA
(Maritime Law Association of Costa Rica)
P.O. Box 784, 1000 San José, Costa Rica
Tel.: (506) 253.4416 — Fax: (506) 225.9320 — E-mail: nassarpe@sol.racsa.co.cr

Established: 1981

Officers:

President: Lic.Tomas Federico NASSAR PEREZ, Abogado y Notario Publico, Apartado
Postal 784, 1000 San José.

Vice-President: Licda. Roxana SALAS CAMBRONERO, Abogado y Notario Publico,
Apartado Postal 1019, 1000 San José.

Secretary: Lic. Luis Fernando CORONADO SALAZAR

Treasurer: Lic. Mario HOUED VEGA

Vocal: Lic. Jose Antonio MUNOZ FONSECA

Fiscal: Lic. Carlos GOMEZ RODAS

CROATIA
HRVATSKO DRUSTVO ZA POMORSKO PRAVO

(Croatian Maritime Law Association)
c/o Rijeka College Faculty of Maritime Studies,
Studentska 2, 51000 RIJEKA, Croatia
Tel.: (385-51) 338.411 — Fax: (385-51) 336.755
E-mail: hdpp@pfri.hr — Website: http://www.pfri.hr/hdpp

Established: 1991

Officers:

President: : Dr. sc. Petar KRAGIC, Legal Counsel of Tankerska plovidba d.d., B. Petra-
novica 4, 23000 Zadar. Tel. (385-23) 202-261 — Fax: (385-23) 250.501 — E-mail:
petar.kragic@tankerska.hr )

Past President: Prof. dr. sc.Velimir FILIPOVIC, Professor of Maritime and Transport Law
at the University of Zagreb Faculty of Law, Trg. Marsala Tita 14, 10000 Zagreb. Tel.:
(385-1) 485.5848 — Fax: (385-1) 485.5828 — E-mail: vfilipov@pravo.hr

Vice-Presidents: .

Prof. dr. sc. Dragan BOLANCA, Professor of Maritime Law at the University of Split Fac-
ulty of Law, Domovinskog rata 8, 21000 Split. Tel.: (385-21) 393.518 — Fax: (385-21)
393.597 — E-mail: dbolanca@pravst.hr

Prof. dr. sc. Aleksandar BRAVAR, Associate Professor of Maritime and Transport Law at
the University of Zagreb Faculty of Law, Trg Marsala Tita 14, 10000 Zagreb. Tel.: (385-
1) 480.2417 - Fax: (385-1) 480.2421 - E-mail: abravar@pravo.hr

Dr. sc. Vesna TOMLJENOVIC, Assistant Professor of Private International Law at the Uni-
versity of Rijeka Faculty of Law, Hahlié¢ 6, 51000 Rijeka. Tel.: (385-51) 359.684 — Fax:
(385-51) 359.593 — E-mail: vesnat@pravri.hr

Secretary General: Mr. Igor VIO, LL.M., Lecturer at the University of Rijeka Faculty of
Maritime Studies, Studentska 2, 51000 Rijeka. Tel. (385-51) 338.411 — Fax: (385-51)
336.755 — E-mail: vio@pfri.hr
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Administrators: ;

Dr. sc.. Dora CORIC, Assistant Professor of Maritime and Transport Law at the University
of Rijeka Faculty of Law, Hahli¢ 6, 51000 Rijeka. Tel.: (385-51) 359.534 — Fax: (385-51)
359.593 — E-mail: dcoric@pravri.hr

Mrs. Sandra DEBELJAK-RUKAVINA, LL.M, Research Assistant at the University of Ri-
jeka Faculty of Law, Hahli¢ 6, 51000 Rijeka. Tel.: (385-51) 359.533 — Fax: (385-51)
359.593 — E-mail: rukavina@pravri.hr

Treasurer: Mrs. Marija POSPISIL-MILER, LL.M., Legal Counsel of Losinjska plovidba-
Brodarstvo d.d., Splitska 2, 51000 Rijeka. Tel.: (385-51) 319.015 — Fax: (385-51)
319.003 — E-mail: legal@losinjska-plovidba.hr

Titulary Members:

Velimir FILIPOVIC, Ivo GRABOVAC, Vinkg HLACA, Hrvoje KACIC, Petar KRAGIC,
Mrs. Ljerka MINTAS-HODAK, Drago PAVIC.

Members:
Institutions: 62
Individual Members: 232
DENMARK
DANSK SORETSFORENING

(Danish Branch of Comité Maritime International)
c/o Gorrissen Federspiel Kierkegaard
12 H.C. Andersens Boulevard DK-1553 Copenhagen V, Denmark
Tel.: (45) 33 41.41.41 — Fax: (45) 33 41.41.33 — E-mail: al@gfklaw.dk

Established: 1899

Officers:

President: Alex LAUDRUP c/o Gorrissen Federspiel Kierkegaard, H.C. Andersens Boule-
vard 12, 1553 Copenhagen V. Tel.: (45) 33 41.41.41 — Fax.: (45) 33 41.41.33 — E-mail:
al@gtklaw.dk

Members of the Board:

Anders ULRIK, Assuranceforeningen Skuld, Frederiksborggade 15, 1360 Copenhagen K,
Denmark. Tel.: (45) 33 43.34.00 — Fax: (45) 33 11.33.41 - E-mail:
anders.ulrik@skuld.com

Henrik THAL JANTZEN, Kromann Reumert, Sundkrogsgade 5, 2100 Copenhagen @,
Denmark. Tel.: (45) 70 12.12.11 — Fax: (45) 70 12.13.11
E-mail: htj@kromannreumert.com

Dorte ROLFE, A.P. Moller — Marsk A/S, Esplanaden 50, 1098 Copenhagen K, Denmark.
Tel.: (45) 33 63.33.63 — Fax: (45) 33 63.41.08 — E-mail: cphcomp@maersk.com

Jes ANKER MIKKELSEN, Bech-Bruun Dragsted, Langelinie All¢ 35, 2100 Copenhagen
@, Denmark. Tel.: (45) 72 27.00.00 — Fax: (45) 72 27.00.27 — E-mail:

jes.anker.mikkelsen@bechbruundragsted.com
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Michael VILLADSEN, Advokaterne, Aaboulevarden 11-13, PO. Box 5081, 8100 Aarhus
C, Denmark. Tel.: (45) 86 12.19.99 — Fax: (45) 86 12.19.25
E-mail: mv@aaboulevarden.dk

Uffe LIND RASMUSSEN, Danish Shipowners’ Association, Amaliegade 33, 1256 Copen-
hagen K, Denmark. Tel.: (45) 33 11.40.88 — Fax: (45) 33 11.62.10
E-mail: ulr@danmarksrederiforening.dk

Ole SPIERMANN, Jonas Bruun, Bredgade 38, 1260 Copenhagen K, Denmark. Tel.: (45)
33 47.88.00 — Fax: (45) 33 47.88.88 — E-mail: osp@jblaw.dk

Peter ARNT NIELSEN, Copenhagen Business School, Legal Department, Howitzvej 13,
2000 Frederiksberg C, Denmark. Tel.: (45) 38 15.26.44 — Fax: (45) 38 15.26.10 — E-mail:
pan jur@cbs.dk

Jens HENNILD, the Confederation of Danish Industries (DI), H.C. Andersens Boulevard
18, 1787 Copenhagen V, Denmark. Tel.: (45) 33 77.33.77 — Fax: (45) 33 77.33.00 — E-

mail: jeh@di.dk.

Titulary Members:

Jan ERLUND, Flemming IPSEN, Alex LAUDRUP, Hans LEVY, Jes Anker MIKKELSEN,
Bent NIELSEN, Allan PHILIP, Knud PONTOPPIDAN, Uffe Lind RASMUSSEN, Henrik
THAL JANTZEN, Anders ULRIK, Michael VILLADSEN.

Membership:
Approximately: 145
DOMINICAN REPUBLIC
ASOCIACION DOMINICANA DE DERECHO MARITIMO
(AADM)

557 Arzobispo Portes Street, Torre Montty, 3rd Floor,
Ciudad Nueva, Santo Domingo, Dominican Republic
Tel.: (851) 685.8988/682.2967 — Fax: (851) 688.1687

Established: 1997

Officers:

President: Lic. George Montt BUTLER VIDAL
Secretary: Lic. Marie Linnette GARCIA CAMPOS
Vice-President: Dr. Angel RAMOS BRUSILOFF
Treasurer: Dra. Marta C. CABRERA WAGNER
Vocals:

Dra. Carmen VILLONA DIAZ

Dr. Lincoln Antonio HERNANDEZ PEGUERO
Lic. Lludelis ESPINAL DE OECKEL
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ECUADOR

ASOCIACION ECUATORIANA DE ESTUDIOS Y DERECHO
MARITIMO “ASEDMAR”
(Ecuadorian Association of Maritime Studies and Law)
Junin 105 and Malecon 2nd Floor, Intercambio Bldg.,
P.O.Box 3548, Guayaquil, Ecuador
Tel.: (4) 570.700 — Fax: (4) 570.200

Established: 1993

Officers:

President: Ab. José M. APOLO, Junin 105 y Malecon 2do Piso, P.O.Box 3548, Guayaquil,
Ecuador. Tel.: 593 (4) 320.713/4 — Fax: 593 (4) 322.751 —
E-mail: apolo@margroup.com.ec

Vice President: Dr. Fernando ALARCON, El Oro 101 y La Ria (Rio Guayas), Guayaquil,
Ecuador. Tel. : (4) 442.013/444.019.

Vocales Principales :

Ab. Jaime MOLINARI, Av. 25 de Julio, Junto a las Bodegas de Almagro. Tel. :
435.402/435.134.

Dr. Publio FARFAN, Elizalde 101 y Malecon (Asesoria Juridica Digmer). Tel.: 324.254.

Capt. Pablo BURGOS C., (Primera Zona Naval). Tel. : 341.238/345.317.

Vocales Suplentes :

Ab. Victor H. VELEZ C., Capitania del puerto de Guayaquil. Tel.: 445.552/445.699.

Dr. Manuel RODRIGUEZ, Amazonas 1188 y fficin, Piso 7°, Edificio Flopec (Dir. Gen. Int.
Maritimos) As. Juridico. Tel.: (2) 508.909/563.076

Titulary Member
José MODESTO APOLO, Ernesto VERNAZA
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FINLAND
SUOMEN MERIOIKEUSYHDISTYS
FINLANDS SJORATTSFORENING
(Finnish Maritime Law Association)
Abo Akademi University, Department of Law,
Gezeliusgatan 2, FIN-20500 Abo, Finland
Tel.: +358-2-215 4692 — Fax: +358-2-215 4699

Established: 1939
Officers:

President: Hannu HONKA, Abo Akademi, Department of Law, Gezeliusgatan 2, FIN-
20500 Abo. Tel: (2) 215 4129 — Fax: (2) 215 4699. E-mail: hannu.honka@abo.fi

Vice-President: Nils-Gustaf PALMGREN, Silja Oyj Abp, POB 659, FIN-.00101 Helsing-
fors. Tel. (9) 6962 6316 — Fax: (9)628.797

Secretary: Peter SANDHOLM, Abo Hovriitt, Tavastgatan 11, FIN-20500 Abo. Tel: (2) 272
500 - Fax: (2) 251 0575. E-mail: peter.sandholm@om.fi

Members of the Board:

Jan AMINOFEF, Advokatbyrd Jan Aminoff, Fredsgatan 13 A, FIN-01700 Helsingfors.Tel.
(9) 684 0.477 — Fax: (9) 6840 4740.

Lolan ERIKSSON, Kommunikationsministeriet, POB 235, FIN-00131 Helsingfors, Tel.
(9) 1601

Henrik GAHMBERG, Advokatbyra Gahmberg, Histé & Co, POB 79, FIN-00131 Hels-
ingfors. Tel: (9) 6869 8830 — Fax: (9) 6869 8850.

Jan HANSES, Viking Line Ab, Norragatan 4, FIN-22100 Marichamn. Tel: (18) 27 000 -
Fax: (18) 12099.

Ilkka KUUSNIEMI, Neptun Juridica Oy Ab, Bulevardi 1 A, FIN-00100 Helsinki. Tel: (9)
626 688 - Fax (9) 628 797.

Olli KYTO, Alandia Bolagen, PB 121, FIN-22101 Mariehamn. Tel: (18) 29000 — Fax: (18)
12290

Niklas LANGENSKIOLD, Advokatbyra Castrén & Snellman, PB 233, FIN-00131 Hels-
ingfors. Tel: (9)228 581 — Fax (9) 601 961

Heikki MUTTILAINEN, Merenkulkuhallitus, Vuorimiehenkatu 1, FIN-00140 Helsinki.
Tel: (9) 0204 48 4203.

Tapio NYSTROM, Vakuutus Oy Pohjola, Lapinmientie 1, FIN-00013 Pohjola. Tel:
01055911 — Fax: 010559 5904.

Antero PALAJA, Turun Hovioikeus, Himeenkatu 11, FIN-20500 Turku . Tel: (2) 272 500 -
Fax: (2) 2510 575

Matti TEMMES, Oy Gard Services Ab, Bulevarden 46, FIN-00120 Helsingfors. Tel: (9)
6188 3410 — Fax: (9) 6121 000.

Peter WETTERSTEIN, Abo Akademi, Department of Law, Gezeliusgatan 2, FIN-0500
Abo. Tel: (2) 215 4321 - Fax: (2) 215 4699. E-mail: peter.wetterstein@abo.fi

Titulary Member:

Nils-Gustaf PALMGREN

Membership:

Private persons: 97 - Firms: 31
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FRANCE
ASSOCIATION FRANCAISE DU DROIT MARITIME

(French Maritime Law Association)
Correspondence to be addressed to
AFDM, 76, avenue Marceau — 75008 Paris
Tel.: (1) 53.67.77.10 — Fax (1) 47.23.50.95 — E-mail: facaff@club-internet.fr

Established: 1897

Officers:

Président: Mme Frangoise MOUSSU-ODIER, Consultant Juridique, M.O. CONSEIL, 114,
Rue du Bac, 75007 Paris. Tel./Fax: (1) 42.22.23.21 — E-mail: f.odier@noos.fr

Présidents Honoraires:

Prof. Pierre BONASSIES, Professeur (H) a la Faculté de Droit et de Science Politique
d’Aix Marseille, 7, Terrasse St Jérome, 8 avenue de la Cible, 13100 Aix-en-Provence.
Tel.: (4) 42.26.48.91 — Fax: (4) 42.38.93.18.

M. Claude BOQUIN, Administrateur, S.A. Louis Dreyfus & Cie., 87 Avenue de la Grande
Armée, 75782 Paris Cedex 16. Tel.: (1) 40.66.11.11 — Fax: (1) 45.01.70.28.

M. Pierre LATRON, Fédération Frangaise des Sociétés d’ Assurances, Direction des Assur-
ances Transport, 26, boulevard Haussmann, 75311 Paris Cedex 09. Tel.: (1) 42.47.91.41
—Fax: (1) 42.47.91.42 -

Me Jean-Serge ROHART, Avocat a la Cour de Paris, SCP Villeneau Rohart Simon & As-
sociés, 15 Place du Général Catroux, 75017 Paris. Tel.: (1) 46.22.51.73 — Fax: (1)
47.66.06.37 — E-mail: js.rohart@villeneau.com

Vice-Présidents:

M. Bertrand THOUILIN, Direction juridique, TOTALFINAELF, 51 Esplanade du Général
de Gaulle, Cedex 47, 92907 Paris la Défense 10. Tel.: (1) 41.35.39.78 — Fax: (1)
41.35.59.95 — E-mail: bertrand.thoulin@total.com

M. Gilles HELIGON, Responsable Département Sinistres Directions Maritime et Trans-
port, AXA Corporate Solutions, 1, rue Jules Lefebvre, 75426 Paris Cedex 09. Tel.: (1)
56.92.90.99 — Fax: (1) 56.92.86.80 — E-mail:
gilles.heligon@axa-corporatesolutions.com

Sécretaire Général: M. Patrick SIMON, Avocat a la Cour, Villeneau Rohart Simon & As-
sociés, 15 Place du Général Catroux, 75017 Paris. Tel.: (1) 46.22.51.73 — Fax: (1)
47.54.90.78 — E-mail: p.simon@villeneau.com

Sécretaire Général chargé des questions internationales: M. Philippe BOISSON, Con-
seiller Juridique, Division Marine, Bureau Veritas, 17bis Place des Reflets — Cedex 44,
92077 Paris La Défense. Tel.: (1) 42.91.52.71 — Fax: (1) 42.91.52.98 — E-mail:
philippe.boisson@bureauveritas.com

Secrétaires Généraux Adjoints:

M. Antoine VIALARD, Professeur, Faculté de Droit de I’Université de Bordeaux I, Avenue
Léon Duguit, 33600 Pessac. Tel.: (5) 56.84.85.58 — Fax: (5) 56.84.29.55 — E-mail:
antoine.vialard@u-bordeaux4.fr

Me Patrice REMBAUVILLE-NICOLLE, Avocat a la Cour, 4, rue de Castellane, 75008
Paris. Tel.: (1) 42.66.34.00 — Fax: (1) 42.66.35.00 — E-mail:
patrice.rembauville.nicolle@rbm21.com

Trésorier: Me. Philippe GODIN, Avocat a la Cour, Bouloy Grellet & Godin, 69 rue de
Richelieu, 75002 Paris. Tel.: (1) 44.55.38.83 — Fax: (1) 42.60.30.10 — E-mail:
bg.g@avocaweb.tm. fr
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Members of the Comité de Direction

M. Frangois ARRADON, Président Chambre Arbitrale Maritime de Paris — 16, rue Dau-
nou, 75008 PARIS — Tél. (1) 42.96.40.41 — Fax. (1) 42.96.40.42 — E.mail:
camp2@wanadoo.fr

M. Jean-Philippe BLOCH, Administrateur Général des Affaires Maritimes — Conseiller a
la Cour d’Appel de Rouen, 11, rue de Brazza, 76000 ROUEN — Tel/Fax (2)
35.70.73.82 — E-mail: Jean-Philippe.Bloch@)justice.fr

M. Jean-Paul CHRISTOPHE, Expert maritime, Paris, 11, villa Aublet, 75017 PARIS. Tel.
(1) 47.66.36.11 — Fax: (1) 47.66.36.03 — E-mail: jp.christophe@wanadoo.fr

M. Vincent DELAPORTE, Avocat au Conseil d’Etat, Delaporte-Briard, 6 Rue Anatole de
La Forge, 75017 Paris. Tel.: (1) 44.09.04.58 — Fax: (1) 44.09.03.19 — E-mail:
vincent.delaporte@delaporte-briard-trichet.com

M. Philipe DELEBECQUE, Professeur a 1I’Université de Paris I, Panthéon-Sorbonne 4, rue
de la Paix, 75002 PARIS —Tel.: (1) 42.60.35.60 — Fax: (1) 42.60.35.76 — E-mail:
ph-delebecque@wanadoo.fr

M. Jérome DUSSEUIL, Directeur, S.A. de courtage d’assurances MARSH, 54, quai
Michelet, 92681 LEVALLOIS-PERRET CEDEX — Tel. (1) 41.34.53.47 — Fax (1)
41.34.51.08 — E-mail: jerome.dussueil@marshmc.com

M. Pierre EMO, Avocat Honoraire, Ancien Batonnier, Arbitre, Parc des Activités Tech-
nologiques de la Vatine — 41, rue Raymond-Aron, 76130 MONT SAINT-AIGNAN - Tel.
(2) 35.59.83.63 — Fax. (2) 35.59.99.63

M. Luc GRELLET, avocat a la cour, Bouloy-Grellet & Godin, 69, rue de Richelieu, 75002
PARIS —Tel. (1) 44.55.38.83 — Fax. (1) 42.60.30.10 — E-mail : bg.g@avocaweb.tm.fr

M. Christian HUBNER,Conseiller juridique, AXA Corporate Solutions, 2, rue Jules Lefeb-
vre, 75426 Paris Cedex 09. Tel.: (1) 56.92.95.48 — Fax: (1) 56.92.88.90 — E-mail:
christian. hubner@axa-corporatesolutions.com

Me Laetitia JANBON, Avocat a la Cour, SCP Janbon — S. Moulin, 1, rue Saint Firmin,
34000 MONTPELLIER — Tel. (4) 67.66.07.95 — Fax. (4) 67.66.39.09 — E.mail:
janbon.moulin@libertysurf.fr

Me Claude G de LAPPARENT, Avocat Honoraire, 12 rue Dumont d’Urville, 75116 PARIS
Tel./Fax (1) 47.23.68.41 — E-mail: jdlat@aol.com

Me Frédéricque LE BERRE, Avocat a la Cour, Le Berre Engelsen Witvoet, 44, avenue d’1¢é-
na, 75116 PARIS — Tel: (1) 53.67.84.84 — Fax: (1) 47.20.49.70 — E.mail:
Ibew(@wanadoo.fr

Me Bernard MARGUET, Avocat a la Cour, 13 Quai George V — BP 434 — 76057 LE
HAVRE CEDEX - Tel. (2) 35.42.09.06 — Fax. (2) 35.22.92.95 — E-mail:
bmarguet@porte-oceane.com

Mme Pascale MESNIL, Magistrat, Tribunal de Commerce de Paris, 77, rue des Beaux
Lieux, 95550 BESSANCOURT - Tel/Fax: (1) 39.60.10.94 — E.mail:
pmesniltcp@tiscali.fr

M. Pierre-Yves NICOLAS, Maitre de conférence des Universités, Avocat au Barreau du
Havre, 4 place Frédérique Sauvage, 76310 SAINTE ADRESSE —Tel.: (2) 35.54.36.67 —
Fax: (2) 35.54.56.71 — E.mail: pynlh@aol.com

Titulary Members:

Mme Pascale ALLAIRE-BOURGIN, M. Philippe BOISSON, Professeur Pierre
BONASSIES, M. Pierre BOULOY, Me Emmanuel FONTAINE, Me Philippe GODIN, Me
Luc GRELLET, Cdt. Pierre HOUSSIN, M. Pierre LATRON, Mme Frangoise MOUSSU-
ODIER, M. Roger PARENTHOU, M. André PIERRON, Me Patrice REMBAUVILLE-
NICOLLE, Mme Martine REMOND-GOUILLOUD, Me Henri de RICHEMONT, Me
Jean-Serge ROHART, Me Patrick SIMON, Me Gérard TANTIN, Professeur Yves TASSEL,
Me Alain TINAYRE, Professeur Antoine VIALARD.
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Membership:

Members: 310 — Corporate members: 21 — Corresponding members: 24

GERMANY
DEUTSCHER VEREIN FUR INTERNATIONALES SEERECHT

(German Maritime Law Association)
Esplanade 6, 20354 Hamburg
Tel.: (40) 350.97240 — Fax: (40) 350.97211 — E-mail: noell@reederverband.de

Established: 1898

Officers:

President: Dr. Thomas M. REME’, Remé Rechtsanwilte, P.O.B. 10 54 47, D-20037
Hamburg. Tel.: (40) 322.565 — Fax: (40) 327.569 — E-mail: t.reme@remelegal.de

Vice-President: Dr. Inga SCHMIDT-SYASSEN, Vors. Richterin am HOLG Hamburg,
Pilartenkamp 44, 22587 Hamburg. Tel.: (40) 863.113 — Fax: (40) 42842.4097.

Secretary: Dr. Hans-Heinrich NOLL, Verband Deutscher Reeder, Esplanade 6, 20354
Hamburg.

Titulary Members:

Hans-Christian ALBRECHT, Hartmut v. BREVERN, Walter HASCHE, Rolf HERBER,
Bernd KROGER, Dieter RABE, Thomas M. REME’.

Members:

Dr. Gerfried BRUNN, Geschaftsfiihrer Verband der Schadenversicherer e.V. — VdS —
Abteilung Transport, Rabenhorst 16a, 22391 Hamburg. Tel.: (40) 5369.3594.

Mr. Franz-Rudolf GOLLING, Wiirttembergische und Badische Versicherungs-Aktienge-
sellschaft, Karlstr. 68-72, 74076 Heilbronn. Tel.: (7131) 186.230 — Fax: (7131) 186.468.

Prof. Dr. Rolf HERBER, Director for Institut fiir Seerecht und Seehandelsrecht der Uni-
versitdt Hamburg, Ahlers & Vogel, Schaartor 1, D-20459 Hamburg. Tel.: (40) 3785.880
— Fax: (40) 3785.8888.

Herbert JUNIEL, Attorney-at-Law, Deutsche Seereederei GmbH, Sechafen 1, 18125 Ros-
tock. Tel.: (381) 4580 — Fax: (381) 458.4001.

Dr. Bernd KROGER, Managing Director of Verband Deutscher Reeder, Esplanade 6,
20354 Hamburg — Tel.: (49-40) 3509.7227 — Fax: (49-40) 3509.7211 — E-mail:
kroeger@reederverband.de

Prof. Dr. Rainer LAGONI, Institut fiir Seerecht und Seehandelsrecht der Universitit Ham-
burg, Heimhuder Strasse 71, 20148 Hamburg. Tel.: (40) 4123.2240 — Fax: (40)
4123.6271.

Membership:
300
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GREECE
GREEK MARITIME LAW ASSOCIATION

(Association Hellenique de Droit Maritime)
Dr. A. Antapassis, 10 Akti Poseidonos, 185 31 Piraeus
Tel.: (210) 422.5181 — Fax: (210) 422.3449 — E-mail: antalblaw@ath.forthnet.gr

Established : 1911

Officers:

President: Dr. Antoine ANTAPASSIS, Professor at the University of Athens, Advocate, 10
Akti Poseidonos, 185 31 Piraeus. Tel.: (210) 422.5181 — Fax: (210) 422.3449 — E-mail:
antalblaw@ath.forthnet.gr

Vice-Presidents:

Aliki KIANTOU-PAMPOUKI, Emeritus Professor at the University of Thessaloniki, 3
Agias Theodoras, 546 23 Thessaloniki. Tel.: (2310) 221.503 — Fax (2310) 237.449.

Nikolaos SKORINIS, Advocate, 67 Hiroon Polytechniou, 185 36 Piraeus. Tel. (210)
452.5848-9/452.5855 — Fax: (210) 418.1822.

Secretary-General: Constantinos ANDREOPOULOS, Advocate, 8, Kiou Str., 166 73 Ano
Voula, Greece.

Deputy Secretary-General: Thanos THEOLOGIDIS, Advocate, 4 Skouze, 185 35 Piraeus.
Tel.: (210) 429.4010 — Fax: (210) 429.4025.

Assistant Secretary-General: Deukalion REDIADES, Advocate, 41 Akti Miaouli, 185 36
Piracus. Tel.: (210) 429.4900/429.3880/429.2770 — Fax: (210) 429.4941.

Ioannis MARKIANOS-DANIOLOS, Advocate, 29 1. Drosopoulou, 112 57 Athens. Fax:
(210) 821.7869.

Treasurer: Petros CAMBANIS, Advocate, 50 Omirou, 106 72 Athens. Tel.: (210)
363.7305/363.5618 — Fax: (210) 360.3113.

Members:

Lia ATHANASSIOY, Advocate, Lecturer at the University of Athens, Kallipoleos 36,
16777, Elliniko. Tel.: (210) 3390118/3390119- Fax: (210) 3387337.

Ioannis HAMILOTHORIS, Judge, 17 Notou, 153 42 Ag. Paraskevi. Fax: (210) 639.3741.

Ioannis KOROTZIS, Judge, P.O.Box 228, 19003, Markopoulo Attikis, Tel.: (22990) 72771.

Panayotis MAVROYITANNIS, Advocate, 96 Hiroon Polytechniou, 185 36 Piraeus. Tel.:
(210) 451.0249/451.0562/413.3862 - Fax: (210) 453.5921.

Panayotis SOTIROPOULOS, Advocate, 4 Lykavittou, 106 71 Athens. Tel.: (210)
363.0017/360.4676 - Fax: (210) 364.6674 - E-mail: law-sotiropoulos@ath.forthnet.gr
Stelios STYLIANOY, Advocate, Platonos 12, 185 35 Piracus. Tel.: (210)

411.7421/413.0547 - Fax: (210) 417.1922.
Dr. Grigorios TIMAGENIS, Advocate, 57 Notara Sreet, 18535 Piraeus. Tel.: (210)
422.0001 - Fax (210) 422.1388 — E-mail: gjt@timagenislaw.com

Titulary Members:

Christos ACHIS, Constantinos ANDREOPOULOS, Anthony ANTAPASSIS, Paul
AVRAMEAS, Aliki KIANTOU-PAMPOUKI, Panayiotis MAVROYIANNIS, loannis
ROKAS, Nicolaos SKORINIS, Panayotis SOTIROPOULOS.
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GUATEMALA

COMITE GUATELMALTECO DE DERECHO MARITIMO
Y PORTUARIO

(The Maritime Law Association of Guatemala)
22 avenida 0-26 zona 15, Vista Hermosa II, Ciudad de Guatemala,
Guatemala, Centro America
Tel.: (502) 3691037 — E-mail: jmarti@guate.net

Officers:
President: Mr. José Eduardo MARTI BAEZ

GULF

GULF MARITIME LAW ASSOCIATION
c/o Kurtha & Co.
Attn. Dr. Aziz Kurtha
Seventeenth Floor (1707) — City Tower 2 — P.O.Box 37299
Shaikh Zayed Road, Dubai, United Arab Emirates
Tel.: (971) 4-3326277 — Fax: (971) 4-3326076

Established: 1998

Officers:

President: Mr. Salman LUTFI, UAE National
Vice-President: Dr. Aziz KURTHA, British National, Dubai
Secretary & Treasurer:Mr. Joseph COLLINS, Indian National, Dubai

HONG KONG, CHINA

THE MARITIME LAW ASSOCIATION OF HONG KONG
HONG KONG MARITIME LAW ASSOCIATION
c/o Richards Butler
20th Floor, Alexandra House, 16-20 Chater Road,
Central, Hong Kong
Tel.: (852) 2810.8008 — Fax: (852) 2810.1607
E-mail: secretary@hkmla.org — Website: www.hkmla.org

Established: 1978 (re-established: 1998)

Officers:

Chairman: The Honourable Justice William Waung
Secretary: Tim Eyre — Richards Butler
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Executive Committee Members:

Martin Heath — Clyde & Co (Deputy Chairman) : Gao, Ran — COSCO (HK) Shipping Co;
Clifford Smith — Counsel; Chris Potts — Crump & Co; Nicholas Mallard — Dibb Lupton Al-
sop; Arthur Bowring — HKSOA, Director; Harry Hirst - Ince & Co; Jonathan Rostron -
Jonathan Rostron, Solicitors; Jon Zinke — Keesal, Young & Logan; Mary Thomson — Den-
ton Wilde Sapte; Tse, Sang San — Lihai International Shipping Ltd; Philip Yang — Philip
Yang & Co; Raymond Wong — Richards Hogg Lindley; Yang, Yuntao — Sinotrans (Hong
Kong) Holdings Ltd.

Members 2002/2003:

Total Membership: 101 (Corporate: 69/Individual: 29/Overseas: 3); Academic: 1; Arbitra-
tors/Insurance/Claims Services: 23; Legal Profession 57; Shipping Industry/Port Opera-
tions: 14; Others: 6

INDONESIA
LEMBAGE BINA HUKUM LAUT INDOESIA

(Indonesian Institute of Maritime Law and Law of the Sea)
J1. Yusuf Adiwinata 33 A,
Jakarta 10310, Indonesia
Tel.: (21) 390.9737 — Fax: (21) 390.5772

Established: 1981

Board of Management:

President: Mrs. Chandra Motik Yusuf DJEMAT, S.H., Attorney at law, Chandra Motik
Yusuf Djemat & Ass., c/o JI. Yusuf Adiwinata 33, Jakarta 10350, Indonesia. Tel.: (21)
390.9737 — Fax: (21) 390.5772. — Home: J1. Lumajang no. 2, Jakarta 10350. Tel. (21)
331.735.

General Secretary: Mrs. Rinie AMALUDDIN, S.H., Attorney at law, c/o Chandra Motik
Yusuf Djemat & Ass., JI. Yusuf Adiwinata 33, Jakarta 10350, Indonesia. Tel.: (21)
390.9737 — Fax: (21) 390.5772.

General Treasurer: Mrs. Masnah SARI, S.H., Notary, c/o Notaris Masnah Sari, JI. Jend.
Sudirman 27.B, Bogor Jawa Barat, Indonesia. Tel.: (251) 311.204.

Chief Dept. for Maritime Law: Mrs. Mariam WIDODO, S.H., Notary, c/o Notaris Mariam
Widodo JL., Terminal no. 22, Cikampek, Jawa Barat, Indonesia. Tel. (264) 513.004 ext.
246.—Home: J1. Potlot Il no. 6 Duren Tiga, Kalibata Jakarta Selatan. Tel.: (21) 799.0291.

Vice: Mrs. Titiek PUJOKO, S.H., Vice Director at PT. Gatari Air Service, c¢/o PT. Gatari Air
Service, Bandar udara Halim Perdana Kusuma, Jakarta 13610, Indonesia. Tel.: (21)
809.2472.

Chief Dept. for Law of the Sea: Mrs. Erika SIANIPAR, S.H., Secretariat of PT. Pelni, c/o
PT. Pelni, JI. Gajah Mada no.14, 2nd Floor, Jakarta, Indonesia. Tel.: (21) 385.0723.

Vice: Mrs. Soesi SUKMANA, S.H., PT. Pelni, c/o PT. Pelni, JI. Gajah Mada no.14, 2nd
floor, Jakarta, Indonesia. Tel.: (21) 385.4173.

Chief of Dept. Research & Development: Faizal Iskandar MOTIK, S.H., Director at
ISAFIS, c¢/o J1. Banyumas no. 2 Jakarta 10310, Indonesia. Tel.: (21) 390.9201/390.2963.

Chief of Dept. Information Law Service: Mrs. Aziar AZIS, S.H., Legal Bureau Bulog, c/o
Bulog, JI. Gatot Subroto, Jakarta, Indonesia. Tel.: (21) 525..2209. — Home: Kpm. Cip-
inang Indah Blok L no. 34, Jakarta Timur. Tel.: (21) 819.0538.
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Vice: Amir HILABI, S.H., Attorney at law, c/o Amir Hilabi & Ass., J1. Biru Laut Raya no.
30, Cawang Kapling, Jakarta, Indonesia. Tel.: (21) 819.0538.

Chief of Dept. Legal Aid: Mrs. Titieck ZAMZAM, S.H., Attorney at law, c/o Titiek Zamzam
& Ass., J1. Ex. Kompek AURI no. 12, Jakarta 12950, Indonesia. Tel.: (21) 525.6302.

Public Relation Service: Mrs. Neneng SALMIAH, S.H., Notary, c/o Notaris Neneng Salmi-
ah J1. Suryo no. 6 Kebayoran Baru, Jakarta, Indonesia. Tel.: (21) 739.6811/722.1042. —
Home: J1. MPR III Dalam no. 5 Cilandak, Jakarta 12430, Indonesia.

General Assistance: Z. FARNAIN, S.H., Attorney at law, c/o Chandra Motik Yusuf Djemat
& Ass., J1. Yusuf Adiwinata no. 33, Jakarta 10350, Indonesia. Tel.: (21) 390.9737 — Fax:
(21) 390.5772.

IRELAND
IRISH MARITIME LAW ASSOCIATION

All correspondence to be addressed to the Hon. Secretary:
Mr. Sean Kelleher, Irish Diairy Board, Grattan House, Lower Mount Street,
Dublin 2, Ireland. Tel: (1) 661.9599 - Fax: (1) 662.2941 - E-mail: skelleher@idb.ie

Established: 1963

Officers:

President: Brian McGOVERN, SC, Law Library Building, 158/159 Church Street, Dublin 7
Tel.: (1) 804.5070 — Fax: (1) 804.5164 -E-mail: bjmcg@indigo.ie

Vice-President: Petria McDONNELL, McCann FitzGerald, Solicitors, 2 Harbourmaster
Place, Dublin 1. Tel.: (1) 8290 000 — Fax: (1) 8290.010 —
E.mail: pmd@mccannfitzgerald.ie

Hon. Secretary: Sean KELLEHER, Irish Diairy Board, Grattan House, Lower Mount Street,

Dublin 2, Ireland. Tel: (1) 661.9599 - Fax: (1) 662.2941 - E-mail: skelleher@idb.ie

Treasurer: Paul GILL, Dillon Eustace, Solicitors, 1 Upper Grand Canal Street, Dublin 4.

Tel.: (1) 667.0022 — Fax: (1) 667.0042 — E-mail: paul.gill@dilloneustace.ie

Committee Members:

John Wilde CROSBIE, BL, Law Library, Four Courts, Dublin 7. Tel: (1) 872.0777 - Fax:
(1) 872.0749 - E-mail: crossbee@eircom.net

Twinkle EGAN, BL, 43 Castle Court, Booterstown Avenue, Blackrock, Co. Dublin. Tel.: (1)
817.4980 — Fax: 872.0455 -E-mail: twinkle@cyberia.ie

Bill HOLOHAN, Bill Holohan & Associates, Solicitors, 88 Ranelagh Road, Dublin 6. Tel:
(1) 4911915 - Fax: (1) 4911916 - E-mail: holohanb@indigo.ie

Eamonn MAGEE, BL, Allianz Insurance, Burlington Road, Dublin 4. Tel: (1) 613.3223 -
Fax: (1) 660.5246 - E-mail: eamonn.magee@allianz.ie

Dermot McNULTY, BL, Marine Consultant, 97 Willow Park Avenue, Dublin 11. Tel: (1)
842.2246 - Fax: (1) 842.9896 - E-mail: mcnultys@tinet.ie

Cian O CATHAIN, Vincent & Beatty, Solicitors, 67/68 Fitzwilliam Square, Dublin 2. Tel:
(1) 676.3721 - Fax: 678.5317 - E-mail: vinbea@securemail.ie

Colm O hOISIN, BL, P.O.Box 4460, Law Library Buildings, 158/159 Church Street,
Dublin 7. Tel.: (1) 804.5088 — Fax: (1) 804.5138 — E-mail: cohoisin@indigo.ie
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Vincent POWER, A & L Goodbody Ltd., Solicitors, IFSC, North Wall Quay, Dublin 1. Tel.:
(1) 649.2000— Fax: (1) 649.2649— E-mail: vpower@algoodbody.ie

Mary SPOLLEN, BL, National Oil Reserve Agency, 7 Clanwilliam Square, Grand Canal
Quay, Dublin 2, Ireland. Tel.: (1) 676.9390 — Fax (1) 676.9399 — E-mail:
mary.spollen@nora.ie

Sheila TYRRELL, Arklow Shipping Ltd., North Quay, Arklow, Co. Wicklow. Tel.: (402)
39901 — Fax: (402) 39902 - E-mail: smt@asl.ie

Titulary Members:

Paul GILL, Bill HOLOHAN, Sean KELLEHER, Eamonn MAGEE, Petria McDONNELL,
Brian McGOVERN, J. Niall McGOVERN, Dermot J. McNULTY, Colm O hOISIN, Mary
SPOLLEN.

Individual members: 37
Representative members: 57

ISRAEL
HA-AGUDA HA ISRAELIT LE MISPHAT YAMI

(Israel Maritime Law Association)
c/o P. G. Naschitz,
Naschitz, Brandes & Co.,
5 Tuval Steet, Tel-Aviv 67897
Tel.: (3) 623.5000 — Fax: (3) 623.5005 — E-mail: pnaschitz@nblaw.com

Established: 1968

Officers:

President: P. G. NASCHITZ, Naschitz, Brandes & Co., 5 Tuval Street, Tel-Aviv 67897. Tel.:
(3) 623.5000 — Fax: (3) 623.5005 — E-mail: pnaschitz@nblaw.com.

Vice-President: Gideon GORDON, S. Friedman & Co., 31 Ha’atzmaut Road, Haifa. Tel.:
(4) 670.701 — Fax: (4) 670.754.

Honorary President: Justice Tova STRASSBERG-COHEN, Justice of the Supreme Court
of Israel.

Titulary Members:
Gideon GORDON, Peter G. NASCHITZ, Justice Tova STRASSBERG-COHEN

Membership:
65.
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ITALY
ASSOCIAZIONE ITALIANA DI DIRITTO MARITTIMO

(Italian Association of Maritime Law)
Via Roma 10 — 16121 Genova
Tel.: (010) 586.441 — Fax: (010) 594.805 — E-mail: slb@dirmar.it

Established: 1899

Officers:

President: Francesco BERLINGIERI, O.B.E., President ad honorem of CMI, Former Pro-
fessor at the University of Genoa, Via Roma 10, 16121 Genova. Tel.: (+39) 010 586441
— Fax: (+39) 010 594805 — E-mail: slb@dirmar.it

Vice-Presidents:

Sergio M. CARBONE, Via Assarotti 20, 16122 Genova. Tel.: (+39) 010 885242 — Fax:
(+39) 010 8314830 — E-mail: smcarbon@tin.it

Giuseppe PERASSO, c/o Confederazione Italiana Armatori, Piazza SS. Apostoli 66, 00187
Roma. Tel.: (+39) 06 674811 — Fax: 06-6781670 — E-mail: maurizia.deangelis@confi-
tarma.it

Secretary General: Giorgia M. BOI, Professor at the University of Genoa, Via Roma 10,
16121 Genova. Tel.: (+39) 010 586441 — Fax: (+39) 010 594805 — E-mail: slb@dirmar.it

Treasurer: Giorgio BERLINGIERI, Via Roma 10, 16121 Genova. Tel.: (+39) 010 586441
— Fax: (+39) 010 594805 — E-mail: slb@dirmar.it

Councillors:

Angelo BOGLIONE, Via D’ Annunzio 2/50, 16121 Genova. Tel.: (+39) 010 5704951 — Fax:
(+39) 010 5704955 — E-mail: studbogl@tin.it

Mauro CASANOVA, Via XX Settembre 14, 16121 Genova. Tel.: (+39) 010 587888 — Fax:
(+39) 010 580445 — E-mail: mauro-casanova@unige.it

Bruno CASTALDO, Via A. Depretis 114, 80133 Napoli. Tel.: (+39) 081 5523200 — Fax:
(+39) 081 5510776 — E-mail: studiocastaldo@tin.it

Giuseppe DUCA, Studio Legale Associato Duca & Giorgio, S. Croce 266, 30135 Venezia
—Tel.: (+39) 041 711017 — Fax: (+39) 041 795473 — E-mail: duca.giorgio@iol.it

Sergio LA CHINA, Via Roma 5, 16121 Genova. Tel.: (+39) 010 541588 — Fax: (+39) 010
592851 — E-mail: sergiolachina@tin.it

Marcello MARESCA, Via Bacigalupo 4/13, 16122 Genova. Tel.: (+39) 010 877130 — Fax:
(+39) 010 881529 — E-mail: slmaresca@tin.it

Mario RICCOMAGNO, Via Assarotti 7/4, 16122 Genova. Tel.: (+39) 010 8391095 — Fax:
(+39) 010 873146 — E-mail: mail@riccomagnolawfirm.it

Giorgio SIMEONE, Zattere 1385, 30100 Venezia. Tel.: (+39) 041 5210502 — Fax: (+39)
041 5285200 — E-mail: simeonelex@libero.it

Sergio TURCI, Via Ceccardi 4/30, 16121 Genova. Tel.: (+39) 010 5535250 — Fax: (+39)
010 5705414 — E-mail: turcilex@turcilex.it

Elda TURCO BULGHERINI, Viale G. Rossini 9, 00198 Roma. Tel.: (+39) 06 8088244 —
Fax: (+39) 06 8088980 — E-mail: studioturco@tiscalinet.it

Enzio VOLLI, Via San Nicolo 30, 34100 Trieste. Tel.: (+39) 040 638384 — Fax: (+39) 040
360263 — E-mail: info@studiovolli.it

Stefano ZUNARELLI, Via Clavature 22, 40124 Bologna. Tel.: (+39) 051 232495 — Fax:
(+39) 051 230407 — E-mail: zunarebo@tin.it
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Titulary Members:

Nicola BALESTRA, Francesco BERLINGIERI, Giorgio BERLINGIERI, Giorgia M. BOI,
Franco BONELLI, Sergio M. CARBONE, Giorgio CAVALLO, Sergio LA CHINA, Anto-
nio LEFEBVRE D’OVIDIO, Emilio PASANISI, Camilla PASANISI DAGNA, Emilio PI-
OMBINO, Francesco SICCARDI, Sergio TURCI, Enzio VOLLI.

JAPAN

THE JAPANESE MARITIME LAW ASSOCIATION
9th F1. Kaiun Bldg., 2-6-4, Hirakawa-cho, Chiyoda-ku, Tokyo
Tel.: (3) 3265.0770 — Fax: (3) 3265.0873 — E-mail: jmla@d6.dion.ne.jp

Established: 1901

Officers:

President: Tsuneo OHTORI, Professor Emeritus at the University of Tokyo, 6-2-9-503,
Hongo, Bunkyo-ku, Tokyo 113-0033, Japan.

Vice-Presidents:

Sumio SHIOTA, Chairman of a Airport Environment Improvement Foundation, 2-1-1
Uchisaiwai-cho Chiyoda-ku, Tokyo 100-0011.

Takao KUSAKARI, President of Nippon Yusen Kaisha, c/o N.Y.K., 2-3-2 Marunouchi,
Chiyoda-ku, Tokyo 100-0005.

Hachiro TOMOKUNI, Counselor of Mitsui O.S.K. Lines Ltd., c/o M.O.L., 2-1-1 Tora-
nomon, Minato-ku, Tokyo 105-8685.

Hisashi TANIKAWA, Professor Emeritus at Seikei University, 4-15-33-308, Shimorenjaku
4-chome, Mitaka-City, Tokyo 1810013.

Seiichi OCHIAL Professor of Law at the University of Tokyo, 6-5-2-302 Nishi-shinjyuku,
Shinijyuku-ku, Tokyo 160-0023.

Kenjiro EGASHIRA, Professor of Law at the University of Tokyo, 3-25-17, Sengencho 3-
chome, Higashi-Kurume, Tokyo 203-0012.

Secretary General: Noboru KOBAYASHI, Professor of Law at Seikei University, 3-314,
Mutsuuraminami 4chome, Kanazawa-ku, Yokohama-City 236-0038.

Titulary Members:

Mitsuo ABE, Kenjiro EGASHIRA, Taichi HARAMO, Hiroshi HATAGUCHI, Takeo
HORI, Yoshiya KAWAMATA, Takashi KOJIMA, Hidetaka MORIYA, Masakazu NAKAN-
ISHI, Seiichi OCHIAI, Tsuneo OHTORI, Yuichi SAKATA, Akira TAKAKUWA, Hisashi
TANIKAWA, Shuzo TODA, Akihiko YAMAMICHI, Tomonobu YAMASHITA.
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KOREA

KOREA MARITIME LAW ASSOCIATION
Room # 1002, Boseung Bldg., Euljiro 2-ga, Jung-gu, Seoul 100-192, Korea
Tel.: (2) 754.9655 — Fax: (2) 752.9582
E-mail: kmla@hihome.com — Website: http://kmla.hihome.com

Established: 1978

Officers:

President: Dr. KILJUN Park, Dean, Faculty of Law, Yonsei University, Seoul
Vice-Presidents:

Prof. DONG-CHEOL Im, Professor emeritus at Korea Maritime University, Busan
Mr. HYON-KYU Park, President of the Korea Maritime Research Institute, Seoul
Dr. JOON SOO Lee, Professor emeritus at Korea Maritime University, Busan
Prof. SANG-HYON Song, Professor at Seoul National University, Seoul

Prof. SOO-KIL Chang, Attorney at Law, Law Firm of Kin & Chang, Seoul
Managing Director: Dr. LEE-SIK Chai, Professor of Law, Korea University, Seoul
Auditors:

Mr. CHONG-SUP Yoon, Attorney at Law

Prof. WAN-YONG Chung, Professor of Law, Kyung Hee University, Seoul

Membership:

The members shall be faculty members of university above the rank of part-time lecturer,
lawyers in the bench, and university graduates who have been engaged in the maritime busi-
ness and or relevant administrative field for more than three years with the admission ap-
proved by the board of directors.

Individual members: 150

D.PR. OF KOREA
CHOSON MARITIME LAW ASSOCIATION
Maritime Building 2nd Floor, Donghundong, Central District, Pyongyang, DPRK
Tel.: (850) 2 18111/999 ext: 8477 — Fax: (850) 2 3814567 — E-mail:
radiodept@silibank.com

Established: 1989

Officers:

President: Mr. RA DONG HI, Vice Minister of the Ministry of Land & Maritime Trans-
portation.

Vice-President: Mr. KIM JU UN, Director of Legal & Investigation Department of the Min-
istry of Land & Maritime Transportation

Secretary-General: Mr. KIM YONG HAK, Secretary-General of Choson Maritime Arbi-
tration Commission

Committee Members:

Mr. Pak HYO SUN, Professor of Raijin Maritime University

Mr. KANG JONG NAM, Professor of Law School of KIM IL SONG University

Mr. KO HYON CHOL, Professor of Law School of KIM IL SONG University
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Mr. LIM YONG CHAN, Director of International Law Research Department of Social
Academy of DPRK
Mr. KIM JONG KWON, Director of Choson Maritime Arbitration Commission

Individual Members: 142

MALAYSIA

MALAYSIAN MARITIME LAW ASSOCIATION
20th Floor, Arab-Malaysian Building,
55 Jalan Raja Chulan
50200 Kuala Lumpur, Malaysia
Tel.: (3) 201.1788 [25 lines] — Fax: (3) 201.1778/9
E-mail: shooklin@tm.net.my

Established: 1993

Officers:

President: Nagarajah MUTTIAH, Shook Lin & Bok, 20" Floor, Arab-Malaysian Building,
55 Jalan Raja Chulan, PO.Box 10766, 50724 Kuala Lumpur.

Vice-President. Encik Abdul Rahman Bin Mohammed Rahman HASHIM, V.T. Ravindran
& Partners, 18" Floor, Plaza MBF, Jalan Ampang, 50450 Kuala Lumpur.

Secretary: Steven THIRUNEELAKANDAN, Shook Lin & Bok, 20™ Floor, Arab-
Malaysian Building, 55 Jalan Raja Chulan, P.O.Box 10766, 50724 Kuala Lumpur.

Treasurer: Michael CHAI, Shook Lin & Bok, 20" Floor, Arab-Malaysian Building, 55
Jalan Raja Chulan, PO.Box 10766, 50724 Kuala Lumpur.

Executive Committee Members:

Mr. Joseph CLEMONS, Dr. Abdul Mun’im Taufik b. GHAZALI, Puan Maimoon SIRAT,
Mr. K. ANANTHAM, Mr. Nitin NADKARNI, Mr. Arun KRISHNALINGAM, Mr. Stan-
ley THAM, Ms. Ahalya MAHENDRA.

MALTA

MALTA MARITIME LAW ASSOCIATION
144/1 Palazzo Marina, Marina Street, Pieta MSDO0S8, Malta G.C.
Tel.: (+356) 2125.0319 — Fax: (+356) 2125.0320 — E-mail: mlacl@onvol.net

Established: 1994

Officers:

President: Dr. Tonio FENECH, Fenech & Fenech Advocates, 198 Old Bakery Street, Val-
letta VLT 09, Malta G.C. Tel.: (+356) 2124.1232 — Fax: (+356) 2599.0641 —
E-mail: tonio.fenech@fenlex.com

Vice-Presidents:

Ms. Bella HILI, Ocean Finance Consultants/Arendi Consultants, 6, Goldfield House, Dun
Karm Street, B’Kara BKRO6, Malta G.C. Tel: (+356) 2149.5582 — Fax: (+356)
2149.5599 — E-mail: bella@onvol.net
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Dr. Kevin DINGLI, Dingli & Dingli, 18/2 South Street, Valletta VLT11, Malta G.C. Tel:
(+356) 2123.6206 — Fax: (+356) 21240321 — E-mail: dingli@maltanet.net

Secretary: Dr. Daniel AQUILINA, Ganado & Associates, 171 Old Bakery Street, Valletta
VLT 09, Malta G.C. Tel.: (+356) 2123.5406 — Fax: (+356) 2122.5908 —

E-mail: daquilina@jmganado.com

Treasurer: Ms. Miriam CAMILLERI, MC Consult “Is-Sienja”, Pedidalwett Street, Mad-
liena STJO03, Malta. G.C. Tel: (+356) 2137.1411 — Fax: (+356) 2333.1115 —
E-mail: miriam@waldonet.net.mt

Executive Committee Members:

Dr. Ann FENECH, Fenech & Fenech Advocates, 198 Old Bakery Street, Valletta VLTO09,
Malta G.C. Tel: (+356) 2124.1232 — Fax: (+356) 2599.0644 — E-mail: ann.fenech@fen-
lex.com

Dr. Ivan VELLA, Mamo TCV Advocates, Palazzo Pietro Stiges, 90 Strait Street, Valletta
VLTO05, Malta G.C. Tel.: (+356) 2123.2271 — Fax: (+356) 2124.4291 — IMO Interna-
tional Maritime Law Institute, University of Malta, Tal-Qroqq, Msida, Malta G.C. Tel.:
(+356) 2131.0816 — Fax: (+356) 2134.3092 — E-mail: ivan.vella@imli.org

Dr. Malcolm MIFSUD, GMG Services Ltd., 123 Melita Street, Valletta, VLT 12, Malta
G.C. Tel.: (+356) 2123.7172 — Fax: (+356) 2123.7314 — E-mail: mmifsud@gma.com.mt

Dr. Stefano FILLETTI, 7, St. Christopher Street, Valletta VLT06, Malta G.C. Tel.: (+356)
7970.8777 — Fax: (+356) 2125.1196 — E-mail: steffill@waldonet.net.mt

Administrator: Dr. Nadia SCERRI, 144/1 Palazzo Marina, Marina Street, Pieta MSDOS,
Malta G.C. Tel: (+356) 2125.0319 — Fax: (+356) 2125.0320 — E-mail: mlacl@onvol.net

MAURITANIE

Belgique MAURITANIENNE DU DROIT MARITIME
Avenue C.A. Nasser, P.O.B. 40034
Nouakchott, Mauritanie
Tel. : (2) 52891 — Fax : (2) 54859

Established: 1997

Officers:

Président: Cheikhany JULES

Vice-Présidents:

Didi OULD BIHE, Brahim OULD SIDI

Secrétaire Général : Abdel Kader KAMIL

Secrétaire au Trésor : Maitre Moulaye El Ghaly OULD MOULAYE ELY
Secrétaire chargé des Etudes : Professeur Ahmed OULD BAH

Secrétaire chargé du Contréle : Cheikhna OULD DERWICH

Secrétaire chargé de la Coordination : Cheikh OULD KHALED

Président de la Commission Administrative : Cheikh OULD EYIL
Preésident de la Commission Financiére : Abdel Kader OULD MOHAMED

Members :

Professeur Aly FALL, Maitre Mouhamdy OULD BABAH-BAL, Professeur Mohamed
BAL, Abdel Majid KAMIL-HABOTT, Koita MOUSSA, NEGRECH, HADJ SIDI, Mo-
hamed Adberrahmane OULD LEKWAR, Mohamed Mahmoud OULD MATY.
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MEXICO
ASOCIACION MEXICANA DE DERECHO MARITIMO, A.C.

(Mexican Maritime Law Association)
Rio Hudson no. 8, Colonia Cuauhtémoc, Delegacion Cuauhtémoc, C.P. 06500, México
D.EF
Tel.: +(5255) 5211.2902/5211.5805 — Fax: +(5255) 5520.7165
E-mail: lawyers@melo-melo,com.mx

Established: 1961

Officers:

President: Dr. Ignacio L. MELO Jr.
Vice-President: Fernando MELO
Secretary: Agnes CELIS
Treasurer: Dr. David ENRIQUEZ

Vocals: Jos¢ Manuel MUNOZ, Felipe ALONSO, Enrique GARZA, Ana Luisa MELO, Ce-
cilia STEVENS

Titulary Members:

Dr. Ignacio L. MELO Jr.

MOROCCO
ASSOCIATION MAROCAINE DE DROIT MARITIME

(Moroccan Association of Maritime Law)
53, Rue Allal Ben Abdellah, ler Etage, Casablanca 20000, Morocco
All correspondence to be addressed to the Secretariat:
BP 8037 Oasis, Casablanca 20103, Morocco
Tel.: (2) 258.892 — Fax: (2) 990.701

Established: 1955

Officers:

President: Farid HATIMY, BP 8037 Oasis, Casablanca 20103, Morocco. Tel.: (2) 258.892
— Fax: (2) 990.701.

Vice-Presidents:

Mrs. Malika EL-OTMANI — Tel.: (2) 254.371/232.324

Fouad AZZABI —Tel.: (2) 303.012

Abed TAHIRI — Tel.: (2) 392.647/392.648

Hida YAMMAD - Tel.: (2) 307.897/307.746

General Secretary: Miloud LOUKILI — Tel.: (2) 230.740/230.040.

Deputy General Secretaries:

Saad BENHAYOUN - Tel.: (2).232.324

Mrs. Leila BERRADA-REKHAMI — Tel.: (2) 318.951/316.113/316.032/317.111/319.045.

Treasurer: Mohamed HACHAMI — Tel.: (2) 318.951/316.113/316.032/317.111/319.045.

Deputy Treasurer: Mrs. Hassania CHERKAOUI — Tel.: (2) 232.354/255.782.
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Assessors:

Saad AHARDANE —Tel.: (2) 271.941/279.305/200.443.
Abderrafih BENTAHILA- Tel.: (2) 316.412/316.597.
Tijani KHARBACHI — Tel.: (2) 317.851/257.249.
Jean-Paul LECHARTIER — Tel. : (2) 309.906/307.285.
Abdelaziz MANTRACH — Tel.: (2) 309.455.

Titulary Members:

Mohammed MARGAOUIL.
NETHERLANDS
NEDERLANDSE VERENIGING VOOR ZEE- EN
VERVOERSRECHT

(Netherlands Maritime and Transport Law Association)
Prinsengracht 668, 1017 KW Amsterdam
Tel.: (20) 626.0761 — Fax: (20) 620.5143

Established: 1905

Officers:

President: Prof. G. J. VAN DER ZIEL, Professor of Transportation Law at Erasmus Uni-
versity Rotterdam, Doornstraat 23, 3151 VA Hoek van Holland. Tel.: (174) 384.997 —
Fax: (174) 387.146 — E-mail: vanderziel@frg.eur.nl

Vice-President: Mr. J.J.H. GERRITZEN, Oudorpweg 17, 3062 RB Rotterdam. Tel./Fax:
(10) 452.5932

Treasurer: De heer J. POST, Post & Co. P&I B.V, Postbus 443, 3000 AK Rotterdam. Tel.:
(10) 453.5888 — Fax: (10) 452.9575.

Secretary: Mr. J.JM.C. WILDSCHUT, Postbus 10711, 1001 ES Amsterdam. Tel.: (20)
626.0761 — Fax: (20) 620.5143 — E-mail: JMC.Wildschut@planet.nl

Members:

Jhr. Mr. VM. de BRAUW, AKD Prinsen Van Wijmen, P.O.Box 4302, 3006 AH Rotterdam.
Tel.: (10) 272.5300 — Fax: (10) 272.5400 — E-mail: vdebrauw@akd.nl

Mr. WH. VAN BAREN, c/o Allen & Overy, Apollolaan 15, 1077 AB Amsterdam. Tel.: (20)
674.1287 — Fax: (20) 674.1443.

Mr. C.W.D. BOM, c/o Smit Internationale B.V., Postbus 1042, 3000 BA Rotterdam. Tel.:
(10) 454.9911 — Fax: (10) 454.9268.

Mr. J.H. KOOTSTRA, c/o Stichting Vervoeradres, Postbus 82118, 2508 EC’s Gravenhage.
Tel.(70) 306.6700 — Fax: (70) 351.2025.

Mr. J.G. TER MEER, c/o Boekel de Nerée, Postbus 2508, 1000 CM Amsterdam. Tel.: (20)
431.3236 — Fax: (20) 431.3122.

Mr. W.J.G. OOSTERVEEN, c/o Ministerie van Justitie, Stafafd. Wetgeving Privaatrecht,
Postbus 20301, 2500 EH’s-Gravenhage. Tel.: (70) 370.7050 — Fax: (70) 370.7932.

Mrs. H.A. REUMKENS, ¢/o Ministerie van Verkeer & Waterstaat, DGG, P.O.Box 20904,
2500 EX Rijswijk. Tel.: (70) 351.1800 — Fax: (70) 351.7895.

Mr. T. ROOS, c¢/o Van Dam en Kruidenier, Postbus 4043, 3006 AA Rotterdam. Tel.: (10)
288.8800 — Fax: (10) 288.8828.
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Mrs. A.PM. SIMONIS, Oude Aa 34 a, 3621 LC Breukelen. Tel.: (346) 250.422

Mr. PL. SOETEMAN, c/o Marsh B.V., Postbus 8900, 3009 CK Rotterdam. Tel.: (10)
406.0489 — Fax: (10) 406.0481

Mr. T. TAMMES, c/o K.V.N.R., Postbus 2442, 3000 CK Rotterdam. Tel.: (10) 414.6001 —
Fax: (10) 233.0081.

Mr. ANN. VAN ZELM VAN ELDIK, Statenlaan 29, 3051 HK Rotterdam. Tel.: (10)
422.5755.

Mr. EJ.W. VAN ZOELEN c/o Havenbedrijf Rotterdam, P.O. Box 6622, 3002 AP Rotterdam.
Tel. (10) 2521495 - Fax: (10) 2521936.

Titulary Members:
Vincent de BRAUW, J.L.H. GERRITZEN, R.E. JAPIKSE, Gertjan VAN DER ZIEL

NETHERLANDS ANTILLES

COMITE FOR MARITIME LAW, NETHERLANDS ANTILLES
Kaya W.E.G. Mensing 27, Curacao, Netherlands Antilles
Tel: (599-9) 465.7777 — Fax: (599-9) 465.7666 — E-mail: z&g@na-law.com.

Officers:

President: Erich W.H. ZIELINSKI, Zielinski, & Gorsira, Law Offices, Kaya W.F.G.
Mensing 27, P.O. Box 4920, Curacao, Netherlands Antilles. Tel: (599-9) 465.7777 — Fax:
(599-9) 465.7666 — E-mail: z&g@na-law.com.

Vice-President: Captain Richard E. BRITT, Century Maritime Services, N.V., Kaya W. EG.
Mensing 27, P.O. Box 4920, Curagao, Netherlands Antilles. Tel: (599-9) 465.7777 — Fax:
(599-9) 465.7666 — E-mail: maritime@na-law.com

Secretary: Lex C.A. GONZALEZ, P.O. Box 6058, Curagao, Netherlands Antilles. Tel/Fax:
(599-9) 888.08.72 — Mobile (599-9) 563.8290 — E-mail: geminibls@cura.net

Treasurer: Gerrit L. VAN GIFFEN, van Giffen Law Offices, A. de Veerstraat 4, Curacao,
Netherlands Antilles. Tel. (599-9) 465.6060 - 465.0344 — Fax (599-9) 465.6678 — E-mail:
vgiffen@giflaw.com.

Members:

Jos Dijk IMB-RIZLAB, International Dokweg 19 Curacao, Netherlands Antilles. Tel:
(599-9) 737.3586 — Fax: (599-9) 737.0743.

Mr. Freeke F. KUNST, Promes Trenite & Van Doorne Law Offices, Julianaplein 22, P.O.
Box 504, Curacao, Netherlands Antilles. Tel: (599-9) 461.3400 — Fax: (5§99-9) 461.2023.

Ir. L. ABARCA, Tebodin Antilles N.V., Mgr. Kieckensweg 9, P.O. Box 2085, Curacao,
Netherlands Antilles. Tel: (599-9) 461.1766 — Fax: (599-9) 461.3506.

Karel ASTER, Curacao Port Services N.V,, Rijkseenheidboulevard z/n, P.O. Box 170, Cu-
racao, Netherlands Antilles. Tel: (599-9) 461.5079, Fax: (599-9) 461.3732.

Teun NEDERLOF, Seatrade Reefer Chartering (Curacao) N.V,, Kaya Flamboyan 11, P.O.
Box 4918, Curacao, Netherlands Antilles. Tel: (599-9) 737.0386 — Fax: (599-9)
737.1842.

Hensey BEAUJON, Kroonvlag (Curacao) N.V,, Maduro Plaza z/n, P.O. Box 3224, Curacao,
Netherlands Antilles. Tel: (599-9) 733.1500 — Fax: (599-9) 733.1538.
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NIGERIA
NIGERIAN MARITIME LAW ASSOCIATION

National Branch of the Comité Maritime International
31, Cameron Road Ikoyi, Lagos, Nigeria

Established: 1980

Officers:

President: Hon. Justice M.B. BELGORE (Rtd), 31 Cameron Road, Ikoyi, Lagos. Tel.:
2693997/2691679.

First Vice President: Fola SASEGBON Esq., 61 Ijora Causeway, ljora, Lagos. Tel.:
5836061/5832186

Second Vice President: Louis N. MBANEFO S.A.N., 230 Awolowo Road, Lagos. Tel.:
2694085 — E-mail: mbanlaw@infoweb.abs.net

Hon. Secretary: Chief E. O. IDOWU, 330, Murtala Muhammed Way, Ebute-Metta, Lagos.
E-mail: eoidowu@yahoo.co.uk

First Assistant Secretary: Mrs Funke AGBOR, 38/40 Strachan Street (5™ Floor), Lagos.
Tel.: 2631960/2633528/2637178 — E-mail: aca@linkserve.com.ng

Second Assistant Secretary: Akin AKINBOTE, Esq., 7, Sunmbo Jibowu Street (Off Ribadu
Road), Ikoyi, Lagos. Tel.: 2672279/2672289

Hon. Treasurer: Chief M. A. AJOMALE, Bola Ajomale & Co., 4, Campbell Street, Lagos.
Tel.: 2630525/7755912 — E-mail: BAjomale@aol.com

Financial Secretary: Mr. Alaba OKUPE, 18, Moor Road, Ebute-Metta, Lagos. Tel.:
7744099

Honorary Patrons:

Hon. Justice M.L.UWAIS C.I.N, Hon. Justice KARIBI-WHYTE, JSC (Rtd), Hon. Justice
NNAEMEKA-AGU, JSC (Rtd), Hon. Justice ABDULLAHI, President of Court of Appeal,
Chief (DR) C.0. OGUNBANIJO CFR, OFR,

Honorary Members:

Hon. Justice R.D.MUHAMMAD, Hon. Justice NIKI TOBI, , Hon. Justice R.N. UKEJE,
Hon. Justice E.O. SANYAOLU.

Titulary Members:
Chief (DR) C O. OGUNBANIJO CFR,OFR




72 CMI YEARBOOK 2003

Member Associations

NORWAY
DEN NORSKE SJORETTSFORENING

Avdeling av Comité Maritime International
(Norwegian Maritime Law Association)
c/o Thommessen Krefting Greve Lund, Attn.: Stephen Knudtzon
Postboks 1484, Vika N-0116 Oslo

Established: 1899

Officers:

President: Stephen KNUDTZON, Thommessen Krefting Greve Lund, Haakon VIIs gate
10, PO.Box 1484, Vika 0116 Oslo. Tel.: (47) 23 11 11 11 - Fax: (47) 23 11 10 10 - E-
mail: stephen.knudtzon@tkgl.no

Members of the Board:

Viggo BONDI, Norges Rederiforbund, P.O.Box 1452 Vika, 0116 Oslo. Tel.: (47) 22 40 15
00 - Fax: (47) 22 40 15 15 — E-mail: viggo.bondi@rederi.no

Hans Jacob BULL, Nordisk Inst. for Sjerett Universitetet, Karl Johans gt. 47, 0162 Oslo.
Tel.: (47) 22 85 97 51 - Fax: (47) 22 85 97 50 — E-mail: h.j.bull@jus.uio.no

Karl-Johan GOMBRII, Nordisk Defence Club, P.O.Box 3033 El., 0207 Oslo. Tel.: (47) 22
13 13 56 00 - Fax: (47) 22 43 00 35 - E-mail: kjgombrii@nordisk.no

Morten LUND, Vogt & Wiig, P.O.Box 1503 Vika, 0117 Oslo. Tel.: (47) 22 41 01 90 - Fax:
(47) 22 42 54 85 — E-mail: morten.lund@vogt.no

Haakon STANG LUND, Wikborg, Rein & Co., PO.Box 1513 Vika, 0117 Oslo. Tel.: (47)
22 82 75 00 - Fax: (47) 22 82 75 01 — E-mail: haakon.stang.lund@wrco.no

Trine-Lise WILHELMSEN, Nordisk Inst. for Sjerett Universitetet, Karl Johans gt. 47,0162
Oslo. Tel.: (47) 22 8597 51 - Fax: (47) 22 85 97 50 — E-mail: t.L.wilhelmsen@jus.uio.no

Kjetil EIVINDSTAD, Gard Services AS, Servicebox 600, 4809 Arendal. Tel.: (47) 37 01 91
00 - Fax: (47) 37 02 48 10 — E-mail: kjetil.eivindstad@gard.no

Aud SLETTEMOEN, Lovavdelingen, Justis-og politidepartementet, Akersgaten 42, 0158
Oslo. Tel.: (47) 22 24 53 69 - Fax: (47) 22 24 27 25 — E-mail: aud.slettemoen@jd.dep.no

Deputy:

Anja BECH, Thommessen Krefting Greve Lund AS, P.O.Box 1484, Vika, 0116 Oslo. Tel.:
(47)23.11.11.11 — Fax: (47) 23.11.10.10 — E-mail: abe@thommessen.no

Titulary Members:
Sjur BRAEKHUS, Frode RINGDAL.
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PAKISTAN

PAKISTAN MARITIME LAW ASSOCIATION
c/o Khursheed Khan & Associates
305 Amber Estate, Shahrah-e-Faisal
Karachi 75350 — Pakistan
Tel. : (21) 453.3665/453.3669 — Fax : (21) 454-9272/453.6109
E-mail : attorney@super.net.pk — Cable : MARITIME

Established: 1998

Officers:

President: Zulfiqgar Ahmad KHAN, c/o Khursheed Khan & Associates, 305 Amber Estate,
Shahrah-e-Faisal, Karachi 75350, Pakistan. Tel.: (21) 453.3665/453.3669 — Fax: (21)
454-9272/453.6109 — E-mail: attorney@super.net.pk.

Secretary: 1ftikhar AHMED

Treasurer: Zainab HUSAIN

PANAMA
ASOCIACION PANAMENA DE DERECHO MARITIMO

(Panamanian Maritime Law Association)
P.O. Box 55-1423
Paitilla, Republic of Panama
Tel.: (507) 265.8303/04/05 — Fax: (507) 265.4402/03 — E-mail: apdm@abalaw.net

Established: 1978

Officers:

President: Juan FELIPE PITTY C.

Vice-President: Adolfo LINARES F.

Secretary: Tomas M. AVILA M.

Assistant Secretary: Enrique ILLUECA

Treasurer: Juan David MORGAN Jr.

Assistant Treasurer: Francisco MARTINELLI
Director (former President): Teodoro F. FRANCO L.

Titulary Members:
Dr. José Angel NORIEGA-PEREZ, David ROBLES
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PERU
ASOCIACION PERUANA DE DERECHO MARITIMO

(Peruvian Maritime Law Association)
Jr. Federico Recavarren 131 - Of. 404 - Miraflores - Lima 18 - PERU
Tels.: (51-1) 242.0138 / 241.8355 — Fax: (51-1) 445.9596
E-mail: andespacific@terra.com.pe

Established: 1977

Officers:

Executive Committee:

President: Dr. Frederick D. KORSWAGEN, Jr. Federico Recavarren 131 Of. 404, Miraflo-
res, Lima 18, Peru

Past Presidents:

Dr. José Maria PAGADOR, Av. Del Ejército 2163, San Isidro, Lima 27

Dr. Enrique MONCLOA DIEZ CANSECO, Av. Alvarez Calder6n 279. San Isidro, Lima 27

Dr. Guillermo VELAOCHAGE, Av. Arequipa 4015, Miraflores, Lima 18

Dr. Ricardo VIGIL, c/o Tribunal de Justicia de la Comunidad Andina, Av. Roca 450, Quito,
Ecuador

Honorary Members:

Dr. Roberto MAC LEAN

Dr. Ricardo VIGIL

Dr. José Domingo RAY

Vice Admiral Mario CASTRO DE MENDOZA

Vice Presidents:

Dr. Julio PACHECO, Jr. Independencia 120 - Of. 901 - B, Miraflores, Lima 18

Mr. Richard S. FISTROVIC, Jr. Martin de Murtia 127 - 129 Of. 402, Urb. Maranga, San
Miguel, Lima 32

Secretary General:

Dr. Ricardo CANO, Jr. Federico Recavarren 131, Of. 404, Miraflores, Lima 18. Tels.: (51-
1) 242.0138/241.8355 — Fax: (51-1) 445.9596 — E-mail: andespacific@terra.com.pe

Treasurer:

Dr. Jorge ARBOLEDA, Jr. Salvador Gutiérrez 329, Miraflores, Lima 18

Directors:

Dr. Javier GRISOLLE, Las Poncianas 276, La Molina Vieja, Lima 14

Dr. Luis Alberto TAPIA, c/o Cosmos Agencia Maritima, Mariscal Miller 450, Piso 9,
Callao

Dr. Carlos A. BEHR, c/o Mc Larens Toplis Perti, Miguel Angel 349, San Borja, Lima 41

Dr. Carlos G. ARIAS, Av. Las Palmeras 540 Dpto. 101-A, Urb. Camacho, La Molina, Li-
ma 14

Dr. Walter A. GONZALES, c/o Seguros Técnicos S.A.C., Av. Republica de Panama 3535
Of. 703, Centro Empresarial San Isidro - Torre “A”, San Isidro, Lima 27

Titulary Members:

Francisco ARCA PATINO, Roberto MAC LEAN UGARTECHE, Manuel QUIROGA
CARMONA, Percy URDAY BERENGUEL, Ricardo VIGIL TOLEDO.

Membership:
Company Members: 1 — Individual Members: 54.
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PHILIPPINES

MARITIME LAW ASSOCIATION OF THE PHILIPPINES
(MARLAW)
c/o Del Rosario & Del Rosario
15F, Pacific Star Bldg., Makati Ave. corner Gil Puyat Ave.,
1200 Makaty City, Philippines
Tel.: 63 2 810.1791 — Fax: 63 2 817.1740
E-mail: ruben.delrosario@delrosariolaw.com

Established: 1981

Officers:

President: Ruben T. DEL ROSARIO

Executive Vice-President: Diosdado Z. RELOYJ, Jr. Reloj Law Office, 9" F1., Ermita Center
Bldg., Roxas Boulevard, Manila, Philippines. Tel.: (2) 505.196/521.6922 — Fax: (2)
521.0606.
Vice-President: Pedro L. LINSANGAN, Linsangan Law Office, 6™ Fl., Antonino Bldg.,
T.M. Kalaw Street, Ermita Manila, Philippines. Tel.: (2) 594.062 — Fax: (2) 521.8660.
Vice-President for Visayas: Arturo Carlos O. ASTORGA, Astorga Macamay Law Office,
Room 310, Margarita Bldg., J.P. Rizal cor. Cardona Street, Makati, Metro Manila,
Philippines. Tel.: (2) 874.146 — Fax: (2) 818.8998.

Treasurer: Aida E. LAYUG, Fourwinds Adjusters Inc., Room 402, FHL Building, 102
Aguirre Street, Legaspi Village, Makati, Metro Manila, Philippines. Tel.: (2) 815.6380.

Secretary: Jose T. BANDAY (same address as the Association).

Trustees: Antonio R. VELICARIA, Chairman, Raoul R. ANGANGCO, Benjamin T. BA-
CORRO, Domingo G. CASTILLO, Felipe T. CUISON.

POLAND

POLSKIE STOWARZYSZENIE PRAWA MORSKIEGO
z siedziba w Gdyni (Polish Maritime Law Association, Gdynia)
C/o Gdynia Marine Chamber, Pl. Konstytucji 5, 81-369 Gdynia, Poland
tel. (+48 58) 620.7315, fax (+48 58) 621.8777

Established: 1934

Officers:

President: Prof. dr hab. juris Jerzy MEYNARCZYK, Gdansk University, Head of Maritime
Law Department, c/o Andersa 27, 81-824 Sopot, Poland. tel (+48 58) 551.2034,
550.7624, fax (+48 58) 550.7624, 551.3002 — e-mail: jmpprawo@gd.onet.pl

Vice-Presidents:

Witold JANUSZ, ML, Hestia Insurance S.A.

Witold KUCZORSKI, President of Marine Chamber, Gdynia

Secretary: Krzysztof KOCHANOWSKI, legal adviser

Treasurer: Barbara JUSKIEWICZ-DOBROSIELSKA, legal adviser
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Members of the Board:

Prof. dr hab. Wojciech ADAMCZYK, Prof. dr hab. Maria DRAGUN-GERTNER, mec.
Zbigniew JAS, mec. Marek CZERNIS

PORTUGAL

MINISTERIO DA DEFESA NACIONAL — MARINHA
COMISSAO DE DIREITO MARITIMO INTERNACIONAL
(Committee of International Maritime Law)

Praga do Comercio, 1188 Lisboa Codex
Fax: (1) 342.4137

Established: 1924

Officers:

President : Dr.José Joaquim DE ALMEIDA BORGES
Vice-President: Contra-Almirante José Luis LEIRIA PINTO
Secretary: Dra. Ana Maria VIEIRA MALLEN.

Membership:

Prof. Dr. Armando Manuel MARQUES GUEDES, Dr. Armando ANJOS HENRIQUES,
Dr. Avelino Rui Mendes FERREIRA DE MELO, Dr. Armindo Antonio RIBEIRO
MENDES, Cap.m.g. José Luis RODRIGUES PORTERO, Dr. Mario RAPOSO, Pof. Dr.
Mario Julio ALMEIDA COSTA, Cons. Dr. José Anténio DIAS BRAVO, Dr. Luis Manuel
da COSTA DIOGO, Dr. Eurico Jos¢ GONCALVES MONTEIRO, Dr. Anténio OLIVEIRA
SIMOES, Dr. Orlando SANTOS NASCIMENTO, Cap. Ten. Paulo Domingo das NEVES
COELHO.

Titulary Members:

Dr. Armando ANJOS HENRIQUES, Capitaine de frégate Jos¢ Manuel BAPTISTA DA
SILVA, Dr. Mario RAPOSO, Capitaine de frégate Guilherme George CONCEICAO SIL-
VA.
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RUSSIAN FEDERATION

ASSOCIATION OF INTERNATIONAL MARITIME LAW
OF THE COMMONWEALTH
OF INDEPENDENT STATES (C.L.S.)
6, B. Koptevsky pr., 125319 Moscow
Tel.: (95) 151.7588, 151.2391, 151.0312 — Fax: (95) 151.7588, 152.0916
E-mail: smniip@ntl.ru

Established: 1968

Officers:

President: Prof. Anatoly L. KOLODKIN, Deputy Director-General, State Scientific-Re-
search and Project Development Institute of Merchant Marine,“Soyuzmorniiproekt”,
President Russian Association of International Law, Moscow.

Vice-Presidents:

Dr. Ida I. BARINOVA, Ministry of Transport of the Russian Federation, Moscow.

Prof. Camil A. BEKYASHEYV, Head of the International Law Chair of the Moscow State Ju-
ridical Academy.

Dr. Oleg V. BOZRIKOV, Deputy head of the Department of Marine Transport, Ministry of
Transport of the Russian Federation, Moscow.

Mrs. Olga V. KULISTIKOVA, Head of the International Private Maritime Law Department,
“Soyuzmorniiproekt”, Moscow.

Prof. Sergey N. LEBEDEYV, Chairman of the Maritime Arbitration Commission, Russian
Federation, Moscow.

Mr. Vladimir A. MEDNIKOV, Advocate, Legal Consultation Office “Jurinflot”, Moscow.

Secretary General: Mrs. Elena M. MOKHOVA, Head of the Codification & Systemization
of Maritime Law Department, “Soyuzmorniiproekt”, Moscow.

Scientific Secretary: Mrs. Irina N. MIKHINA, Head of the International Law of the Sea De-
partment, “Soyuzmorniiproekt”, Moscow.

Treasurer: Mrs. Valentina B. STEPANOVA, Secretariat of the Association of International
Maritime Law of Russia, Moscow.

SENEGAL
ASSOCIATION SENEGALAISE DE DROIT MARITIME

(Senegalese Maritime Law Association)
Head Office : 31, Rue Amadou Assane Ndoye, Dakar 73
Secretariate : Port Autonome de Dakar,
B.P. 3195 Dakar, Senegal
Tel.: (221) 823.6548 — Fax: (221) 822.1033 — E-mail: asdam@cooperation.net

Established: 1983

Bureau Provisoire

President: Dr Aboubacar FALL

Président honoraire : Pr Ibrahima Khalil DIALLO
Ier Vice-President: Ismaila DIAKHATE

2eme Vice-Président: Serigne Thiam DIOP
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3eme Vice-President: Yerim THIOUB

Secrétaire Général : Ousmane TOURE’

Secrétaire Général Adjoint : Mame Diarra SOURANG
Trésoriére : N’Déye SANOU N’DDIAYE

Trésoriére Adjoint : Me Ameth BA

Membres Titulaires:
Pr Ibrahima Khalil DIALLO, Dr Aboubacar FALL

SINGAPORE

THE MARITIME LAW ASSOCIATION OF SINGAPORE
20 Maxwell Road, 04-01G Maxwell House, SINGAPORE 069113
Tel.: (65) 223.4747 — Fax: (65) 223.5055

Established: 1992

Officers:

Chairman: Ajaib HARIDASS, 17 Jalan Insaf, Singapore 579013
E-mail: haridas@hhp.com.sg

Vice-Chairman: Nicholas SANSOM, 8 Claymore Hill, 18 Claymore Point, Singapore
229572

Secretary: Simon S. DAVIDSON, 28 Gilstead Road #05-02, Singapore 309072

Treasurer: Wendy NG CHYE GEK, 122 Potong Pasir Ave 1, #10-161 Singapore 350122

Committee Members: Govindarajalu ASOKAN, Frederick J. FRANCIS, Lawrence THE
KEE WEE, James P. DAVID

SLOVENIJA
DRUSTVO ZA POMORSKO PRAVO SLOVENIJE

(Maritime Law Association of Slovenia)
c/o University of Ljublijana, Faculty of Maritime Studies and Transport
Pot pomorscakov 4, SI 6320 Portoroz, Slovenija
Tel.: +386 5 676.7100 — Fax: +386 5 676.7130
E-mail: mlas@fpp.edu — Website: www.mlas.fpp.edu

Established: 1993

Members of the Executive Board:

President: Prof. Dr. Marko PAVLIHA, University of Ljubljana, Faculty of Maritime Stud-
ies and Transportation, Pot pomorscakov 4, 6320 Portoroz, Slovenija. Tel.: +386 5
676.7100 — Fax: +386 5 676.7130 - E-mail: marko.pavliha@fpp.edu

Vice President: Andrej PIRS M.Sc., Liminjanska 2, 6320 Lucija, Slovenija. Tel.: +386 5
677.1688 — Fax: +386 5 676.7130.

Secretary General: M.Sc. Mitja GRBEC, LL.M., Sv. Peter 142, 6333 Secovlje, Slovenija.
Tel.: +386 41 846.378 — Fax: +386 1 436.3431 — E-mail: mgrbec74@yahoo.com -
mitja.grbec@fersped.si
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Treasurer: Sinisa LAVRINCEVIC, M.Sc., Hrasce 117, 6230 Postojna, Slovenia. Tel: +386
5753.5011 — Mobile: +386 31 603.578 — E-mail: sinisa.lovrincevic@sava-re.si

Members:

Patrick VLACIC, M.Sc., University of Ljubljana, Faculty of Maritime Studies and Trans-
portation, Pot pomorscakov 4, 6320 Portoroz, Slovenia. Tel: +386 5 6767.214 — Fax:
+386 5 6767.130 — E-mail: patrick.vlacic@fpp.edu

Capt. Tomaz Martin JAMNIK, Logodi utca 34a/Ill, H — 1012 Budapest, Tel: + 36 1
2120.000 — Fax: +36 1 2120.001 — Mobile: +386 51 320.803 — E-mail:
lukakp@axelero.hu

Titulary Members:

Prof. Marko ILESIC, Georgije IVKOVIC, Anton KARIZ, Prof. Marko PAVLIHA, Andre;j
PIRS M.Sc., Josip RUGELJ M.Sc.

Individual members: 90

SOUTH AFRICA
THE MARITIME LAW ASSOCIATION
OF THE REPUBLIC OF SOUTH AFRICA
All correspondence to be addressed to the Secretariat:
Mr. Tony Norton, Garlicke & Bousfield Inc., 25th Floor, Durban Bay House, 333 Smith
Street, Durban, 4001, PO Box 223, Durban, 4000, DX 2, Durban
Tel.: (31) 570.5520 - Fax: (31) 570.5501 - Mobile: 27-83-637.1863
E-mail: tony.norton@gb.co.za

Established: 1974

Officers:

President: John DYASON, Findlay & Tait (The Cape Town office of Bowman Gilfillan
Inc.), 18t Floor SA Reserve Bank Building, 60 St George’s Mall, Cape Town, 8001, PO
Box 248, Cape Town, 8000, DX 29, Cape Town. Tel.: (21) 480 7813 - Fax: (21) 424.1688
- Mobile: 27-82-806.6013 - E-mail: jdyason@cpt.bowman. co.za

Vice-President: Andrew PIKE, A-Cubed Consulting (Pty) Ltd., 1% Floor, The House, Belle-
vue Campus 5, Bellevue Road, Kloof, KZN, PO Box 261, Westville, KZN, 3630. Tel.:
(31) 764.0972 — Fax: (31) 764.1385 — Mobile 27-83-295.3925 — E-mail:
andrewp@acubed.co.za

Secretary Tony NORTON, Garlicke & Bousfield Inc., 24" Floor, Durban Bay House, 333
Smith Street, Durban, 4001, PO Box 223, Durban, 4000, DX 2, Durban. Tel.: (31)
570.5520 - Fax: (31) 570.5501 - Mobile: 27-83-637-1863 - E-mail: tony.norton@gb.co.za

Treasurer: Tim MCCLURE, Island View Shipping, 73 Ramsay Ave, Berea, Durban, 4001,
PO Box 30838, Mayville, 4058. Tel.: (31) 207.4491 - Fax: (31) 207.4580 - Mobile: 27-
83-251.4971 - E-mail: timmcclure@iafrica.com.

Executive Committee:

Andrew CLARK, Adams & Adams, 7 Nollsworth Crescent, Nollsworth Park, La Lucia
Ridge Office Estate, La Lucia, 4320. Tel.: (31) 566.1259 — Fax: (31) 566.1267 — Mobile:
27-82-924.3948 — E-mail: andrew@adamsadams.co.za
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James MACKENZIE, Shepstone & Wylie, 5% Floor, 2 Long Street, Cape Town, 8000. Tel.:
(21) 419.64.95 — Fax: (21) 418.1974 — Mobile: 27-82-460.4708 — E-mail:
sw.mackenzie@wylie.co.za

Andrew ROBINSON, Deneys Reitz, 4th Floor, The Marine, 22 Gardiner Street, Durban,
4001, PO Box 2010, Durban, 4000, DX 90, Durban. Tel.: (31) 367.8800 - Fax: (31)
305.1732 - Mobile: 27-31-83-452.7723 - E-mail: apmr@deneysreitz.co.za.

Angus STEWART, Advocates Bay Group, 12th Floor, 6 Durban Club Place, Durban, 4001,
DX 376, Durban. Tel.: (31) 301.8637 - Fax: (31) 305.6346 — E-mail: stewart@law.co.za

Clare B. NEL, Safmarine, 18" Floor, Safmarine House, 22 Riebeek Street, Cape Town,
8001, PO Box 27, Cape Town, 8000. Tel.: (21) 408.6502 — Fax: (21) 408.6320 — Mobile:
27-83-798.6502 — E-mail: cnel@za.safmarine.com

Mike WRAGGE, Huguenot Chambers, 40 Queen Victoria Street, Cape Town, 8000, Tel.:
(21) 423.4389 — Fax: (21) 424.1821 —E-mail: michaelw@netactive.co.za

SPAIN
ASOCIACION ESPANOLA DE DERECHO MARITIMO

(Spanish Maritime Law Association)
c/Jorge Juan, n° 19- 1 Dcha., 28001 Madrid, Spain
Tel.: (91) 575 21 69 — Fax: (91) 575 73 41 — E-mail: jmalcantara@amya.es
Website: www.asedemarcmi.org

Established: January, 1949

Officers

President: Mr. José Maria ALCANTARA GONZALEZ

Past-President: Mr. José Maria ALCANTARA GONZALEZ

Vice-Presidents: Mr. Ratil GONZALEZ HEVIA, Mr. José Antonio BAURA DE LA PENA

Secretary General: Mr. Francisco GONI JIMENEZ

Treasurer: Mr. Pedro SUAREZ SANCHEZ

Members: Mr. Joaquin BUELGA GARCIA, Mr. Manuel FERRANDEZ PEREZ, Ms.
Nieves GOMEZ DE SEGURA, Mr. Francisco Carlos LOPEZ RUEDA

Titulary Members:

José Maria ALCANTARA GONZALEZ, Eduardo ALBORS MENDEZ, Ignacio ARROYO
MARTINEZ, Eduardo BAGES AGUSTI, Luis DE SAN SIMON CORTABITARTE, Luis
FIGAREDO PEREZ, Javier GALIANO SALGADO, Guillermo GIMENEZ DE LA
CUADRA, Manuel GONZALEZ RODRIGUEZ, Raul GONZALEZ HEVIA, Rodolfo
GONZALEZ LEBRERO, José Luis GONI ETCHEVERS, Francisco GONI JIMENEZ
Juan Luis IGLESIAS PRADA, Rafael ILLESCAS ORTIZ, Fernando MEANA GREEN,
Aurelio MENENDEZ MENENDEZ, Manuel OLIVENCIA RUIZ, Fernando RUIZ-
GALVEZ VILLAVERDE, Fernando SANCHEZ CALERO.

Membership:

Individual members:185, Collective members: 32
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SWEDEN
SVENSKA SJORATTSFORENINGEN

(The Swedish Maritime Law Association)
c/o Advokatfirman Morssing & Nycander AB
P.O. Box 3299, SE-103 66 Stockholm
(Visiting address: Sveavigen 31, SE-111 34 Stockholm)
Tel.: +46 8 58705100 — Fax: +46 8 58705120
E-mail info@morssingnycander.se

Officers

President: Lars BOMAN, Partner, Advokatfirman Morssing & Nycander AB, P O Box
3299, SE-103 66 Stockholm. Tel.: +46 8 58705100 — Fax: +46 8 58705120 — E-mail:
lars.boman@morssingnycander.se

Treasurer: Stefan BROCKER, Mannheimer Swartling Advocatbyrd AB, P O Box 2236,
SE-403 14 Goéteborg. Tel.: +46 31 355.1600 — Fax: +46 31 355.1601 — E-mail:
sbr@msa.se

Members of the Board

Jorgen ALMELOV, Bo BENELL, Stefan BROCKER, Svante O. JOHANSSON, Lars
RHODIN, Johan SCHELIN, Annica SETTERBERG

Titulary Members

Lars BOMAN, Kurt GRONFORS, Lennart HAGBERG, Per-Erik HEDBORG, Mats
HILDING, Rainer HORNBORG, Hans G. MELLANDER, Claés PALME, Jan RAM-
BERG, Jan SANDSTROM

SWITZERLAND

ASSOCIATION SUISSE DE DROIT MARITIME
SCHWEIZERISCHE VEREINIGUNG FUR SEERECHT
(Swiss Association of Maritime Law)

c/o Cécile Hess-Meister, Credit Suisse Ship Finance
St. Alban Graben 1-3, CH 4002 Basel
Tel.: +41 (61) 266.7712 - Fax: +41 (61) 266.7939
E-mail: cecile.hess-meister@credit-suisse.com

Established: 1952

Officers:

President: Dr. Alexander von ZIEGLER, Postfach 6333, Lowenstrasse 19, CH-8023 Ziirich.
Tel.: (1) 215.5252 — Fax: (1) 215.5200 — E-mail: alexander.vonziegler@swlegal.ch
Secretary: Cécile HESS-MEISTER, avocate secrétaire, St. Alban Graben 1-3, CH 4002
Basel. Tel.: +41 (61) 266.7712 — Fax: +41 (61) 266.7939
E-mail: cecile.hess-meister@credit-suisse.com
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Titulary Members:

Dr. Thomas BURCKHARDT, Lic. Stephan CUENI, Jean HULLIGER, Dr. Alexander von
ZIEGLER.

Membership:
70

TURKEY
DENIZ HUKUKU DERNEGI

(Maritime Law Association of Turkey)
Istiklal Caddesi Korsan Cikmazi Saadet Apt.
Kat. 2 D. 3-4, Beyoglu, Istanbul
Tel.: (212) 249.8162 — Fax: (212) 293.3514

Established: 1988

Officers:

President: Prof. Dr. Rayegan KENDER, 1.U. Law Faculty, Main Section of Maritime Law,
Beyazit/Istanbul. Tel./Fax: (216) 337.05666.

Vice-Presidents:

Av. Hucum TULGAR, General Manager of Turkish Coastal Safety and Salvage Organiza-
tion. Tel.: (212) 292.5260/61 — Fax. (212) 292.5277.

Av. Giindiiz AYBAY, Siraselviler Cad. No. 87/8, Cihangir/Taksim/Istanbul. Tel.: (212)
293.6744 — Fax: (212) 244.2973.

Secretary General: Dog. Dr. Sezer ILGIN, I.T.U. Maritime Faculty, Main Section of Mar-
itime Law, Tuzla/Istanbul. Tel.: (216) 395.1064 — Fax: (216) 395.4500.

Treasurer: Dog. Dr. Fehmi ULGENER, I.U. Law Faculty, Main Section of Maritime Law,
Beyazit/Istanbul. Tel.: (212) 514.0301 — Fax: (212) 512.4135.

The Other Members of the Board:

Av. Oguz TEOMAN, Attorney at Law, Legal Advisor, Istiklal Cad. Korsan Cikmazi, Akd-
eniz (Saadet) Apt. K:2 D:3-4, 80050 Beyoglu/Istanbul. Tel.: (212) 249.8162 — Fax: (212)
293.3514 — Telex: 38173 Oteo TR.

Av. Sadik ERIS, Chief Legal Advisor of General Manager of Turkish Coastal Safety and
Salvage Organization. Tel.(212) 292.5272 — Fax: (212) 292.5277.

Dog. Dr. Samim UNAN, 1.U. Law Faculty, Main Section of Maritime Law, Beyazit/Istan-
bul. Tel.: (212) 514.0301 — Fax: (212) 512.4135.

Asst. Prof. Dr. Kerim ATAMER, Istanbul Bilgi University, Faculty of Law, Kurtulus Dere-
si Caddesi No. 47, TR-34440 Dolapdere-Istanbul. Tel.: +90 212.2381010, ext. 270 — Fax:
+90 212.2976315 — E-mail: katamer@bilgi.edu.tr

Board of Auditors

Prof. Dr. Ergon CETINGIL, Urguplu Cad. No:30 D:9, 34800 Yesilyurt/Istanbul. Tel.: (212)
574.4794 — Fax: (212) 663.7130.

Av. Semuh GUNUR, Istiklal Cad. Korsan Cikmazi, Akdeniz (Saadet) Apt. K:2 D:3/4,
80050 Beyoglu/Istanbul. Tel.: (212) 249.8162 — Fax: (212) 293.3514.

Av. Dr. Ozhan GURKAN, Yesilkir Sok. Yogurtgubasi Apt. No. 15/14,
Selamigesme/Kadikdy/Istanbul. Tel.: (216) 350.1957.
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UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRELAND

BRITISH MARITIME LAW ASSOCIATION
c/o Ince & Co.
Mr. Patrick Griggs
Knollys House, 11 Byward Street
London, EC3R 5EN
Tel.: (020) 7551.5233 or (020) 7623.2011 — Fax: (020) 7623.3225 —
E-mail: p.griggs@incelaw.com

Established: 1908

Officers:

President: The Rt. Hon. The Lord MUSTILL

Vice-Presidents:

The Rt. Hon. The Lord LLOYD OF BERWICK

The Rt. Hon. Lord Justice STAUGHTON

The Rt. Hon. Lord Justice EVANS

The Rt. Hon. The Lord PHILLIPS OF WORTH MATRAVERS

The Rt. Hon. The Lord GOFF OF CHIEVELEY

The Rt. Hon. The Lord SAVILLE of NEWGATE

The Rt. Hon The Lord DONALDSON OF LYMINGTON

The Rt. Hon. Lord Justice CLARKE

The Hon. Sir John THOMAS

The Hon. Sir David STEEL

William BIRCH REYNARDSON, C.B.E.

N. Geoffrey HUDSON

Treasurer and Secretary: Patrick J.S. GRIGGS, c/o Ince & Co., Knollys House, 11 Byward
Street, London EC3R 5EN. Tel.: (020) 7551.8223/7623.2011 — Fax: (020) 7623.3225 —
E-mail: p.griggs@incelaw.com

Titulary Members:

Stuart N. BEARE, William R.A. BIRCH REYNARDSON, Colin DE LA RUE, Anthony
DIAMOND Q.C., The Rt. Hon. The Lord DONALDSON OF LYMINGTON, The Rt. Hon.
Lord Justice EVANS, C.W.H. GOLDIE, Patrick J.S. GRIGGS, John P. HONOUR, N. Ge-
offrey HUDSON, The Rt. Hon. The Lord MUSTILL, Francis REYNOLDS Q.C., Richard
RUTHERFORD, Richard A.A. SHAW, David W. TAYLOR, D.J. Lloyd WATKINS.

Membership:

Bodies represented: Association of Average Adjusters, British Insurance Brokers’ Associa-
tion, British Ports Association, The Chamber of Shipping, Institute of London Underwrit-
ers, Lloyd’s Underwriters’ Association, Protection and Indemnity Associations, University
Law Departments, Solicitors, Barristers and Loss Adjusters.
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UNITED STATES OF AMERICA

THE MARITIME LAW ASSOCIATION OF THE UNITED STATES
c/o Raymond P. HAYDEN, Hill Rivkins & Hayden LLP
45 Broadway, Suite 1500, New York, NY 10006
Tel.: (212) 669.0600 - Fax: (212) 669.0699 - E-mail: rhayden@hillrivkins.com.

Established: 1899

Officers:

President: Raymond P. HAYDEN, Hill Rivkins & Hayden LLP, 45 Broadway, Suite 1500,
New York, NY 10006. Tel.: (212) 669.0600 - Fax: (212) 669.0699 - E-mail:
rhayden@hillrivkins.com.

First Vice-President: Thomas S. RUE, Johnstone Adams Bailey Gordon & Harris LLC,
Royal St. Francis Bldg, 104 Saint Francis St. 8th Floor, Mobile, AL 36633. Tel.: (251)
432.7682 - Fax: (251) 432.2800 - E-mail: tsr@johnstoneadams.com

Second Vice-President: Lizabeth L. BURRELL, Levy Phillips & Konigsberg, LLP, 520
Madison Avenue, New York, NY 10022. Tel.: (212) 605-6200 - Fax: (212) 605-6290 - E-
mail: lburrell@lpklaw.com

Immediate Past-President. William R. DORSEY, III, Semmes, Bowen & Semmes, 250
West Pratt Street, 16th Floor, Baltimore, Maryland 21201. Tel.: (410) 576.4738 - Fax
(410) 422.5299 - E-mail: wdorsey@mail.semmes.com

Treasurer: Patrick J. BONNER, Freehill, Hogan & Mahar, 80 Pine Street, New York, NY
10005-1759. Tel.: (212) 425.1900 — Fax: (212) 425.1901 — E-mail: bonner@freehill.com

Secretary: Warren J. MARWEDEL, Marwedel Minichello & Reeb PC, 10 South Riverside
Plaza, Suite 720, Chicago, IL 60606. Tel.: (212) 902-1600 - Fax: (312) 902-9900 - E-
mail: wjmmmandr@aol.com

Membership Secretary: Philip A. BERNS, U.S. Department of Justice, 450 Golden Gate
Avenue, Suite 7-5395, P.O. Box 36028, San Francisco, CA 94102-3463. Tel.: (415) 436-
6630 - Fax: (415) 436-6632 - E-mail: Philip.berns@usdoj.gov

Board of Directors:

Term Expiring 2004

James Patrick COONEY, Esq.; Armand M. PARE, Jr. Esq.; Robert J. ZAPF, Esq.; JoAnne
ZAWITOSKI, Esq.

Term Expiring 2005

Robert G. CLYNE, Esq.; Robert S. GLENN, Jr., Esq.; Glenn G. GOODIER, Esq.; Richard
M. LESLIE, Esq.

Term Expiring 2006

Edward F. LEBRETON, III Esq.; Robert J. GRUENDEL, Esq.; John P. SCHAFFFER, Esq.;
M. Hamilton WHITMAN, Jr., Esq.

Titulary Members:

Charles B. ANDERSON, Lawrence J. BOWLES, Lizabeth L. BURRELL, George F. CHAN-
DLER, III, Michael Marks COHEN, Christopher O. DAVIS, Vincent M. DE ORCHIS,
William R. DORSEY, III, Warren M. FARIS, Raymond P. HAYDEN, George W. HEALY, III,
Nicholas J. HEALY, Chester D. HOOPER, Marshall P. KEATING, John D. KIMBALL, Man-
fred W. LECKSZAS, Herbert M. LORD, David W. MARTOWSKI, Howard M. McCOR-
MACK, James F. MOSELEY, David R. OWEN, Richard W. PALMER, Gordon W.
PAULSEN, Winston Edw. RICE, Graydon S. STARING, Michael F. STURLEY, Kenneth H.
VOLK, Frank L. WISWALL, Jr.

Membership:
3219.
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URUGUAY
ASOCIACION URUGUAYA DE DERECHO MARITIMO

(Maritime Law Association of Uruguay)
Rambla 25 de Agosto 580 — 11000 Montevideo, Uruguay
Tel.: (+598 2) 915.6765 — Fax: (+598 2) 916.4984
E-mail: audm@adinet.com.uy

Established: 1985

Officers:

President: Dr. Gabriela VIDAL, Tel.: 9163661/62 — E-mail: drvidal@adinet.com.uy
Vice-President: Dr. Carlos DUBRA, Tel.: 9150427
Secretary: Cap. Ricardo CUSTODIO, Tel.: 9165754/901968 —
E-mail: rcustodio@adinet.com.uy
Vice-Secretary: Cap. Julio MONTANES, Tel.: 9152918/9169453 —
E-mail: msgroup@adinet.com.uy
Treasurer: Ing. Agr. Emilio OHNO, Tel.: 9164092/6019236 —
E-mail: eiohno@netgate.com.uy
Vice-Treasurer: Dr. Nicolas MALTACH, Tel.: 9082841 — E-mail: nmaltach@adinet.com.uy
Immediate Part-President: Dr. Alejandro SCIARRA

Titulary Members:

Sr. Gonzalo DUPONT, Dr. Gonzalo LORENZO, Dra. Liliana PEIRANO, Dra. Martha
PETROCELLI, Dr. Alejandro SCIARRA, Dr. Julio VIDAL.

VENEZUELA
ASOCTACION VENEZOLANA DE DERECHO MARITIMO

(Comité Maritimo Venezolano)

Av. Libertador, Multicentro Empresarial del Este
Torre Libertador, Nucleo B, Piso 15, Oficina B-151
Chacao - Caracas, 1060, Venezuela
Tel.: 58212-2659555/2674587 — Fax: 58212-2640305
E-mail: avdmar@cantv.net

Established: 1977

Officers:

President: Freddy BELISARIO-CAPELLA, Tel./fax (58-212) 943.5064 — Mobile/Cellular
Phone: (58-414) 301.6503 — E-mail: coquitos@cantv.net

Council of former Presidents:

Luis COVA-ARRIA, Tel.: (58-212) 265.9555 — Fax: (58-212) 264.0305 — Mobile/Cellular
Phone: (58-416) 621.0247 — E-mail: LuisCovaA@cantv.net

Armando TORRES-PARTIDAS, Tel./fax (58-212) 577.1753

Wagner ULLOA-FERRER, Tel.: (58-212) 864.7686-864.9302 — Fax: (58-212) 864.8119

Tulio ALVAREZ-LEDO, Tel.: (58-212) 662.6125-662.1680 — Fax: (58-212) 693.1396

Omar FRANCO-OTTAVI, Tel.: (58-212) 762.6658-762.9753 — Fax: (58-212) 763.0454.
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Vice Presidents:

Executive: Alberto LOVERA VIANA

Maritime Legislation: Carlos MATHEUS-GONZALES

Institutional Relations: Julio SANCHEZ-VEGAS

Merchant Marine Affairs: Rodolfo TOVAR

Insurance Affairs: Jose Alfredo SABATINO-PIZZOLANTE

Publications and Events: Aurelio FERNANDEZ-CONCHESO

Oil Affairs: Rafael REYERO-ALVAREZ

Directors: Sonia ACUNA, Angel TILLEROS, Nelson MALDONADO, Petro P. PEREZ-
SEGNINI, Peter SCHROEDER De S. KOLLONTANY1

Alternative Directors: Miguel LOPEZ, Antonio ROMERO SIERRAALTA, Carlos LUEN-
GO ROMERGO, Juan Jos¢ BOLINAGA, Jestis Ramon GONZALEZ

Secretary General: Francisco VILLAROEL RODRIGUEZ

Alternative Secretary General: Patricia MARTINEZ SOUTO, Tel.: (58-212) 265.9555 —
Fax: (58-212) 264.0305 — E-mail: LuisCovaA@cantv.net

Treasurer: Henry MORIAN-PINERO, Tel.: (58-212) 265.9555 — Fax: (58-212) 264.0305 —
E-mail: LuisCovaA@cantv.net

Alternative Treasurer: Maria Grazia BLANCO

Disciplinary Court Magistrates: Antonio RAMIREZ JIMENEZ, Moisés HIRSCHT, Alber-
to BAUMEISTER-TOLEDO

Disciplinary Court Alternative Magistrates: Leoncio LANDAEZ OTAZO, Miguel TRU-
JILLO, Clementina BAYOT

Titulary Members

Tulio ALVAREZ-LEDO, Juan A. ANDUIZA, Freddy J. BELISARIO CAPELLA, Luis
CORREA-PEREZ, Luis COVA-ARRIA, Aurelio FERNANDEZ-CONCHESO, Omar
FRANCO-OTTAVI, Alberto LOVERA-VIANA, Carlos MATHEUS-GONZALEZ, Rafael
REYERO-ALVAREZ, José Alfredo SABATINO-PIZZOLANTE, Julio SANCHEZ-VE-
GAS, Peter F. SCHROEDER De S. KOLLONTANYI, Wagner ULLOA-FERRER and
Francisco VILLAROEL-RODRIGUEZ.

TEMPORARY MEMBERS
MEMBRES PROVISOIRES

ZAIRE

Mr. Isaki MBAMVU
c/o OZAC/Commissariat d’ Avaries
B.P. 8806 KINSHASA

LATVIA

c/o Mr. Maris Lejnieks
Lecturer of the Department of International and Maritime Law Sciences
University of Latvia, Faculty of Law
Raina bulv. 19, RIGA, LV 1586, Latvia
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MEMBERS HONORIS CAUSA
MEMBRES HONORIS CAUSA

William BIRCH REYNARDSON

Barrister at Law, Hon. Secretary of the British Maritime Law Association, Adwell House,
Tetsworth, Oxfordshire OX9 7DQ, United Kingdom. Tel. : (1844) 281.204 - Fax : (1844)
281.300.

Gerold HERRMANN
United Commission on International Trade Law, Vienna International Centre, P.O. Box 500,
A-1400 Vienna, Austria. Fax (431) 260605813.

His Honour Judge Thomas MENSAH

Dr., Judge of the Tribunal for the Law of the Sea, 50 Connaught Drive, London NW11 6BJ,
United Kingdom. Tel.: (20) 84583180 - Fax: (20) 84558288 - E-mail:
tamensah@yahoo.co.uk

The Honourable William O’NEIL
2 Deanswood Close, Woodcote, Oxfordshire, England RE8 OPW.

Henri VOET
Docteur en droit, Dispacheur, Acacialaan 20, B-2020 Antwerpen, Belgique.

TITULARY MEMBERS
MEMBRES TITULAIRES

Mitsuo ABE

Attorney at Law, Member of the Japanese Maritime Arbitration, c/o Abe Law Firm, 1-3-8-
407 Hirakawa-Cho, Chiyoda-ku, 102-0093, Tokyo, Japan. Tel.: (81-3) 5275.3397 - Fax:
(81-3) 5275.3398 - E-mail: abemituo@law.ne.jp

Christos ACHIS

General Manager, Horizon Insurance Co., Ltd., 26a Amalias Ave., Athens 118, Greece.

Eduardo ALBORS MENDEZ
Lawyer, c/o Albors, Galiano & Co., ¢/ Velasqez, 53-3° Dcha, 28001 Madrid, Spain. Tel.:
(91) 435.6617 - Fax: (91) 576.7423 - Tlx: 41521 ALBEN.

Hans-Christian ALBRECHT
Advocate, Weiss & Hasche, President of the Deutscher Verein fiir Internationales Seerecht,
Valentinskamp 88, 20354 Hamburg, Deutschland.
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The Honourable William O’NEIL
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Docteur en droit, Dispacheur, Acacialaan 20, B-2020 Antwerpen, Belgique.

TITULARY MEMBERS
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Mitsuo ABE
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Document 1

INTRODUCTION

The Draft Instrument submitted by the CMI to UNCITRAL in
December 2001 (“the CMI Draft”)! was considered at the ninth, tenth and
eleventh sessions of UNCITRAL Working Group III on Transport Law. It was
then revised by the UNCITRAL secretariat in accordance with the decisions
made at these three sessions. The clean text of this revised draft is set out in
document (2) at pages 122 to 190. The official version of this document,
which indicates the changes to the CMI Draft by underlining or strikeout, is
published on the UNCITRAL website (www.uncitral.org) as document
A/CN.9/WGIII/WP.32 (“WP 327).

The footnotes to this document to a large extent summarise the salient
points made in the discussions at the ninth, tenth and eleventh sessions, and
explain the changes made to the CMI Draft. Full reports of these sessions are
published on the UNCITRAL website?.

A number of core issues arising out of WP 32 were considered by
Working Group I1I at its twelfth session in Vienna in October 2003. The full
report of this session (document A/CN.9/544) is published on the
UNCITRAL website. The provisional revised versions of articles 1(a), (e), (f)
and (g), 2, 13, 14 and 15 which have been prepared by the UNCITRAL
Secretariat on the basis of what was agreed at the twelfth session, with
explanatory footnotes, are set out in document A/CN.9/WGIII/WP 36. This
document updates WP 32 as regards these articles.

At the twelfth session delegates had before them a written proposal from
the Government of the Netherlands on the door to door application of the
Draft Instrument and from the Government of the United States on ten
separate aspects of it. These two proposals are published on the UNCITRAL
website as documents A/CN.9/WGIII/WP.33 and 34 respectively.

A short report of the next session to be held in May 2004, at which it is
expected that further core issues will be considered, will be posted on the CMI
website (www.comitemaritime.org) in the week beginning 17 May 2004.

' Published in CMI Yearbook 2001 Singapore II at pages 532 to 597.
2 Documents A/CN.9/510, 525 and 526.
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Introduction

The International Sub Committee on Issues of Transport Law has held
two meetings since the CMI Draft was submitted to UNCITRAL. Reports of
these two meetings are documents (3) at pages 191 to 198 and (4) at pages 199
to 207.

The CMI held a Colloquium in Bordeaux in June 2003 and Transport
Law was the subject of one of the sessions. Document (5) at pages 208 to 229
is an update of a paper presented by Me Philippe Delebecque which reviews
WP.32. Papers presented by Prof. Michael Sturley and Stuart Hetherington
are documents (6) at pages 230 to 244 and (7) at pages 245 to 249.

Document (8) at pages 250 to 259 is a guide to the e-commerce features
in WP 32 prepared by the E-Commerce Working Group on the basis of a paper
submitted in Bordeaux by George Chandler. Document (9) at pages 260 to
271 is a paper presented by Professor Gertjan van der Ziel. Articles 3 to 6 of
WP 32 and its e-commerce features generally have not yet been considered in
detail by Working Group III.

An Agenda Paper suggesting a framework for discussion of certain
selected topics and Background Papers on those topics are currently in the
course of preparation and will be posted on the CMI website as soon as
possible.

31 March 2004

STUART BEARE
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United Nations Commission A/CN.9/WC.III/WP32
on International Trade Law 4 September 2003
Working Group III (Transport Law)
Twelfth session
Vienna, 6-17 October 2003
TRANSPORT LAW

DRAFT INSTRUMENT ON THE CARRIAGE OF
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Introduction

1. At its thirty-fourth session, in 2001, the Commission established
Working Group III (Transport Law) and entrusted it with the task of preparing,
in close cooperation with interested international organizations, a legislative
instrument on issues relating to the international carriage of goods such as the
scope of application, the period of responsibility of the carrier, obligations of
the carrier, liability of the carrier, obligations of the shipper and transport
documents.! At its thirty-fifth session, in 2002, the Commission approved the
working assumption that the draft instrument on transport law should cover
door-to-door transport operations, subject to further consideration of the scope
of application of the draft instrument after the Working Group had considered
the substantive provisions of the draft instrument and come to a more complete
understanding of their functioning in a door-to-door context.i

2. Atits thirty-sixth session, in July 2003, the Commission had before it the
reports of the tenth (Vienna, 16-20 September 2002) and eleventh (New York,
24 March-4 April 2003) sessions of the Working Group (A/CN.9/525 and
A/CN.9/526, respectively).

3. The Commission was mindful of the magnitude of the project undertaken
by the Working Group and expressed appreciation for the progress
accomplished so far. It was widely felt that, having recently completed its first
reading of the draft instrument on transport law, the Working Group had
reached a particularly difficult phase of its work. The Commission noted that
a considerable number of controversial issues remained open for discussion
regarding the scope and the individual provisions of the draft instrument.
Further progress would require a delicate balance being struck between the
various conflicting interests at stake. A view was stated that a door-to-door
instrument might be achieved by a compromise based on uniform liability,
choice of forum and negotiated contracts, which would not deal with actions
against performing inland parties. It was also stated that involving inland road
and rail interests was critical to achieve the objectives of the text. A view was
expressed that increased flexibility in the design of the proposed instrument
should continue to be explored by the Working Group to allow for States to
opt-in to all or part of the door-to-door regime.

4. The Commission also noted that, in view of the complexities involved in
the preparation of the draft instrument, the Working Group had met at its
eleventh session for a duration of two weeks, thus making use of additional
conference time that had been made available by Working Group I completing
its work on privately financed infrastructure projects at its fifth session, in
September 2002. The Chairman of Working Group III confirmed that, if
progress on the preparation of the draft instrument was to be made within an
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acceptable time frame, the Working Group would need to continue holding
two-week sessions. After discussion, the Commission authorized Working
Group 111, on an exceptional basis, to hold its twelfth and thirteenth sessions
on the basis of two-week sessions. It was agreed that the situation of the
Working Group in that respect would need to be reassessed at the thirty-
seventh session of the Commission in 2004. The Working Group was invited
to make every effort to complete its work expeditiously and, for that purpose,
to use every possibility of holding inter-session consultations, possibly through
electronic mail. The Commission realized, however, that the number of issues
open for discussion and the need to discuss many of them simultaneously made
it particularly relevant to hold full-scale meetings of the Working Group. 1!

5. The annex to this note contains revised provisions for a draft instrument
on the carriage of goods [wholly or partly] [by sea] prepared by the Secretariat
for consideration by the Working Group. Changes to the text previously
considered by the Working Group (contained in document
A/CN.9/WG.III/WP.21) have been indicated by underlining and strikeout.
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Annex

Draft instrument on the carriage of goods
[wholly or partly] [by sea]

CHAPTER 1. GENERAL PROVISIONS

Article 1. Definitions!
For the purposes of this instrument:

(a) “Contract of carriage”2 means a contract under which a carrier, against
payment of freight, undertakes to carry goods wholly or partly3 by sea from
one place to another.

(b) “Carrier”4 means a person that enters into a contract of carriage with a
shipper.

(c) “Consignor”s means a person that delivers the goods to & the carrier or a
performing party6 for carriage.

I Paragraph 72 of the Report of the 9™ session of the Working Group on Transport Law
(A/CN.9/510) noted that it was generally agreed that the readability of the draft instrument would
be improved if the definitions were arranged according to a more logical structure by first listing
the various parties that might intervene in the contractual relationships covered by the draft
instrument and then listing the technical terms used in the draft provisions. The order of the
definitions has been changed as suggested. The Working Group may also wish to consider titles
for those articles in the draft instrument that do not currently have them.

2 It was suggested in paragraph 83 of A/CN.9/510 that this definition was too simplistic
and might require a more detailed consideration of the various obligations of the carrier. It was
further suggested that the shipper also be mentioned, and that the definition should refer to a
“person” rather than to a “carrier”. No decisions were made on these matters, and the suggestions
have not, therefore, been incorporated.

3 Itisnoted in paragraph 85 of A/CN.9/510 that the Working Group decided that the words
“wholly or partly” would be maintained in the draft provision, but that the words “wholly or partly”
would be identified by adequate typographical means as one element of the draft instrument that
might require particular consideration in line with the final decision to be made regarding the
scope of the draft instrument. The Working Group may also wish to consider whether the phrase
“wholly or partly” should appear in the title of the draft instrument.

4 It was recalled in paragraph 73 of A/CN.9/510 that this definition followed the same
principle as the Hague-Visby and Hamburg Rules. Concern was expressed that the definition did
not make sufficient reference to parties on whose behalf a contract was made, nor did it adequately
cover the case of freight forwarders, nor did it make clear that it intended to cover both legal and
natural persons. No agreement was reached on these issues, but it was agreed in paragraph 74 of
A/CN.9/510 that the current definition constituted an acceptable basis for continuation of the
discussion.

5 Support was expressed in paragraph 78 of A/CN.9/510 for the introduction of a mention
that the consignor delivered the goods “on behalf” of the shipper. It was also suggested in
paragraph 79 of A/CN.9/510 that additional language should be introduced to clarify that the
consignor should deliver the goods to the “actual” or “performing” carrier, but the view was
expressed that the words “a carrier” sufficiently addressed the possibility that a performing party
might intervene in addition to the original carrier. Finally, a view was expressed in paragraph 80
of A/CN.9/510 that the Working Group might consider the text of article 1, paragraph 5 of the
Multimodal Convention in revising the definition. The Working Group did not reach any
agreement with respect to revising this provision.
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(d) “Shipper”7 means a person that enters into a contract of carriage with a
carrier.

(e) “Performing party’’ means a person other than the carrier that physically

performs [or undertakes to perform]9 ferfails-te-performin-whele-orinpart}0

any of the carrier’s responsibilities under a contract of carriage for the carriage,
handling, custody, or storage of the goods, to the extent that that person acts,
either directly or indirectly, at the carrier’s request or under the carrier’s
supervision or control, regardless of whether that person is a party to,
identified in, or has legal responsibility under the contract of carriage. The
term “performing party” does not include any person who is retained by a
shipper or consignee, or is an employee, agent, contractor, or subcontractor of
a person (other than the carrier) who is retained by a shipper or consignee.

(f) “Holder”1! means a person that is for the time being in possession of a
negotiable transport document or has the exclusive [access to] [control of] a
negotiable electronic record, and either:

(i) if the document is an order document, is identified in it as the
shipper or the consignee, or is the person to whom the document is duly
endorsed, or

6 An oversight was carried over from the original draft of the instrument from CMI, which
had intended to correct the phrase “a carrier” to read “the carrier or a performing party” in those
situations where such a change was necessary. This adjustment has been made at various points
in this iteration of the draft instrument.

7 As noted in paragraph 107 of A/CN.9/510, bearing in mind the concerns expressed in
the context of the definition of “carrier” in paragraph 1.1 (now paragraph (b)), it was generally
agreed that the draft definition of “shipper” constituted an acceptable basis for continuation of the
discussion at a future session.

8 While some views were expressed to the contrary, it is noted in paragraph 99 of
A/CN.9/510 that wide support was expressed for the presence of this notion in the draft
instrument; its concept was also widely supported, including the use of the term “physically
performs” as a way to limit the categories of persons to be included within the definition. As noted
in paragraph 104 of A/CN.9/510, suggestions were made to simplify and shorten the drafting of
the definition, and it was suggested to delete the words “regardless of whether that person is a party
to, identified in, or has legal responsibility under the contract of carriage” as unclear and as adding
nothing substantial to the definition. However, it is unclear whether this suggestion received
sufficient support in the Working Group.

9 Asnoted in paragraph 100 of A/CN.9/510, it was suggested that all of the options for the
definition of “performing party” contained in the draft text and commentary should be retained
for the time being. Paragraph 16 of A/CN.9/WG.III/WP21 suggested as a possible alternative to
the relatively restrictive definition represented in the original text of A/CN.9/WG.III/WP21, a
relatively inclusive definition that might be drafted with the following language at the start of the
sentence: “a person other than the carrier that performs or undertakes to perform any of the
carrier’s responsibilities under a contract of carriage for the carriage, handling, custody, or storage
of the goods, to the extent that...”.

10 It is noted in paragraph 104 of A/CN.9/510 that the Working Group considered that
these words should be deleted.

11 The suggestion was made in paragraph 91 of A/CN.9/510 that the term “for the time
being” was unnecessary, and support was expressed for maintaining a requirement that the holder
should be in “lawful” possession of a negotiable transport document. Again, it is unclear whether
this suggestion received sufficient support in the Working Group.
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(i) if the document is a blank endorsed order document or bearer
document, is the bearer thereof, or

(ii1) if a negotiable electronic record is used, is pursuant to article 6 able
to demonstrate that it has [access to] [control of] such record.

(g) “Right of control”12 has the meaning given in article 49.

(h) “Controlling party”13 means the person that pursuant to article 50 is
entitled to exercise the right of control.

(i) “Consignee”14 means a person entitled to take delivery of the goods under
a contract of carriage or a transport document or electronic record.

(j) “Goods” means the wares, merchandise, and articles of every kind
[whatsoever that a carrier or a performing party [received for carriage]
[undertakes to carry under a contract of carriage]]!5 and includes the packing
and any equipment and container not supplied by or on behalf of the carrier or
a performing party.

12 It was noted in paragraph 105 of A/CN.9/510 that this was more a cross-reference than
a definition, and it was proposed that it could therefore be deleted. However, it was agreed by the
Working Group to retain the definition for further consideration at a later stage. See also infia note
13.

The Working Group may wish to consider whether the first sentence of the chapeau in
paragraph 11.1 (now article 53) should be moved to paragraph 1.18 (now paragraph (g)) as the
definition of “right of control”. Should the Working Group decide to do so, paragraph (g) could
read: ‘““’Right of control’ means (i) the right to give instructions to the carrier under the contract
of carriage and (ii) the right to agree with the carrier to a variation of such contract.”

13- Noting the concerns expressed in paragraph 87 of A/CN.9/510 regarding the use of
index referencing in the definition section, the Working Group agreed that the definition should
be retained for further discussions.

14 As noted in paragraph 75 of A/CN.9/510, it was suggested that the definition might be
redrafted along the following lines: “’Consignee’ means a person entitled to take delivery of the
goods under a contract of carriage, which may be expressed by way of a transport document or
electronic record”, while another suggestion was that a reference to the controlling party might
need to be introduced in the definition of “consignee”. As noted in paragraph 76 of A/CN.9/510,
the Working Group took note of those questions, concerns and suggestions for continuation of the
discussion at a later stage.

15 In paragraph 90 of A/CN.9/510, a concern was expressed that the reference in the
definition of “goods” that a carrier or a performing party “received for carriage” rather than
“undertakes to carry” may mean that the definition failed to cover cases where there was a failure
by the carrier to receive the goods or load cargo on board a vessel. It was said that the current
reference only to receipt of goods was too narrow, and, alternatively, that the definition should be
simplified by removing any reference to receipt of the goods. The Working Group decided that
the Secretariat should prepare two alternative texts taking account of each of these approaches,
however, the Working Group may wish to consider whether the amendment made above could
accommodate the concerns of the Working Group, without the need for either of the two
alternative texts.

The Working Group may also wish to note that if the phrase “undertakes to carry under a
contract of carriage” is adopted, the complete phrase must be limited to “whatsoever that a carrier
undertakes to carry under a contract of carriage”, since the performing party does not undertake
to carry the goods under the contract of carriage. However, if the phrase “received for carriage”
is adopted, then the complete phrase should be “whatsoever that a carrier or a performing party
received for carriage”.



130 CMIYEARBOOK 2003

Transport Law

(k) “Transport document”16 means a document issued pursuant to a contract
of carriage by the carrier or a performing party that

(i) evidences the carrier’s or a performing party’s receipt of goods
under a contract of carriage, or

(i) evidences or contains a contract of carriage,

or both.

() “Negotiable transport document”17 means a transport document that
indicates, by wording such as “to order” or “negotiable” or other appropriate
wording recognized as having the same effect by the law governing the
document, that the goods have been consigned to the order of the shipper, to
the order of the consignee, or to bearer, and is not explicitly stated as being
“non-negotiable” or “not negotiable”.

(m) “Non-negotiable transport document”18 means a transport document that
does not qualify as a negotiable transport document.

(n) “Electronic communication”19 means communication by electronic,
optical, or digital images or by similar means with the result that the
information communicated is accessible so as to be usable for subsequent
reference. Communication includes generation, storing, sending, and
receiving.

(o) “Electronic record’’20 means information in one or more messages issued
by electronic communication pursuant to a contract of carriage by a carrier or
a performing party that

(i) evidences the carrier’s or a performing party’s receipt of goods
under a contract of carriage, or

16 In paragraph 86 of A/CN.9/510, it was suggested with respect to the paragraph 1.6 (now
paragraph (r)) definition of “contract particulars” (see, infra, note 23) that the text should indicate
more clearly to what the phrase “relating to the contract of carriage” referred. In this respect, it was
suggested that when the Working Group considered draft paragraphs 1.9 and 1.20 (now paragraphs
(o) and (k)) it consider whether the requirement that an electronic communication or a transport
document evidences a contract of carriage was really necessary. This definition may be based on
s. 5(1) of the UK Carriage of Goods by Sea Act, 1992, but there does not seem to be any doubt
that the transport document is also usually evidence of the contract of carriage. It would not,
therefore, seem advisable to place square brackets around articles 1.20(b) (now paragraph (k)(ii))
or 1.9(b) (now paragraph (o)(ii)).

17 It was suggested in paragraph 93 of A/CN.9/510 that there be a clearer explanation of
the differences between negotiability and non-negotiability, particularly in order to provide for
appropriate rules on negotiable electronic records. In response, it was noted that whilst it was
important to be precise in this area, particularly because it was a new area and was affected by
national law, the Working Group should keep in mind that it could not regulate all consequences.

18 As noted in paragraph 94 of A/CN.9/510, although a suggestion was made that this
definition was not necessary and should be deleted, the Working Group agreed to retain the
definition for further consideration.

19 As noted in paragraph 88 of A/CN.9/510, a number of concerns have been raised with
respect to this provision and to the definition of “electronic record”. It should be noted that the
discussion of the electronic commerce aspects of the draft instrument have been postponed until
later in the Working Group’s discussions.

20 See supra notes 16 and 19.
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(i) evidences or contains a contract of carriage,
or both.

It includes information attached or otherwise linked to the electronic
record contemporaneously with or subsequent to its issue by the carrier or a
performing party.

(p) “Negotiable electronic record”2! means an electronic record

(i) that indicates, by statements such as “to order”, or “negotiable”, or
other appropriate statements recognized as having the same effect by the law
governing the record, that the goods have been consigned to the order of the
shipper or to the order of the consignee, and is not explicitly stated as being
“non-negotiable” or “not negotiable”, and

(i1) is subject to rules of procedure as referred to in article 6, which
include adequate provisions relating to the transfer of that record to a further
holder and the manner in which the holder of that record is able to demonstrate
that it is such holder.

(@) “Non-negotiable electronic record”22 means an electronic record that
does not qualify as a negotiable electronic record.

(r) “Contract particulars”23 means any information relating to the contract of
carriage or to the goods (including terms, notations, signatures and
endorsements) that appears in a transport document or an electronic record.

(s) “Container” means24 any type of container, transportable tank or flat,
swapbody, or any similar unit load used to consolidate goods, [capable of being
carried by sea][designed for carriage by sea] and any equipment ancillary to
such unit load.2s

21 As noted in paragraph 92 of A/CN.9/510, the Working Group accepted the definitions
of “negotiable electronic record” and “non-negotiable electronic record” as a sound basis for
further discussions.

22 Correction to original text following paragraph 13 of A/CN.9OWG.III/WP/21. Also, see
supra note 21.

23 In paragraph 86 of A/CN.9/510, it is noted that the Working Group agreed that the
following concerns should be considering in redrafting the definition: that the definition could
contain contradictions when read together with paragraph 1.20 (now paragraph (k)), and that the
text should indicate more clearly to what the phrase “relating to the contract of carriage” referred
(see supra note 16). However, the existence of a contradiction between the definition of “contract
particulars” in paragraph 1.6 (now paragraph (r)) and “transport document” is in paragraph 1.20
(now paragraph (k)) is unclear. Further, the phrase “relating to the contract of carriage” would
seem to be clear.

24 It is noted in paragraph 82 of A/CN.9/510 that the Secretariat was requested to prepare
a revised definition for “container” with possible variants reflecting the views and concerns
expressed. The first such concern expressed in paragraph 81 of A/CN.9/510 was that the word
“includes” made the definition open-ended, and the second, expressed in paragraph 82 of
A/CN.9/510, was that the definition should be limited to containers designed for sea transport.
The suggested changes present alternative language and are an attempt to reflect these views.

25 To avoid the apparent circularity in the words “’Container’ means any type of
container...”, the Working Group may wish to consider the following alternative text:
“’Container’ means any unit load used to consolidate goods that is [capable of being carried by
sea][designed for carriage by sea] and any equipment ancillary to such unit load, [such
as][including] transportable tank or flat, swapbody, or any similar unit load.”
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(t) “Freight”26 means the remuneration payable to the carrier for the carriage
of goods under a contract of carriage.

Article 2. Scope of application

1. Variant A of paragraph 127

Subject to28 paragraph 3, this instrument applies to all contracts of carriage in
which the place of receipt and the place of delivery are in different States if

(a) the place of receipt29 specified either in the contract of carriage or
in the contract particulars is located in a Contracting State, or

(b) the place of delivery specified either in the contract of carriage or in
the contract particulars is located in a Contracting State, or

(c) [the actual place of delivery is one of the optional places of delivery
specified either in the contract of carriage or in the contract particulars and is
located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]30

(e) the contract of carriage provides that this instrument, or the law of
any State giving effect to them, is to govern the contract.

26 A concern was expressed in paragraph 89 of A/CN.9/510 that the definition of freight
was incomplete in that it failed to state the person who was liable to pay the freight. However, it
was agreed that the role of the definition was simply to describe what freight was and that issues
relating to the freight could be dealt with elsewhere.

27 Variant A of paragraph 1 is based on the original text of the draft instrument.

28 The Working Group may wish to review all articles and paragraphs in the draft
instrument that begin with the phrase, “Subject to article/paragraph...”, or “Notwithstanding
article/paragraph...” and the like, in order to assess whether, in each case, the clause is necessary
or whether it may be deleted. In the interests of achieving consistency, it is suggested that this
review be completed by examining the instrument as a whole with this sole purpose in mind.

29 It was noted in paragraph 244 of A/CN.9/526 that the Working Group agreed on a
provisional basis that the draft instrument should cover any type of multimodal carriage involving
a sea leg, and that no further distinction would be needed, based on the relative importance of the
various modes of transport used for the purposes of the carriage. It was also agreed that draft
article 3 (now article 2) might need to be redrafted to better reflect that the internationality of the
carriage should be assessed on the basis of the contract of carriage. The Secretariat was requested
to prepare revised provisions, with possible variants, for continuation of the discussion at a future
session. However, in view of the definition of “contract of carriage” in paragraph 1.5 (now article
1(a)), there would seem to be no need to change the text of paragraph 3.1(a) and (b) (now articles
2(1)(a) and (b)) except that the words in brackets could be deleted.

30 As noted in paragraph 34 of A/CN.9/510, it was widely held in the Working Group that,
in modern transport practice, the place of conclusion of the contract was mostly irrelevant to the
performance of the contract of carriage and, if electronic commerce was involved, that place might
even be difficult or impossible to determine.
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Variant B of paragraph 1 31

Subject to paragraph 3 , this instrument apply to all contracts of carriage of
goods by sea32 in which the place of receipt and the place of delivery are in
different States if

(a) the place of receipt [or port of loading] specified either in the
contract of carriage or in the contract particulars is located in a Contracting
State, or

(b) the place of delivery [or port of discharge] specified either in the
contract of carriage or in the contract particulars is located in a Contracting
State, or

(c) [the actual place of delivery is one of the optional places of delivery
specified either in the contract of carriage or in the contract particulars and is
located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]33

(e) the contract of carriage provides that this Instrument, or the law of
any State giving effect to them, is to govern the contract.

1 bis.  This instrument also applies to carriage by inland waterway before
and after the voyage by sea as well as to carriage by road or by rail from the
place of receipt to the port of loading and from the port of discharge to the
place of delivery, provided that the goods, during the sea voyage, have been
unloaded from the means of transport with which the land segment of the
carriage is performed.34

Variant C of paragraph 135

Subject to paragraph 3, this instrument applies to all contracts of carriage in

31 In paragraphs 245 to 249 of A/CN.9/526 , the relationship of the draft instrument with
other transport conventions and with domestic legislation is discussed. The Working Group
instructed the Secretariat in paragraph 250 of A/CN.9/526, inter alia, to prepare language
considering as an option the Swedish proposal to clarify paragraph 3.1 (now paragraph 1) of the
draft instrument (see A/CN.9/WG.III/WP.26). This variant is reflected in Variant B.

32 If Variant B is adopted by the Working Group, the use of the phrase “of goods by sea”
may require an amendment to the paragraph 1.5 (now article 1(a)) definition of “contract of
carriage”.

33 See supra note 30.

34 The Working Group may wish to consider the relationship of this paragraph 1 bis with
article 83.

35 A suggestion reflected in paragraph 243 of A/CN.9/526 was that the draft instrument
should only apply to those carriages where the maritime leg involved cross-border transport.
Under that suggestion, it was said to be irrelevant whether the land legs involved in the overall
carriage did or did not involve cross-border transport. The Working Group took note of that
suggestion and requested the Secretariat to reflect it, as a possible variant, in the revised draft to
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which the port of loading and the port of discharge are in different States if

(a) the port of loading specified either in the contract of carriage or in
the contract particulars is located in a Contracting State, or

(b) the port of discharge specified either in the contract of carriage or in
the contract particulars is located in a Contracting State, or]

(c) [the actual place of delivery is one of the optional places of delivery
specified either in the contract of carriage or in the contract particulars and is
located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]36

(e) the contract of carriage provides that this instrument, or the law of
any State giving effect to them, is to govern the contract.37

2. This instrument applies without regard to the nationality of the ship, the
carrier, the performing parties, the shipper, the consignee, or any other
interested parties.38

3. This instrument does not apply to charter parties, [contracts of
affreightment, volume contracts, or similar agreements].

4. Notwithstanding paragraph 3, if a negotiable transport document or a
negotiable electronic record is issued pursuant to a charter party, [contract of
affreightment, volume contract, or similar agreement], then the provisions of
this instrument apply to the contract evidenced by or contained in that
document or that electronic record from the time when and to the extent that
the document or the electronic record governs the relations between the carrier
and a holder other than the charterer.

be prepared for continuation of the discussion at a future session. Variant C is intended to reflect
this approach. As noted in paragraph 243 of A/CN.9/526, the prevailing view, however, was that,
pursuant to draft article 3 (now article 2), the internationality of the carriage should not be assessed
in respect of any of the individual unimodal legs but in respect of the overall carriage, with the
place of receipt and the place of delivery being in different States.

36 See supra note 30.

37 The Working Group may also wish to consider the addition of paragraph 1 bis to Variant
C, as follows: “1 bis. If under the contract of carriage, the goods are carried only partly by sea,
this instrument applies however only if (a) the place of receipt and the port of loading are in the
same State, and (b) the port of discharge and the place of delivery are in the same State.” This
suggestion may be in conflict with subparagraph 4.2.1 (now article 8). In addition, as indicated in
note 35, supra, the prevailing view in the Working Group was that the internationality of the
carriage should not be assessed in respect of any of the individual unimodal legs but in respect of
the overall carriage, with the place of receipt and the place of delivery being in different States.

38 It has been suggested that in the interests of uniformity and for the avoidance of doubt,
it would be desirable to also include a reference to the applicable law (paragraph 37 of
A/CN.9/WG.III/WP21/Add.1).
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5. If a contract provides for the future carriage of goods in a series of
shipments, this instrument applies to each shipment to the extent that
paragraphs 1, 2, 3 and 4 so specify.

CHAPTER 2. ELECTRONIC COMMUNICATION 39

Article 3.

Anything that is to be in or on a transport document in pursuance of this
instrument may be recorded or communicated by using electronic
communication instead of by means of the transport document, provided the
issuance and subsequent use of an electronic record is with the express or
implied consent of the carrier and the shipper.

Article 4.
1. Ifanegotiable transport document has been issued and the carrier and the
holder agree to replace that document by a negotiable electronic record,
(a) the holder shall surrender the negotiable transport document, or all
of them if more than one has been issued, to the carrier; and

(b) the carrier shall issue to the holder a negotiable electronic record
that includes a statement that it is issued in substitution for the negotiable
transport document,
whereupon the negotiable transport document ceases to have any effect or
validity.

2. If a negotiable electronic record has been issued and the carrier and the
holder agree to replace that electronic record by a negotiable transport
document,

(a) the carrier shall issue to the holder, in substitution for that electronic
record, a negotiable transport document that includes a statement that it is
issued in substitution for the negotiable electronic record; and

(b) upon such substitution, the electronic record ceases to have any
effect or validity.
Article 5.

The notices and confirmation referred to in articles 20(1), 20(2), 20(3),
34(1)(b) and (c), 47, 51, the declaration in article 68 and the agreement as to
weight in article 37(1)(c) may be made using electronic communication,
provided the use of such means is with the express or implied consent of the
party by whom it is communicated and of the party to whom it is
communicated. Otherwise, it must be made in writing.

39 The discussion of this chapter has been postponed to a future consideration of the draft
instrument. This chapter has been kept in its original position. However the Working Group may
wish to consider the optimum placement of it within the draft instrument when its provisions are
considered. Further changes to this chapter are expected following those discussions.
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Article 6.

The use of a negotiable electronic record is subject to rules of procedure agreed
between the carrier and the shipper or the holder mentioned in article 1(p)40.
The rules of procedure shall be referred to in the contract particulars and shall
include adequate provisions relating to

(a) the transfer of that record to a further holder,

(b) the manner in which the holder of that record is able to demonstrate
that it is such holder, and

(c) the way in which confirmation is given that

(i) delivery to the consignee has been effected; or

(il) pursuant to articles 4(2) or 49(a)(ii) the negotiable electronic record
has ceased to have any effect or validity.

CHAPTER 3. PERIOD OF RESPONSIBILITY

Article 7.41

1. Subject to article 9, the responsibility of the carrier for the goods under
this instrument covers the period from the time when the carrier or a
performing party has received the goods for carriage until the time when the
goods are delivered to the consignee.

2. The time and location of receipt of the goods is the time and location
agreed in the contract of carriage or, failing any specific provision relating to
the receipt of the goods in such contract, the time and location that is in
accordance with the customs, practices, or usages in the trade. In the absence
of any such provisions in the contract of carriage or of such customs, practices,
or usages, the time and location of receipt of the goods is when and where the
carrier or a performing party actually takes custody of the goods.

3. The time and location of delivery of the goods is the time and location
agreed in the contract of carriage, or, failing any specific provision relating to
the delivery of the goods in such contract, the time and location that is in
accordance with the customs, practices, or usages in the trade. In the absence
of any such specific provision in the contract of carriage or of such customs,
practices, or usages, the time and location of delivery is that of the discharge
or unloading of the goods from the final vessel or vehicle in which they are
carried under the contract of carriage.

4. If the carrier is required to hand over the goods at the place of delivery to
an authority or other third party to whom, pursuant to law or regulation

40 This is a correction to the original version of the draft instrument set out in
A/CN.9/WGIII/WP21, which should have made reference to the definition of “negotiable
electronic record” in article 1(p).

41 The Working Group may wish to note paragraph 40 of A/CN.9/510, which sets out the
arguments against, and in favour of, the approach taken in article 7.
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applicable at the place of delivery, the goods must be handed over and from
whom the consignee may collect them, such handing over will be regarded as
a delivery of the goods by the carrier to the consignee under paragraph 3.

[Article 8. Carriage preceding or subsequent to sea carriage42

1. Where a claim or dispute arises out of loss of or damage to goods or delay
occurring solely during either of the following periods:

(a) from the time of receipt of the goods by the carrier or a performing
party to the time of their loading on to the vessel;

(b) from the time of their discharge from the vessel to the time of their
delivery to the consignee;
and, at the time of such loss, damage or delay, there are provisions of an
international convention [or national law] that

(1) according to their terms apply to all or any of the carrier’s activities
under the contract of carriage during that period, [irrespective whether the
issuance of any particular document is needed in order to make such
international convention applicable], and

(i) make specific provisions for carrier’s liability, limitation of liability,
or time for suit, and

(iii) cannot be departed from by private contract either at all or to the
detriment of the shipper,
such provisions, to the extent that they are mandatory as indicated in (iii)
above, prevail over the provisions of this instrument. ]

[2. The provisions under article 8 shall not affect the application of article
18(2)]43

42 It is noted in paragraph 250 of A/CN.9/526 that the Working Group agreed provisionally
to retain the text of subparagraph 4.2.1 (now article 8) as a means of resolving possible conflicts
between the draft instrument and other conventions already in force. The Secretariat was instructed
to prepare a conflict of convention provision for possible insertion into article 16 (now chapter 18)
of the draft instrument, and to prepare language considering as an option the Swedish proposal to
clarify paragraph 3.1 (now article 2(1)). The exchange of views regarding the relationship between
the draft instrument and national law was inconclusive, and the decision was made to consider this
issue further in light of anticipated future proposals. Given the level of support with respect to the
issue of national law, however, the Working Group requested the Secretariat to insert a reference
to national law in square brackets into the text of subparagraph 4.2.1 (now article 8) for further
reflection in the future. Further, both the text of the Swedish proposal with respect to article 3 (now
article 2) and a conflict of law provision in article 16 (now chapter 18), have been inserted in the
text of the draft instrument in square brackets.

The Working Group may also wish to consider whether this article is appropriately place within
the draft instrument, or whether it should be moved to another chapter, such as, perhaps, chapter
S5 on the Liability of the Carrier.

43 In the discussion of the treatment of non-localised damages in paragraphs 264 to 266 of
A/CN.9/526, it was suggested in paragraph 266 that the draft instrument might need to reflect
more clearly the legal regimes governing localized damages under subparagraph 4.2.1 (now article
8) and non-localized damages under subparagraph 6.7.1 (now article 18(1)). The Secretariat was
invited to consider the need for improved consistency between those two provisions when
preparing a revised draft of the instrument.
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[3. Article 8 applies regardless of the national law otherwise applicable to the
contract of carriage.]

Article 9. Mixed contracts of carriage and forwarding44

1. The parties may expressly agree in the contract of carriage that in respect
of a specified part or parts of the transport of the goods the carrier, acting as
agent, will arrange carriage by another carrier or carriers.

2. Insuch event the carrier shall exercise due diligence in selecting the other
carrier, conclude a contract with such other carrier on usual and normal terms,
and do everything that is reasonably required to enable such other carrier to
perform duly under its contract.

CHAPTER 4. OBLIGATIONS OF THE CARRIER

Article 10.

The carrier shall, subject to this instrument and in accordance with the terms
of the contract of carriage, [properly and carefully] carry the goods to the place
of destination and deliver them to the consignee.45

Article 11.

1. The carrier shall during the period of its responsibility as defined in
article 7, and subject to article 8, properly and carefully load, handle, stow,
carry, keep, care for and discharge the goods.46

The “improved consistency” between subparagraph 4.2.1 and the new provision
subparagraph 6.7.1 bis (now article 18(2)) suggested in paragraph 264 for insertion after
subparagraph 6.7.1 (now article 18(1)) (reading as follows: “Notwithstanding the provisions of
subparagraph 6.7.1 (now article 18(1)), if the carrier cannot establish whether the goods were lost
or damaged during the sea carriage or during the carriage preceding or subsequent to the sea
carriage, the highest limit of liability in the international and national mandatory provisions that
govern the different parts of the transport shall apply.”) could be realized by adding paragraph (2)
as indicated.

44 The Working Group may wish to consider whether article 9 is properly placed within
chapter 3 on period of responsibility.

45 It was noted in paragraph 116 of A/CN.9/510 that the Working Group provisionally
agreed to retain the text of paragraph 5.1 (now article 10) as drafted. It was widely thought that the
concerns and drafting suggestions mentioned in paragraphs 113 to 116 of A/CN.9/510 should be
revisited at a later stage.

46 As discussed in paragraph 117 and as noted in paragraph 119 of A/CN.9/510 that,
notwithstanding that there was some support for omitting paragraph 5.2.1 (now article 11(1)), the
Working Group provisionally agreed to retain the draft article given the extensive experience with
analogous provisions in existing conventions such as article 3(2) of the Hague Rules. It was also
agreed that further study of the draft article should be undertaken to assess the interplay and the
consistency between paragraph 5.2.1 (now article 11(1)) and draft article 6 (now chapter 5), as well
as the effect of the various possible definitions of the period during which the obligation in
paragraph 5.2.1 (now article 11(1)) would apply. The Working Group may wish to note that there
does not appear to be a particular maritime orientation to the use of the terms in sub paragraph
5.2.1 (now article 11(1)), and that deletion of the terms could result in a provision setting out only
a general standard of care.
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[2. The parties may agree that certain of the functions referred to in
paragraph 1 shall be performed by or on behalf of the shipper, the controlling
party or the consignee. Such an agreement must be referred to in the contract
particulars.]47

Article 12.

Variant A48
Notwithstanding articles 10, 11, and 13(1), the carrier may decline to load, or
may unload, destroy, or render goods harmless or take such other measures as
are reasonable if goods are, or reasonably appear likely during its period of
responsibility to become, a danger to persons or property or an illegal or
unacceptable danger to the environment.49

Variant B
Notwithstanding articles 10, 11, and 13(1), the carrier may unload, destroy or
render dangerous goods harmless if they become an actual danger to life or

property.

Article 13. Additional obligations applicable to the voyage by seas0
1. The carrier shall bes! bound, before, at the beginning of, [and during]s2
the voyage by sea, to exercise due diligence to:

47 It was noted in paragraph 127 of A/CN.9/510 that it was decided that the provision
should be placed between square brackets as an indication that the concept of FIO (free in and out)
and FIOS (free in and out, stowed) clauses had to be reconsidered by the Working Group including
their relationship to the provisions on the liability of the carrier. The Working Group may wish to
review this provision based on any changes that are made to articles 10 and 11(1).

It was suggested that written information about the practice of FIO(S) clauses should be
prepared for a future session of the Working Group to assist it in its considerations.

48 Variant A of article 12 is based on the original text of the draft instrument.

49 It was noted in paragraph 130 of A/CN.9/510 that the Working Group generally agreed
that the text of paragraph 5.3 (now article 12) required further improvement. As an alternative to
the current text of the provision as represented by Variant A, the Secretariat was requested to
prepare a variant, reflected in Variant B, based on the principles expressed in article 13 of the
Hamburg Rules regarding the powers of the carrier in case of emergency arising in the transport
of dangerous goods. It was also agreed that the issue of compensation that might be owed to the
carrier or the shipper in such circumstances might need to be further discussed in the context of
paragraph 7.5 (now article 29).

50 In light of the wide support expressed in the Working Group that the scope of application
of the draft instrument should be door-to-door rather than port-to-port (see paragraph 239 of
A/CN.9/526), it was thought that separating out provisions of the draft instrument that should
apply only to carriage by sea might assist the restructuring of the draft instrument. As a
consequence, articles 5 and 6 (now chapters 4 and 5, and a new chapter 6, entitled “Additional
provisions relating to carriage by sea [or by other navigable waters]”) of the draft instrument have
been reorganized in this fashion.

51 This is the first of several instances where mandatory language has been inserted into
the draft instrument in order to use a consistent approach throughout.

52 As noted in paragraph 131 of A/CN.9/510, the Working Group confirmed its broad
support for imposing upon the carrier an obligation of due diligence that was continuous
throughout the voyage be retaining the words that were currently between square brackets “and
during” and “and keep”. However, a concern was reiterated that the extension of the carrier’s
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(a) make [and keep] the ship seaworthy;
(b) properly man, equip and supply the ship;

(¢) make [and keep] the holds and all other parts of the ship in which
the goods are carried, including containers wheres3 supplied by the carrier, in
or upon which the goods are carried fit and safe for their reception, carriage
and preservation.54

[2. Notwithstanding articles 10, 11, and 13(1), the carrier #a—the-ease—ef
eefmge—bﬁea—fe*byhmhndﬂw-&teﬁ-aﬁﬁ may sacrifice goods when the

sacrifice is reasonably made for the common safety or for the purpose of
preserving other property involved in the common adventure.]56

CHAPTER 5. LIABILITY OF THE CARRIER

Article 14. Basis of liability57

Variant A of paragraphs 1 and 258
1. The carrier shall be liable for loss resulting from loss of or damage to the
goods, as well as from delay in delivery, if the occurrence that caused the loss,
damage or delay took place during the period of the carrier’s responsibility as
defined in chapter 3, unless the carrier proves that neither its fault nor that of
any person referred to in article 15(3) caused or contributed to the loss, damage
or delay.s9

obligation to exercise due diligence in respect of the whole voyage put a greater burden on carriers
and could lead to the associated costs being passed on in the form of higher freights.

53 The Working Group may wish to consider whether “where” should be changed to
“when”, since the place in which the containers are supplied is not relevant.

54 It was noted in paragraph 136 of A/CN.9/510 that the Working Group agreed that the
current text of paragraph 5.4 (now paragraph (1)) constituted a workable basis for continuation of
its deliberations. The Working Group took note of the various suggestions that had been expressed
in respect of the draft provision. It was generally agreed that the draft provision would need to be
further considered in light of similar or comparable provisions in other unimodal transport
conventions.

55 This phrase would become redundant if this paragraph were placed under the heading
“Additional obligations applicable to the voyage by sea” as suggested in the text.

56 It was noted in paragraph 143 of A/CN.9/510 that the Working Group was divided
between those who favoured the elimination of the subparagraph, and those who preferred to retain
it but to further consider its substance. The Working Group decided to place the draft article
between square brackets.

57 Once the Working Group decides upon the preferred variant for paragraphs 1 and 2, it
may be advisable to split paragraphs 1, 2 and 3 into separate articles.

58 Variant A of paragraphs 1 and 2 are based on the original text of the draft instrument.

59 (a) It was noted in paragraph 34 of A/CN.9/525 that strong support was expressed for the
substance of paragraph 6.1 (now article 14). It was also noted in paragraph 34 of A/CN.9/525 that
the Working Group requested the Secretariat to prepare a revised draft with due consideration
being given to the views expressed and the suggestions made. Variants B and C to subparagraphs
6.1.1 and 6.1.3 (now paragraphs 1 and 2) are presented as possible solutions to the views and
suggestions expressed, as noted in the remainder of this note, as well as in notes 61 to 66, infia.
(b) The suggestion was noted in paragraph 31 of A/CN.9/525 that subparagraph 6.1.1 (now article
14(1)) was closer in substance to the approach taken in article 4.2(q) of the Hague-Visby Rules
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[6.1.260]

2.61. Notwithstanding paragraph 1, if the carrier proves that it has complied

than the approach taken in article 5.1 of the Hamburg Rules, which required that the carrier prove
that it, its servants or agents, took all measures that could reasonably be required to avoid the
occurrence and its consequences. However, there was some criticism that the reference to the
“period of the carrier’s responsibility as defined in article 4 (now chapter 3)” would allow the
carrier to restrict its liability to a considerable extent, since, as noted in paragraph 40 of
A/CN.9/510, some reservations were expressed with the approach taken in article 7, according to
which the precise moment of the receipt and delivery of goods was a matter of contractual
arrangements between the parties of a matter to be decided upon by reference to customs or
usages.

(c)  As further noted in paragraph 31 of A/CN.9/525, some concern was expressed as to why it
had been considered necessary to deviate from the language used in the Hamburg Rules. It was
suggested that the reason for the difference in wording from both the Hague Rules and the
Hamburg Rules was to improve and provide greater certainty (e.g. as to the fact that the liability
of the carrier was based on presumed fault, a matter that had required clarification by way of the
common understanding adopted by the drafters of the Hamburg Rules). A contrary view was that
combining different languages from both the Hague and Hamburg Rules might increase
uncertainty as it was not clear how the provision would be interpreted. Since the views differed,
and there is no evidence that one of them prevailed over the other, it does not seem possible to
reflect them in the text.

(d) A suggestion was made in paragraph 31 of A/CN.9/525 that the basis of liability should be
simplified by abolishing the standard of due diligence and replacing it with liability stemming
from use of the vessel as such. This suggestion would entail a very strict, if not objective, standard
of liability. Since support was expressed in paragraph 31 of A/CN.9/525 for the requirement of
fault-based liability on the carrier, the change that has been suggested would seem to clash with
the majority view.

(e)  Paragraph 32 of A/CN.9/525 suggested that, whilst a higher standard of liability had been
adopted in instruments dealing with other modes of transport (such as COTIF), a higher standard
would not be acceptable in the maritime context. In this regard, support was expressed for features
in addition to paragraph 6.1 (now article 14), such as draft article 5 (now chapter 4), which set out
the positive obligations of the carrier. This suggestion appeared to have the support of the Working
Group, and should be taken into consideration.

(f)  The original text as presented in Variant A has no clear linkage between article 5 (now
chapter 4) and article 6 (now chapter 5) of the draft instrument, i.e. between the breach of the
obligations set out in article 5 (now chapter 4) (as well as the allocation of the burden of proof) and
the liability of the carrier in accordance with article 6 (now chapter 5). The suggestion that was
made is to create such a linkage.

(g) It was noted in paragraph 31 of A/CN.9/525 that if the draft instrument were to apply on a
door-to-door basis, conflict with unimodal land transport conventions (such as COTIF and CMR)
would be inevitable given that both imposed a higher standard of liability on the carrier. However
it was suggested that these conflicts could be reduced by adopting suitable wording in paragraph
6.4 (now article 16) as well as the language used in respect of the performing carrier. More
generally, doubts were expressed as to whether default liability rules applicable in the context of
door-to-door transport should be based on the lower maritime standard instead of relying on the
stricter standard governing land transport.

60 Moved to new chapter 6 (now chapter 5) under the heading “Additional provisions
relating to carriage by sea [or by other navigable waters]”. See supra note 50.

61 Paragraph 45 of A/CN.9/525 notes that the Secretariat was requested to take the
suggestions, views and concerns in paragraphs 38 to 44 of A/CN.9/525 into consideration when
preparing a future draft of the provision. The prevailing view noted in paragraph 39 was that this
provision should be maintained. An attempt has been made in this text to take into account the
comments and suggestions made by the Working Group, as noted in paragraphs 40 to 43 of
A/CN.9/525.
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with its obligations under chapter 462 and that loss of or damage to the goods
or delay in

delivery has been caused [solely]63 by one of the following events [it shall be
presumed, in the absence of proof to the contrary, that neither its fault nor that
of a performing party has caused [or contributed to cause]64 that loss, damage
or delay]é5 [the carrier shall not be liable, except where proof is given of its
fault or of the fault of a performing party, for such loss, damage or delay].66

(a) [Actof God], war, hostilities, armed conflict, piracy, terrorism, riots
and civil commotions;

(b) quarantine restrictions; interference by or impediments created by
governments, public authorities, rulers or people [including interference by or
pursuant to legal process];

(c) act or omission of the shipper, the controlling party or the
consignee;

(d) strikes, lock-outs, stoppages or restraints of labour;

[(v) ... 7]

(e) wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

(f) insufficiency or defective condition of packing or marking;
(g) latent defects not discoverable by due diligence.

(h) handling, loading, stowage or unloading of the goods by or on
behalf of the shipper, the controlling party or the consignee;

(i) acts of the carrier or a performing party in pursuance of the powers
conferred by article 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

[(xi) ... 68;]

62 Paragraph 42 of A/CN.9/525 made reference to concerns that the chapeau of
subparagraph 6.1.3 (now paragraph (2)) insufficiently addressed cases where the carrier proved an
event in the list under subparagraph 6.1.3 (now paragraph (2)), but there was an indication that the
vessel might not have been seaworthy. See also the comments under paragraph 6.1 (now article
14), as noted in note 59, supra.

63 It was suggested in paragraph 42 of A/CN.9/525 that the word “solely” be added to the
subparagraph, particularly if the events listed were to be treated as exonerations.

64 It was suggested in paragraph 42 of A/CN.9/525 Report that the words “or contributed
to cause” be deleted, again, particularly if the events listed were to be treated as exonerations.

65 This is the first alternative based on the “presumption regime” suggested in paragraphs
41 and 42 of A/CN.9/525.

66 As noted in paragraph 41 of A/CN.9/525, this is the second alternative, based on the
traditional exoneration regime, but subject to proof being given of the carrier’s fault.

67 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.

68 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.
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Variant B of paragraphs 1 and 2:
1. The carrier is relieved from liability if it proves that:

(1) it has complied with its obligations under article 13.1 [or that its
failure to comply has not caused [or contributed to]69 the loss, damage or
delay], and

(i) neither its fault, nor the fault of its servants or agents has caused
[or contributed to]70 the loss, damage or delay, or

that the loss, damage or delay has been caused by one of the following
events:

(a) [Actof God], war, hostilities, armed conflict, piracy, terrorism, riots
and civil commotions;

(b) quarantine restrictions; interference by or impediments created by
governments, public authorities rulers or people [including interference by or
pursuant to legal process];

(c) act or omission of the shipper, the controlling party or the
consignee;

(d) strikes, lock-outs, stoppages or restraints of labour;

[(v) ... 7]
(e) wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

(f) insufficiency or defective condition of packing or marking;
(g) latent defects not discoverable by due diligence.

(h) handling, loading, stowage or unloading of the goods by or on
behalf of the shipper, the controlling party or the consignee;

(1) acts of the carrier or a performing party in pursuance of the powers
conferred by article 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

[(xi) ... 72]

The carrier shall, however, be liable for the loss, damage or delay if the shipper
proves that the fault of the carrier or the fault of its servants or agents has
caused [or contributed to]73 the loss, damage or delay.

Variant C of paragraphs 1 and 2

1. The carrier shall be liable for loss resulting from loss of or damage to the

69 See note 64, supra.

70 Jbid.

71 Moved to new chapter 6 under the heading “Additional provisions relating to carriage
by sea [or by other navigable waters]”. See supra note 50.

72 Moved to new chapter 6 under the heading “Additional provisions relating to carriage
by sea [or by other navigable waters]”. See supra note 50.

73 See note 64, supra.
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goods, as well as from delay in delivery, if the occurrence that caused the loss,
damage or delay took place during the period of the carrier’s responsibility as
defined in chapter 3.

2. The carrier is relieved of its liability under paragraph 1 if it proves that
neither its fault nor that of any person referred to in article 15(3) caused [or
contributed to]74 the loss, damage or delay.

2.bisIt shall be presumed that neither its fault nor that of any person referred
to in article 15(3) caused the loss, damage or delay if the carrier proves that loss
of or damage to the goods or delay in delivery has been caused [solely]7s by
one of the following events:

(a) [Actof God], war, hostilities, armed conflict, piracy, terrorism, riots
and civil commotions;

(b) quarantine restrictions; interference by or impediments created by
governments, public authorities rulers or people [including interference by or
pursuant to legal process];

(c) act or omission of the shipper, the controlling party or the
consignee;

(d) strikes, lock-outs, stoppages or restraints of labour;

[(v) ... 76]

(e) wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

(f) insufficiency or defective condition of packing or marking;
(g) latent defects not discoverable by due diligence.

(h) handling, loading, stowage or unloading of the goods by or on
behalf of the shipper, the controlling party or the consignee;

(i) acts of the carrier or a performing party in pursuance of the powers
conferred by article 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

[(xi) ... 77:]

The presumption is rebutted if the claimant proves that the loss, damage or
delay was caused by the fault of the carrier or any person referred to in article

74 See note 64, supra.

75 See note 63, supra.

76 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.

77 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.
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15 (3). Furthermore the presumption is rebutted if the claimant proves that the
loss, damage or delay was caused by one of the cases listed in article 13 (1)(a),
(b) or (c). However, in such a case, the carrier is relieved of liability if it proves
compliance with the duty under article 13.

3. Ifloss, damage or delay in delivery is caused in part by an event’8 for which
the carrier is not liable and in part by an event for which the carrier is liable,
the carrier is liable for all the loss, damage, or delay in delivery except to the
extent that it proves that a specified part of the loss was caused by an event for
which it is not liable.

79
[6.2 Calculation of compensations0]

Article 15. Liability of performing parties8!

78 As noted in paragraph 55 of A/CN.9/525, one concern raised was the ambiguous nature
of the “event”, and whether it was intended to be limited to “cause”, and whether it would be
limited to the list of presumptions in subparagraph 6.1.3 (now paragraph 2).

79 The text that has been deleted was included as a second alternative in the first draft of
the draft instrument. As noted in paragraph 56 of A/CN.9/525, the first alternative received the
strongest support in the Working Group and the decision was made to maintain only the first
alternative in the draft instrument for the continuation of the discussion at a later stage. However,
the Working Group decided to preserve the second alternative as a note or in the comments to the
draft text, to permit further consideration of that alternative at a later stage:

[If loss, damage, or delay in delivery is caused in part by an event for which the carrier is not liable
and in part by an event for which the carrier is liable, then the carrier is

(a) liable for the loss, damage, or delay in delivery to the extent that the party seeking to
recover for the loss, damage, or delay proves that it was attributable to one or more events for which
the carrier is liable; and

(b) not liable for the loss, damage, or delay in delivery to the extent the carrier proves
that it is attributable to one or more events for which the carrier is not liable.
If there is no evidence on which the overall apportionment can be established, then the carrier is
liable for one-half of the loss, damage, or delay in delivery.]

80 As suggested in paragraph 60 of A/CN.9/525, paragraph 6.2 (now article 17) has been
moved after article 6.4 (now article 16) in order to ensure its closer connection with paragraph 6.7
(now article 18).

81 (a) As noted in paragraph 64 of A/CN.9/525, it was agreed that paragraph 6.3 (now
article 15) should be retained, subject to a revision of the text taking account of the concerns
expressed and to considering whether further changes were necessary if the draft instrument
ultimately applied on a door-to-door basis.

An analysis of the “concerns” summarized in paragraph 64 follows in order to ascertain which may
be taken into account in the preparation of a revised text.

(b) A concern was expressed that the coverage of performing parties was a novel rule which
created a direct right of action as against a party with whom the cargo interests did not have a
contractual relationship. It was strongly argued that this innovation should be avoided as it had the
potential for serious practical problems. Disagreement was expressed with respect to the statement
in paragraph 94 of document A/CN.9/WG.III/WP.21 that a performing party was not liable in tort.
In this respect, it was argued that liability of the performing party in tort was a matter of national
law to which the present instrument did not extend. Since the Working Group decided to retain
this provision, the above concerns cannot be considered.

(c)  Also it was submitted that it was not clear under which conditions liability could be imposed
upon the performing party. It was said that even though it appeared that the loss or damage had to
be “localized” with the performing party (i.e. the loss or damage had to have occurred when the
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1. Variant A of paragraph 182

A performing party is subject to the responsibilities and liabilities imposed on
the carrier under this instrument, and entitled to the carrier’s rights and
immunities provided by this instrument (a) during the period in which it has
custody of the goods; and (b) at any other time to the extent that it is
participating in the performance of any of the activities contemplated by the
contract of carriage.

Variant B of paragraph 1
A performing party is liable for loss resulting from loss of or damage to the
goods as well as from delay in delivery, if the occurrence that caused the loss,
damage or delay took place:
(a) during the period in which it has custody of the goods; or
(b) at any other time to the extent that it is participating in the
performance of any of the activities contemplated by the contract of
carriage provided the loss, damage or delay occurred during the
performance of such activities.
The responsibilities and liabilities imposed on the carrier under this instrument

goods were in the performing party’s custody), it was less than clear how the burden of proof on
this point was to be dealt with. It was suggested that one interpretation could require that the
performing party prove that the loss or damage occurred at a time when the goods were not in that
party’s custody. The burden of proof should be on the claimant and this should be stated. An effort
to remedy this concern was made in the suggested alternative text for subparagraph 6.3.1(a) (now
article 15(1)).
(d)  Aswellit was suggested that, whilst subparagraph 6.3.4 (now article 15(6)) created joint and
several liabilities, it did not indicate how the recourse action as between the parties was to be
determined. This was particularly ambiguous given that there was not necessarily a contractual
relationship between the parties concerned. However, it is thought that it may be preferable to
avoid regulating the recourse actions between parties who are jointly and severally liable. This has
not been done in the Hague-Visby Rules (article 4 bis) nor in the Hamburg Rules (article 7).
(e)  For these reasons, it was suggested in paragraph 64 of A/CN.9/525 that paragraph 6.3 (now
article 15) and the definition of “performing party” in draft article 1 should be deleted or, in the
alternative, that the definition should be clarified so as to ensure that it was limited to “physically”
performing parties. Support was expressed for limiting the scope of paragraph 6.3 (now article 15)
to “physically” performing parties. In this respect it was suggested that the words “or undertakes
to perform” should be deleted from subparagraph 6.3.2(a)(ii) (now paragraph 3(b)). However, the
existing definition of “performing party” in paragraph 1.17 (now paragraph 1(e)) of the draft
instrument clearly states that such is a party that physically performs any of the carrier’s
responsibilities, so no changes to this provision would seem to be necessary.
(f) It should be noted that in paragraphs 251 to 255 of A/CN.9/526, when discussing the scope
of application of the instrument, the Working Group also considered the issue of the treatment of
performing parties. As noted in paragraph 256 of A/CN.9/526, it was agreed that the treatment of
performing parties under the draft instrument was an important matter that would shape the entire
instrument, and could help in the solution of other problems, such as the inclusion of mandatory
national law in subparagraph 4.2.1 (now article 8). The anticipation of a more refined written
proposal on this issue prevented a clear final or interim decision from being made at that stage.
That proposal is now contained in A/CN.9/WG.III/WP.34. In light of this proposal, the Working
Group may wish to consider the treatment of performing parties, as well as the other issues
discussed therein.

82 Variant A of paragraph 1 is based on the original text of the draft instrument.
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and the carrier’s rights and immunities provided by this instrument shall apply
in respect of performing parties.

2. If the carrier agrees to assume responsibilities other than those imposed
on the carrier under this instrument, or agrees that its liability for the delay in
delivery of, loss of, or damage to or in connection with the goods shall be
higher than the limits imposed under articles 16(2), 24(4), and 18, a
performing party shall not be bound by this agreement unless the performing
party expressly agrees to accept such responsibilities or such limits.

3. Subject to paragraph 5, the carrier shall be responsible for the acts and
omissions of

(a) any performing party, and

(b) any other person, including a performing party’s sub-contractors
and agents, who performs or undertakes to perform any of the carrier’s
responsibilities under the contract of carriage, to the extent that the person acts,
either directly or indirectly, at the carrier’s request or under the carrier’s
supervision or control,
as if such acts or omissions were its own. The carrier is responsible under this
provision only when the performing party’s or other person’s act or omission is
within the scope of its contract, employment, or agency.

4. Subject to paragraph 5, a performing party shall be responsible for the
acts and omissions of any person to whom it has delegated the performance of
any of the carrier’s responsibilities under the contract of carriage, including its
sub-contractors, employees, and agents, as if such acts or omissions were its
own. A performing party is responsible under this provision only when the act
or omission of the person concerned is within the scope of its contract,
employment, or agency.s3

5. If an action is brought against any person, other than the carrier,
mentioned in paragraphs 3 and 4, that person is entitled to the benefit of the
defences and limitations of liability available to the carrier under this
instrument if it proves that it acted within the scope of its contract,
employment, or agency.

6. If more than one person is liable for the loss of, damage to, or delay in
delivery of the goods, their liability is joint and several but only up to the limits
provided for in articles 16, 24 and 18.

7. Without prejudice to article 19, the aggregate liability of all such persons
shall not exceed the overall limits of liability under this instrument

Article 16. Delay$4

1. Delay in delivery occurs when the goods are not delivered at the place of
destination provided for in the contract of carriage within any time expressly

83 Language correction to reflect that used in 6.3.2(a) and 6.3.3 (now paragraphs 3, 4 and 5).

84 As noted in paragraph 70 of A/CN.9/525, the Working Group agreed that the text of
paragraph 6.4 (now article 16) would remain as currently drafted for continuation of the discussion
at a later stage.
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agreed upon [or, in the absence of such agreement, within the time it would be
reasonable to expect of a diligent carrier, having regard to the terms of the
contract, the characteristics of the transport, and the circumstances of the
voyage].

2. Ifdelay in delivery causes loss not resulting from loss of or damage to the
goods carried and hence not covered by article 17, the amount payable as
compensation for such loss shall be limited to an amount equivalent to [. . .
times the freight payable on the goods delayed]. The total amount payable
under this provision and article 18(1) shall not exceed the limit that would be
established under article 18(1) in respect of the total loss of the goods
concerned.

[6.5 Deviationss]

[6.6 Deck cargoss]

Article 17. Calculation of compensation$?
1. Subject to article 1888, the compensation payable by the carrier for loss
of or damage to the goods shall be calculated by reference to the value of such
goods at the place and time of delivery according to the contract of carriage.

2. The value of the goods shall be fixed according to the commodity
exchange price or, if there is no such price, according to their market price or,
if there is no

commodity exchange price or market price, by reference to the normal value
of the goods of the same kind and quality at the place of delivery.

3. In case of loss of or damage to the goods and-save-as—provided—foria

artiele-16 6-489, the carrier shall not be liable for payment of any compensation
beyond what is provided for in paragraphs 1 and 2 except where the carrier and
the shipper have agreed to calculate compensation in a different manner within
the limits of article 8890.

Article 18. Limits of liability91

85 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.

86 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.

87 See supra note 80.

88 A linkage between the provisions relating to the calculation of compensation and the
limits of liability was suggested in paragraph 60 of A/CN.9/525.

89 The words that have been stricken out do not seem necessary, since paragraph 6.4 (now
article 16) deals only with financial loss.

90 Further to paragraphs 57 to 59 of A/CN.9/525, this phrase was intended to include a
provision standardizing the calculation of the compensation, and that this calculation should take
account of the intention of the parties as expressed in the contract of carriage. As noted in
paragraph 58 of A/CN.9/525, it was suggested that whether or not consequential damages should
be included in the compensation payable should depend on what was the intention of the parties.
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1. Subject to article 16(2) the carrier’s liability for loss of or damage to or in
connection with the goods is limited to [...] units of account per package or
other shipping unit, or [...] units of account per kilogram of the gross weight
of the goods lost or damaged, whichever is the higher, except where the nature
and value of the goods has been declared by the shipper before shipment and
included in the contract particulars, for where a higher amount than the amount
of limitation of liability set out in this article has been agreed upon between the
carrier and the shipper.92

[2. Notwithstanding paragraph 1, if the carrier cannot establish whether the
goods were lost or damaged during the sea carriage or during the carriage
preceding or

subsequent to the sea carriage, the highest limit of liability in the international
and national mandatory provisions that govern the different parts of the
transport shall apply.]93

91 It was noted in paragraph 85 of A/CN.9/525 that the Working Group decided to retain

the entire text of paragraph 6.7 (now article 18) in the draft instrument for continuation of the
discussion at a later stage.
During the 11% session of the Working Group, the scope of application of the instrument was
discussed, and in conjunction with that discussion, the subject of limits of liability was also
discussed. As noted in paragraphs 257 to 263 of A/CN.9/526, several suggestions were made with
respect to limits of liability, but at this stage no instructions were given to the Secretariat. As noted
in paragraph 257 of A/CN.9/526, there was, however, wide support for the suggestions that no
attempt should be made to reach an agreement on any specific amount for the limits of liability
under this provision at the current stage of the discussion, and that a rapid amendment procedure
for the limit on liability should be established by the draft instrument.

92 As noted in paragraph 259 of A/CN.9/526, the Working Group recalled that the final

phrase in subparagraph 6.7.1 (now paragraph 1) was bracketed pending a decision as to whether
any mandatory provision should be one-sided or two-sided mandatory, and that the Working Group
agreed provisionally that the square brackets should be removed.
The Working Group may also wish to consider the following alternative language for paragraph 1:
“Subject to article 16(2) 642 the carrier’s liability for loss of or damage to or in connection with
the goods is limited to [...] units of account per package or other shipping unit, or [...] units of
account per kilogram of the gross weight of the goods lost or damaged, whichever is the higher.
exeept However, where the nature and value of the goods has been declared by the shipper before
shipment and included in the contract particulars, for where a higher amount than the amount of
limitation of liability set out in this article has been agreed upon between the carrier and the
shipperi, the compensation payable is limited to such amount.” The Working Group may wish to
note that the final additional phrase of this alternative text should be reassessed in light of article
88, as it may be unnecessary if article 88 is adopted. The Working Group may wish to consider
the method that should be used for determining an amount, possibly through the use of statistical
data.

93 Further, when discussing the issue relating to the treatment of non-localised damages,
the proposal was made in paragraph 264 of A/CN.9/526, and adopted by the Working Group in
paragraph 267, to insert this paragraph after subparagraph 6.7.1 (now paragraph 1) in square
brackets. It now appears as paragraph 2.

The following presents several different alternatives for paragraph 2: “Notwithstanding
paragraph 1, if the carrier cannot establish whether the goods were lost or damaged during the sea
carriage or during [the carriage preceding or subsequent to the sea carriage][either of the periods
referred to in article 8(1)(a) and (b)], the highest limit of liability [in the international [and
national] mandatory provisions that govern the different parts of the transport][provided for in any
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3. When goods are carried in or on a container, the packages or shipping
units enumerated in the contract particulars as packed in or on such container
are deemed packages or shipping units. If not so enumerated, the goods in or
on such container are deemed one shipping unit.

4. The unit of account referred to in this article is the Special Drawing Right
as defined by the International Monetary Fund. The amounts mentioned in this
article are to be converted into the national currency of a State according to the
value of such currency at the date of judgement or the date agreed upon by the
parties. The value of a national currency, in terms of the Special Drawing
Rights, of a Contracting State that is a member of the International Monetary
Fund is to be calculated in accordance with the method of valuation applied by
the International Monetary Fund in effect at the date in question for its
operations and transactions. The value of a national currency, in terms of the
Special Drawing Right, of a Contracting State that is not a member of the
International Monetary Fund is to be calculated in a manner to be determined
by that State.

Article 19 Loss of the right to limit liability

Neither the carrier nor any of the persons mentioned in article 15(3) and (4)
shall be entitled to limit their liability as provided in articles [16(2)] 24(4), and
18 of this instrument, [or as provided in the contract of carriage,] if the
claimant proves that [the delay in delivery of,] the loss of, or the damage to or
in connection with the goods resulted from a [personal]94 act or omission of
the person claiming a right to limit done with the intent to cause such loss or
damage, or recklessly and with knowledge that such loss or damage would
probably result.

Article 20 Notice of loss, damage, or delay
1. The carrier shall be presumed, in absence of proof to the contrary, to have
delivered the goods according to their description in the contract particulars
unless noticed5 of loss of or damage to [or in connection with]9% the goods,
indicating the general nature of such loss or damage, shall have been given [by

international convention [or national law] that may apply in accordance with article 8][that would
have governed any contract which would have been concluded between the parties for each part of
the carriage which involved one mode of transport][that would have been applicable had a specific
contract been made for that mode of transport] shall apply.”

94 During the initial discussion of this provision, as noted in paragraph 92 of A/CN.9/525,
the Working Group took note of the comments and suggestions made and decided to maintain the
text of paragraph 6.8 (now article 19) in the draft instrument for continuation of the discussion at
a later stage. As noted in paragraphs 260 and 261 of A/CN.9/526, however, after a discussion
concerning the reference to the “personal act or omission” of the person claiming the right to the
liability limit, the Working Group agreed to place the word “personal” between square brackets for
continuation of the discussion at a later stage.

95 Paragraph 94 of A/CN.9/525 instructs the Secretariat to take account both the broad
support for written notice and for the accommodation of electronic communications when
preparing the revised draft of the text. Paragraph 2.3 (now article 5) of the draft instrument states
that the notice in, infer alia, subparagraph 6.9.1 (now paragraph 1) may be made using electronic
communication; otherwise, it must be made in writing.

96 In accordance with the comments in paragraph 97 of A/CN.9/525, the words “or in
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or on behalf of the consignee]97 to the carrier or the performing party who
delivered the goods before or at the time of the delivery, or, if the loss or
damage is not apparent, within [three working days][a reasonable time][__
working days at the place of delivery][__ consecutive days]98 after the delivery
of the goods. Such a notice is not required in respect of loss or damage that is
ascertained in a joint inspection? of the goods by the consignee and the carrier
or the performing party against whom liability is being asserted.

2. No compensation shall be payable under article 16 unless notice of such
loss100 was given to the person against whom liability is being asserted within
21 consecutive days following delivery of the goods.

3. When the notice referred to in this chapter is given to the performing
party that delivered the goods, it shall have the same effect as if that notice was
given to the carrier, and notice given to the carrier shall have the same effect as
a notice given to the performing party that delivered the goods.

4. Inthe case of any actual or apprehended loss or damage, the parties to the
claim or dispute must give all reasonable facilities to each other for inspecting
and tallying the goods and [for][must provide] access to records and
documents relevant to the carriage of the goods101,

Article 21 Non-contractual claims

The defences and limits of liability provided for in this instrument and the
responsibilities imposed by this instrument apply in any action against the
carrier or

a performing party for loss of, for damage to, or in connection with the goods
covered by a contract of carriage and delay in delivery of such goods102,
whether the action is founded in contract, in tort, or otherwise.

CHAPTER 6. ADDITIONAL PROVISIONS RELATING TO CARRIAGE BY SEA
[OR BY OTHER NAVIGABLE WATERS] 103

connection with” have been placed in square brackets and the words “by or on behalf of the
consignee” have been added. It is possible that such comments have not met with sufficient
support.

97 Ibid.

98 Paragraph 95 of A/CN.9/525 instructed the Secretariat to place “three working” in
square brackets, together with other possible alternatives.

99 It was suggested in paragraph 95 of A/CN.9/525 that “concurrent inspection” or
“inspection contradictoire” might be more appropriated phrases in a civil law context.

100 The Working Group may wish to consider whether language should be added to indicate
that this loss should be limited to the loss for delay.

101 Paragraph 100 of A/CN.9/525 noted that the provision should also include reference to
providing access to records and documents relevant to the carriage of goods. The words in square
brackets indicate two alternatives: the first link the access to the obligation to give “reasonable
facilities”, the second is independent and the notion of reasonability is not applied to it.

102 Paragraph 102 of A/CN.9/525 noted wide support for the inclusion of a reference to
delay in delivery.

103 As noted in note 50, supra, in light of the wide support expressed in the Working Group
that the scope of application of the draft instrument should be door-to-door rather than port-to-port
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Article 22. Liability of the carrier104

Variant A 105

1. [Notwithstanding the provisions of article 14(1) the carrier shall not be
liable-for loss, damage or delay arising or resulting from fire on the ship, unless
caused by the fault or privity of the carrier.]106

2. Article 14 shall also apply in the case of the following events:
(a) saving or attempting to save life or property at sea; and
[(b) perils, dangers and accidents of the sea or other navigable waters;]

Variant B
Article 14 shall also apply in the case of the following events107

(a) saving or attempting to save life or property at sea;

[(b) perils, dangers and accidents of the sea or other navigable waters;]
[and]

[(c) fire on the ship, unless caused by fault or privity of the carrier;]108

(see paragraph 239 of A/CN.9/526), it was thought that separating out provisions of the draft
instrument that should apply only to the carriage by sea might assist the restructuring of the draft
instrument. As a consequence, the following provisions in article 6 (now chapter 5) have been
moved from their position in the original draft to be grouped together under this heading:
subparagraph 6.1.2 (now article 22) and the relevant portions of subparagraph 6.1.3 (now also in
article 22) on the basis of liability, paragraph 6.5 (now article 23) on deviation, and paragraph 6.6
(now article 24) on deck cargo.

104 If Variant B or C for articles 14(1) and (2) is adopted, the Working Group may wish to
re-examine this article with a view to adopting a consistent approach in terms of the shifting
presumptions.

105 Variant A of article 22 is based on the original text of the draft instrument.

106 Subparagraph 6.1.2(a) has been deleted in view of the statements in paragraphs 36 and
37 of A/CN.9/525 that it was widely felt that the removal of that exception from the international
regime governing carriage of goods by sea would constitute an important step towards
modernizing and harmonizing international transport law. It was also emphasized that such a step
might be essential in the context of establishing international rules for door-to-door transport. A
related view was that, although it was probably inevitable to do away with the general exception
based on error in navigation, subparagraph (a) should be maintained in square brackets pending a
final decision to be made at a later stage on what was referred to as “the liability package” (i.e.,
the various aspects of the liability regime applicable to the various parties involved). After
discussion, however, the Working Group decided that subparagraph (a) should be deleted.
Subparagraph 6.1.2(b) (now article 22(1)) was kept in square brackets pursuant to the decision of
the Working Group in paragraph 37 of A/CN.9/525.

In paragraph 43 of A/CN.9/525, it is noted that the suggestion was made that if the case of
fire on the ship were to be maintained, it should be moved from subparagraph 6.1.2 to
subparagraph 6.1.3 (now both contained in article 22). This has not been done in Variant A, but it
has been done in Variant B.

107 See supra note 106.

108 In paragraph 43 of A/CN.9/525, it is noted that the suggestion was made that if the case
of fire on the ship were to be maintained, it should be moved from subparagraph 6.1.2 to
subparagraph 6.1.3 (now article 22).
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Article 23. Deviation

1. The carrier is not liable for loss, damage, or delay in delivery caused by a
deviation!09 to save or attempt to save life [or property]110 at sea[, or by any
other [reasonable] deviation] 111,

2. Where under national law a deviation of itself constitutes a breach of the
carrier’s obligations, such breach only has effect consistently with this
instrument.112

Article 24. Deck cargo!13

1. Goods may be carried on or above deck only if

(a) such carriage is required by applicable laws or administrative rules
or regulations, or

(b) they are carried in or on containers on decks that are specially fitted
to carry such containers, or

(c) in cases not covered by paragraphs (a) or (b) of this article, the
carriage on deck is in accordance with the contract of carriage, or complies
with the customs, usages, and practices of the trade, or follows from other
usages or practices in the trade in question.

2. If the goods have been shipped in accordance with paragraphs 1(a) and
(¢), the carrier shall not be liable for loss of or damage to these goods or delay
in delivery caused by the special risks involved in their carriage on deck. Ifthe
goods are carried on or above deck pursuant to paragraph 1(b), the carrier shall
be liable for loss of or damage to such goods, or for delay in delivery, under the
terms of this instrument without regard to whether they are carried on or above
deck. If the goods are carried on deck in cases other than those permitted under
paragraph 1, the carrier shall be liable, irrespective of article 14, for loss of or
damage to the goods or delay in delivery that are exclusively the consequence
of their carriage on deck.

109 The Working Group may wish to consider whether, as noted in paragraph 73 of
A/CN.9/525, the phrase “authorized by the shipper or a deviation” should be inserted after the
phrase “...in delivery caused by a deviation” should be added.

110 Further to paragraph 72 of A/CN.9/525, reference to salvage of property has been placed
in square brackets because objections were raised to the inclusion of salvage of property..

111 The reference to any other reasonable deviation has been placed in square brackets since
concerns were raised with respect to its use in paragraph 73 of A/CN.9/525. It was also suggested
in paragraph 72 of A/CN.9/525 that the draft article could include language to the effect that, when
goods are salvaged as a result of the deviation, compensation received as a result of the salvage
could be used as compensation for loss caused by the resulting delay.

112 Alternative language for this paragraph could read as follows: “Where under national
law a deviation of itself constitutes a breach of the carrier’s obligations, such breach would not
deprive the carrier or a performing party of any defence or limitation of this instrument.” If such
language is adopted, the Working Group may wish to consider whether paragraph 1 is necessary.

113 Further to paragraph 80 of A/CN.9/525, the Working Group decided to retain the
structure and content of paragraph 6.6 (now article 24) for continuation of the discussion at a later
stage. The Working Group may wish to note that this article depends heavily on the definition of
“container” in article 1(s).
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3. If the goods have been shipped in accordance with paragraph 1(c), the
fact that particular goods are carried on deck must be included in the contract
particulars. Failing this, the carrier shall have the burden of proving that
carriage on deck complies with paragraph 1(c) and, if a negotiable transport
document or a negotiable electronic record is issued, is not entitled to invoke
that provision against a third party that has acquired such negotiable transport
document or electronic record in good faith.

4. If the carrier under this article 24 is liable for loss or damage to goods
carried on deck or for delay in their delivery, its liability is limited to the extent
provided for in articles 16 and 18; however, if the carrier and shipper expressly
have agreed that the goods will be carried under deck, the carrier is not entitled
to limit its liability for any loss of or damage to the goods that exclusively
resulted from their carriage on deck.

CHAPTER 7. OBLIGATIONS OF THE SHIPPER

Article 25.

[Subject to the provisions of the contract of carriage,]!14 the shipper shall
deliver the goods ready for carriage ase!15 in such condition that they will
withstand the intended carriage, including their loading, handling, stowage,
lashing and securing, and discharge, and that they will not cause injury or
damage. In the event the goods are delivered in or on a container or trailer
packed by the shipper, the shipper must stow, lash and secure the goods in or
on the container or trailer in such a way that the goods will withstand the
intended carriage, including loading, handling and discharge of the container
or trailer, and that they will not cause injury or damage.116

Article 26.

The carrier shall provide to the shipper, on its request, such information as is
within the carrier’s knowledge and instructions that are reasonably necessary
or of importance to the shipper in order to comply with its obligations under
article 25.117

114 As noted in paragraph 148 of A/CN.9/510, the Working Group agreed to place the phrase
“Subject to the provisions of the contract of carriage” in square brackets pending further
consultations and discussions on the scope of the obligation of the carrier and the extent to which
it was subject to freedom of contract.

115 Paragraphs 145 and 148 of A/CN.9/510 noted the Working Group’s agreement to remove
the word “and”.

116 The suggestion in paragraph 148 of A/CN.9/510 to prepare alternative wording based on
articles 12, 13 and 17 of the Hamburg Rules was noted by the Working Group.

117 As noted in paragraph 151 of A/CN.9/510, some doubts were expressed as to whether
the draft provision, which focused on the duties of the carrier, was properly placed in the chapter
covering the obligations of the shipper. However, it was considered that, in view of the close link
between draft article 7.2 (now, article 26) and the other provisions of draft chapter 7 (now, articles
25-32), the placing of the draft provision was not necessarily inappropriate. Subject to the other
observations expressed in paragraphs 149 to 151 of A/CN.9/510, the Working Group decided to
retain the draft provision with a view to considering its details at a future session (paragraph 152
of A/CN.9/510.
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Article 27.

The shipper shall provide to the carrier the information, instructions, and
documents that are reasonably necessary for:

(a) the handling and carriage of the goods, including precautions to be
taken by the carrier or a performing party;

(b) compliance with rules, regulations, and other requirements of
authorities in connection with the intended carriage, including filings,
applications, and licences relating to the goods;

(c) the compilation of the contract particulars and the issuance of the
transport documents or electronic records, including the particulars referred to
in article 34(1)(b) and (c), the name of the party to be identified as the shipper
in the contract particulars, and the name of the consignee or order, unless the
shipper may reasonably assume that such information is already known to the
carrier.118

Article 28.

The information, instructions, and documents that the shipper and the carrier
provide to each other under articles 26 and 27 must be given in a timely
manner, and be accurate and complete. 119

Article 29.
Variant A120

The shipper and the carrier are liable121 to each other, the consignee, and the
controlling party for any loss or damage caused by either party’s failure to
comply with its respective obligations under articles 26, 27, and 28122

118 As noted in paragraph 153 of A/CN.9/510,the Working Group approved the text of
paragraph 7.3 (now article 27) as a sound basis for continuation of the discussion at a later stage.

119 As noted in paragraph 154 of A/CN.9/510, the Working Group agreed that the text
should be retained for further consideration.

120 Variant A of article 29 is based on the original text of the draft instrument.

121 As noted in paragraph 156 of A/CN.9/510, a concern was raised that the type of liability
established by paragraph 7.5 (now paragraph 1) was inappropriate given that the obligations set
out in paragraphs 7.2, 7.3 and 7.4 (now, articles 26, 27 and 28) were not absolute and involved
subjective judgements. Imposing strict liability for failure to comply with what were described as
flexible and imprecise obligations seemed excessive to some delegations. It was also stated that
as currently drafted, the provision was ambiguous and that it was not clear what its effect would be
either as to liability to a consignee or a controlling party or as to whether a carrier would be liable
to a consignee for the shipper’s failure to provide adequate particulars and vice versa.

122 Other concerns expressed in paragraph 157 A/CN.9/510 were that the provision did not
accommodate the situation where both the shipper and the carrier were concurrently liable by
allowing for shared liability, and that the provision was ambiguous in that it was not clear what was
meant by “loss or damage”, when, for example, compared to paragraph 7.6 (now, article 30) which
referred to “loss damage or injury”. Paragraph 158 of A/CN.9/510 noted that the Working Group
concluded that paragraph 7.5 (now article 29) should be placed between square brackets, pending
its re-examination in the light of the concerns and suggestions noted in paragraphs 156 and 157.
The Secretariat was requested to prepare a revised draft, with possible alternative texts to take
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Variant B

[1. The shipper is liable to the carrier, the consignee and the controlling party
for any loss or damage [or injury] caused by its failure to comply with its
obligations under articles 27 and 28.

2. The carrier is liable to the shipper, the consignee and the controlling party
for any loss or damage [or injury] caused by its failure to comply with its
obligations under articles 26 and 28.

3. When loss or damage [or injury] is caused jointly by the failure of the
shipper and of the carrier to comply with their respective obligations, the
shipper and the carrier shall be jointly liable to the consignee or the controlling
party for any such loss or damage [or injury].]

Article 30.

Variant A123

The shipper is liable to the carrier for any loss, damage, or injury caused by the
goods and for a breach of its obligations under article 25, unless the shipper
proves that such loss or damage was caused by events or through
circumstances that a diligent shipper could not avoid or the consequences of
which a diligent shipper was unable to prevent.

Variant B

A shipper is not [responsible][liable] for loss or damage sustained by the
carrier or a ship from any cause without the act, fault or neglect of the shipperf[,
its agents or servants].124

Variant C

The shipper is liable to the carrier for any loss, damage or injury caused by the
goods and for a breach of its obligations under article 25 unless the shipper
proves it did not cause or contribute to the loss or damage.125

Article 31.
If a person identified as “shipper” in the contract particulars, although not the

account of the suggestions made. At the close of the discussion, the Working Group generally
agreed that in revising the draft provision, due consideration should be given to the fact that the
information referred to in paragraph 7.5 (now article 29) might be communicated by way of
electronic messages, i.e., fed into an electronic communication system and replicated with or
without change in the transmission process. In view of the comments made, the alternative texts
in Variant B have been prepared.

123 Variant A of article 30 is based on the original text of the draft instrument.

124 As noted in paragraphs 161 and 170 of A/CN.9/510, it was agreed that this alternative
text appear along with the original text of paragraph 7.6 (now Variant A) so that both texts could
be considered again at a future session of the Working Group. Paragraph 166 of A/CN.9/510 also
noted that it might be necessary to delete the reference in this alternative text to “agents or
servants” of the shipper, as the matter might be dealt with in paragraph 7.8 (now article 32).

125 This alternative is intended to mirror the language used in Variant C for articles 14(1)
and (2). The Working Group may wish to consider mirror language for this provision based on
which alternative for articles 14(1) and (2) it adopts.
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shipper as defined in article 1(d), accepts the transport document or electronic
record, then such person is (a) subject to the responsibilities and liabilities
imposed on the shipper under this chapter and under article 57, and (b) entitled to
the shipper’s rights and immunities provided by this chapter and by chapter 13.

Article 32.

The shipper shall be responsible for the acts and omissions of any person to
which it has delegated the performance of any of its responsibilities under this
chapter, including its sub-contractors, employees, agents, and any other
persons who act, either directly or indirectly, at its request, or under its
supervision or control, as if such acts or omissions were its own.
Responsibility is imposed on the shipper under this provision only when the
act or omission of the person concerned is within the scope of that person’s
contract, employment, or agency.126

CHAPTER 8. TRANSPORT DOCUMENTS AND ELECTRONIC RECORDS

Article 33. Issuance of the transport document or the electronic record

Upon delivery of the goods to the carrier or performing party

(a) the consignor is entitled to obtain a transport document or, if the
carrier so agrees, an electronic record evidencing the carrier’s or performing
party’s receipt of the goods;

(b) the shipper or, if the shipper so indicates to the carrier, the person
referred to in article 31, is entitled to obtain from the carrier an appropriate
negotiable transport document, unless the shipper and the carrier, expressly or
impliedly, have agreed not to use a negotiable transport document, or it is the
custom, usage, or practice in the trade not to use one. If pursuant to article 3
the carrier and the shipper have agreed to the use of an electronic record, the
shipper is entitled to obtain from the carrier a negotiable electronic record
unless they have agreed not to use a negotiable electronic record or it is the
custom, usage or practice in the trade not to use one. 127

126 As noted in paragraphs 169 and 170 of A/CN.9/510, the Working Group agreed that
paragraph 7.8 (now article 32) was a basis on which to continue discussions whilst keeping in mind
the various concerns that had been expressed as to its current wording. At the close of the
discussion, it was suggested that paragraph 7.8 (now article 32) should be narrowed so as to apply
only to shipper obligations that were delegable rather than those obligations that were non-
delegable. It was agreed that the text in paragraph 7.8 (now article 32) should be retained along
with the proposal set out at paragraph 161 of A/CN.9/510 as an alternative for the current text of
paragraph 7.6 (now article 30) so that both texts could be considered again at a future session of
the Working Group.

127 As noted in paragraph 25 of A/CN.9/526, the Working Group found the substance of
paragraph 8.1 (now article 33) to be generally acceptable. In addition, with respect to
subparagraph (i) (now paragraph (a)), a suggestion was made that the words “transport document”
should be replaced by the word “receipt”. While the term “transport document” was generally
preferred for reasons of consistency in terminology, it was acknowledged that, since not all
transport documents as defined under paragraph 1.20 (now article 1(k)) served the function of
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Article 34. Contract Particulars

1. The contract particulars in the document or electronic record referred to
in article 33 must include

a description of the goods;

the leading marks necessary for identification of the goods as furnished by the
shipper before the carrier or a performing party receives the goods;

(c)

(i) the number of packages, the number of pieces, or the quantity, as
furnished by the shipper before the carrier or a performing party receives the
goods!28 and

(il) the weight as!29 furnished by the shipper before the carrier or a
performing party receives the goods;

(d) a statement of the apparent order and condition of the goods at the
time the carrier or a performing party receives them for shipment;

(e) the name and address of the carrier; and

(f) the date
(i) on which the carrier or a performing party received the goods,
or
(i1) on which the goods were loaded on board the vessel, or
(iii) on which the transport document or electronic record was
issued.130

evidencing receipt of the goods by the carrier, it was important to make it abundantly clear that,
under subparagraph 8.1(i) (now paragraph (a)), the transport document should serve the receipt
function. Further, as noted in paragraph 26 of A/CN.9/526, a question was raised as to whether
paragraph 8.1 (now article 33) might interfere with various existing practices regarding the use of
specific types of transport documents such as “received for shipment” and “shipped on board”
bills of lading. It was stated in response that paragraph 8.1 (now article 33) had been drafted
broadly to encompass any type of transport document that might be used in practice, including any
specific types of bill of lading or even certain types of non-negotiable waybills.

128 As noted in paragraph 27 of A/CN.9/526 the Working Group agreed that these words be added.
As noted in paragraph 28 of A/CN.9/526, a concern was expressed that the addition of this phrase
might be read as placing a heavy liability on the shipper, particularly if article 8 (now articles 33
to 40) was to be read in combination with paragraph 7.4 (now article 28). It was pointed out in
response that subparagraph 8.2.1 (now paragraph 1) was not to be read as creating any liability for
the shipper under draft article 7 (now chapter 7).

129 The concern was expressed in paragraph 28 of A/CN.9/526 that the words “as furnished
by the shipper before the carrier or a performing party receives the goods” might be read as placing
a heavy burden on the shipper, and the response that this provision was not intended to create any
liability for the shipper. The Working Group may wish to consider replacing the phrase “as
furnished by the shipper” with the phrase “if furnished by the shipper”, and that care should be
taken with respect to the use of those phrases in each of the relevant provisions.

130 As noted in paragraph 75 of A/CN.9/526, it was suggested that the Working Group
should consider redrafting subparagraph 8.2.1 (now paragraph 1) to include the name and address
of the consignee in the contract particulars that must be put into the transport document. See also
the suggested changes to subparagraph 10.3.1 (now article 48), infra. The Working Group may
wish to determine whether the name and address of the consignee belong on a list of mandatory
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2. The phrase “apparent order and condition of the goods” in paragraph 1
refers to the order and condition of the goods based on

(a) a reasonable external inspection of the goods as packaged at the
time the shipper delivers them to the carrier or a performing party and

(b) any additional inspection that the carrier or a performing party
actually performs before issuing the transport document or the electronic
record. 131

Article 35 Signature132

(a) A transport document shall be signed by the carrier or a person
having authority from the carrier.

(b) An electronic record shall be authenticated by the electronic
signature of the carrier or a person having authority from the carrier. For the
purpose of this provision such electronic signature means data in electronic
form included in, or otherwise logically associated with, the electronic record
and that is used to identify the signatory in relation to the electronic record and
to indicate the carrier’s authorization of the electronic record. 133

Article 36. Deficiencies in the contract particulars134

1. The absence of one or more of the contract particulars referred to in
article 34(1), or the inaccuracy of one or more of those particulars, does not of
itself affect the legal character or validity of the transport document or of the
electronic record. 135

2. If the contract particulars include the date but fail to indicate the
significance thereof, then the date is considered to be:

(a) if the contract particulars indicate that the goods have been loaded
on board a vessel, the date on which all of the goods indicated in the transport
document or electronic record were loaded on board the vessel; or

(b) if the contract particulars do not indicate that the goods have been

elements. The Working Group may also wish to discuss the sanction for failure to provide
mandatory information. Such sanctions may be different according to whether a transport
document is negotiable or not.

131 Paragraph 31 of A/CN.9/526 noted that the Working Group found the substance of
subparagraph 8.2.2 (now paragraph 2) to be generally acceptable.

132 The Working Group may wish to consider whether “signature” should be defined as, for
example, in article 14(3) of the Hamburg Rules, particularly in light of modern practice.

133 As noted in paragraph 32 of A/CN.9/526, the Working Group agreed that the substance
of subparagraph 8.2.3 (now article 35) was generally acceptable, but that the provision might need
to be further discussed at a later stage with a view to verifying its consistency with the UNCITRAL
Model Law on Electronic Signatures 2001. In redrafting, it may be useful to bear in mind articles
14(2) and (3) of the Hamburg Rules.

134 For improved consistency, this provision has been moved here from its original location.

135 As noted in paragraph 34 of A/CN.9/526, the Working Group found the substance of
subparagraph 8.2.4 (now paragraph 1) to be generally acceptable.
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loaded on board a vessel, the date on which the carrier or a performing party
received the goods. 136

3. If the contract particulars fail to identify the carrier but indicate that the
goods have been loaded on board a named vessel, then the registered owner of
the vessel is presumed to be the carrier. The registered owner can defeat this
presumption if it proves that the ship was under a bareboat charter at the time
of the carriage which transfers contractual responsibility for the carriage of the
goods to an identified bareboat charterer. [If the registered owner defeats the
presumption that it is the carrier under this article, then the bareboat charterer
at the time of the carriage is presumed to be the carrier in the same manner as
that in which the registered owner was presumed to be the carrier.]]137

4. If the contract particulars fail to state the apparent order and condition of
the goods at the time the carrier or a performing party receives them from the
shipper, the transport document or electronic record is either prima facie or
conclusive evidence under article 39, as the case may be, that the goods were
in apparent good order and condition at the time the shipper delivered them to
the carrier or a performing party.138

Article 37. Qualifying the description of the
goods in the contract particulars

The carrier, if acting in good faith when issuing a transport document or an
electronic record, may qualify the information mentioned in article 34(1)(a),139
34(1)(b) or 34(1)(c) in the circumstances and in the manner set out below in
order to indicate that the carrier does not assume responsibility for the
accuracy of the information furnished by the shipper:

(a) For non-containerized goods

(i) ifthe carrier can show that it had no reasonable means of checking
the information furnished by the shipper, it may so state in the contract
particulars, indicating the information to which it refers, or

136 As noted in paragraph 55 of A/CN.9/526, the Working Group found the substance of
subparagraph 8.4.1 (now paragraph 2) to be generally acceptable, taking into account the issue
raised with respect to electronic records that the terms “transport document or electronic record”
are repeated throughout the provisions of chapter § of the draft instrument, and that the repetition
of this phrase emphasized the distinction between transport documents and electronic records,
rather than focusing on the content of the document, as intended in the mandate of the Working
Group.

137 As noted in paragraph 60 of A/CN.9/526, the prevailing view in the Working Group was
the subparagraph 8.4.2 (now paragraph 3) identified a serious problem that must be treated in the
draft instrument, but that the matter required further study with respect to other means through
which to combat the problem, and that the provision as drafted was not yet satisfactory. The
Working Group decided to keep subparagraph 8.4.2 (now paragraph 3) in square brackets in the
draft instrument, and to discuss it in greater detail at a future date.

138 As noted in paragraph 61 of A/CN.9/526, the Working Group found the substance of
subparagraph 8.4.3 (now paragraph 4) to be generally acceptable.

139 The addition of a reference to subparagraph 8.2.1(a) (now article 34(1)(a)) was
suggested in paragraph 36 of A/CN.9/526.
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(i) if the carrier reasonably considers the information furnished by the
shipper to be inaccurate, it may include a clause providing what it reasonably
considers accurate information.

(b) For goods delivered to the carrier or a performing party in a closed
container, unless!40 the carrier or a performing party in fact inspects the goods
inside the container or otherwise has actual knowledge of the contents of the
container before issuing the transport document, provided, however, that in
such case the carrier may include such clause if it reasonably considers the
information furnished by the shipper regarding the contents of the container to
be inaccuratel41, the carrier may include a qualifying clause in the contract
particulars with respect to

(1) the leading marks on the goods inside the container, or

(i1) the number of packages, the number of pieces, or the quantity of the
goods inside the container.

(c) For goods delivered to the carrier or a performing party in a closed
container, the carrier may qualify any statement of the weight of goods or the
weight of a container and its contents with an explicit statement that the carrier
has not weighed the container if

(i) the carrier can show that neither the carrier nor a performing party
weighed the container, and

the shipper and the carrier did not agree prior to the shipment that the
container would be weighed and the weight would be included in the contract
particulars, or

(i) the carrier can show that there was no commercially reasonable
means of checking the weight of the container.142

140 The phrase “unless the carrier or a performing party in fact inspects the goods inside the
container or otherwise has actual knowledge of the contents of the container_before issuing the
transport document, provided, however, that in such case the carrier may include such clause if it
reasonably considers the information furnished by the shipper regarding the contents of the
container to be inaccurate” has been moved to this position in the chapeau from its original
position at the end of the paragraph in order to clarify that it is intended to apply to the entire
paragraph.

141 As noted in paragraph 36 of A/CN.9/526, another suggestion was that language along
the lines of subparagraph 8.3.1(a)(ii) (now paragraph (a)(ii)) should be included also in
subparagraph 8.3.1(b) (now paragraph b) to address the situation where the carrier reasonably
considers the information furnished by the shipper regarding the contents of the container to be
inaccurate. The Working Group may also wish to note the suggestions made in paragraph 37 of
A/CN.9/526 that the carrier who decided to qualify the information mentioned on the transport
document should be required to give the reasons for such qualification, that the draft instrument
should deal with the situation where the carrier accepted not to qualify the description of the
goods, for example not to interfere with a documentary credit, but obtained a guarantee from the
shipper. Another suggestion was that, where the carrier acting in bad faith had voluntarily avoided
to qualify the information in the contract particulars, such conduct should be sanctioned and no
limitation of liability could be invoked by the carrier.

142 As noted in paragraph 36 of A/CN.9/526, it was suggested that appropriate wording
should be added to cover the case where there was no commercially reasonable possibility to weigh
the container. The Working Group may wish to note that this subparagraph is intended to align
with the provision on the reasonable means of checking, in article 38.
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Article 38 Reasonable means of checking and good faith
For purposes of article 37:

(a) a “reasonable means of checking” must be not only physically
practicable but also commercially reasonable;

(b) the carrier acts in “good faith” when issuing a transport document
or an electronic record if

(1) the carrier has no actual knowledge that any material statement in
the transport document or electronic record is materially false or misleading,
and

(i) the carrier has not intentionally failed to determine whether a
material statement in the transport document or electronic record is materially
false or misleading because it believes that the statement is likely to be false or
misleading.

(¢) The burden of proving whether the carrier acted in good faith when
issuing a transport document or an electronic record is on the party claiming
that the carrier did not act in good faith. 143

Article 39. Prima facie and conclusive evidence

Except as otherwise provided in article 40, a transport document or an
electronic record that evidences receipt of the goods is

(a) prima facie evidence of the carrier’s receipt of the goods as
described in the contract particulars; and

(b) conclusive evidence of the carrier’s receipt of the goods as described
in the contract particulars

[(1)] if a negotiable transport document or a negotiable electronic record
has been transferred to a third party acting in good faith [or

(i1) Variant A of paragraph (b)(ii)144

if a person acting in good faith has paid value or otherwise altered its
position in reliance on the description of the goods in the contract particulars].

Variant B of paragraph (b)(ii)

if no negotiable transport document or no negotiable electronic record has been
issued and the consignee has purchased and paid for the goods in reliance on
the description of the goods in the contract particulars.]145

143 As noted in paragraph 43 of A/CN.9/526, the Working Group found the substance of
subparagraph 8.3.2 (now article 38) to be generally acceptable.

144 Variant A of paragraph (b)(ii) is based on the original text of the draft instrument.

145 As noted in paragraph 48 of A/CN.9/526, the prevailing view in the Working Group was
to retain subparagraph 8.3.3(b)(ii) (now paragraph (b)(ii)) in square brackets and to request the
Secretariat to make the necessary modifications to it with due consideration being given to the
views expressed and the suggestions made in paragraphs 45 to 47.
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Article 40. Evidentiary effect of qualifying clauses

If the contract particulars include a qualifying clause that complies with the
requirements of article 37, then the transport document will not
constitute prima facie or conclusive evidence under article 39 to the extent that
the description of the goods is qualified by the clause. 146

CHAPTER 9. FREIGHT 147

Article 41.

[1. Freight is earned upon delivery of the goods to the consignee at the time
and location mentioned in article 7(3), [and is payable when it is earned,]148

146 As noted in paragraphs 50 to 52 of A/CN.9/526, while some support was expressed for
redrafting subparagraph 8.3.4 (now article 40), the prevailing view was that it should be retained
in substance for continuation of the discussion at a future session.

The Working Group may also wish to consider the alternative language for subparagraph 8.3.4
(now article 40) suggested in paragraphs 153 and 154 of A/CN.9/WG.III/WP21:

40(1) “If the contract particulars include a qualifying clause, then the transport document will not
constitute prima facie or conclusive evidence under article 39 83-3, to the extent that the
description of the goods is qualified by the clause, when the clause is “effective” under paragraph
2835”7

It would then be necessary to add a new article 8.3.5 (perhaps as paragraph 2), which might
provide:

2. “A qualifying clause in the contract particulars is effective for the purposes of paragraph 1 834
under the following circumstances:

(a) For non-containerized goods, a qualifying clause that complies with the requirements of
article 37 3+ will be effective according to its terms.

(b) For goods shipped in a closed container, a qualifying clause that complies with the
requirements of article 37 83=+ will be effective according to its terms if

(i) the carrier or a performing party delivers the container intact and undamaged, except for
such damage to the container as was not causally related to any loss of or damage to the goods;
and

(ii) there is no evidence that after the carrier or a performing party received the container it
was opened prior to delivery, except to the extent that

(1) a container was opened for the purpose of inspection,

(2) the inspection was properly witnessed, and

(3) the container was properly reclosed after the inspection, and was resealed if it had
been sealed before the inspection.”

147 Tt was said by way of general comment in paragraph 172 of A/CN.9/510, that neither the
Hague nor the Hamburg regimes contained provisions on freight and that it was questionable
whether the draft instrument would benefit from dealing with this issue. Further reservations were
noted in that paragraph as to the inclusion of freight provisions were based on the fact that
practices varied widely between different trades. Paragraph 183 of A/CN.9/510 noted that the draft
provision should be restructured, with paragraphs 9.1(a) (now article 41(1)) and 9.2(b) (now article
42(2)) being combined in a single provision, paragraph 9.1(b) (now article 41(2)) standing alone
and paragraphs 9.2(b) and (c) (now articles 42(2) and (3)) also being combined. It was also
provisionally agreed that appropriate clarification should be introduced to limit the application of
paragraphs 9.2(b) and (c) (now articles 42(2) and (3)) to cases where specific agreement had been
concluded between the parties.

148 As noted in paragraph 174 of A/CN.9/510, there was general agreement that the
principle of freedom of contract should apply to determining when the payment of freight was
earned as well as when the payment of freight became due. See also ibid, paragraph 183 of
A/CN.9/510.
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unless the parties have agreed that the freight is earned, wholly or partly, at an
earlier point in time.

2. Unless otherwise agreed, no freight becomes due for any goods that are
lost before the freight for those goods is earned.

Article 42.
Variant A149

1. Freight is payable when it is earned, unless the parties have agreed that the
freight is payable, wholly or partly, at an earlier or later point in time.

2. If subsequent to the moment at which the freight has been earned the
goods are lost, damaged, or otherwise not delivered to the consignee in
accordance with the provisions of the contract of carriage, freight shall remains
payable irrespective of the cause of such loss, damage or failure in delivery.

3. Unless otherwise agreed, payment of freight is not subject to set-off,
deduction or discount on the grounds of any counterclaim that the shipper or
consignee may have against the carrier, [the indebtedness or the amount of
which has not yet been agreed or established].

Variant B150:

If subsequent to the moment at which the freight has been earned the goods are
lost, damaged, or otherwise not delivered to the consignee in accordance with
the provisions of the contract of carriage, unless otherwise agreed, freight shall
remain payable irrespective of the cause of such loss, damage or failure in
delivery, nor is payment of freight subject to set-off, deduction or discount on
the grounds of any counterclaim that the shipper or consignee may have
against the carrier fthe indebtedness of which has not yet been agreed or
established 151.

Article 43.

1. Unless otherwise agreed, the shipper is liable to pay the freight and other
charges incidental to the carriage of the goods.

2. If'the contract of carriage provides that the liability of the shipper or any
other person identified in the contract particulars as the shipper will cease,
wholly or partly, upon a certain event or after a certain point of time, such
cessation is not valid:

(a) with respect to any liability under chapter 7 of the shipper or a
person mentioned in article 31; or

(b) with respect to any amounts payable to the carrier under the contract

149 Variant A of article 42 is based on the original text of the draft instrument.

150 See supra note 147, paragraph 183 of A/CN.9/510.

151 As noted in paragraph 182 of A/CN.9/510, wide support was expressed for including in
the draft provision the words currently between square brackets, “the indebtedness or the amount
of which has not yet been agreed or established”.
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of carriage, except to the extent that the carrier has adequate security pursuant
to article 45 or otherwise for the payment of such amounts.
(c) to the extent that it conflicts with article 62.152

Article 44.

1. If the contract particulars in a negotiable!53 transport document or a[n]
negotiablels4 electronic record contain the statement “freight prepaid” or a
statement of a similar nature, then neither the holder nor the consignee, shall
be liable for the payment of the freight. This provision shall not apply if the
holder or the consignee is also the shipper.

[If the contract particulars in a non-negotiable transport document or in a
non-negotiable electronic record contain a statement “freight prepaid” or a
statement of a similar nature, then it shall be presumed that the shipper is liable
for the payment of the freight.]155

2.
Variant A of paragraph 2156

If the contract particulars in a transport document or an electronic record
contain the statement “freight collect” or a statement of similar nature, [such a
statement puts the consignee on notice that it may be liable for the payment of
the freight][the right of the consignee to obtain delivery of the goods is
conditional on the payment of freight].157

Variant B of paragraph 2
If the contract particulars in a transport document or an electronic record
contain the statement “freight collect”, or a statement of a similar nature, that
constitutes a provision that, in addition to the shipper, any holder or consignee
who takes delivery of the goods or exercises any right in relation to the goods
will thereupon become liable for the freight.158

152 As noted in paragraph 189 of A/CN.9/510, the Working Group took note of the criticism
of provision 9.3(b) (now paragraph 2) (noted in paragraphs 185 to 188 of A/CN.9/510) and decided
to postpone its decision on the matter until the issue, including the practical context in which the
provision was to operate, was further studied.

153 Paragraph 110 of A/CN.9/525 noted the suggestion that the declaration in subparagraph
9.4(a) (now paragraph 1) was too radical in freeing the holder and consignee of any responsibility
for the payment of freight, and instead that it would be better to create a presumption of the absence
of a debt for freight. However, the alternative view was expressed that subparagraph 9.4(a) (now
paragraph 1) should not create a presumption that the freight had been prepaid. A possible answer
to this suggestion reported in paragraph 110 would be to draw a distinction between negotiable and
non-negotiable transport documents or electronic records.

154 [bid.

155 See supra note 153.

156 Variant A of paragraph 2 is based on the original text of the draft instrument.

157 See supra note 153.

158 Asnoted in paragraph 111 of A/CN.9/525, it was said that draft articles 12.2.2 and 12.2.4
(now articles 60(2) and 62) were intimately linked with subparagraph 9.4(b) (now paragraph 2),
and that consideration of these provisions should be undertaken at the same time. It was suggested
that if the consignee took any responsibility for the delivery of the goods, it should also be
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Article 45.

1. [Notwithstanding any agreement to the contrary,] if and to the extent that
under national law applicable to the contract of carriage the consignee is liable
for the payments referred to below, the carrier is entitled to retain the goods
until payment of

(a) freight, deadfreight, demurrage, damages for detention and all other
reimbursable costs incurred by the carrier in relation to the goods,

(b) any damages due to the carrier under the contract of carriage,

(c) any contribution in general average due to the carrier relating to the
goods
has been effected, or adequate security for such payment has been provided.

2. If'the payment as referred to in paragraph 1 of this article is not, or is not
fully, effected, the carrier is entitled to sell the goods (according to the
procedure, if any, as provided for in the applicable national law) and to satisfy
the amounts payable to it (including the costs of such recourse) from the
proceeds of such sale. Any balance remaining from the proceeds of such sale
shall be made available to the consignee. 159

CHAPTER 10. DELIVERY TO THE CONSIGNEE

Article 46.

When the goods have arrived at their destination, the consignee [that exercises
any of its rights under the contract of carriage]160 shall accept delivery of the
goods at the time and location mentioned in article 7(3). [If the consignee, in
breach of this obligation, leaves the goods in the custody of the carrier or the
performing party, the carrier or performing party will act in respect of the
goods as an agent of the consignee, but without any liability for loss or damage
to these goods, unless the loss or damage results from a personal act or

responsible for the freight. At the same time, it was noted that subparagraph 9.4(b) (now paragraph
2) could serve to provide information or a warning that freight was still payable. However, it was
suggested that the payment of freight should be a condition for the consignee to obtain delivery of
the goods, rather than an obligation. It was further noted that subparagraph 9.4(b) (now paragraph
2) should focus on the payment of freight in fact, rather than on who should bear the obligation for
the unpaid freight. As noted in paragraph 112 of A/CN.9/525, one proposal to remedy the
perceived problem was to replace the words “such a statement puts the consignee on notice that it
may be liable for the payment of the freight” with the words, “the payment of freight is a condition
for the exercise by the consignee of the right to obtain delivery of the goods.” Paragraph 113 of
A/CN.9/525 noted the alternative suggestion used in order to overcome the problems outlined in
paragraphs 111 and 112.

159 Although the text of paragraph 9.5 (now article 45) was heavily criticised in paragraphs
115 to 122 of A/CN.9/525, it does not appear that the Secretariat has been requested to prepare a
new draft or an alternative draft. Paragraph 123 of A/CN.9/525 noted that the Working Group
decided that paragraph 9.5 (now article 45) should be retained in the draft instrument for
continuation of the discussion at a later stage.

160 As noted in paragraph 67 of A/CN.9/526, a preference was expressed for the obligation
to accept delivery not to be made dependent upon the exercise of any rights by the consignee, but
rather that it be unconditional.
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omission of the carrier [or of the performing party]i6! done with the intent to
cause such loss or damage, or recklessly, with the knowledge that such loss or
damage probably would result.]162

Article 47.

On request of the carrier or the performing party that delivers the goods, the
consignee shall confirm delivery of the goods by the carrier or the performing
party in the manner that is customary at the place of destination. 163

Article 48.

If no negotiable transport document or no negotiable electronic record has
been issued:
(a) If the name and address of the consignee is not mentioned in the
contract particulars the controlling party shall advise the carrier therof, prior to
or upon the arrival of the goods at the place of destination; 164

(b) Variant A of paragraph (b)165

The carrier shall deliver the goods at the time and location mentioned in article
7(3) to the consignee upon the consignee’s production of proper
identification;166

Variant B of paragraph (b)

As a requisite for delivery, the consignee shall produce proper identification.

Variant C of paragraph (b)

The carrier may refuse delivery if the consignee does not produce proper
identification.

161 As noted in paragraph 70 of A/CN.9/526, it was suggested that the concern that
performing parties could become liable through the act or omission of the carrier pursuant to the
second sentence of paragraph 10.1 (now article 46) could be clarified with the addition of the
phrase “or of the performing party” after the phrase “personal act or omission of the carrier”.

162 As noted in paragraph 67 of A/CN.9/526, suggestions were made that paragraph 10.1
(now article 46) and 10.4 (now articles 50, 51 and 52) could be merged, or that to reduce the
confusion caused by the interplay of paragraphs 10.1 (now article 46) and 10.4 (now articles 50,
51, and 52), the second sentence of paragraph 10.1 (now article 46) could be deleted, and
paragraph 10.4 (now articles 50, 51, and 52) could be left to stand on its own. The second of these
alternatives has been chosen, and the last sentence has been placed in square brackets.

163 As noted in paragraph 73 of A/CN.9/526, the Working Group found the substance of
paragraph 10.2 (now article 47) to be generally acceptable.

164 As noted in paragraph 77 of A/CN.9/526, the Working Group found the principles
embodied in subparagraph 10.3.1 (now article 48) to be generally acceptable. The Working Group
requested the Secretariat to prepare a revised draft with due consideration being given to the views
expressed and to the suggestions made.

The suggestion made in paragraph 75 of A/CN.9/526, regarding the identity of the consignee has
been incorporated in the text. See also the note to subparagraph 8.2.1 (now article 34(1)), supra,
note 130.

165 Variant A of paragraph (b) is based on the original text of the draft instrument.

166 The suggestion made in paragraph 76 of A/CN.9/526 that subparagraph 10.3.1(ii) (now
paragraph b) should be revised by referring to the carrier’s right to refuse delivery without the
production of proper identification, but that this should not be made an obligation of the carrier
has been incorporated in the text of both Variant B and C.
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(c) If the consignee does not claim delivery of the goods from the
carrier after their arrival at the place of destination, the carrier shall advise
the controlling party or, if it, after reasonable effort, is unable to identify the
controlling party, the shipper, accordingly. In such event such controlling party
or shipper shall give instructions in respect of the delivery of the goods. If the
carrier is unable, after reasonable effort, to identify and find the controlling
party or the shipper, then the person mentioned in article 31 shall be deemed
to be the shipper for purposes of this paragraph.167

Article 49.

If a negotiable transport document or a negotiable electronic record has been
issued, the following provisions shall apply:

(a) (i) Without prejudice to article 46 the holder of a negotiable
transport document is entitled to claim delivery of the goods from the carrier
after they have arrived at the place of destination, in which event the carrier
shall deliver the goods at the time and location mentioned in article 7(3) to
such holder upon surrender of the negotiable transport document. In the event
that more than one original of the negotiable transport document has been
issued, the surrender of one original will suffice and the other originals cease
to have any effect or validity.

(i) Without prejudice to article 46 the holder of a negotiable
electronic record is entitled to claim delivery of the goods from the carrier after
they have arrived at the place of destination, in which event the carrier shall
deliver the goods at the time and location mentioned in article 7(3) to such
holder if it demonstrates in accordance with the rules of procedure mentioned
in article 6 that it is the holder of the electronic record. Upon such delivery,
the electronic record ceases to have any effect or validity.168

(b) If the holder does not claim delivery of the goods from the carrier
after their arrival at the place of destination, the carrier shall advise accordingly
the controlling party or, if, after reasonable effort, it is unable to identify or find
the controlling party, the shipper. In such event the controlling party or shipper
shall give the carrier instructions in respect of the delivery of the goods. If the
carrier is unable, after reasonable effort, to identify and find the controlling
party or the shipper, then the person mentioned in article 31 shall be deemed
to be the shipper for purposes of this paragraph. 169

167 As noted in paragraph 82 of A/CN.9/526, a suggestion was made during the
consideration of subparagraph 10.3.2(b) (now article 49(b)) that the principles expressed therein
should also apply in cases where no negotiable instrument had been issued. A provision to this
effect has been added as subparagraph 10.3.1(iii (now paragraph (c)).

168 Subject to the note of caution raised in paragraph 80 of A/CN.9/526, that the Working
Group would have to carefully examine the balance of different rights and obligations, and their
consequences, amongst the parties, in order to strike the right level and reach a workable solution,
as noted in paragraph 81 of A/CN.9/526, the Working Group found the substance of subparagraphs
10.3.2(a)(i) and (ii) (now paragraphs (a)(i) and (ii)) to be generally acceptable.

169 The first suggestion made in paragraph 82 of A/CN.9/526, that the carrier should have
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(c) [Notwithstanding the provision of paragraph (d) of this article,]170
the carrier that delivers the goods upon instruction of the controlling party or
the shipper in accordance with paragraph (b) of this article shall be discharged
from its obligation to deliver the goods under the contract of carriage [to the
holder], irrespective of whether the negotiable transport document has been
surrendered to it, or the person claiming delivery under a negotiable electronic
record has demonstrated, in accordance with the rules of procedure referred to
in article 6, that it is the holder.

(d) [Except as provided in paragraph (c) above]17! If the delivery of the
goods by the carrier at the place of destination takes place without the
negotiable transport document being surrendered to the carrier or without the
demonstration referred to in paragraph (a) (ii) above, a holder who becomes a
holder after the carrier has delivered the goods to the consignee or to a person
entitled to these goods pursuant to any contractual or other arrangement other
than the contract of carriage will only acquire rights [against the carrier]!72
under the contract of carriage if the passing of the negotiable transport
document or negotiable electronic record was effected in pursuance of
contractual or other arrangements made before such delivery of the goods,
unless such holder at the time it became holder did not have or could not
reasonably have had knowledge of such delivery. [This paragraph does not

the obligation of accepting the negotiable transport document and of notifying the controlling
party if the holder of the document did not claim delivery. These concerns appear to be already
addressed by the text of subparagraph 10.3.2(b) (now paragraph b). The second suggestion in
paragraph 82 of A/CN.9/526 that this subparagraph should set out the consequences for the carrier
when it failed to notify the controlling party or the shipper or the deemed shipper has met with
objections and, therefore, has not been included in the revised text.

170 As noted in paragraph 83 of A/CN.9/526, it was suggested that it was unclear how
subparagraphs 10.3.2(c) and (d) (now paragraphs (c) and(d)) worked together, since the holder in
good faith in the latter provision acquired some legal protection, but the holder’s legal position was
unclear. It was requested that the drafting in this regard be clarified. It should be noted that a link
between subparagraphs 10.3.2(c) and (d) (now paragraphs (c) and (d)) already exists, since
subparagraph 10.3.2(c) (now paragraph (c)) starts with the words, “Notwithstanding the provision
of paragraph (d) of this article”. This is a technique used in other provisions of the draft instrument,
such as paragraphs 5.3 (now article 12) and 6.1.3 (now article 14(2)). Other alternatives are
possible, for example, to start subparagraph (d) with the words “Except as provided” or to add at
the end of that paragraph a new sentence reading “The provisions of this paragraph (d) do not
apply where the goods are delivered by the carrier pursuant to paragraph (c) of this article.” The
various alternatives are provisionally inserted in square brackets.

171 As noted in paragraph 83 of A/CN.9/526. See supra note 170.

172 Various comments and explanations with respect to subparagraph 10.3.2(d) (now
paragraph d) are noted in paragraphs 83 to 88 of A/CN.9/526. The first concern expressed in
paragraph 88 of A/CN.9/526 is that the rights of the holder who was in possession of the negotiable
transport document after delivery had been effected should be more precisely established. It is
thought that a solution might be to indicate in subparagraph (d) that the rights are acquired against
the carrier, and this language has been inserted into the provision. It could also be added that such
rights arise from the failure of the carrier to fulfil its obligation under paragraph 5.1 (now article
10), but this may not be advisable. In addition, attention is drawn to the new much wider provision
suggested for paragraph 13.1 (now article 59), infra. The second concern expressed in paragraph
88 of A/CN.9/526 that there was a lack of certainty regarding the phrase “could not reasonably
have had knowledge of such delivery” has not specifically been addressed.
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apply where the goods are delivered by the carrier pursuant to paragraph (c)
above.]173

(e) If the controlling party or the shipper does not give the carrier
adequate instructions as to the delivery of the goods [or in cases where the
controlling party or the shipper cannot be found]!74, the carrier is entitled,
without prejudice to any other remedies that the carrier may have against such
controlling party or shipper, to exercise its rights under articles 50, 51 and 52.

Article 50.

1. If'the goods have arrived at the place of destination and

(a) the goods are not actually taken over by the consignee at the time
and location mentioned in article 7(3) [and no express or implied contract has
been concluded between the carrier or the performing party and the consignee
that succeeds to the contract of carriage]175; or

(b) the carrier is not allowed under applicable law or regulations to deliver
the goods to the consignee,

then the carrier is entitled to exercise the rights and remedies mentioned in
paragraph 2.

2. Under the circumstances specified in paragraph 1, the carrier is entitled,
at the risk and account and at the expense176 of the person entitled to the goods,
to exercise some or all of the following rights and remedies:

(a) to store the goods at any suitable place;

(b) to unpack the goods if they are packed in containers, or to act
otherwise in respect of the goods as, in the opinion of the carrier,
circumstances reasonably may require; or

(c) tocause the goods to be sold in accordance with the practices, or the
requirements under the law or regulations, of the place where the goods are
located at the time.

3. If the goods are sold under paragraph 2(c), the carrier may deduct from
the proceeds of the sale the amount necessary to

173 As noted in paragraph 83 of A/CN.9/526. See supra note 170.

174 This addition has been made on the basis of the suggestion in paragraph 89 of
A/CN.9/526 that subparagraph 10.3.2(e) (now paragraph (e)) should be aligned with subparagraph
10.3.2(b) (now paragraph (b)) through the insertion of this phrase.

175 As noted in paragraph 92 of A/CN.9/526, concern was expressed with respect to the
phrase “no express or implied contract has been concluded between the carrier or the performing
party and the consignee that succeeds to the contract of carriage” as confusing, since it could be
seen to concern a contract for warehousing if it is one that “succeeds to the contract of carriage”,
and the notion of “express or implied” was also said to be difficult to understand. The phrase has
thus been placed in square brackets for possible future deletion.

176 As noted in paragraph 97 of A/CN.9/526, concern was expressed that when the carrier
exercised its rights under subparagraph 10.4.1 (now article 50) it could result in costs in addition
to those arising from loss or damage, and that the value of the goods might not in some cases cover
the costs incurred. The addition of the phrase “and at the expense” adding in subparagraph
10.4.1(b) (now paragraph 2) is intended to meet these concerns.
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(a) pay or reimburse any costs incurred in respect of the goods; and
(b) pay or reimburse the carrier any other amounts that are referred to
in article 45(1) and that are due to the carrier.
Subject to these deductions, the carrier shall hold the proceeds of the sale for
the benefit of the person entitled to the goods.

Article 51.

The carrier is only allowed to exercise the right referred to in article 46 after it
has given a reasonable advancel77 notice to the person stated in the contract
particulars as the person to be notified of the arrival of the goods at the place
of destination, if any, or to the consignee, or otherwise to the controlling party
or the shipper that the goods have arrived at the place of destination.

Article 52.

When exercising its rights referred to in article 50(2), the carrier or performing
party shall be liable178 for loss of or damage to these goods, only if the loss or
damage results from [an act or omission of the carrier or of the performing
party done with the intent to cause such loss or damage, or recklessly, with the
knowledge that such loss or damage probably would result]179.

CHAPTER 11. RIGHT OF CONTROL

Article 53.

[The right of control [means][includes][comprises] the right to agree with the
carrier to a variation of the contract of carriage and the right180 under the

177 As noted in paragraph 93 of A/CN.9/526, the question was raised why only notice was
necessary and why the carrier did not have to wait for a response or reaction from the person
receiving the notice before exercising its rights. The addition of the phrase “a reasonable advance”
before the word “notice” in subparagraph 10.4.2 (now article 51) is intended to meet these
concerns.

178 The concern expressed in paragraph 94 of A/CN.9/526 that the wording of subparagraph
10.4.3 (now article 52) could be seen to suggest that the act or omission of the carrier could result
in the liability of the performing party. The deletion of the words “acts as an agent of the person
entitled to the goods but without any liability” and the addition of the words “shall only be liable”,
is intended to meet this concern.

179 As noted in paragraph 94 of A/CN.9/526, it was suggested that the phrase “or of the
performing party” be added after the phrase “personal act or omission of the carrier”, and that the
word “personal” be deleted. Both of these suggestions have been adopted in the text. The
suggestion in paragraph 96 of A/CN.9/526 that subparagraphs 10.4.3 (now article 52) and 10.4.1
(now article 50) had similarities in their content that should be reflected in their language was not
thought to have received enough support for reflection in the text.

180 The concerns raised in paragraph 103 of A/CN.9/526 that subparagraph (iv) (now
paragraph (d)) should be deleted to preserve the unilateral nature of any instruction that might be
given to the carrier by the controlling party, as opposed to any modification regarding the terms of
the contract of carriage, which would require the mutual agreement of the parties to that contract.
In response, it was suggested that this provision served a useful purpose in the definition of the
right of control in that it made it clear that the controlling party should be regarded as the
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contract of carriage to give the carrier instructions in respect of the goods
during the period of its responsibility as stated in article 7(1)]181 Such right to
give the carrier instructions comprises rights to:

(a) give or modify instructions in respect of the goods [that do not
constitute a variation of the contract of carriage]!82;

(b) demand delivery of the goods before their arrival at the place of
destination;

(c) replace the consignee by any other person including the controlling

party;
[(d) agree with the carrier to a variation of the contract of carriage.] 183

Article 54.

1.  When no negotiable transport document or no negotiable electronic
record is issued, the following rules apply:

(a) The shipper is the controlling party unless the shipper [and
consignee agree that another person is to be the controlling party and the
shipper so notifies the carrier. The shipper and consignee may agree that the
consignee is the controlling party] [designates the consignee or another person
as the controlling party]i84.

(b) The controlling party is entitled to transfer the right of control to
another person, upon which transfer the transferor loses its right of control.
The transferor [or the transferee]185 shall notify the carrier of such transfer.

(c) When the controlling party exercises the right of control in
accordance with article 53, it shall produce proper identification.

counterpart of the carrier during the voyage. These concerns could be met by placing
subparagraph (iv) (now paragraph (d)) in square brackets, and by inserting a phrase such as that in
subparagraph (iv) (now paragraph (d)) in the chapeau of paragraph 11.1 (now article 53). It should
also be noted that the first sentence of the chapeau will have to be adjusted if a definition based
upon it is included in article 1(g).

181 The Working Group may wish to consider whether this sentence should be somewhat altered
and moved to the article 1(g) definition of “right of control”. Should the Working Group decide
to move the sentence, the suggested modifications to the chapeau and to subparagraph (d), supra
note 180, should be readdressed.

182 The concern was raised in paragraph 102 of A/CN.9/526 that the phrase “give or modify
instructions...that do not constitute a variation of the contract” might be read as contradicting
themselves. It was stated in response that a clear distinction should be made in substance between
what was referred to as a minor or “normal” modification of instructions given in respect of the
goods and a more substantive variation of the contract of carriage. These concerns could be
reflected by deleting the words placed in square brackets, since they would seem to be unnecessary
in light of the limits within which the right can be exercised are set out in subparagraph 11.3(a)
(now article 55(1)).

183 See supra, note 180.

184 The question was raised in paragraph 105 of A/CN.9/526 why the consent of the
consignee was required to designate a controlling party other than the shipper, when the consignee
was not a party to the contract of carriage. Further, it was observed that if the contract provided
for the shipper to be the controlling party, subparagraph (ii) (now paragraph 1(b)) conferred to him
the power to unilaterally transfer his right of control to another person. These concerns were
addressed by placing the words that follow the words “unless the shipper” in square brackets for
possible deletion and inserting instead, in square brackets, the text “designates the consignee or
another person as the controlling party”.
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[(d) The right of control [terminates] [is transferred to the consignee]
when the goods have arrived at destination and the consignee has requested
delivery of the goods.]186

2. When a negotiable transport document is issued, the following rules
apply:

(a) The holder!87 or, in the event that more than one original of the
negotiable transport document is issued, the holder of all originals is the sole
controlling party.

(b) The holder is entitled to transfer the right of control by passing the
negotiable transport document to another person in accordance with article 59,
upon which transfer the transferor loses its right of control. If more than one
original of that document was issued, all originals must be passed in order to
effect a transfer of the right of control.

(c) Inorder to exercise the right of control, the holder shall, if the carrier
so requires, produce the negotiable transport document to the carrier. If more
than one original of the document was issued, all originals [except those that
the carrier already holds on behalf of the person seeking to exercise a right of
control] shall be produced, failing which the right of control cannot be
exercised 188,

(d) Any instructions as referred to in article 53(b), (c) and (d) given by
the holder upon becoming effective in accordance with article 55 shall be
stated on the negotiable transport document.

3. When a negotiable electronic record is issued:

(a) The holder is the sole controlling party and is entitled to transfer the
right of control to another person by passing the negotiable electronic record
in accordance with the rules of procedure referred to in article 6, upon which
transfer the transferor loses its right of control.

(b) Inorder to exercise the right of control, the holder shall, if the carrier
so requires, demonstrate, in accordance with the rules of procedure referred to

185 The concern mentioned in paragraph 107 of A/CN.9/526 that in certain countries, the
transfer of the right of control could not be completed by a mere notice given by the transferee to
the carrier could be met by deleting the words “or the transferee” in subparagraph 11.2(a)(ii) (now
paragraph 1(b)). This phrase placed in square brackets.

186 As mentioned in paragraph 106 of A/CN.9/526 and in paragraph 188 of
A/CN.9/WG.III/WP21, the controlling party remained in control of the goods until their final
delivery. However, nothing is said in paragraph 11.2 (now article 54) regarding the time until
which the right of control can be exercised in case non-negotiable transport document or electronic
record is issued. It is thought that something could be said to take care of the observation that has
been made, and subparagraph 11.2(a)(iv) (now paragraph 1(d)) has been added. Note, however,
that paragraph 106 of A/CN.9/526 also notes the concern that the common shipper’s instruction to
the carrier not to deliver the goods before it had received the confirmation from the shipper that
payment of the goods had been effected could be frustrated. Further, since article 53 states that
the right of control is the right to give the carrier instructions during the period of responsibility as
set out under article 7, it may be unnecessary to state when the right of control ends.

187 As noted in paragraph 109 of A/CN.9/526, the concern raised in respect of the reference
to the “holder” does not seem to be justified in consideration of the definition of “holder” in
paragraph 1.12 (now article 1(f)).
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in article 6, that it is the holder.

(c) Any instructions as referred to in article 53(b), (c) and (d) given by
the holder upon becoming effective in accordance with article 55 shall be
stated in the electronic record.189

4. Notwithstanding article 62, a person, not being the shipper or the person
referred to in article 31, that transferred the right of control without having
exercised that right, shall upon such transfer be discharged from the liabilities
imposed on the controlling party by the contract of carriage or by this
instrument. 190

Article 55.
1. Variant A of paragraph 1191

Subject to paragraphs 2 and 3 of this article, if any instruction mentioned in
article 53(a), (b) or (c)

(a) canreasonably be executed according to its terms at the moment that
the instruction reaches the person to perform it;

(b) will not interfere with the normal operations of the carrier or a
performing party; and

(c) would not cause any additional expense, loss, or damage to the
carrier, the performing party, or any person interested in other goods carried on
the same voyage,
then the carrier shall execute the instruction. If it is reasonably expected that
one or more of the conditions mentioned in sub-paragraphs (a), (b), (c)of this
paragraph is not satisfied, then the carrier is under no obligation to execute the
instruction. 192

188 As noted in paragraph 110 of A/CN.9/526, the Working Group was in agreement that
subparagraph 11.2(b)(iii) (now paragraph 2(c)) did not sufficiently address the consequences of
the situation where the holder failed to produce all copies of the negotiable document to the carrier,
and that in such cases, the carrier should be free to refuse to follow the instructions given by the
controlling party. The Working Group was generally of the opinion that, should not all copies of
the bill of lading be produced by the controlling party, the right of control could not be exercised,
and that an exception should be made to the rule under which the controlling party should produce
all the copies of the bill of lading to address the situation where one copy of the bill of lading was
already in the hands of the carrier. In order to meet these concerns, it is suggested that the phrases
noted should be added to subparagraph 11.2(b)(iii) (now paragraph 2(c)).

189 As noted in paragraph 112 of A/CN.9/526, the Working Group deferred consideration of
subparagraph 11.2(c) (now paragraph 3) until it had come to a more precise understanding of the
manner in which the issues of electronic commerce would be addressed.

190 As noted in paragraph 113 of A/CN.9/526, the Working Group found the substance of
subparagraph 11.2(d) (now paragraph 4) to be generally acceptable.

191 Variant A of paragraph 1 is based on the original text of the draft instrument.

192 As noted in paragraph 117 of A/CN.9/526, the Working Group generally agreed that
subparagraph 11.3(a) (now paragraph 1) should be recast to reflect the views and suggestions in
paragraphs 114 to 116. It was agreed that the new structure of the paragraph should address, first,
the circumstances under which the carrier should follow the instructions received from the
controlling party, then, the consequences of execution or non-execution of such instructions. The
Secretariat was requested to prepare a revised draft of the provision, with possible variants, for
continuation of the discussion at a future session.
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Variant B of paragraph 1

Subject to paragraphs 2 and 3 of this article, the carrier shall be bound to
execute the instructions mentioned in article 53(a), (b), and (c) if:

(a) the person giving such instructions is entitled to exercise the right of
control;

(b) the instructions can reasonably be executed according to their terms
at the moment that they reach the carrier;

(c) the instructions will not interfere with the normal operations of the
carrier or a performing carrier.193

2. In any event, the controlling party shall reimburse!94 the carrier,
performing parties, and any persons interested in other goods carried on the
same voyage for any additional expense that they may incur and indemnify
them against any loss, or damage that may suffer as a result of executing any
instruction under this article.195

3. [Ifthe carrier

(a) reasonably expects that the execution of an instruction under this
article will cause additional expense, loss, or damage; and

(b) is nevertheless willing to execute the instruction,
then the carrier is entitled to obtain security from the controlling party] If
requested by the carrier, the controlling party shall provide security196 for the
amount of the reasonably expected additional expense, loss, or damage.

4. The carrier shall be liable for loss of or damage to the goods resulting
from its failure to comply with the instructions of the controlling party in

193 As noted in paragraph 114 of A/CN.9/526, to avoid a contradiction between
subparagraphs 11.3(a)(iii) (now paragraph 1(c)) and subparagraph 11.1(ii) (now article 53(b))
with respect to the right of control and the possible generation of “additional expenses”, it was
suggested that either the carrier should be under no obligation to execute the instruction received
under subparagraph 11.1(ii) (now article 53(b)) or that subparagraph 11.3(a)(iii) (now paragraph
1(c)) should limit the obligation of the carrier to execute to cases where the instruction would not
cause “‘significant” additional expenses. Further, as noted in paragraph 115 of A/CN.9/526, broad
support was expressed in the Working Group for the deletion of subparagraph 11.3(a)(iii) (now
paragraph 1(c)). In view of these suggestions, subparagraph 11.3(a) (now paragraph 1) could be
reworded as indicated, and the right of the carrier under subparagraph 11.3(c) (now paragraph 3)
could be made more stringent, as indicated infia note 196. In addition, subparagraph 11.3(a)(iii)
(now paragraph 1(c)) has been deleted.

194 As noted in paragraph 56 of A/CN.9/510 and in paragraph 118 of A/CN.9/526, the
notion of “indemnity” inappropriately suggested that the controlling party might be exposed to
liability, and that notion should be replaced by that of “remuneration”, which was more in line with
the rightful exercise of its right of control by the controlling party.

195 The changes to subparagraph 11.3(b) (now paragraph 2) have been made in view of the
suggestion in paragraph 117 of A/CN.9/526 that the new structure of the paragraph should address,
first, the circumstances under which the carrier should follow the instructions received from the
controlling party, then, the consequences of execution or non-execution of such instructions.

196 Although subparagraph 11.3(c) (now paragraph 3) was found “generally acceptable”, as
noted in paragraph 119 of A/CN.9/526, the changes indicated have been made in connection with
the comments on subparagraph 11.3(a) (now article 51(1)). See note 193 supra.
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breach of its obligation under paragraph 1 of this article.197

Article 56.

Goods that are delivered pursuant to an instruction in accordance with article
53(b) are deemed to be delivered at the place of destination and the provisions
relating to such delivery, as laid down in chapter 10, are applicable to such
goods. 198

Article 57.

If during the period that the carrier or a performing party holds the goods in its
custody, the carrier or a performing party reasonably requires information,
instructions, or documents in addition to those referred to in article 27(a), the
controlling party, on request of the carrier or such performing party, shall
provide such information.199 If the carrier, after reasonable effort, is unable to
identify and find the controlling party, or the controlling party is unable to
provide adequate information, instructions, or documents to the carrier, the
obligation to do so shall be on the shipper or the person referred to in article 31.

Article 58.

Articles 53(b) and (c¢) and 55 may be varied by agreement between the parties.
The parties may also restrict or exclude the transferability of the right of
control referred to in article 54(1)(b). If a negotiable transport document or a
negotiable electronic record is issued, any agreement referred to in this

197 As noted in paragraph 116 of A/CN.9/526 a question was raised regarding the nature of
the obligation incurred by the carrier under paragraph 11.3 (now article 55), and whether the
carrier should be under an obligation to perform or under a less stringent obligation to undertake
its best efforts to execute the instructions received from the controlling party. The view was
expressed that the former, more stringent obligation, should be preferred. However, the carrier
should not bear the consequences of failure to perform if it could demonstrate that it had
undertaken reasonable efforts to perform or that performance would have been unreasonable under
the circumstances. As to the consequences of the failure to perform, it was suggested that the draft
instrument should be more specific, for example, by establishing the type of liability incurred by
the carrier and the consequences of non-performance on the subsequent execution of the contract.
In furtherance of these views, a new subparagraph 11.3(d) (now paragraph 4) has been added. As
regards the consequences of the non-execution of the instructions, obviously where such execution
should have taken place, it is assumed that the implied intention was to provide that the carrier
would be liable in damages. If the Working Group decides to include a provision to that effect, it
may also wish to consider whether there should be a limitation on such liability.

198 As noted in paragraph 120 of A/CN.9/526, the Working Group found the substance of
paragraph 11.4 (now article 56) to be generally acceptable.

199 As noted in paragraph 121 of A/CN.9/526, the suggestion that paragraph 11.5 (now
article 57) should allow the carrier the choice to seek instructions from “the shipper or the
controlling party” was not supported. As noted in paragraph 122 of A/CN.9/526, the suggestion
to add reference to the performing party in addition to the carrier, to the performing party was
generally supported. In view also of the recommendation mentioned in paragraph 123 of
A/CN.9/526, changes have been made in an attempt to clarify the formulation of the subparagraph
11.5 (now article 57).
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paragraph must be stated or incorporated200 in the contract particulars.

CHAPTER 12. TRANSFER OF RIGHTS

Article 59.

1. If a negotiable transport document is issued, the holder is entitled to
transfer the rights incorporated in such document by passing such document to
another person,

(a) if an order document, duly endorsed either to such other person or
in blank, or,

(b) if a bearer document or a blank endorsed document, without
endorsement, or,

(c) if a document made out to the order of a named party and the
transfer is between the first holder and such named party, without
endorsement. 201

2. Ifanegotiable electronic record is issued, its holder is entitled to transfer

the rights incorporated in such electronic record, whether it be made out to
order or to the order of a named party, by passing the electronic record in
accordance with the rules of procedure referred to in article 6.202

Article 60.

1. Without prejudice to article 57, any holder that is not the shipper and that
does not exercise any right under the contract of carriage, does not assume any

liability under the contract of carriage solely by reason of becoming a holder.
203

2. Any holder that is not the shipper and that exercises any right under the
contract of carriage, assumes [any liabilities imposed on it under the contract

200 As noted in paragraph 126 of A/CN.9/526, there was broad support in the Working
Group that the revised draft of paragraph 11.6 (now article 58) should avoid suggesting any
restriction to the freedom of parties to derogate from article 11 (now chapter 11). Further, it
appears to be implied that the last sentence of subparagraph 11.6 (now article 58) should apply
only if a negotiable document or electronic record is issued. This has consequently been mentioned
in the revised text, together with the suggested reference to agreements incorporated by reference.

201 As noted in paragraph 133 of A/CN.9/526, there was strong support in the Working
Group to maintain the text of subparagraph 12.1.1 (now article 59(1)) as drafted in order to
promote harmonization and to accommodate negotiable electronic records. The concern raised in
paragraph 132 of A/CN.9/526 regarding nominative negotiable documents under certain national
laws was noted.

202 As noted in paragraph 134 of A/CN.9/526, the Working Group took note that
subparagraph 12.1.2 (now paragraph 2) would be discussed at a later date in conjunction with the
other provisions in the draft instrument regarding electronic records.

203 As noted in paragraph 136 of A/CN.9/526, there was some support in the Working
Group for the view that the concept in subparagraph 12.2.1 (now paragraph 1) was superfluous.
However, it does not appear that there was enough support in the Working Group for this
conclusion.



178 CMIYEARBOOK 2003

Transport Law

of carriage to the extent that such liabilities are incorporated in or ascertainable
from the negotiable transport document or the negotiable electronic record]
[the liabilities imposed on the controlling party under chapter 11 and the
liabilities imposed on the shipper for the payment of freight, dead freight,
demurrage and damages for detention to the extent that such liabilities are
incorporated in the negotiable transport document or the negotiable electronic
record]204,

3. Any holder that is not the shipper and that

(a) under article 4 agrees with the carrier to replace a negotiable
transport document by a negotiable electronic record or to replace a negotiable
electronic record by a negotiable transport document, or

(b) under article 59 transfers its rights,
does not exercise any right under the contract of carriage for the purpose of
paragraphs 1 and 2.205

Article 61.

The transfer of rights under a contract of carriage pursuant to which no
negotiable transport document or no negotiable electronic record is issued
shall be effected in accordance with the provisions of the applicable law. Such
transfer of rights may be effected by means of electronic communication. A
transfer of the right of control cannot be completed without a notification of
such transfer to the carrier [by the transferor or the transferee].206

Article 62.

If the transfer of rights under a contract of carriage pursuant to which no
negotiable transport document or no negotiable electronic record has been

204 As noted in paragraph 140 of A/CN.9/526, the Working Group requested the Secretariat
to prepare a revised draft of subparagraph 12.2.2 (now paragraph 2) with due consideration being
given to the views expressed. However, the views expressed in the preceding paragraphs 137 to
139 are not consistent. Those that favoured a revision of the text requested that the subparagraph
stipulate which liabilities the holder that exercised any right under the contract of carriage would
assume pursuant to that contract. Despite there being opposition to such an itemization, an attempt
has been made to revise the text. It should be noted that there is a relevant type of liability that
ought perhaps to be considered: the liability in respect of loss, damage or injury caused by the
goods (but excluding in any event that for breach of the shipper’s obligations under paragraph 7.1
(now article 25)).

205 As noted in paragraph 141 of A/CN.9/526, the Working Group found the substance of
subparagraph 12.2.3 (now paragraph 3) to be generally acceptable.

206 As noted in paragraph 142 of A/CN.9/526, concern was raised with respect to a conflict
that could arise between paragraph 12.3 (now article 61) and national law in countries where notice
of transfer of rights must be given by the transferor, and may not be given by the transferor or the
transferee. Alternative suggestions were made in paragraph 142 of A/CN.9/526, but the first
suggestion, consisting in the addition at the end of the final sentence of a reference to the national
law applicable to the contract of carriage, might conflict with the subsequent suggestion in
paragraph 143 of A/CN.9/526 to refer generally in the first sentence to the “applicable law” rather
than to “the provisions of the national law applicable” in order to avoid potentially complex
conflict of law issues. Thus, the alternative suggestion, to delete the final words “by the transferor
or the transferee” was preferable, and these words have been placed in square brackets. Further,
the suggestion to insert a reference to the applicable law in the first sentence has been adopted, and
the entire article has been placed in square brackets, as suggested.
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issued includes the transfer of liabilities that are connected to or flow from the
right that is transferred, the transferor shall not be discharged from liability
unless with the consent of the carrier.]207

CHAPTER 13. RIGHTS OF SUIT

Article 63.
Variant A208

Without prejudice to articles 64 and 65, rights under the contract of carriage
may be asserted against the carrier or a performing party only by:

(a) the shipper,

(b) the consignee,

(c) any third party to which the shipper or the consignee has
transferred 209 its rights,
depending on which of the above parties suffered the loss or damage in
consequence of a breach of the contract of carriage,

(d) any third party that has acquired rights under the contract of carriage
by subrogation under the applicable national law, such as an insurer.
In case of any passing of rights of suit through assignment or subrogation as
referred to above, the carrier and the performing party are entitled to all
defences and limitations of liability that are available to it against such third
party under the contract of carriage and under this instrument.210

207 Asnoted in paragraph 148 of A/CN.9/526, in light of the discussion with respect to draft
article 12 (now chapter 12) and to paragraph 12.4 (now article 62) in particular, the Working Group
requested the Secretariat to prepare and place in square brackets a revised draft of paragraph 12.4
(now article 62), with due consideration being given to the views expressed. The relevant
suggestion made in the paragraphs 147 of A/CN.9/526 is that the liability of the transferor and the
transferee should not necessarily be joint and several. It has been suggested, as an alternative, that
the transferor shall not be discharged from liability without the consent of the carrier.

In addition, the Working Group may wish to consider the following alternative text to
replace articles 61 and 62:

“Article 61 bis.

1. If no negotiable transport document and no negotiable electronic record is issued, the transfer
of rights under a contract of carriage is subject to the law governing the contract for the transfer of
such rights or, if the rights are transferred otherwise than by contract, to the law governing such
transfer. [However, the transferability of the rights purported to be transferred is governed by the
law applicable to the contract of carriage.]

2. Regardless of the law applicable pursuant to paragraph 1, the transfer may be made by electronic
means, and it must, in order to be valid, be notified to the carrier [either by the transferor or by the
transferee].

3. If the transfer includes liabilities that are connected to or flow from the right that is transferred,
the transferor and the transferee are jointly and severally liable in respect of such liabilities.”

208 Variant A of article 63 is based on the original text of the draft instrument.

209 This change is suggested to make the language in this article consistent with those under
this chapter.

210 As noted in paragraph 157 of A/CN.9/526, while strong support was expressed for the
deletion of paragraph 13.1 (now article 63), the Working Group decided to defer any decision
regarding paragraph 13.1 (now article 63) until it had completed its review of the draft articles and
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Variant B

Any right under or in connection with a contract of carriage may be asserted
by any person having a legitimate interest in the performance of any obligation
arising under or in connection with such contract, where that person suffered
loss or damage.211

Article 64.

In the event that a negotiable transport document or negotiable electronic
record is issued, the holder is entitled to assert rights under the contract of
carriage against the carrier or a performing party, irrespective of it itself having

suffered loss or damage. H-sueh-helderdid-notsuffertheloss-ordameage-itself;

Article 65.

In the event that a negotiable transport document or negotiable electronic
record is issued and the claimant is not the holder, such claimant must, in
addition to its burden of proof that it suffered loss or damage in consequence
of a breach of the contract of carriage, prove that the holder did not suffer the
loss or damage in respect of which the claim is made.213

CHAPTER 14. TIME FOR SUIT

Article 66.
Variant A214

The carrier shall be discharged from all liability in respect of the goods if
judicial or arbitral proceedings have not been instituted within a period of
[one] year. The shipper shall be discharged from all liability under chapter 7
of this instrument if judicial or arbitral proceedings have not been instituted
within a period of [one] year. 215

further discussed the scope of application of the draft instrument.

211 As noted in paragraph 157 of A/CN.9/526, the Secretariat was requested to prepare
alternative wording in the form of a general statement recognizing the right of any person with a
legitimate interest in the contract of transport to exercise a right of suit where that person had
suffered loss or damage. The Working Group may wish to consider whether this language
adequately deals with the situation of the freight forwarder.

212 Although no request appears to have been made to the Secretariat in respect of paragraph
13.2 (now article 64) (see articles 160 and 161 of A/CN.9/526), from a drafting perspective, the
language could be improved as suggested. Moreover, it is questionable whether the last sentence
is necessary. In fact, if the right of the holder is recognized irrespective of such holder having
suffered loss or damage, the relation between the holder and the person who has suffered the loss
or damage remains outside the scope of the draft instrument.

213 As noted from the discussion of this provision in paragraph 162 of A/CN.9/526, the
Secretariat has not been requested to make a new draft. However, certain drafting changes are
suggested as indicated.

214 Variant A of article 66 is based on the original text of the draft instrument.

215 As noted in paragraph 169 of A/CN.9/526, the Working Group requested the Secretariat
to place “one” in square brackets, and to prepare a revised draft of paragraph 14.1 (now article 66),
with due consideration being given to the views expressed.



PART II - THE WORK OF THE CMI 181

Draft Instrument on the Carriage of Goods [Wholly or Partly] [by Sea]

Variant B

All [rights] [actions] relating to the carriage of goods under this instrument
shall be extinguished [time-barred] if judicial or arbitral proceedings have not
been commenced within the period of [one] year.

Article 67.

The period mentioned in article 66 commences on the day on which the carrier
has completed delivery to the consignee of the goods concerned pursuant to
article 7(3) or 7(4) or, in cases where no goods have been delivered, on the
[last] day on which the goods should have been delivered. The day on which
the period commences is not included in the period. 216

Concern was raised in paragraph 166 of A/CN.9/526 regarding why the time for suit for
shippers referred only to shipper liability pursuant to article 7 (now chapter 7) of the draft
instrument, and why it did not also refer to shipper liability pursuant to other articles, such as
article 9 (now chapter 9). A further suggestion was made that all persons subject to liability under
the contract of carriage should be included in paragraph 14.1 (now article 66). It could be
suggested that while not all liability arising out of the contract of carriage is regulated in the draft
instrument, e.g. the liability of the carrier for its failure to ship the goods, it might be appropriate
that article 14 (now chapter 14) would apply to all liabilities regulated in the draft instrument.

The suggestion in paragraph 166 of A/CN.9/526 to simply state that any suit relating to
matters dealt with in the draft instrument is barred (or any right extinguished) might be a good
solution.

Concern was also raised in paragraph 167 of A/CN.9/526 whether the lapse of time
extinguishes the right or bars the action. The lapse of time extinguishes the right under the Hague-
Visby Rules (article 3(6)), COTIF-CIM (article 47), Warsaw (article 29) and probably CMR
(article 32). It extinguishes the action under the Hamburg Rules (article 20), the 1980 Multimodal
Convention (article 25), CMNI (article 24) and Montreal (article 35). It might be advisable if at
present both alternatives should be considered. Therefore, an alternative text has been suggested
in Variant B.

216 As noted in paragraph 174 of A/CN.9/526, the Working Group requested the Secretariat
to retain the text of paragraph 14.2 (now article 67), with consideration being given to possible
alternatives to reflect the views expressed.

Concern was raised in paragraph 170 of A/CN.9/526 that since the date of delivery “in the
contract of carriage” might be much earlier than the date of actual delivery, the date of actual
delivery was a preferred point of reference. However, concern was raised that delivery could be
unilaterally delayed by the consignee. The text refers to the day “on which the carrier has
completed delivery”, which is the day of actual delivery. Considering the language in
subparagraph 4.1.1 (now article 7(1)) the words “to the consignee” might be added for consistency.

Concern was also raised in paragraph 171 of A/CN.9/526 with respect to the “last day” on
which the goods should have been delivered as the commencement of the time period for suit in
the cases where no goods had been delivered. It may be difficult to find an alternative to this
phrase, and in any event, since when goods have not been delivered the “last day” is even more
difficult to establish. It is suggested that these words be deleted.

The concern was also raised in paragraph 172 of A/CN.9/526 that the plaintiff could wait
until the end of the time period for suit to commence his claim, and possibly bar any subsequent
counterclaim against him as being beyond the time for suit. It would be possible to prevent this
either through inclusion of counterclaims under subparagraph 14.4(b)(ii) (now article 69(b)(ii)) as
noted in paragraph 172, or in a separate paragraph of the draft instrument. See infra the alternative
text for paragraph 14.5 (now article 71).

It was also suggested in paragraph 173 of A/CN.9/526 that different commencement dates
should be fixed in respect of claims against the carrier and against the shipper. This would seem
to be an unnecessary complication.
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Article 68.

The person against whom a claim is made at any time during the running of the
period may extend that period by a declaration to the claimant. This period
may be further extended by another declaration or declarations. 217

Article 69.

An action for indemnity by a person held liable under this instrument may be
instituted even after the expiration of the period mentioned in article 66 if the
indemnity action is instituted within the later of

(a) the time allowed by the law of the State where proceedings are
instituted; or

(b) Variant A218

90 days commencing from the day when the person instituting the action for
indemnity has either

(1)  settled the claim; or

(i) been served with process in the action against itself.

Variant B

90 days commencing from the day when either

(1) the person instituting the action for indemnity has settled the
claim; or

(i1) a final judgment not subject to further appeal has been issued
against the person instituting the action for indemnity. 219

Article 70.

A counterclaim by a person held liable under this instrument may be instituted
even after the expiration of the limitation period mentioned in article 66 if it is
instituted within 90 days commencing from the day when the person making
the counterclaim has been served with process in the action against itself.220

217 As noted in paragraph 175 of A/CN.9/526, the Working Group found the substance of
paragraph 14.3 (now article 68) to be generally acceptable.

218 Variant A of article 69 is based on the original text of the draft instrument.

219 As noted in paragraph 178 of A/CN.9/526, the Working Group requested the Secretariat
to prepare a revised draft of paragraph 14.4 (now article 69), with due consideration being given
to the views expressed.

It was noted in paragraph 176 of A/CN.9/526 that in certain civil law countries, it was not
possible to commence an indemnity action until after the final judgment in the case had been
rendered, and it was suggested that the 90-day period be adjusted to commence from the date the
legal judgment is effective. Alternative language was offered that the 90-day period should run
from the day the judgment against the recourse claimant became final and unreviewable. These
suggestions are reflected in Variant B.

220 It was reiterated in paragraph 177 of A/CN.9/526 that provision should be made in
respect of counterclaims, either pursuant to subparagraph 14.4(b)(ii) (now article 69(b)(ii)) or in a
separate subparagraph, but they should be treated in similar fashion to subparagraph 14.4(b)(ii)
(now article 69(b)(ii)). Paragraph 14.4 bis (now article 70) sets out this provision as a separate
article.
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Article 71.

If the registered owner of a vessel defeats the presumption that it is the carrier
under article 36(3), an action against the bareboat charterer may be instituted
even after the expiration of the period mentioned in article 66 if the action is
instituted within the later of

(a) the time allowed by the law of the State where proceedings are
instituted; or

(b) 90 days commencing from the day when the registered owner [both

(1) proves that the ship was under a bareboat charter at the time of the
carriage; and]

[(i1)] adequately identifies the bareboat charterer.] 221

CHAPTER 15. JURISDICTION 222

Variant A
Article 72.

In judicial proceedings relating to carriage of goods under this instrument the
plaintiff, at his option, may institute an action in a court which, according to
the law of the State where the court is situated, is competent and within the
jurisdiction of which is situated one of the following places:

(a) The principal place of business or, in the absence thereof, the
habitual residence of the defendant; or

221 As noted in paragraph 182 of A/CN.9/526, the Working Group requested the Secretariat
to prepare a revised draft of paragraph 14.5 (now article 71), with due consideration being given
to the views expressed. Note was also taken that the Working Group had requested the Secretariat
to retain subparagraph 8.4.2 (now article 36(3)) in square brackets, and that it therefore requested
the Secretariat to retain paragraph 14.5 (now article 71) in square brackets, bearing in mind that
the fate of the latter article was linked to that of the former.

The link between paragraph 14.5 (now article 71) and subparagraph 8.4.2 (now article
36(3)) was noted in paragraph 179 of A/CN.9/526, and the square brackets around paragraph 14.5
(now article 71) have been retained.

Concern was raised in paragraph 180 of A/CN.9/526 that the 90 day period would not be of
assistance if the cargo claimant experienced difficulties in identifying the carrier. It is thought that
this problem is solved by the present subparagraph 14.5(b)(ii) (now paragraph (b)(ii)).

It was also suggested that subparagraphs (i) and (ii) of subparagraph 14.5(b) (now paragraph
(b)) be combined into one, since subparagraph (ii) could be considered a sufficiently rigorous
condition to subsume subparagraph (i). A revised text is proposed.

222 As noted in paragraph 159 of A/CN.9/526, the Working Group requested the Secretariat
to prepare draft provisions on issues of jurisdiction and arbitration, with possible variants
reflecting the various views and suggestions expressed in the course of the discussion .

Two alternative versions of the provisions on jurisdiction and arbitration have been
prepared, both based on articles 21 and 22 of the Hamburg Rules with the necessary language
changes. Variant A of chapters 15 and 16 reproduces fully the provisions of the Hamburg Rules,
while Variant B of chapters 15 and 16 omits the paragraphs that the CMI International Sub-
Committee on Uniformity of the Law of Carriage by Sea suggested should be deleted (see CMI
Yearbook 1999, p. 113 and, for greater detail, CMI Yearbook 1997, p. 350-356).
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[(b) The place where the contract was made provided that the defendant
has there a place of business, branch or agency through which the contract was
made; or]223

(c) The place of receipt or the place of delivery; or

(d) Any additional place designated for that purpose in the transport
document or electronic record.

Article 73.

Notwithstanding article 72, an action may be instituted in the courts of any port
or place in a State Party at which the carrying vessel [or any of the carrying
vessels] or any other vessel owned by the carrier may have been arrested in
accordance with applicable rules of the law of that State and of international
law.

Article 74.

No judicial proceedings relating to carriage of goods under this instrument
may be instituted in a place not specified in article 72 or 73. This article does
not constitute an obstacle to the jurisdiction of the States Parties for provisional
or protective measures.

Article 75.

1. Where an action has been instituted in a court competent under article 72
or 73 or where judgement has been delivered by such a court, no new action
may be started between the same parties on the same grounds unless the
judgement of the court before which the first action was instituted is not
enforceable in the country in which the new proceedings are instituted.

2. For the purpose of this chapter the institution of measures with a view to
obtaining enforcement of a judgement is not to be considered as the starting of
a new action;

3. For the purpose of this chapter, the removal of an action to a different
court within the same country, or to a court in another country, in accordance
with article 73, is not to be considered as the starting of a new action.

Article 75 bis.

Notwithstanding the preceding articles of this chapter, an agreement made by
the parties, after a claim under the contract of carriage has arisen, which
designates the place where the claimant may institute an action, is effective.

Variant B
Article 72.

In judicial proceedings relating to carriage of goods under this instrument the
plaintiff, at his option, may institute an action in a court which, according to

223 See supra note 30.
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the law of the State where the court is situated, is competent and within the
jurisdiction of which is situated one of the following places:

(a) The principal place of business or, in the absence thereof, the
habitual residence of the defendant; or

[(b) The place where the contract was made provided that the defendant
has there a place of business, branch or agency through which the contract was
made; or]224

(c) The place of receipt or the place of delivery; or

(d) Any additional place designated for that purpose in the transport
document or electronic record.

Article 73.

Notwithstanding article 72, an action may be instituted in the courts of any port
or place in a State Party at which the carrying vessel [or any of the carrying
vessels] or any other vessel owned by the carrier may have been arrested in
accordance with applicable rules of the law of that State and of international
law.

Article 74.

No judicial proceedings relating to carriage of goods under this instrument
may be instituted in a place not specified in article 72 or 73 of this article. This
paragraph does not constitute an obstacle to the jurisdiction of the States
Parties for provisional or protective measures.

Article 75.

Notwithstanding the preceding articles of this chapter, an agreement made by
the parties, after a claim under the contract of carriage has arisen, which
designates the place where the claimant may institute an action, is effective.

CHAPTER 16. ARBITRATION 225

Variant A
Article 76.

_Subject to this chapter, the parties may provide by agreement evidenced in
writing that any dispute that may arise relating to the contract of carriage to
which this Instrument applies shall be referred to arbitration.

Article 77.
If a negotiable transport document or a negotiable electronic record has been

224 See supra note 30.

225 See supra note 222. Variant A of chapter 16 reproduces fully the provisions of the
Hamburg Rules, while Variant B of chapters 16 omits the paragraphs that the CMI International
Sub-Committee on Uniformity of the Law of Carriage by Sea suggested should be deleted.
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issued the arbitration clause or agreement must be contained in the documents
or record or expressly incorporated therein by reference. Where a charter-party
contains a provision that disputes arising thereunder shall be referred to
arbitration and a negotiable transport document or a negotiable electronic
record issued pursuant to the charterparty does not contain a special annotation
providing that such provision shall be binding upon the holder, the carrier may
not invoke such provision as against a holder having acquired the negotiable
transport document or the negotiable electronic record in good faith.

Article 78.

The arbitration proceedings shall, at the option of the claimant, be instituted at
one of the following places:
(a) A place in a State within whose territory is situated:
(1) The principal place of business of the defendant or, in the
absence thereof, the habitual residence of the defendant; or
[(i1) The place where the contract of carriage was made, provided
that the defendant has there a place of business, branch or agency through
which the contract was made; or]226
(ii1) The place where the carrier or a performing party has received
the goods for carriage or the place of delivery; or
(b) Any other place designated for that purpose in the arbitration clause
or agreement.

Article 79.
The arbitrator or arbitration tribunal shall apply the rules of this instrument.

Article 80.

Article 77 and 78 shall be deemed to be part of every arbitration clause or
agreement, and any term of such clause or agreement which is inconsistent
therewith shall be null and void.

Article 80 bis.
Nothing in this chapter shall affect the validity of an agreement on arbitration
made by the parties after the claim relating to the contract of carriage has
arisen.
Variant B
Article 76.

Subject to this chapter, the parties may provide by agreement evidenced in
writing that any dispute that may arise relating to the contract of carriage to
which this instrument applies shall be referred to arbitration.

226 See supra note 30.
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Article 77.

If a negotiable transport document or a negotiable electronic record has been
issued the arbitration clause or agreement must be contained in the documents
or record or expressly incorporated therein by reference. Where a charter-party
contains a provision that disputes arising thereunder shall be referred to
arbitration and a negotiable transport document or a negotiable electronic
record issued pursuant to the charterparty does not contain a special annotation
providing that such provision shall be binding upon the holder, the carrier may
not invoke such provision as against a holder having acquired the negotiable
transport document or the negotiable electronic record in good faith. 227

Article 78.228

Article 79.
The arbitrator or arbitration tribunal shall apply the rules of this instrument.

Article 80.

Nothing in this chapter shall affect the validity of an agreement on arbitration
made by the parties after the claim relating to the contract of carriage has
arisen.

CHAPTER 17. GENERAL AVERAGE

Article 81.

Nothing in this instrument prevents the application of provisions in the
contract of carriage or national law regarding the adjustment of general
average. 229

Article 82.

1. [With the exception of the provision on time for suit,] the provisions of
this instrument relating to the liability of the carrier for loss of or damage to
the goods shall also determine whether the consignee may refuse contribution
in general average and the liability of the carrier to indemnify the consignee in
respect of any such contribution made or any salvage paid.

2. All [actions for] [rights to] contribution in general average shall be [time-

227 The amended text of article 73 of the provision on arbitration in Variant B is not a
reproduction of Article 22.2 of the Hamburg Rules, since it was thought that Article 22.2 of the
Hamburg Rules was too specific.

228 In order that Variant B accurately reflects the deliberations of the CMI International Sub-
Committee on Uniformity of the Law of Carriage by Sea, this paragraph has been omitted. No
decision was reached by the CMI regarding a suitable replacement paragraph. (Again, see CMI
Yearbook 1999, p. 113 and, for greater detail, CMI Yearbook 1997, p. 350-356.)

229 As noted in paragraph 186 of A/CN.9/526, there was broad support in the Working
Group for the continued incorporation of the York-Antwerp Rules on general average into the
contract of carriage. The substance of paragraph 15.1 (now article 81) was found to be generally
acceptable.
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barred] [extinguished] if judicial or arbitral proceedings have not been
instituted within a period of [one year] from the date of the issuance of the
general average statement. 230

CHAPTER 18. OTHER CONVENTIONS

Article 83.

Subject to article 86, nothing contained in this instrument shall prevent a
contracting state from applying any other international instrument which is
already in force at the date of this instrument and which applies mandatorily to
contracts of carriage of goods primarily by a mode of transport other than
carriage by sea.231

Article 84.

As between parties to this instrument its provisions prevail over those of an
earlier treaty to which they may be parties [that are incompatible with those of
this instrument].232

Article 85.

This instrument does not modify the rights or obligations of the carrier, or the
performing party provided for in international conventions or national law
governing the limitation of liability relating to the operation of [seageing]233
ships.

230 As noted in paragraph 188 of A/CN.9/526, it was suggested that the fact that the time for
suit provisions of the draft instrument do not apply to general average should be expressed more
clearly. Since paragraph 15.2 (now paragraph 1) states that the provisions on liability of the carrier
determine whether the consignee may refuse contribution in general average and the liability of
the carrier, the reference to the time for suit provision is confusing. It is suggested that it should be
deleted. This is particularly the case if a specific time for suit provision is added.

As further suggested in paragraph 188 of A/CN.9/526, a separate provision could be
established in respect of time for suit for general average awards, such as, for example, that the
time for suit for general average began to run from the issuance of the general average statement.
A text has been prepared and added to the end of paragraph 15.2 (now paragraph 2). Such a
provision should probably cover both claims for contribution and claims for indemnities.

In paragraph 189 of A/CN.9/526, the question was raised whether paragraph 15.2 (now
paragraph 1) should also include liability for loss due to delay and demurrage. No decision
appears to have been made by the Working Group in this regard.

231 As previously mentioned in connection with subparagraph 4.2.1 (now article 8) and
discussions relating to the relationship of the draft instrument with other transport conventions and
with domestic legislation (see note 42 supra), the Secretariat was also instructed in paragraphs 247
and 250 of A/CN.9/526 to prepare a conflict of convention provision for possible insertion in
article 16 (now chapter 18). It is suggested that this should not adversely affect the suggestion that
appears in the following note, but should instead supplement that suggestion. The language of this
new paragraph 16.1 bis (now article 83) is taken from article 25(5) of the Hamburg Rules.

232 The suggestion in paragraph 196 of A/CN.9/526 that it would be helpful if paragraph 16.1
(now article 85) were amended to add language stating that the draft instrument would prevail over
other transport conventions except in relation to States that are not member of the instrument is in
line with the provisions of article 30(4) of the Vienna Convention. It is suggested, however, that this
new provision should be added in a separate paragraph, rather than to the present paragraph 16.1
(now article 85), that deals with a different and more specific problem and settles such problem in
the opposite direction. This new provision appears as paragraph 16.2 bis (now article 84).

233 The word “seagoing” in paragraph 16.1 (now article 85) has been deleted, as suggested
in paragraph 197 of A/CN.9/526.
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Article 86.

No liability arises under this instrument for any loss of or damage to or delay
in delivery of luggage for which the carrier is responsible under any
convention or national law relating to the carriage of passengers and their
luggage [by sea]234.

Article 87.

No liability arises under this instrument for damage caused by a nuclear
incident if the operator of a nuclear installation is liable for such damage:

(a) under the Paris Convention on Third Party Liability in the Field of
Nuclear Energy of 29 July 1960 as amended by the additional Protocol of 28
January 1964, the Vienna Convention on Civil Liability for Nuclear Damage
of 21 May 1963, as amended by the Joint Protocol Relating to the Application
of the Vienna Convention and the Paris Convention of 21 September 1988, and
as amended by the Protocol to Amend the 1963 Vienna Convention on Civil
Liability for Nuclear Damage of 12 September 1997, or the Convention on
Supplementary Compensation for Nuclear Damage of 12 September 1997, or

(b) by virtue of national law governing the liability for such damage,
provided that such law is in all respects as favourable to persons who may
suffer damage as either the Paris or Vienna Conventions or the Convention on
Supplementary Compensation for Nuclear Damage.235

CHAPTER 19. [LIMITS OF CONTRACTUAL FREEDOM]
[CONTRACTUAL STIPULATIONS] 236

Article 88.

1. Unless otherwise specified in this instrument, any contractual stipulation
that derogates from this instrument is null and void, if and to the extent it is
intended or has as its effect, directly or indirectly, to exclude, [or] limit [, or

234 As instructed in paragraph 199 of A/CN.9/526, square brackets have been placed around
the words “by sea”.

235 As noted in paragraph 202 of A/CN.9/526, the Working Group requested the Secretariat
to update the list of conventions and instruments in paragraph 16.3 (now article 87), and to prepare
arevised draft of paragraph 16.3 (now article 87), with due consideration being given to the views
expressed.

In paragraph 200 of A/CN.9/526, it is pointed out that the list of conventions in paragraph
16.3 (now article 83) is not complete and reference is made to the 1998 Protocol to amend the 1963
Vienna Convention.

It is noted in paragraph 201 of A/CN.9/526 that the suggestion was made that other
conventions touching on liability could be added to those listed in paragraph 16.3 (now article 87),
such as those with respect to pollution and accidents. However, some objections were raised in this
respect, and, as a consequence, it is suggested that the review mentioned in the subsequent
paragraph 202 of A/CN.9/526 should relate only to conventions in the area of nuclear damage.

236 As noted in paragraph 204 of A/CN.9/526, it was suggested that the title of this draft
article should be revised to reflect more accurately the contents of the provision, which did not deal
with “limits of contractual freedom” in general, but dealt with clauses limiting or increasing the
level of liability incurred by the various parties involved in the contract of carriage. A possible
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increase] the liability for breach of any obligation of the carrier, a performing
party, the shipper, the controlling party, or the consignee under this
instrument. 237

2. Notwithstanding paragraph 1, the carrier or a performing party may
increase its responsibilities and its obligations under this instrument.238

3. Any stipulation assigning a benefit of insurance of the goods in favour of
the carrier is null and void.239

Article 89.

Notwithstanding chapters 4 and 5 of this instrument, both the carrier and any
performing party may by the terms of the contract of carriage:

(a) exclude or limit their liability if the goods are live animals except
where it is proved that the loss, damage or delay resulted from an action or
omission of the carrier or its servants or agents done recklessly and with
knowledge that such loss, damage or delay would probably occur, or

(b) exclude or limit their liability for loss or damage to the goods if the
character or condition of the goods or the circumstances and terms and
conditions under which the carriage is to be performed are such as reasonably
to justify a special agreement, provided that ordinary commercial shipments
made in the ordinary course of trade are not concerned and no negotiable
transport document or negotiable electronic record is or is to be issued for the
carriage of the goods. 240

alternative is the title of article 23 of the Hamburg Rules, “Contractual stipulations”. Otherwise
the title might indicate the basic mandatory nature of the provisions of the Instrument.

237 As noted in paragraph 213 of A/CN.9/526, the Working Group decided to maintain the
text of subparagraph 17.1 (a) (now paragraph 1) in the draft instrument, including the words “or
increase” in square brackets, for continuation of the discussion at a future session, possibly on the
basis of one or more new proposals. It was indicated, as noted in paragraph 212 of A/CN.9/526
that a proposal for a draft provision excluding “competitively negotiated contracts between
sophisticated parties” would be made available to the Secretariat before the next session of the
Working Group, and that the concerns noted in paragraphs 205 to 211 of A/CN.9/526 would be
borne in mind when drafting that proposal.

238 As noted in paragraph 214 of A/CN.9/526, the Working Group found the substance of
subparagraph 17.1 (b) (now paragraph 2) to be generally acceptable. It was decided that the square
brackets around that provision should be removed.

239 As noted in paragraph 215 of A/CN.9/526, the Working Group found the substance of
subparagraph 17.1 (c¢) (now paragraph 3) to be generally acceptable.

240 As noted in paragraph 217 of A/CN.9/526, the Working Group decided that the
substance of subparagraph 17.2 (a) (now paragraph (a)) should be maintained in the draft
instrument for continuation of the discussion at a future session. The Secretariat was requested to
prepare alternative wording to limit the ability of the carrier and the performing party carrying
live animals to exonerate themselves from liability in case of serious fault of misconduct.
Further, it was noted in paragraph 218 of A/CN.9/526 that the Working Group found the
substance of subparagraph 17.2 (b) (now paragraph (b)) to be generally acceptable. The
suggested different treatment of subparagraphs 17.2 (a) and (b) (now paragraphs (a) and (b))
requires a change in the chapeau. As regards live animals, it is suggested that language similar to
that used in respect of the loss of the right to limit liability could be used, however, extending the
reckless behaviour to servants or agents.
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Introduction

1. At its thirty-fourth session, in 2001, the Commission established
Working Group III (Transport Law) and entrusted it with the task of preparing,
in close cooperation with interested international organizations, a legislative
instrument on issues relating to the international carriage of goods such as the
scope of application, the period of responsibility of the carrier, obligations of
the carrier, liability of the carrier, obligations of the shipper and transport
documents.! At its thirty-fifth session, in 2002, the Commission approved the
working assumption that the draft instrument on transport law should cover
door-to-door transport operations, subject to further consideration of the scope
of application of the draft instrument after the Working Group had considered
the substantive provisions of the draft instrument and come to a more complete
understanding of their functioning in a door-to-door context.i

2. Atits thirty-sixth session, in July 2003, the Commission had before it the
reports of the tenth (Vienna, 16-20 September 2002) and eleventh (New York,
24 March-4 April 2003) sessions of the Working Group (A/CN.9/525 and
A/CN.9/526, respectively).

3. The Commission was mindful of the magnitude of the project undertaken
by the Working Group and expressed appreciation for the progress
accomplished so far. It was widely felt that, having recently completed its first
reading of the draft instrument on transport law, the Working Group had
reached a particularly difficult phase of its work. The Commission noted that
a considerable number of controversial issues remained open for discussion
regarding the scope and the individual provisions of the draft instrument.
Further progress would require a delicate balance being struck between the
various conflicting interests at stake. A view was stated that a door-to-door
instrument might be achieved by a compromise based on uniform liability,
choice of forum and negotiated contracts, which would not deal with actions
against performing inland parties. It was also stated that involving inland road
and rail interests was critical to achieve the objectives of the text. A view was
expressed that increased flexibility in the design of the proposed instrument
should continue to be explored by the Working Group to allow for States to
opt-in to all or part of the door-to-door regime.

4. The Commission also noted that, in view of the complexities involved in
the preparation of the draft instrument, the Working Group had met at its
eleventh session for a duration of two weeks, thus making use of additional
conference time that had been made available by Working Group I completing
its work on privately financed infrastructure projects at its fifth session, in
September 2002. The Chairman of Working Group III confirmed that, if
progress on the preparation of the draft instrument was to be made within an
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acceptable time frame, the Working Group would need to continue holding
two-week sessions. After discussion, the Commission authorized Working
Group 111, on an exceptional basis, to hold its twelfth and thirteenth sessions
on the basis of two-week sessions. It was agreed that the situation of the
Working Group in that respect would need to be reassessed at the thirty-
seventh session of the Commission in 2004. The Working Group was invited
to make every effort to complete its work expeditiously and, for that purpose,
to use every possibility of holding inter-session consultations, possibly through
electronic mail. The Commission realized, however, that the number of issues
open for discussion and the need to discuss many of them simultaneously made
it particularly relevant to hold full-scale meetings of the Working Group. 1!

5. The annex to this note contains revised provisions for a draft instrument
on the carriage of goods [wholly or partly] [by sea] prepared by the Secretariat
for consideration by the Working Group. Changes to the text previously
considered by the Working Group (contained in document
A/CN.9/WG.III/WP.21) have been indicated by underlining and strikeout.
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Annex

Draft instrument on the carriage of goods
[wholly or partly] [by sea]

CHAPTER 1. GENERAL PROVISIONS

Article 1. Definitions!
For the purposes of this instrument:

(a) “Contract of carriage”2 means a contract under which a carrier, against
payment of freight, undertakes to carry goods wholly or partly3 by sea from
one place to another.

(b) “Carrier”4 means a person that enters into a contract of carriage with a
shipper.

(c) “Consignor”s means a person that delivers the goods to & the carrier or a
performing party6 for carriage.

I Paragraph 72 of the Report of the 9™ session of the Working Group on Transport Law
(A/CN.9/510) noted that it was generally agreed that the readability of the draft instrument would
be improved if the definitions were arranged according to a more logical structure by first listing
the various parties that might intervene in the contractual relationships covered by the draft
instrument and then listing the technical terms used in the draft provisions. The order of the
definitions has been changed as suggested. The Working Group may also wish to consider titles
for those articles in the draft instrument that do not currently have them.

2 It was suggested in paragraph 83 of A/CN.9/510 that this definition was too simplistic
and might require a more detailed consideration of the various obligations of the carrier. It was
further suggested that the shipper also be mentioned, and that the definition should refer to a
“person” rather than to a “carrier”. No decisions were made on these matters, and the suggestions
have not, therefore, been incorporated.

3 Itisnoted in paragraph 85 of A/CN.9/510 that the Working Group decided that the words
“wholly or partly” would be maintained in the draft provision, but that the words “wholly or partly”
would be identified by adequate typographical means as one element of the draft instrument that
might require particular consideration in line with the final decision to be made regarding the
scope of the draft instrument. The Working Group may also wish to consider whether the phrase
“wholly or partly” should appear in the title of the draft instrument.

4 It was recalled in paragraph 73 of A/CN.9/510 that this definition followed the same
principle as the Hague-Visby and Hamburg Rules. Concern was expressed that the definition did
not make sufficient reference to parties on whose behalf a contract was made, nor did it adequately
cover the case of freight forwarders, nor did it make clear that it intended to cover both legal and
natural persons. No agreement was reached on these issues, but it was agreed in paragraph 74 of
A/CN.9/510 that the current definition constituted an acceptable basis for continuation of the
discussion.

5 Support was expressed in paragraph 78 of A/CN.9/510 for the introduction of a mention
that the consignor delivered the goods “on behalf” of the shipper. It was also suggested in
paragraph 79 of A/CN.9/510 that additional language should be introduced to clarify that the
consignor should deliver the goods to the “actual” or “performing” carrier, but the view was
expressed that the words “a carrier” sufficiently addressed the possibility that a performing party
might intervene in addition to the original carrier. Finally, a view was expressed in paragraph 80
of A/CN.9/510 that the Working Group might consider the text of article 1, paragraph 5 of the
Multimodal Convention in revising the definition. The Working Group did not reach any
agreement with respect to revising this provision.
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(d) “Shipper”7 means a person that enters into a contract of carriage with a
carrier.

(e) “Performing party’’ means a person other than the carrier that physically

performs [or undertakes to perform]9 ferfails-te-performin-whele-orinpart}0

any of the carrier’s responsibilities under a contract of carriage for the carriage,
handling, custody, or storage of the goods, to the extent that that person acts,
either directly or indirectly, at the carrier’s request or under the carrier’s
supervision or control, regardless of whether that person is a party to,
identified in, or has legal responsibility under the contract of carriage. The
term “performing party” does not include any person who is retained by a
shipper or consignee, or is an employee, agent, contractor, or subcontractor of
a person (other than the carrier) who is retained by a shipper or consignee.

(f) “Holder”1! means a person that is for the time being in possession of a
negotiable transport document or has the exclusive [access to] [control of] a
negotiable electronic record, and either:

(i) if the document is an order document, is identified in it as the
shipper or the consignee, or is the person to whom the document is duly
endorsed, or

6 An oversight was carried over from the original draft of the instrument from CMI, which
had intended to correct the phrase “a carrier” to read “the carrier or a performing party” in those
situations where such a change was necessary. This adjustment has been made at various points
in this iteration of the draft instrument.

7 As noted in paragraph 107 of A/CN.9/510, bearing in mind the concerns expressed in
the context of the definition of “carrier” in paragraph 1.1 (now paragraph (b)), it was generally
agreed that the draft definition of “shipper” constituted an acceptable basis for continuation of the
discussion at a future session.

8 While some views were expressed to the contrary, it is noted in paragraph 99 of
A/CN.9/510 that wide support was expressed for the presence of this notion in the draft
instrument; its concept was also widely supported, including the use of the term “physically
performs” as a way to limit the categories of persons to be included within the definition. As noted
in paragraph 104 of A/CN.9/510, suggestions were made to simplify and shorten the drafting of
the definition, and it was suggested to delete the words “regardless of whether that person is a party
to, identified in, or has legal responsibility under the contract of carriage” as unclear and as adding
nothing substantial to the definition. However, it is unclear whether this suggestion received
sufficient support in the Working Group.

9 Asnoted in paragraph 100 of A/CN.9/510, it was suggested that all of the options for the
definition of “performing party” contained in the draft text and commentary should be retained
for the time being. Paragraph 16 of A/CN.9/WG.III/WP21 suggested as a possible alternative to
the relatively restrictive definition represented in the original text of A/CN.9/WG.III/WP21, a
relatively inclusive definition that might be drafted with the following language at the start of the
sentence: “a person other than the carrier that performs or undertakes to perform any of the
carrier’s responsibilities under a contract of carriage for the carriage, handling, custody, or storage
of the goods, to the extent that...”.

10 It is noted in paragraph 104 of A/CN.9/510 that the Working Group considered that
these words should be deleted.

11 The suggestion was made in paragraph 91 of A/CN.9/510 that the term “for the time
being” was unnecessary, and support was expressed for maintaining a requirement that the holder
should be in “lawful” possession of a negotiable transport document. Again, it is unclear whether
this suggestion received sufficient support in the Working Group.
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(i) if the document is a blank endorsed order document or bearer
document, is the bearer thereof, or

(ii1) if a negotiable electronic record is used, is pursuant to article 6 able
to demonstrate that it has [access to] [control of] such record.

(g) “Right of control”12 has the meaning given in article 49.

(h) “Controlling party”13 means the person that pursuant to article 50 is
entitled to exercise the right of control.

(i) “Consignee”14 means a person entitled to take delivery of the goods under
a contract of carriage or a transport document or electronic record.

(j) “Goods” means the wares, merchandise, and articles of every kind
[whatsoever that a carrier or a performing party [received for carriage]
[undertakes to carry under a contract of carriage]]!5 and includes the packing
and any equipment and container not supplied by or on behalf of the carrier or
a performing party.

12 It was noted in paragraph 105 of A/CN.9/510 that this was more a cross-reference than
a definition, and it was proposed that it could therefore be deleted. However, it was agreed by the
Working Group to retain the definition for further consideration at a later stage. See also infia note
13.

The Working Group may wish to consider whether the first sentence of the chapeau in
paragraph 11.1 (now article 53) should be moved to paragraph 1.18 (now paragraph (g)) as the
definition of “right of control”. Should the Working Group decide to do so, paragraph (g) could
read: ‘““’Right of control’ means (i) the right to give instructions to the carrier under the contract
of carriage and (ii) the right to agree with the carrier to a variation of such contract.”

13- Noting the concerns expressed in paragraph 87 of A/CN.9/510 regarding the use of
index referencing in the definition section, the Working Group agreed that the definition should
be retained for further discussions.

14 As noted in paragraph 75 of A/CN.9/510, it was suggested that the definition might be
redrafted along the following lines: “’Consignee’ means a person entitled to take delivery of the
goods under a contract of carriage, which may be expressed by way of a transport document or
electronic record”, while another suggestion was that a reference to the controlling party might
need to be introduced in the definition of “consignee”. As noted in paragraph 76 of A/CN.9/510,
the Working Group took note of those questions, concerns and suggestions for continuation of the
discussion at a later stage.

15 In paragraph 90 of A/CN.9/510, a concern was expressed that the reference in the
definition of “goods” that a carrier or a performing party “received for carriage” rather than
“undertakes to carry” may mean that the definition failed to cover cases where there was a failure
by the carrier to receive the goods or load cargo on board a vessel. It was said that the current
reference only to receipt of goods was too narrow, and, alternatively, that the definition should be
simplified by removing any reference to receipt of the goods. The Working Group decided that
the Secretariat should prepare two alternative texts taking account of each of these approaches,
however, the Working Group may wish to consider whether the amendment made above could
accommodate the concerns of the Working Group, without the need for either of the two
alternative texts.

The Working Group may also wish to note that if the phrase “undertakes to carry under a
contract of carriage” is adopted, the complete phrase must be limited to “whatsoever that a carrier
undertakes to carry under a contract of carriage”, since the performing party does not undertake
to carry the goods under the contract of carriage. However, if the phrase “received for carriage”
is adopted, then the complete phrase should be “whatsoever that a carrier or a performing party
received for carriage”.
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(k) “Transport document”16 means a document issued pursuant to a contract
of carriage by the carrier or a performing party that

(i) evidences the carrier’s or a performing party’s receipt of goods
under a contract of carriage, or

(i) evidences or contains a contract of carriage,

or both.

() “Negotiable transport document”17 means a transport document that
indicates, by wording such as “to order” or “negotiable” or other appropriate
wording recognized as having the same effect by the law governing the
document, that the goods have been consigned to the order of the shipper, to
the order of the consignee, or to bearer, and is not explicitly stated as being
“non-negotiable” or “not negotiable”.

(m) “Non-negotiable transport document”18 means a transport document that
does not qualify as a negotiable transport document.

(n) “Electronic communication”19 means communication by electronic,
optical, or digital images or by similar means with the result that the
information communicated is accessible so as to be usable for subsequent
reference. Communication includes generation, storing, sending, and
receiving.

(o) “Electronic record’’20 means information in one or more messages issued
by electronic communication pursuant to a contract of carriage by a carrier or
a performing party that

(i) evidences the carrier’s or a performing party’s receipt of goods
under a contract of carriage, or

16 In paragraph 86 of A/CN.9/510, it was suggested with respect to the paragraph 1.6 (now
paragraph (r)) definition of “contract particulars” (see, infra, note 23) that the text should indicate
more clearly to what the phrase “relating to the contract of carriage” referred. In this respect, it was
suggested that when the Working Group considered draft paragraphs 1.9 and 1.20 (now paragraphs
(o) and (k)) it consider whether the requirement that an electronic communication or a transport
document evidences a contract of carriage was really necessary. This definition may be based on
s. 5(1) of the UK Carriage of Goods by Sea Act, 1992, but there does not seem to be any doubt
that the transport document is also usually evidence of the contract of carriage. It would not,
therefore, seem advisable to place square brackets around articles 1.20(b) (now paragraph (k)(ii))
or 1.9(b) (now paragraph (o)(ii)).

17 It was suggested in paragraph 93 of A/CN.9/510 that there be a clearer explanation of
the differences between negotiability and non-negotiability, particularly in order to provide for
appropriate rules on negotiable electronic records. In response, it was noted that whilst it was
important to be precise in this area, particularly because it was a new area and was affected by
national law, the Working Group should keep in mind that it could not regulate all consequences.

18 As noted in paragraph 94 of A/CN.9/510, although a suggestion was made that this
definition was not necessary and should be deleted, the Working Group agreed to retain the
definition for further consideration.

19 As noted in paragraph 88 of A/CN.9/510, a number of concerns have been raised with
respect to this provision and to the definition of “electronic record”. It should be noted that the
discussion of the electronic commerce aspects of the draft instrument have been postponed until
later in the Working Group’s discussions.

20 See supra notes 16 and 19.
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(i) evidences or contains a contract of carriage,
or both.

It includes information attached or otherwise linked to the electronic
record contemporaneously with or subsequent to its issue by the carrier or a
performing party.

(p) “Negotiable electronic record”2! means an electronic record

(i) that indicates, by statements such as “to order”, or “negotiable”, or
other appropriate statements recognized as having the same effect by the law
governing the record, that the goods have been consigned to the order of the
shipper or to the order of the consignee, and is not explicitly stated as being
“non-negotiable” or “not negotiable”, and

(i1) is subject to rules of procedure as referred to in article 6, which
include adequate provisions relating to the transfer of that record to a further
holder and the manner in which the holder of that record is able to demonstrate
that it is such holder.

(@) “Non-negotiable electronic record”22 means an electronic record that
does not qualify as a negotiable electronic record.

(r) “Contract particulars”23 means any information relating to the contract of
carriage or to the goods (including terms, notations, signatures and
endorsements) that appears in a transport document or an electronic record.

(s) “Container” means24 any type of container, transportable tank or flat,
swapbody, or any similar unit load used to consolidate goods, [capable of being
carried by sea][designed for carriage by sea] and any equipment ancillary to
such unit load.2s

21 As noted in paragraph 92 of A/CN.9/510, the Working Group accepted the definitions
of “negotiable electronic record” and “non-negotiable electronic record” as a sound basis for
further discussions.

22 Correction to original text following paragraph 13 of A/CN.9OWG.III/WP/21. Also, see
supra note 21.

23 In paragraph 86 of A/CN.9/510, it is noted that the Working Group agreed that the
following concerns should be considering in redrafting the definition: that the definition could
contain contradictions when read together with paragraph 1.20 (now paragraph (k)), and that the
text should indicate more clearly to what the phrase “relating to the contract of carriage” referred
(see supra note 16). However, the existence of a contradiction between the definition of “contract
particulars” in paragraph 1.6 (now paragraph (r)) and “transport document” is in paragraph 1.20
(now paragraph (k)) is unclear. Further, the phrase “relating to the contract of carriage” would
seem to be clear.

24 It is noted in paragraph 82 of A/CN.9/510 that the Secretariat was requested to prepare
a revised definition for “container” with possible variants reflecting the views and concerns
expressed. The first such concern expressed in paragraph 81 of A/CN.9/510 was that the word
“includes” made the definition open-ended, and the second, expressed in paragraph 82 of
A/CN.9/510, was that the definition should be limited to containers designed for sea transport.
The suggested changes present alternative language and are an attempt to reflect these views.

25 To avoid the apparent circularity in the words “’Container’ means any type of
container...”, the Working Group may wish to consider the following alternative text:
“’Container’ means any unit load used to consolidate goods that is [capable of being carried by
sea][designed for carriage by sea] and any equipment ancillary to such unit load, [such
as][including] transportable tank or flat, swapbody, or any similar unit load.”
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(t) “Freight”26 means the remuneration payable to the carrier for the carriage
of goods under a contract of carriage.

Article 2. Scope of application

1. Variant A of paragraph 127

Subject to28 paragraph 3, this instrument applies to all contracts of carriage in
which the place of receipt and the place of delivery are in different States if

(a) the place of receipt29 specified either in the contract of carriage or
in the contract particulars is located in a Contracting State, or

(b) the place of delivery specified either in the contract of carriage or in
the contract particulars is located in a Contracting State, or

(c) [the actual place of delivery is one of the optional places of delivery
specified either in the contract of carriage or in the contract particulars and is
located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]30

(e) the contract of carriage provides that this instrument, or the law of
any State giving effect to them, is to govern the contract.

26 A concern was expressed in paragraph 89 of A/CN.9/510 that the definition of freight
was incomplete in that it failed to state the person who was liable to pay the freight. However, it
was agreed that the role of the definition was simply to describe what freight was and that issues
relating to the freight could be dealt with elsewhere.

27 Variant A of paragraph 1 is based on the original text of the draft instrument.

28 The Working Group may wish to review all articles and paragraphs in the draft
instrument that begin with the phrase, “Subject to article/paragraph...”, or “Notwithstanding
article/paragraph...” and the like, in order to assess whether, in each case, the clause is necessary
or whether it may be deleted. In the interests of achieving consistency, it is suggested that this
review be completed by examining the instrument as a whole with this sole purpose in mind.

29 It was noted in paragraph 244 of A/CN.9/526 that the Working Group agreed on a
provisional basis that the draft instrument should cover any type of multimodal carriage involving
a sea leg, and that no further distinction would be needed, based on the relative importance of the
various modes of transport used for the purposes of the carriage. It was also agreed that draft
article 3 (now article 2) might need to be redrafted to better reflect that the internationality of the
carriage should be assessed on the basis of the contract of carriage. The Secretariat was requested
to prepare revised provisions, with possible variants, for continuation of the discussion at a future
session. However, in view of the definition of “contract of carriage” in paragraph 1.5 (now article
1(a)), there would seem to be no need to change the text of paragraph 3.1(a) and (b) (now articles
2(1)(a) and (b)) except that the words in brackets could be deleted.

30 As noted in paragraph 34 of A/CN.9/510, it was widely held in the Working Group that,
in modern transport practice, the place of conclusion of the contract was mostly irrelevant to the
performance of the contract of carriage and, if electronic commerce was involved, that place might
even be difficult or impossible to determine.
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Variant B of paragraph 1 31

Subject to paragraph 3 , this instrument apply to all contracts of carriage of
goods by sea32 in which the place of receipt and the place of delivery are in
different States if

(a) the place of receipt [or port of loading] specified either in the
contract of carriage or in the contract particulars is located in a Contracting
State, or

(b) the place of delivery [or port of discharge] specified either in the
contract of carriage or in the contract particulars is located in a Contracting
State, or

(c) [the actual place of delivery is one of the optional places of delivery
specified either in the contract of carriage or in the contract particulars and is
located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]33

(e) the contract of carriage provides that this Instrument, or the law of
any State giving effect to them, is to govern the contract.

1 bis.  This instrument also applies to carriage by inland waterway before
and after the voyage by sea as well as to carriage by road or by rail from the
place of receipt to the port of loading and from the port of discharge to the
place of delivery, provided that the goods, during the sea voyage, have been
unloaded from the means of transport with which the land segment of the
carriage is performed.34

Variant C of paragraph 135

Subject to paragraph 3, this instrument applies to all contracts of carriage in

31 In paragraphs 245 to 249 of A/CN.9/526 , the relationship of the draft instrument with
other transport conventions and with domestic legislation is discussed. The Working Group
instructed the Secretariat in paragraph 250 of A/CN.9/526, inter alia, to prepare language
considering as an option the Swedish proposal to clarify paragraph 3.1 (now paragraph 1) of the
draft instrument (see A/CN.9/WG.III/WP.26). This variant is reflected in Variant B.

32 If Variant B is adopted by the Working Group, the use of the phrase “of goods by sea”
may require an amendment to the paragraph 1.5 (now article 1(a)) definition of “contract of
carriage”.

33 See supra note 30.

34 The Working Group may wish to consider the relationship of this paragraph 1 bis with
article 83.

35 A suggestion reflected in paragraph 243 of A/CN.9/526 was that the draft instrument
should only apply to those carriages where the maritime leg involved cross-border transport.
Under that suggestion, it was said to be irrelevant whether the land legs involved in the overall
carriage did or did not involve cross-border transport. The Working Group took note of that
suggestion and requested the Secretariat to reflect it, as a possible variant, in the revised draft to
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which the port of loading and the port of discharge are in different States if

(a) the port of loading specified either in the contract of carriage or in
the contract particulars is located in a Contracting State, or

(b) the port of discharge specified either in the contract of carriage or in
the contract particulars is located in a Contracting State, or]

(c) [the actual place of delivery is one of the optional places of delivery
specified either in the contract of carriage or in the contract particulars and is
located in a Contracting State, or]

(d) [the contract of carriage is entered into in a Contracting State or the
contract particulars state that the transport document or electronic record is
issued in a Contracting State, or]36

(e) the contract of carriage provides that this instrument, or the law of
any State giving effect to them, is to govern the contract.37

2. This instrument applies without regard to the nationality of the ship, the
carrier, the performing parties, the shipper, the consignee, or any other
interested parties.38

3. This instrument does not apply to charter parties, [contracts of
affreightment, volume contracts, or similar agreements].

4. Notwithstanding paragraph 3, if a negotiable transport document or a
negotiable electronic record is issued pursuant to a charter party, [contract of
affreightment, volume contract, or similar agreement], then the provisions of
this instrument apply to the contract evidenced by or contained in that
document or that electronic record from the time when and to the extent that
the document or the electronic record governs the relations between the carrier
and a holder other than the charterer.

be prepared for continuation of the discussion at a future session. Variant C is intended to reflect
this approach. As noted in paragraph 243 of A/CN.9/526, the prevailing view, however, was that,
pursuant to draft article 3 (now article 2), the internationality of the carriage should not be assessed
in respect of any of the individual unimodal legs but in respect of the overall carriage, with the
place of receipt and the place of delivery being in different States.

36 See supra note 30.

37 The Working Group may also wish to consider the addition of paragraph 1 bis to Variant
C, as follows: “1 bis. If under the contract of carriage, the goods are carried only partly by sea,
this instrument applies however only if (a) the place of receipt and the port of loading are in the
same State, and (b) the port of discharge and the place of delivery are in the same State.” This
suggestion may be in conflict with subparagraph 4.2.1 (now article 8). In addition, as indicated in
note 35, supra, the prevailing view in the Working Group was that the internationality of the
carriage should not be assessed in respect of any of the individual unimodal legs but in respect of
the overall carriage, with the place of receipt and the place of delivery being in different States.

38 It has been suggested that in the interests of uniformity and for the avoidance of doubt,
it would be desirable to also include a reference to the applicable law (paragraph 37 of
A/CN.9/WG.III/WP21/Add.1).



PART II - THE WORK OF THE CMI 135

Draft Instrument on the Carriage of Goods [Wholly or Partly] [by Sea]

5. If a contract provides for the future carriage of goods in a series of
shipments, this instrument applies to each shipment to the extent that
paragraphs 1, 2, 3 and 4 so specify.

CHAPTER 2. ELECTRONIC COMMUNICATION 39

Article 3.

Anything that is to be in or on a transport document in pursuance of this
instrument may be recorded or communicated by using electronic
communication instead of by means of the transport document, provided the
issuance and subsequent use of an electronic record is with the express or
implied consent of the carrier and the shipper.

Article 4.
1. Ifanegotiable transport document has been issued and the carrier and the
holder agree to replace that document by a negotiable electronic record,
(a) the holder shall surrender the negotiable transport document, or all
of them if more than one has been issued, to the carrier; and

(b) the carrier shall issue to the holder a negotiable electronic record
that includes a statement that it is issued in substitution for the negotiable
transport document,
whereupon the negotiable transport document ceases to have any effect or
validity.

2. If a negotiable electronic record has been issued and the carrier and the
holder agree to replace that electronic record by a negotiable transport
document,

(a) the carrier shall issue to the holder, in substitution for that electronic
record, a negotiable transport document that includes a statement that it is
issued in substitution for the negotiable electronic record; and

(b) upon such substitution, the electronic record ceases to have any
effect or validity.
Article 5.

The notices and confirmation referred to in articles 20(1), 20(2), 20(3),
34(1)(b) and (c), 47, 51, the declaration in article 68 and the agreement as to
weight in article 37(1)(c) may be made using electronic communication,
provided the use of such means is with the express or implied consent of the
party by whom it is communicated and of the party to whom it is
communicated. Otherwise, it must be made in writing.

39 The discussion of this chapter has been postponed to a future consideration of the draft
instrument. This chapter has been kept in its original position. However the Working Group may
wish to consider the optimum placement of it within the draft instrument when its provisions are
considered. Further changes to this chapter are expected following those discussions.
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Article 6.

The use of a negotiable electronic record is subject to rules of procedure agreed
between the carrier and the shipper or the holder mentioned in article 1(p)40.
The rules of procedure shall be referred to in the contract particulars and shall
include adequate provisions relating to

(a) the transfer of that record to a further holder,

(b) the manner in which the holder of that record is able to demonstrate
that it is such holder, and

(c) the way in which confirmation is given that

(i) delivery to the consignee has been effected; or

(il) pursuant to articles 4(2) or 49(a)(ii) the negotiable electronic record
has ceased to have any effect or validity.

CHAPTER 3. PERIOD OF RESPONSIBILITY

Article 7.41

1. Subject to article 9, the responsibility of the carrier for the goods under
this instrument covers the period from the time when the carrier or a
performing party has received the goods for carriage until the time when the
goods are delivered to the consignee.

2. The time and location of receipt of the goods is the time and location
agreed in the contract of carriage or, failing any specific provision relating to
the receipt of the goods in such contract, the time and location that is in
accordance with the customs, practices, or usages in the trade. In the absence
of any such provisions in the contract of carriage or of such customs, practices,
or usages, the time and location of receipt of the goods is when and where the
carrier or a performing party actually takes custody of the goods.

3. The time and location of delivery of the goods is the time and location
agreed in the contract of carriage, or, failing any specific provision relating to
the delivery of the goods in such contract, the time and location that is in
accordance with the customs, practices, or usages in the trade. In the absence
of any such specific provision in the contract of carriage or of such customs,
practices, or usages, the time and location of delivery is that of the discharge
or unloading of the goods from the final vessel or vehicle in which they are
carried under the contract of carriage.

4. If the carrier is required to hand over the goods at the place of delivery to
an authority or other third party to whom, pursuant to law or regulation

40 This is a correction to the original version of the draft instrument set out in
A/CN.9/WGIII/WP21, which should have made reference to the definition of “negotiable
electronic record” in article 1(p).

41 The Working Group may wish to note paragraph 40 of A/CN.9/510, which sets out the
arguments against, and in favour of, the approach taken in article 7.
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applicable at the place of delivery, the goods must be handed over and from
whom the consignee may collect them, such handing over will be regarded as
a delivery of the goods by the carrier to the consignee under paragraph 3.

[Article 8. Carriage preceding or subsequent to sea carriage42

1. Where a claim or dispute arises out of loss of or damage to goods or delay
occurring solely during either of the following periods:

(a) from the time of receipt of the goods by the carrier or a performing
party to the time of their loading on to the vessel;

(b) from the time of their discharge from the vessel to the time of their
delivery to the consignee;
and, at the time of such loss, damage or delay, there are provisions of an
international convention [or national law] that

(1) according to their terms apply to all or any of the carrier’s activities
under the contract of carriage during that period, [irrespective whether the
issuance of any particular document is needed in order to make such
international convention applicable], and

(i) make specific provisions for carrier’s liability, limitation of liability,
or time for suit, and

(iii) cannot be departed from by private contract either at all or to the
detriment of the shipper,
such provisions, to the extent that they are mandatory as indicated in (iii)
above, prevail over the provisions of this instrument. ]

[2. The provisions under article 8 shall not affect the application of article
18(2)]43

42 It is noted in paragraph 250 of A/CN.9/526 that the Working Group agreed provisionally
to retain the text of subparagraph 4.2.1 (now article 8) as a means of resolving possible conflicts
between the draft instrument and other conventions already in force. The Secretariat was instructed
to prepare a conflict of convention provision for possible insertion into article 16 (now chapter 18)
of the draft instrument, and to prepare language considering as an option the Swedish proposal to
clarify paragraph 3.1 (now article 2(1)). The exchange of views regarding the relationship between
the draft instrument and national law was inconclusive, and the decision was made to consider this
issue further in light of anticipated future proposals. Given the level of support with respect to the
issue of national law, however, the Working Group requested the Secretariat to insert a reference
to national law in square brackets into the text of subparagraph 4.2.1 (now article 8) for further
reflection in the future. Further, both the text of the Swedish proposal with respect to article 3 (now
article 2) and a conflict of law provision in article 16 (now chapter 18), have been inserted in the
text of the draft instrument in square brackets.

The Working Group may also wish to consider whether this article is appropriately place within
the draft instrument, or whether it should be moved to another chapter, such as, perhaps, chapter
S5 on the Liability of the Carrier.

43 In the discussion of the treatment of non-localised damages in paragraphs 264 to 266 of
A/CN.9/526, it was suggested in paragraph 266 that the draft instrument might need to reflect
more clearly the legal regimes governing localized damages under subparagraph 4.2.1 (now article
8) and non-localized damages under subparagraph 6.7.1 (now article 18(1)). The Secretariat was
invited to consider the need for improved consistency between those two provisions when
preparing a revised draft of the instrument.
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[3. Article 8 applies regardless of the national law otherwise applicable to the
contract of carriage.]

Article 9. Mixed contracts of carriage and forwarding44

1. The parties may expressly agree in the contract of carriage that in respect
of a specified part or parts of the transport of the goods the carrier, acting as
agent, will arrange carriage by another carrier or carriers.

2. Insuch event the carrier shall exercise due diligence in selecting the other
carrier, conclude a contract with such other carrier on usual and normal terms,
and do everything that is reasonably required to enable such other carrier to
perform duly under its contract.

CHAPTER 4. OBLIGATIONS OF THE CARRIER

Article 10.

The carrier shall, subject to this instrument and in accordance with the terms
of the contract of carriage, [properly and carefully] carry the goods to the place
of destination and deliver them to the consignee.45

Article 11.

1. The carrier shall during the period of its responsibility as defined in
article 7, and subject to article 8, properly and carefully load, handle, stow,
carry, keep, care for and discharge the goods.46

The “improved consistency” between subparagraph 4.2.1 and the new provision
subparagraph 6.7.1 bis (now article 18(2)) suggested in paragraph 264 for insertion after
subparagraph 6.7.1 (now article 18(1)) (reading as follows: “Notwithstanding the provisions of
subparagraph 6.7.1 (now article 18(1)), if the carrier cannot establish whether the goods were lost
or damaged during the sea carriage or during the carriage preceding or subsequent to the sea
carriage, the highest limit of liability in the international and national mandatory provisions that
govern the different parts of the transport shall apply.”) could be realized by adding paragraph (2)
as indicated.

44 The Working Group may wish to consider whether article 9 is properly placed within
chapter 3 on period of responsibility.

45 It was noted in paragraph 116 of A/CN.9/510 that the Working Group provisionally
agreed to retain the text of paragraph 5.1 (now article 10) as drafted. It was widely thought that the
concerns and drafting suggestions mentioned in paragraphs 113 to 116 of A/CN.9/510 should be
revisited at a later stage.

46 As discussed in paragraph 117 and as noted in paragraph 119 of A/CN.9/510 that,
notwithstanding that there was some support for omitting paragraph 5.2.1 (now article 11(1)), the
Working Group provisionally agreed to retain the draft article given the extensive experience with
analogous provisions in existing conventions such as article 3(2) of the Hague Rules. It was also
agreed that further study of the draft article should be undertaken to assess the interplay and the
consistency between paragraph 5.2.1 (now article 11(1)) and draft article 6 (now chapter 5), as well
as the effect of the various possible definitions of the period during which the obligation in
paragraph 5.2.1 (now article 11(1)) would apply. The Working Group may wish to note that there
does not appear to be a particular maritime orientation to the use of the terms in sub paragraph
5.2.1 (now article 11(1)), and that deletion of the terms could result in a provision setting out only
a general standard of care.
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[2. The parties may agree that certain of the functions referred to in
paragraph 1 shall be performed by or on behalf of the shipper, the controlling
party or the consignee. Such an agreement must be referred to in the contract
particulars.]47

Article 12.

Variant A48
Notwithstanding articles 10, 11, and 13(1), the carrier may decline to load, or
may unload, destroy, or render goods harmless or take such other measures as
are reasonable if goods are, or reasonably appear likely during its period of
responsibility to become, a danger to persons or property or an illegal or
unacceptable danger to the environment.49

Variant B
Notwithstanding articles 10, 11, and 13(1), the carrier may unload, destroy or
render dangerous goods harmless if they become an actual danger to life or

property.

Article 13. Additional obligations applicable to the voyage by seas0
1. The carrier shall bes! bound, before, at the beginning of, [and during]s2
the voyage by sea, to exercise due diligence to:

47 It was noted in paragraph 127 of A/CN.9/510 that it was decided that the provision
should be placed between square brackets as an indication that the concept of FIO (free in and out)
and FIOS (free in and out, stowed) clauses had to be reconsidered by the Working Group including
their relationship to the provisions on the liability of the carrier. The Working Group may wish to
review this provision based on any changes that are made to articles 10 and 11(1).

It was suggested that written information about the practice of FIO(S) clauses should be
prepared for a future session of the Working Group to assist it in its considerations.

48 Variant A of article 12 is based on the original text of the draft instrument.

49 It was noted in paragraph 130 of A/CN.9/510 that the Working Group generally agreed
that the text of paragraph 5.3 (now article 12) required further improvement. As an alternative to
the current text of the provision as represented by Variant A, the Secretariat was requested to
prepare a variant, reflected in Variant B, based on the principles expressed in article 13 of the
Hamburg Rules regarding the powers of the carrier in case of emergency arising in the transport
of dangerous goods. It was also agreed that the issue of compensation that might be owed to the
carrier or the shipper in such circumstances might need to be further discussed in the context of
paragraph 7.5 (now article 29).

50 In light of the wide support expressed in the Working Group that the scope of application
of the draft instrument should be door-to-door rather than port-to-port (see paragraph 239 of
A/CN.9/526), it was thought that separating out provisions of the draft instrument that should
apply only to carriage by sea might assist the restructuring of the draft instrument. As a
consequence, articles 5 and 6 (now chapters 4 and 5, and a new chapter 6, entitled “Additional
provisions relating to carriage by sea [or by other navigable waters]”) of the draft instrument have
been reorganized in this fashion.

51 This is the first of several instances where mandatory language has been inserted into
the draft instrument in order to use a consistent approach throughout.

52 As noted in paragraph 131 of A/CN.9/510, the Working Group confirmed its broad
support for imposing upon the carrier an obligation of due diligence that was continuous
throughout the voyage be retaining the words that were currently between square brackets “and
during” and “and keep”. However, a concern was reiterated that the extension of the carrier’s
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(a) make [and keep] the ship seaworthy;
(b) properly man, equip and supply the ship;

(¢) make [and keep] the holds and all other parts of the ship in which
the goods are carried, including containers wheres3 supplied by the carrier, in
or upon which the goods are carried fit and safe for their reception, carriage
and preservation.54

[2. Notwithstanding articles 10, 11, and 13(1), the carrier #a—the-ease—ef
eefmge—bﬁea—fe*byhmhndﬂw-&teﬁ-aﬁﬁ may sacrifice goods when the

sacrifice is reasonably made for the common safety or for the purpose of
preserving other property involved in the common adventure.]56

CHAPTER 5. LIABILITY OF THE CARRIER

Article 14. Basis of liability57

Variant A of paragraphs 1 and 258
1. The carrier shall be liable for loss resulting from loss of or damage to the
goods, as well as from delay in delivery, if the occurrence that caused the loss,
damage or delay took place during the period of the carrier’s responsibility as
defined in chapter 3, unless the carrier proves that neither its fault nor that of
any person referred to in article 15(3) caused or contributed to the loss, damage
or delay.s9

obligation to exercise due diligence in respect of the whole voyage put a greater burden on carriers
and could lead to the associated costs being passed on in the form of higher freights.

53 The Working Group may wish to consider whether “where” should be changed to
“when”, since the place in which the containers are supplied is not relevant.

54 It was noted in paragraph 136 of A/CN.9/510 that the Working Group agreed that the
current text of paragraph 5.4 (now paragraph (1)) constituted a workable basis for continuation of
its deliberations. The Working Group took note of the various suggestions that had been expressed
in respect of the draft provision. It was generally agreed that the draft provision would need to be
further considered in light of similar or comparable provisions in other unimodal transport
conventions.

55 This phrase would become redundant if this paragraph were placed under the heading
“Additional obligations applicable to the voyage by sea” as suggested in the text.

56 It was noted in paragraph 143 of A/CN.9/510 that the Working Group was divided
between those who favoured the elimination of the subparagraph, and those who preferred to retain
it but to further consider its substance. The Working Group decided to place the draft article
between square brackets.

57 Once the Working Group decides upon the preferred variant for paragraphs 1 and 2, it
may be advisable to split paragraphs 1, 2 and 3 into separate articles.

58 Variant A of paragraphs 1 and 2 are based on the original text of the draft instrument.

59 (a) It was noted in paragraph 34 of A/CN.9/525 that strong support was expressed for the
substance of paragraph 6.1 (now article 14). It was also noted in paragraph 34 of A/CN.9/525 that
the Working Group requested the Secretariat to prepare a revised draft with due consideration
being given to the views expressed and the suggestions made. Variants B and C to subparagraphs
6.1.1 and 6.1.3 (now paragraphs 1 and 2) are presented as possible solutions to the views and
suggestions expressed, as noted in the remainder of this note, as well as in notes 61 to 66, infia.
(b) The suggestion was noted in paragraph 31 of A/CN.9/525 that subparagraph 6.1.1 (now article
14(1)) was closer in substance to the approach taken in article 4.2(q) of the Hague-Visby Rules
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[6.1.260]

2.61. Notwithstanding paragraph 1, if the carrier proves that it has complied

than the approach taken in article 5.1 of the Hamburg Rules, which required that the carrier prove
that it, its servants or agents, took all measures that could reasonably be required to avoid the
occurrence and its consequences. However, there was some criticism that the reference to the
“period of the carrier’s responsibility as defined in article 4 (now chapter 3)” would allow the
carrier to restrict its liability to a considerable extent, since, as noted in paragraph 40 of
A/CN.9/510, some reservations were expressed with the approach taken in article 7, according to
which the precise moment of the receipt and delivery of goods was a matter of contractual
arrangements between the parties of a matter to be decided upon by reference to customs or
usages.

(c)  As further noted in paragraph 31 of A/CN.9/525, some concern was expressed as to why it
had been considered necessary to deviate from the language used in the Hamburg Rules. It was
suggested that the reason for the difference in wording from both the Hague Rules and the
Hamburg Rules was to improve and provide greater certainty (e.g. as to the fact that the liability
of the carrier was based on presumed fault, a matter that had required clarification by way of the
common understanding adopted by the drafters of the Hamburg Rules). A contrary view was that
combining different languages from both the Hague and Hamburg Rules might increase
uncertainty as it was not clear how the provision would be interpreted. Since the views differed,
and there is no evidence that one of them prevailed over the other, it does not seem possible to
reflect them in the text.

(d) A suggestion was made in paragraph 31 of A/CN.9/525 that the basis of liability should be
simplified by abolishing the standard of due diligence and replacing it with liability stemming
from use of the vessel as such. This suggestion would entail a very strict, if not objective, standard
of liability. Since support was expressed in paragraph 31 of A/CN.9/525 for the requirement of
fault-based liability on the carrier, the change that has been suggested would seem to clash with
the majority view.

(e)  Paragraph 32 of A/CN.9/525 suggested that, whilst a higher standard of liability had been
adopted in instruments dealing with other modes of transport (such as COTIF), a higher standard
would not be acceptable in the maritime context. In this regard, support was expressed for features
in addition to paragraph 6.1 (now article 14), such as draft article 5 (now chapter 4), which set out
the positive obligations of the carrier. This suggestion appeared to have the support of the Working
Group, and should be taken into consideration.

(f)  The original text as presented in Variant A has no clear linkage between article 5 (now
chapter 4) and article 6 (now chapter 5) of the draft instrument, i.e. between the breach of the
obligations set out in article 5 (now chapter 4) (as well as the allocation of the burden of proof) and
the liability of the carrier in accordance with article 6 (now chapter 5). The suggestion that was
made is to create such a linkage.

(g) It was noted in paragraph 31 of A/CN.9/525 that if the draft instrument were to apply on a
door-to-door basis, conflict with unimodal land transport conventions (such as COTIF and CMR)
would be inevitable given that both imposed a higher standard of liability on the carrier. However
it was suggested that these conflicts could be reduced by adopting suitable wording in paragraph
6.4 (now article 16) as well as the language used in respect of the performing carrier. More
generally, doubts were expressed as to whether default liability rules applicable in the context of
door-to-door transport should be based on the lower maritime standard instead of relying on the
stricter standard governing land transport.

60 Moved to new chapter 6 (now chapter 5) under the heading “Additional provisions
relating to carriage by sea [or by other navigable waters]”. See supra note 50.

61 Paragraph 45 of A/CN.9/525 notes that the Secretariat was requested to take the
suggestions, views and concerns in paragraphs 38 to 44 of A/CN.9/525 into consideration when
preparing a future draft of the provision. The prevailing view noted in paragraph 39 was that this
provision should be maintained. An attempt has been made in this text to take into account the
comments and suggestions made by the Working Group, as noted in paragraphs 40 to 43 of
A/CN.9/525.



142 CMI YEARBOOK 2003

Transport Law

with its obligations under chapter 462 and that loss of or damage to the goods
or delay in

delivery has been caused [solely]63 by one of the following events [it shall be
presumed, in the absence of proof to the contrary, that neither its fault nor that
of a performing party has caused [or contributed to cause]64 that loss, damage
or delay]é5 [the carrier shall not be liable, except where proof is given of its
fault or of the fault of a performing party, for such loss, damage or delay].66

(a) [Actof God], war, hostilities, armed conflict, piracy, terrorism, riots
and civil commotions;

(b) quarantine restrictions; interference by or impediments created by
governments, public authorities, rulers or people [including interference by or
pursuant to legal process];

(c) act or omission of the shipper, the controlling party or the
consignee;

(d) strikes, lock-outs, stoppages or restraints of labour;

[(v) ... 7]

(e) wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

(f) insufficiency or defective condition of packing or marking;
(g) latent defects not discoverable by due diligence.

(h) handling, loading, stowage or unloading of the goods by or on
behalf of the shipper, the controlling party or the consignee;

(i) acts of the carrier or a performing party in pursuance of the powers
conferred by article 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

[(xi) ... 68;]

62 Paragraph 42 of A/CN.9/525 made reference to concerns that the chapeau of
subparagraph 6.1.3 (now paragraph (2)) insufficiently addressed cases where the carrier proved an
event in the list under subparagraph 6.1.3 (now paragraph (2)), but there was an indication that the
vessel might not have been seaworthy. See also the comments under paragraph 6.1 (now article
14), as noted in note 59, supra.

63 It was suggested in paragraph 42 of A/CN.9/525 that the word “solely” be added to the
subparagraph, particularly if the events listed were to be treated as exonerations.

64 It was suggested in paragraph 42 of A/CN.9/525 Report that the words “or contributed
to cause” be deleted, again, particularly if the events listed were to be treated as exonerations.

65 This is the first alternative based on the “presumption regime” suggested in paragraphs
41 and 42 of A/CN.9/525.

66 As noted in paragraph 41 of A/CN.9/525, this is the second alternative, based on the
traditional exoneration regime, but subject to proof being given of the carrier’s fault.

67 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.

68 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.
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Variant B of paragraphs 1 and 2:
1. The carrier is relieved from liability if it proves that:

(1) it has complied with its obligations under article 13.1 [or that its
failure to comply has not caused [or contributed to]69 the loss, damage or
delay], and

(i) neither its fault, nor the fault of its servants or agents has caused
[or contributed to]70 the loss, damage or delay, or

that the loss, damage or delay has been caused by one of the following
events:

(a) [Actof God], war, hostilities, armed conflict, piracy, terrorism, riots
and civil commotions;

(b) quarantine restrictions; interference by or impediments created by
governments, public authorities rulers or people [including interference by or
pursuant to legal process];

(c) act or omission of the shipper, the controlling party or the
consignee;

(d) strikes, lock-outs, stoppages or restraints of labour;

[(v) ... 7]
(e) wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

(f) insufficiency or defective condition of packing or marking;
(g) latent defects not discoverable by due diligence.

(h) handling, loading, stowage or unloading of the goods by or on
behalf of the shipper, the controlling party or the consignee;

(1) acts of the carrier or a performing party in pursuance of the powers
conferred by article 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

[(xi) ... 72]

The carrier shall, however, be liable for the loss, damage or delay if the shipper
proves that the fault of the carrier or the fault of its servants or agents has
caused [or contributed to]73 the loss, damage or delay.

Variant C of paragraphs 1 and 2

1. The carrier shall be liable for loss resulting from loss of or damage to the

69 See note 64, supra.

70 Jbid.

71 Moved to new chapter 6 under the heading “Additional provisions relating to carriage
by sea [or by other navigable waters]”. See supra note 50.

72 Moved to new chapter 6 under the heading “Additional provisions relating to carriage
by sea [or by other navigable waters]”. See supra note 50.

73 See note 64, supra.
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goods, as well as from delay in delivery, if the occurrence that caused the loss,
damage or delay took place during the period of the carrier’s responsibility as
defined in chapter 3.

2. The carrier is relieved of its liability under paragraph 1 if it proves that
neither its fault nor that of any person referred to in article 15(3) caused [or
contributed to]74 the loss, damage or delay.

2.bisIt shall be presumed that neither its fault nor that of any person referred
to in article 15(3) caused the loss, damage or delay if the carrier proves that loss
of or damage to the goods or delay in delivery has been caused [solely]7s by
one of the following events:

(a) [Actof God], war, hostilities, armed conflict, piracy, terrorism, riots
and civil commotions;

(b) quarantine restrictions; interference by or impediments created by
governments, public authorities rulers or people [including interference by or
pursuant to legal process];

(c) act or omission of the shipper, the controlling party or the
consignee;

(d) strikes, lock-outs, stoppages or restraints of labour;

[(v) ... 76]

(e) wastage in bulk or weight or any other loss or damage arising from
inherent quality, defect, or vice of the goods;

(f) insufficiency or defective condition of packing or marking;
(g) latent defects not discoverable by due diligence.

(h) handling, loading, stowage or unloading of the goods by or on
behalf of the shipper, the controlling party or the consignee;

(i) acts of the carrier or a performing party in pursuance of the powers
conferred by article 12 and 13(2) when the goods have been become a danger
to persons, property or the environment or have been sacrificed;

[(xi) ... 77:]

The presumption is rebutted if the claimant proves that the loss, damage or
delay was caused by the fault of the carrier or any person referred to in article

74 See note 64, supra.

75 See note 63, supra.

76 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.

77 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.
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15 (3). Furthermore the presumption is rebutted if the claimant proves that the
loss, damage or delay was caused by one of the cases listed in article 13 (1)(a),
(b) or (c). However, in such a case, the carrier is relieved of liability if it proves
compliance with the duty under article 13.

3. Ifloss, damage or delay in delivery is caused in part by an event’8 for which
the carrier is not liable and in part by an event for which the carrier is liable,
the carrier is liable for all the loss, damage, or delay in delivery except to the
extent that it proves that a specified part of the loss was caused by an event for
which it is not liable.

79
[6.2 Calculation of compensations0]

Article 15. Liability of performing parties8!

78 As noted in paragraph 55 of A/CN.9/525, one concern raised was the ambiguous nature
of the “event”, and whether it was intended to be limited to “cause”, and whether it would be
limited to the list of presumptions in subparagraph 6.1.3 (now paragraph 2).

79 The text that has been deleted was included as a second alternative in the first draft of
the draft instrument. As noted in paragraph 56 of A/CN.9/525, the first alternative received the
strongest support in the Working Group and the decision was made to maintain only the first
alternative in the draft instrument for the continuation of the discussion at a later stage. However,
the Working Group decided to preserve the second alternative as a note or in the comments to the
draft text, to permit further consideration of that alternative at a later stage:

[If loss, damage, or delay in delivery is caused in part by an event for which the carrier is not liable
and in part by an event for which the carrier is liable, then the carrier is

(a) liable for the loss, damage, or delay in delivery to the extent that the party seeking to
recover for the loss, damage, or delay proves that it was attributable to one or more events for which
the carrier is liable; and

(b) not liable for the loss, damage, or delay in delivery to the extent the carrier proves
that it is attributable to one or more events for which the carrier is not liable.
If there is no evidence on which the overall apportionment can be established, then the carrier is
liable for one-half of the loss, damage, or delay in delivery.]

80 As suggested in paragraph 60 of A/CN.9/525, paragraph 6.2 (now article 17) has been
moved after article 6.4 (now article 16) in order to ensure its closer connection with paragraph 6.7
(now article 18).

81 (a) As noted in paragraph 64 of A/CN.9/525, it was agreed that paragraph 6.3 (now
article 15) should be retained, subject to a revision of the text taking account of the concerns
expressed and to considering whether further changes were necessary if the draft instrument
ultimately applied on a door-to-door basis.

An analysis of the “concerns” summarized in paragraph 64 follows in order to ascertain which may
be taken into account in the preparation of a revised text.

(b) A concern was expressed that the coverage of performing parties was a novel rule which
created a direct right of action as against a party with whom the cargo interests did not have a
contractual relationship. It was strongly argued that this innovation should be avoided as it had the
potential for serious practical problems. Disagreement was expressed with respect to the statement
in paragraph 94 of document A/CN.9/WG.III/WP.21 that a performing party was not liable in tort.
In this respect, it was argued that liability of the performing party in tort was a matter of national
law to which the present instrument did not extend. Since the Working Group decided to retain
this provision, the above concerns cannot be considered.

(c)  Also it was submitted that it was not clear under which conditions liability could be imposed
upon the performing party. It was said that even though it appeared that the loss or damage had to
be “localized” with the performing party (i.e. the loss or damage had to have occurred when the
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1. Variant A of paragraph 182

A performing party is subject to the responsibilities and liabilities imposed on
the carrier under this instrument, and entitled to the carrier’s rights and
immunities provided by this instrument (a) during the period in which it has
custody of the goods; and (b) at any other time to the extent that it is
participating in the performance of any of the activities contemplated by the
contract of carriage.

Variant B of paragraph 1
A performing party is liable for loss resulting from loss of or damage to the
goods as well as from delay in delivery, if the occurrence that caused the loss,
damage or delay took place:
(a) during the period in which it has custody of the goods; or
(b) at any other time to the extent that it is participating in the
performance of any of the activities contemplated by the contract of
carriage provided the loss, damage or delay occurred during the
performance of such activities.
The responsibilities and liabilities imposed on the carrier under this instrument

goods were in the performing party’s custody), it was less than clear how the burden of proof on
this point was to be dealt with. It was suggested that one interpretation could require that the
performing party prove that the loss or damage occurred at a time when the goods were not in that
party’s custody. The burden of proof should be on the claimant and this should be stated. An effort
to remedy this concern was made in the suggested alternative text for subparagraph 6.3.1(a) (now
article 15(1)).
(d)  Aswellit was suggested that, whilst subparagraph 6.3.4 (now article 15(6)) created joint and
several liabilities, it did not indicate how the recourse action as between the parties was to be
determined. This was particularly ambiguous given that there was not necessarily a contractual
relationship between the parties concerned. However, it is thought that it may be preferable to
avoid regulating the recourse actions between parties who are jointly and severally liable. This has
not been done in the Hague-Visby Rules (article 4 bis) nor in the Hamburg Rules (article 7).
(e)  For these reasons, it was suggested in paragraph 64 of A/CN.9/525 that paragraph 6.3 (now
article 15) and the definition of “performing party” in draft article 1 should be deleted or, in the
alternative, that the definition should be clarified so as to ensure that it was limited to “physically”
performing parties. Support was expressed for limiting the scope of paragraph 6.3 (now article 15)
to “physically” performing parties. In this respect it was suggested that the words “or undertakes
to perform” should be deleted from subparagraph 6.3.2(a)(ii) (now paragraph 3(b)). However, the
existing definition of “performing party” in paragraph 1.17 (now paragraph 1(e)) of the draft
instrument clearly states that such is a party that physically performs any of the carrier’s
responsibilities, so no changes to this provision would seem to be necessary.
(f) It should be noted that in paragraphs 251 to 255 of A/CN.9/526, when discussing the scope
of application of the instrument, the Working Group also considered the issue of the treatment of
performing parties. As noted in paragraph 256 of A/CN.9/526, it was agreed that the treatment of
performing parties under the draft instrument was an important matter that would shape the entire
instrument, and could help in the solution of other problems, such as the inclusion of mandatory
national law in subparagraph 4.2.1 (now article 8). The anticipation of a more refined written
proposal on this issue prevented a clear final or interim decision from being made at that stage.
That proposal is now contained in A/CN.9/WG.III/WP.34. In light of this proposal, the Working
Group may wish to consider the treatment of performing parties, as well as the other issues
discussed therein.

82 Variant A of paragraph 1 is based on the original text of the draft instrument.
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and the carrier’s rights and immunities provided by this instrument shall apply
in respect of performing parties.

2. If the carrier agrees to assume responsibilities other than those imposed
on the carrier under this instrument, or agrees that its liability for the delay in
delivery of, loss of, or damage to or in connection with the goods shall be
higher than the limits imposed under articles 16(2), 24(4), and 18, a
performing party shall not be bound by this agreement unless the performing
party expressly agrees to accept such responsibilities or such limits.

3. Subject to paragraph 5, the carrier shall be responsible for the acts and
omissions of

(a) any performing party, and

(b) any other person, including a performing party’s sub-contractors
and agents, who performs or undertakes to perform any of the carrier’s
responsibilities under the contract of carriage, to the extent that the person acts,
either directly or indirectly, at the carrier’s request or under the carrier’s
supervision or control,
as if such acts or omissions were its own. The carrier is responsible under this
provision only when the performing party’s or other person’s act or omission is
within the scope of its contract, employment, or agency.

4. Subject to paragraph 5, a performing party shall be responsible for the
acts and omissions of any person to whom it has delegated the performance of
any of the carrier’s responsibilities under the contract of carriage, including its
sub-contractors, employees, and agents, as if such acts or omissions were its
own. A performing party is responsible under this provision only when the act
or omission of the person concerned is within the scope of its contract,
employment, or agency.s3

5. If an action is brought against any person, other than the carrier,
mentioned in paragraphs 3 and 4, that person is entitled to the benefit of the
defences and limitations of liability available to the carrier under this
instrument if it proves that it acted within the scope of its contract,
employment, or agency.

6. If more than one person is liable for the loss of, damage to, or delay in
delivery of the goods, their liability is joint and several but only up to the limits
provided for in articles 16, 24 and 18.

7. Without prejudice to article 19, the aggregate liability of all such persons
shall not exceed the overall limits of liability under this instrument

Article 16. Delay$4

1. Delay in delivery occurs when the goods are not delivered at the place of
destination provided for in the contract of carriage within any time expressly

83 Language correction to reflect that used in 6.3.2(a) and 6.3.3 (now paragraphs 3, 4 and 5).

84 As noted in paragraph 70 of A/CN.9/525, the Working Group agreed that the text of
paragraph 6.4 (now article 16) would remain as currently drafted for continuation of the discussion
at a later stage.
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agreed upon [or, in the absence of such agreement, within the time it would be
reasonable to expect of a diligent carrier, having regard to the terms of the
contract, the characteristics of the transport, and the circumstances of the
voyage].

2. Ifdelay in delivery causes loss not resulting from loss of or damage to the
goods carried and hence not covered by article 17, the amount payable as
compensation for such loss shall be limited to an amount equivalent to [. . .
times the freight payable on the goods delayed]. The total amount payable
under this provision and article 18(1) shall not exceed the limit that would be
established under article 18(1) in respect of the total loss of the goods
concerned.

[6.5 Deviationss]

[6.6 Deck cargoss]

Article 17. Calculation of compensation$?
1. Subject to article 1888, the compensation payable by the carrier for loss
of or damage to the goods shall be calculated by reference to the value of such
goods at the place and time of delivery according to the contract of carriage.

2. The value of the goods shall be fixed according to the commodity
exchange price or, if there is no such price, according to their market price or,
if there is no

commodity exchange price or market price, by reference to the normal value
of the goods of the same kind and quality at the place of delivery.

3. In case of loss of or damage to the goods and-save-as—provided—foria

artiele-16 6-489, the carrier shall not be liable for payment of any compensation
beyond what is provided for in paragraphs 1 and 2 except where the carrier and
the shipper have agreed to calculate compensation in a different manner within
the limits of article 8890.

Article 18. Limits of liability91

85 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.

86 Moved to new chapter 6 under the heading “Additional provisions relating to carriage by
sea [or by other navigable waters]”. See supra note 50.

87 See supra note 80.

88 A linkage between the provisions relating to the calculation of compensation and the
limits of liability was suggested in paragraph 60 of A/CN.9/525.

89 The words that have been stricken out do not seem necessary, since paragraph 6.4 (now
article 16) deals only with financial loss.

90 Further to paragraphs 57 to 59 of A/CN.9/525, this phrase was intended to include a
provision standardizing the calculation of the compensation, and that this calculation should take
account of the intention of the parties as expressed in the contract of carriage. As noted in
paragraph 58 of A/CN.9/525, it was suggested that whether or not consequential damages should
be included in the compensation payable should depend on what was the intention of the parties.
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1. Subject to article 16(2) the carrier’s liability for loss of or damage to or in
connection with the goods is limited to [...] units of account per package or
other shipping unit, or [...] units of account per kilogram of the gross weight
of the goods lost or damaged, whichever is the higher, except where the nature
and value of the goods has been declared by the shipper before shipment and
included in the contract particulars, for where a higher amount than the amount
of limitation of liability set out in this article has been agreed upon between the
carrier and the shipper.92

[2. Notwithstanding paragraph 1, if the carrier cannot establish whether the
goods were lost or damaged during the sea carriage or during the carriage
preceding or

subsequent to the sea carriage, the highest limit of liability in the international
and national mandatory provisions that govern the different parts of the
transport shall apply.]93

91 It was noted in paragraph 85 of A/CN.9/525 that the Working Group decided to retain

the entire text of paragraph 6.7 (now article 18) in the draft instrument for continuation of the
discussion at a later stage.
During the 11% session of the Working Group, the scope of application of the instrument was
discussed, and in conjunction with that discussion, the subject of limits of liability was also
discussed. As noted in paragraphs 257 to 263 of A/CN.9/526, several suggestions were made with
respect to limits of liability, but at this stage no instructions were given to the Secretariat. As noted
in paragraph 257 of A/CN.9/526, there was, however, wide support for the suggestions that no
attempt should be made to reach an agreement on any specific amount for the limits of liability
under this provision at the current stage of the discussion, and that a rapid amendment procedure
for the limit on liability should be established by the draft instrument.

92 As noted in paragraph 259 of A/CN.9/526, the Working Group recalled that the final

phrase in subparagraph 6.7.1 (now paragraph 1) was bracketed pending a decision as to whether
any mandatory provision should be one-sided or two-sided mandatory, and that the Working Group
agreed provisionally that the square brackets should be removed.
The Working Group may also wish to consider the following alternative language for paragraph 1:
“Subject to article 16(2) 642 the carrier’s liability for loss of or damage to or in connection with
the goods is limited to [...] units of account per package or other shipping unit, or [...] units of
account per kilogram of the gross weight of the goods lost or damaged, whichever is the higher.
exeept However, where the nature and value of the goods has been declared by the shipper before
shipment and included in the contract particulars, for where a higher amount than the amount of
limitation of liability set out in this article has been agreed upon between the carrier and the
shipperi, the compensation payable is limited to such amount.” The Working Group may wish to
note that the final additional phrase of this alternative text should be reassessed in light of article
88, as it may be unnecessary if article 88 is adopted. The Working Group may wish to consider
the method that should be used for determining an amount, possibly through the use of statistical
data.

93 Further, when discussing the issue relating to the treatment of non-localised damages,
the proposal was made in paragraph 264 of A/CN.9/526, and adopted by the Working Group in
paragraph 267, to insert this paragraph after subparagraph 6.7.1 (now paragraph 1) in square
brackets. It now appears as paragraph 2.

The following presents several different alternatives for paragraph 2: “Notwithstanding
paragraph 1, if the carrier cannot establish whether the goods were lost or damaged during the sea
carriage or during [the carriage preceding or subsequent to the sea carriage][either of the periods
referred to in article 8(1)(a) and (b)], the highest limit of liability [in the international [and
national] mandatory provisions that govern the different parts of the transport][provided for in any




150 CMIYEARBOOK 2003

Transport Law

3. When goods are carried in or on a container, the packages or shipping
units enumerated in the contract particulars as packed in or on such container
are deemed packages or shipping units. If not so enumerated, the goods in or
on such container are deemed one shipping unit.

4. The unit of account referred to in this article is the Special Drawing Right
as defined by the International Monetary Fund. The amounts mentioned in this
article are to be converted into the national currency of a State according to the
value of such currency at the date of judgement or the date agreed upon by the
parties. The value of a national currency, in terms of the Special Drawing
Rights, of a Contracting State that is a member of the International Monetary
Fund is to be calculated in accordance with the method of valuation applied by
the International Monetary Fund in effect at the date in question for its
operations and transactions. The value of a national currency, in terms of the
Special Drawing Right, of a Contracting State that is not a member of the
International Monetary Fund is to be calculated in a manner to be determined
by that State.

Article 19 Loss of the right to limit liability

Neither the carrier nor any of the persons mentioned in article 15(3) and (4)
shall be entitled to limit their liability as provided in articles [16(2)] 24(4), and
18 of this instrument, [or as provided in the contract of carriage,] if the
claimant proves that [the delay in delivery of,] the loss of, or the damage to or
in connection with the goods resulted from a [personal]94 act or omission of
the person claiming a right to limit done with the intent to cause such loss or
damage, or recklessly and with knowledge that such loss or damage would
probably result.

Article 20 Notice of loss, damage, or delay
1. The carrier shall be presumed, in absence of proof to the contrary, to have
delivered the goods according to their description in the contract particulars
unless noticed5 of loss of or damage to [or in connection with]9% the goods,
indicating the general nature of such loss or damage, shall have been given [by

international convention [or national law] that may apply in accordance with article 8][that would
have governed any contract which would have been concluded between the parties for each part of
the carriage which involved one mode of transport][that would have been applicable had a specific
contract been made for that mode of transport] shall apply.”

94 During the initial discussion of this provision, as noted in paragraph 92 of A/CN.9/525,
the Working Group took note of the comments and suggestions made and decided to maintain the
text of paragraph 6.8 (now article 19) in the draft instrument for continuation of the discussion at
a later stage. As noted in paragraphs 260 and 261 of A/CN.9/526, however, after a discussion
concerning the reference to the “personal act or omission” of the person claiming the right to the
liability limit, the Working Group agreed to place the word “personal” between square brackets for
continuation of the discussion at a later stage.

95 Paragraph 94 of A/CN.9/525 instructs the Secretariat to take account both the broad
support for written notice and for the accommodation of electronic communications when
preparing the revised draft of the text. Paragraph 2.3 (now article 5) of the draft instrument states
that the notice in, infer alia, subparagraph 6.9.1 (now paragraph 1) may be made using electronic
communication; otherwise, it must be made in writing.

96 In accordance with the comments in paragraph 97 of A/CN.9/525, the words “or in
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or on behalf of the consignee]97 to the carrier or the performing party who
delivered the goods before or at the time of the delivery, or, if the loss or
damage is not apparent, within [three working days][a reasonable time][__
working days at the place of delivery][__ consecutive days]98 after the delivery
of the goods. Such a notice is not required in respect of loss or damage that is
ascertained in a joint inspection? of the goods by the consignee and the carrier
or the performing party against whom liability is being asserted.

2. No compensation shall be payable under article 16 unless notice of such
loss100 was given to the person against whom liability is being asserted within
21 consecutive days following delivery of the goods.

3. When the notice referred to in this chapter is given to the performing
party that delivered the goods, it shall have the same effect as if that notice was
given to the carrier, and notice given to the carrier shall have the same effect as
a notice given to the performing party that delivered the goods.

4. Inthe case of any actual or apprehended loss or damage, the parties to the
claim or dispute must give all reasonable facilities to each other for inspecting
and tallying the goods and [for][must provide] access to records and
documents relevant to the carriage of the goods101,

Article 21 Non-contractual claims

The defences and limits of liability provided for in this instrument and the
responsibilities imposed by this instrument apply in any action against the
carrier or

a performing party for loss of, for damage to, or in connection with the goods
covered by a contract of carriage and delay in delivery of such goods102,
whether the action is founded in contract, in tort, or otherwise.

CHAPTER 6. ADDITIONAL PROVISIONS RELATING TO CARRIAGE BY SEA
[OR BY OTHER NAVIGABLE WATERS] 103

connection with” have been placed in square brackets and the words “by or on behalf of the
consignee” have been added. It is possible that such comments have not met with sufficient
support.

97 Ibid.

98 Paragraph 95 of A/CN.9/525 instructed the Secretariat to place “three working” in
square brackets, together with other possible alternatives.

99 It was suggested in paragraph 95 of A/CN.9/525 that “concurrent inspection” or
“inspection contradictoire” might be more appropriated phrases in a civil law context.

100 The Working Group may wish to consider whether language should be added to indicate
that this loss should be limited to the loss for delay.

101 Paragraph 100 of A/CN.9/525 noted that the provision should also include reference to
providing access to records and documents relevant to the carriage of goods. The words in square
brackets indicate two alternatives: the first link the access to the obligation to give “reasonable
facilities”, the second is independent and the notion of reasonability is not applied to it.

102 Paragraph 102 of A/CN.9/525 noted wide support for the inclusion of a reference to
delay in delivery.

103 As noted in note 50, supra, in light of the wide support expressed in the Working Group
that the scope of application of the draft instrument should be door-to-door rather than port-to-port
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Article 22. Liability of the carrier104

Variant A 105

1. [Notwithstanding the provisions of article 14(1) the carrier shall not be
liable-for loss, damage or delay arising or resulting from fire on the ship, unless
caused by the fault or privity of the carrier.]106

2. Article 14 shall also apply in the case of the following events:
(a) saving or attempting to save life or property at sea; and
[(b) perils, dangers and accidents of the sea or other navigable waters;]

Variant B
Article 14 shall also apply in the case of the following events107

(a) saving or attempting to save life or property at sea;

[(b) perils, dangers and accidents of the sea or other navigable waters;]
[and]

[(c) fire on the ship, unless caused by fault or privity of the carrier;]108

(see paragraph 239 of A/CN.9/526), it was thought that separating out provisions of the draft
instrument that should apply only to the carriage by sea might assist the restructuring of the draft
instrument. As a consequence, the following provisions in article 6 (now chapter 5) have been
moved from their position in the original draft to be grouped together under this heading:
subparagraph 6.1.2 (now article 22) and the relevant portions of subparagraph 6.1.3 (now also in
article 22) on the basis of liability, paragraph 6.5 (now article 23) on deviation, and paragraph 6.6
(now article 24) on deck cargo.

104 If Variant B or C for articles 14(1) and (2) is adopted, the Working Group may wish to
re-examine this article with a view to adopting a consistent approach in terms of the shifting
presumptions.

105 Variant A of article 22 is based on the original text of the draft instrument.

106 Subparagraph 6.1.2(a) has been deleted in view of the statements in paragraphs 36 and
37 of A/CN.9/525 that it was widely felt that the removal of that exception from the international
regime governing carriage of goods by sea would constitute an important step towards
modernizing and harmonizing international transport law. It was also emphasized that such a step
might be essential in the context of establishing international rules for door-to-door transport. A
related view was that, although it was probably inevitable to do away with the general exception
based on error in navigation, subparagraph (a) should be maintained in square brackets pending a
final decision to be made at a later stage on what was referred to as “the liability package” (i.e.,
the various aspects of the liability regime applicable to the various parties involved). After
discussion, however, the Working Group decided that subparagraph (a) should be deleted.
Subparagraph 6.1.2(b) (now article 22(1)) was kept in square brackets pursuant to the decision of
the Working Group in paragraph 37 of A/CN.9/525.

In paragraph 43 of A/CN.9/525, it is noted that the suggestion was made that if the case of
fire on the ship were to be maintained, it should be moved from subparagraph 6.1.2 to
subparagraph 6.1.3 (now both contained in article 22). This has not been done in Variant A, but it
has been done in Variant B.

107 See supra note 106.

108 In paragraph 43 of A/CN.9/525, it is noted that the suggestion was made that if the case
of fire on the ship were to be maintained, it should be moved from subparagraph 6.1.2 to
subparagraph 6.1.3 (now article 22).
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Article 23. Deviation

1. The carrier is not liable for loss, damage, or delay in delivery caused by a
deviation!09 to save or attempt to save life [or property]110 at sea[, or by any
other [reasonable] deviation] 111,

2. Where under national law a deviation of itself constitutes a breach of the
carrier’s obligations, such breach only has effect consistently with this
instrument.112

Article 24. Deck cargo!13

1. Goods may be carried on or above deck only if

(a) such carriage is required by applicable laws or administrative rules
or regulations, or

(b) they are carried in or on containers on decks that are specially fitted
to carry such containers, or

(c) in cases not covered by paragraphs (a) or (b) of this article, the
carriage on deck is in accordance with the contract of carriage, or complies
with the customs, usages, and practices of the trade, or follows from other
usages or practices in the trade in question.

2. If the goods have been shipped in accordance with paragraphs 1(a) and
(¢), the carrier shall not be liable for loss of or damage to these goods or delay
in delivery caused by the special risks involved in their carriage on deck. Ifthe
goods are carried on or above deck pursuant to paragraph 1(b), the carrier shall
be liable for loss of or damage to such goods, or for delay in delivery, under the
terms of this instrument without regard to whether they are carried on or above
deck. If the goods are carried on deck in cases other than those permitted under
paragraph 1, the carrier shall be liable, irrespective of article 14, for loss of or
damage to the goods or delay in delivery that are exclusively the consequence
of their carriage on deck.

109 The Working Group may wish to consider whether, as noted in paragraph 73 of
A/CN.9/525, the phrase “authorized by the shipper or a deviation” should be inserted after the
phrase “...in delivery caused by a deviation” should be added.

110 Further to paragraph 72 of A/CN.9/525, reference to salvage of property has been placed
in square brackets because objections were raised to the inclusion of salvage of property..

111 The reference to any other reasonable deviation has been placed in square brackets since
concerns were raised with respect to its use in paragraph 73 of A/CN.9/525. It was also suggested
in paragraph 72 of A/CN.9/525 that the draft article could include language to the effect that, when
goods are salvaged as a result of the deviation, compensation received as a result of the salvage
could be used as compensation for loss caused by the resulting delay.

112 Alternative language for this paragraph could read as follows: “Where under national
law a deviation of itself constitutes a breach of the carrier’s obligations, such breach would not
deprive the carrier or a performing party of any defence or limitation of this instrument.” If such
language is adopted, the Working Group may wish to consider whether paragraph 1 is necessary.

113 Further to paragraph 80 of A/CN.9/525, the Working Group decided to retain the
structure and content of paragraph 6.6 (now article 24) for continuation of the discussion at a later
stage. The Working Group may wish to note that this article depends heavily on the definition of
“container” in article 1(s).
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3. If the goods have been shipped in accordance with paragraph 1(c), the
fact that particular goods are carried on deck must be included in the contract
particulars. Failing this, the carrier shall have the burden of proving that
carriage on deck complies with paragraph 1(c) and, if a negotiable transport
document or a negotiable electronic record is issued, is not entitled to invoke
that provision against a third party that has acquired such negotiable transport
document or electronic record in good faith.

4. If the carrier under this article 24 is liable for loss or damage to goods
carried on deck or for delay in their delivery, its liability is limited to the extent
provided for in articles 16 and 18; however, if the carrier and shipper expressly
have agreed that the goods will be carried under deck, the carrier is not entitled
to limit its liability for any loss of or damage to the goods that exclusively
resulted from their carriage on deck.

CHAPTER 7. OBLIGATIONS OF THE SHIPPER

Article 25.

[Subject to the provisions of the contract of carriage,]!14 the shipper shall
deliver the goods ready for carriage ase!15 in such condition that they will
withstand the intended carriage, including their loading, handling, stowage,
lashing and securing, and discharge, and that they will not cause injury or
damage. In the event the goods are delivered in or on a container or trailer
packed by the shipper, the shipper must stow, lash and secure the goods in or
on the container or trailer in such a way that the goods will withstand the
intended carriage, including loading, handling and discharge of the container
or trailer, and that they will not cause injury or damage.116

Article 26.

The carrier shall provide to the shipper, on its request, such information as is
within the carrier’s knowledge and instructions that are reasonably necessary
or of importance to the shipper in order to comply with its obligations under
article 25.117

114 As noted in paragraph 148 of A/CN.9/510, the Working Group agreed to place the phrase
“Subject to the provisions of the contract of carriage” in square brackets pending further
consultations and discussions on the scope of the obligation of the carrier and the extent to which
it was subject to freedom of contract.

115 Paragraphs 145 and 148 of A/CN.9/510 noted the Working Group’s agreement to remove
the word “and”.

116 The suggestion in paragraph 148 of A/CN.9/510 to prepare alternative wording based on
articles 12, 13 and 17 of the Hamburg Rules was noted by the Working Group.

117 As noted in paragraph 151 of A/CN.9/510, some doubts were expressed as to whether
the draft provision, which focused on the duties of the carrier, was properly placed in the chapter
covering the obligations of the shipper. However, it was considered that, in view of the close link
between draft article 7.2 (now, article 26) and the other provisions of draft chapter 7 (now, articles
25-32), the placing of the draft provision was not necessarily inappropriate. Subject to the other
observations expressed in paragraphs 149 to 151 of A/CN.9/510, the Working Group decided to
retain the draft provision with a view to considering its details at a future session (paragraph 152
of A/CN.9/510.
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Article 27.

The shipper shall provide to the carrier the information, instructions, and
documents that are reasonably necessary for:

(a) the handling and carriage of the goods, including precautions to be
taken by the carrier or a performing party;

(b) compliance with rules, regulations, and other requirements of
authorities in connection with the intended carriage, including filings,
applications, and licences relating to the goods;

(c) the compilation of the contract particulars and the issuance of the
transport documents or electronic records, including the particulars referred to
in article 34(1)(b) and (c), the name of the party to be identified as the shipper
in the contract particulars, and the name of the consignee or order, unless the
shipper may reasonably assume that such information is already known to the
carrier.118

Article 28.

The information, instructions, and documents that the shipper and the carrier
provide to each other under articles 26 and 27 must be given in a timely
manner, and be accurate and complete. 119

Article 29.
Variant A120

The shipper and the carrier are liable121 to each other, the consignee, and the
controlling party for any loss or damage caused by either party’s failure to
comply with its respective obligations under articles 26, 27, and 28122

118 As noted in paragraph 153 of A/CN.9/510,the Working Group approved the text of
paragraph 7.3 (now article 27) as a sound basis for continuation of the discussion at a later stage.

119 As noted in paragraph 154 of A/CN.9/510, the Working Group agreed that the text
should be retained for further consideration.

120 Variant A of article 29 is based on the original text of the draft instrument.

121 As noted in paragraph 156 of A/CN.9/510, a concern was raised that the type of liability
established by paragraph 7.5 (now paragraph 1) was inappropriate given that the obligations set
out in paragraphs 7.2, 7.3 and 7.4 (now, articles 26, 27 and 28) were not absolute and involved
subjective judgements. Imposing strict liability for failure to comply with what were described as
flexible and imprecise obligations seemed excessive to some delegations. It was also stated that
as currently drafted, the provision was ambiguous and that it was not clear what its effect would be
either as to liability to a consignee or a controlling party or as to whether a carrier would be liable
to a consignee for the shipper’s failure to provide adequate particulars and vice versa.

122 Other concerns expressed in paragraph 157 A/CN.9/510 were that the provision did not
accommodate the situation where both the shipper and the carrier were concurrently liable by
allowing for shared liability, and that the provision was ambiguous in that it was not clear what was
meant by “loss or damage”, when, for example, compared to paragraph 7.6 (now, article 30) which
referred to “loss damage or injury”. Paragraph 158 of A/CN.9/510 noted that the Working Group
concluded that paragraph 7.5 (now article 29) should be placed between square brackets, pending
its re-examination in the light of the concerns and suggestions noted in paragraphs 156 and 157.
The Secretariat was requested to prepare a revised draft, with possible alternative texts to take
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Variant B

[1. The shipper is liable to the carrier, the consignee and the controlling party
for any loss or damage [or injury] caused by its failure to comply with its
obligations under articles 27 and 28.

2. The carrier is liable to the shipper, the consignee and the controlling party
for any loss or damage [or injury] caused by its failure to comply with its
obligations under articles 26 and 28.

3. When loss or damage [or injury] is caused jointly by the failure of the
shipper and of the carrier to comply with their respective obligations, the
shipper and the carrier shall be jointly liable to the consignee or the controlling
party for any such loss or damage [or injury].]

Article 30.

Variant A123

The shipper is liable to the carrier for any loss, damage, or injury caused by the
goods and for a breach of its obligations under article 25, unless the shipper
proves that such loss or damage was caused by events or through
circumstances that a diligent shipper could not avoid or the consequences of
which a diligent shipper was unable to prevent.

Variant B

A shipper is not [responsible][liable] for loss or damage sustained by the
carrier or a ship from any cause without the act, fault or neglect of the shipperf[,
its agents or servants].124

Variant C

The shipper is liable to the carrier for any loss, damage or injury caused by the
goods and for a breach of its obligations under article 25 unless the shipper
proves it did not cause or contribute to the loss or damage.125

Article 31.
If a person identified as “shipper” in the contract particulars, although not the

account of the suggestions made. At the close of the discussion, the Working Group generally
agreed that in revising the draft provision, due consideration should be given to the fact that the
information referred to in paragraph 7.5 (now article 29) might be communicated by way of
electronic messages, i.e., fed into an electronic communication system and replicated with or
without change in the transmission process. In view of the comments made, the alternative texts
in Variant B have been prepared.

123 Variant A of article 30 is based on the original text of the draft instrument.

124 As noted in paragraphs 161 and 170 of A/CN.9/510, it was agreed that this alternative
text appear along with the original text of paragraph 7.6 (now Variant A) so that both texts could
be considered again at a future session of the Working Group. Paragraph 166 of A/CN.9/510 also
noted that it might be necessary to delete the reference in this alternative text to “agents or
servants” of the shipper, as the matter might be dealt with in paragraph 7.8 (now article 32).

125 This alternative is intended to mirror the language used in Variant C for articles 14(1)
and (2). The Working Group may wish to consider mirror language for this provision based on
which alternative for articles 14(1) and (2) it adopts.
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shipper as defined in article 1(d), accepts the transport document or electronic
record, then such person is (a) subject to the responsibilities and liabilities
imposed on the shipper under this chapter and under article 57, and (b) entitled to
the shipper’s rights and immunities provided by this chapter and by chapter 13.

Article 32.

The shipper shall be responsible for the acts and omissions of any person to
which it has delegated the performance of any of its responsibilities under this
chapter, including its sub-contractors, employees, agents, and any other
persons who act, either directly or indirectly, at its request, or under its
supervision or control, as if such acts or omissions were its own.
Responsibility is imposed on the shipper under this provision only when the
act or omission of the person concerned is within the scope of that person’s
contract, employment, or agency.126

CHAPTER 8. TRANSPORT DOCUMENTS AND ELECTRONIC RECORDS

Article 33. Issuance of the transport document or the electronic record

Upon delivery of the goods to the carrier or performing party

(a) the consignor is entitled to obtain a transport document or, if the
carrier so agrees, an electronic record evidencing the carrier’s or performing
party’s receipt of the goods;

(b) the shipper or, if the shipper so indicates to the carrier, the person
referred to in article 31, is entitled to obtain from the carrier an appropriate
negotiable transport document, unless the shipper and the carrier, expressly or
impliedly, have agreed not to use a negotiable transport document, or it is the
custom, usage, or practice in the trade not to use one. If pursuant to article 3
the carrier and the shipper have agreed to the use of an electronic record, the
shipper is entitled to obtain from the carrier a negotiable electronic record
unless they have agreed not to use a negotiable electronic record or it is the
custom, usage or practice in the trade not to use one. 127

126 As noted in paragraphs 169 and 170 of A/CN.9/510, the Working Group agreed that
paragraph 7.8 (now article 32) was a basis on which to continue discussions whilst keeping in mind
the various concerns that had been expressed as to its current wording. At the close of the
discussion, it was suggested that paragraph 7.8 (now article 32) should be narrowed so as to apply
only to shipper obligations that were delegable rather than those obligations that were non-
delegable. It was agreed that the text in paragraph 7.8 (now article 32) should be retained along
with the proposal set out at paragraph 161 of A/CN.9/510 as an alternative for the current text of
paragraph 7.6 (now article 30) so that both texts could be considered again at a future session of
the Working Group.

127 As noted in paragraph 25 of A/CN.9/526, the Working Group found the substance of
paragraph 8.1 (now article 33) to be generally acceptable. In addition, with respect to
subparagraph (i) (now paragraph (a)), a suggestion was made that the words “transport document”
should be replaced by the word “receipt”. While the term “transport document” was generally
preferred for reasons of consistency in terminology, it was acknowledged that, since not all
transport documents as defined under paragraph 1.20 (now article 1(k)) served the function of
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Article 34. Contract Particulars

1. The contract particulars in the document or electronic record referred to
in article 33 must include

a description of the goods;

the leading marks necessary for identification of the goods as furnished by the
shipper before the carrier or a performing party receives the goods;

(c)

(i) the number of packages, the number of pieces, or the quantity, as
furnished by the shipper before the carrier or a performing party receives the
goods!28 and

(il) the weight as!29 furnished by the shipper before the carrier or a
performing party receives the goods;

(d) a statement of the apparent order and condition of the goods at the
time the carrier or a performing party receives them for shipment;

(e) the name and address of the carrier; and

(f) the date
(i) on which the carrier or a performing party received the goods,
or
(i1) on which the goods were loaded on board the vessel, or
(iii) on which the transport document or electronic record was
issued.130

evidencing receipt of the goods by the carrier, it was important to make it abundantly clear that,
under subparagraph 8.1(i) (now paragraph (a)), the transport document should serve the receipt
function. Further, as noted in paragraph 26 of A/CN.9/526, a question was raised as to whether
paragraph 8.1 (now article 33) might interfere with various existing practices regarding the use of
specific types of transport documents such as “received for shipment” and “shipped on board”
bills of lading. It was stated in response that paragraph 8.1 (now article 33) had been drafted
broadly to encompass any type of transport document that might be used in practice, including any
specific types of bill of lading or even certain types of non-negotiable waybills.

128 As noted in paragraph 27 of A/CN.9/526 the Working Group agreed that these words be added.
As noted in paragraph 28 of A/CN.9/526, a concern was expressed that the addition of this phrase
might be read as placing a heavy liability on the shipper, particularly if article 8 (now articles 33
to 40) was to be read in combination with paragraph 7.4 (now article 28). It was pointed out in
response that subparagraph 8.2.1 (now paragraph 1) was not to be read as creating any liability for
the shipper under draft article 7 (now chapter 7).

129 The concern was expressed in paragraph 28 of A/CN.9/526 that the words “as furnished
by the shipper before the carrier or a performing party receives the goods” might be read as placing
a heavy burden on the shipper, and the response that this provision was not intended to create any
liability for the shipper. The Working Group may wish to consider replacing the phrase “as
furnished by the shipper” with the phrase “if furnished by the shipper”, and that care should be
taken with respect to the use of those phrases in each of the relevant provisions.

130 As noted in paragraph 75 of A/CN.9/526, it was suggested that the Working Group
should consider redrafting subparagraph 8.2.1 (now paragraph 1) to include the name and address
of the consignee in the contract particulars that must be put into the transport document. See also
the suggested changes to subparagraph 10.3.1 (now article 48), infra. The Working Group may
wish to determine whether the name and address of the consignee belong on a list of mandatory
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2. The phrase “apparent order and condition of the goods” in paragraph 1
refers to the order and condition of the goods based on

(a) a reasonable external inspection of the goods as packaged at the
time the shipper delivers them to the carrier or a performing party and

(b) any additional inspection that the carrier or a performing party
actually performs before issuing the transport document or the electronic
record. 131

Article 35 Signature132

(a) A transport document shall be signed by the carrier or a person
having authority from the carrier.

(b) An electronic record shall be authenticated by the electronic
signature of the carrier or a person having authority from the carrier. For the
purpose of this provision such electronic signature means data in electronic
form included in, or otherwise logically associated with, the electronic record
and that is used to identify the signatory in relation to the electronic record and
to indicate the carrier’s authorization of the electronic record. 133

Article 36. Deficiencies in the contract particulars134

1. The absence of one or more of the contract particulars referred to in
article 34(1), or the inaccuracy of one or more of those particulars, does not of
itself affect the legal character or validity of the transport document or of the
electronic record. 135

2. If the contract particulars include the date but fail to indicate the
significance thereof, then the date is considered to be:

(a) if the contract particulars indicate that the goods have been loaded
on board a vessel, the date on which all of the goods indicated in the transport
document or electronic record were loaded on board the vessel; or

(b) if the contract particulars do not indicate that the goods have been

elements. The Working Group may also wish to discuss the sanction for failure to provide
mandatory information. Such sanctions may be different according to whether a transport
document is negotiable or not.

131 Paragraph 31 of A/CN.9/526 noted that the Working Group found the substance of
subparagraph 8.2.2 (now paragraph 2) to be generally acceptable.

132 The Working Group may wish to consider whether “signature” should be defined as, for
example, in article 14(3) of the Hamburg Rules, particularly in light of modern practice.

133 As noted in paragraph 32 of A/CN.9/526, the Working Group agreed that the substance
of subparagraph 8.2.3 (now article 35) was generally acceptable, but that the provision might need
to be further discussed at a later stage with a view to verifying its consistency with the UNCITRAL
Model Law on Electronic Signatures 2001. In redrafting, it may be useful to bear in mind articles
14(2) and (3) of the Hamburg Rules.

134 For improved consistency, this provision has been moved here from its original location.

135 As noted in paragraph 34 of A/CN.9/526, the Working Group found the substance of
subparagraph 8.2.4 (now paragraph 1) to be generally acceptable.



160 CMIYEARBOOK 2003

Transport Law

loaded on board a vessel, the date on which the carrier or a performing party
received the goods. 136

3. If the contract particulars fail to identify the carrier but indicate that the
goods have been loaded on board a named vessel, then the registered owner of
the vessel is presumed to be the carrier. The registered owner can defeat this
presumption if it proves that the ship was under a bareboat charter at the time
of the carriage which transfers contractual responsibility for the carriage of the
goods to an identified bareboat charterer. [If the registered owner defeats the
presumption that it is the carrier under this article, then the bareboat charterer
at the time of the carriage is presumed to be the carrier in the same manner as
that in which the registered owner was presumed to be the carrier.]]137

4. If the contract particulars fail to state the apparent order and condition of
the goods at the time the carrier or a performing party receives them from the
shipper, the transport document or electronic record is either prima facie or
conclusive evidence under article 39, as the case may be, that the goods were
in apparent good order and condition at the time the shipper delivered them to
the carrier or a performing party.138

Article 37. Qualifying the description of the
goods in the contract particulars

The carrier, if acting in good faith when issuing a transport document or an
electronic record, may qualify the information mentioned in article 34(1)(a),139
34(1)(b) or 34(1)(c) in the circumstances and in the manner set out below in
order to indicate that the carrier does not assume responsibility for the
accuracy of the information furnished by the shipper:

(a) For non-containerized goods

(i) ifthe carrier can show that it had no reasonable means of checking
the information furnished by the shipper, it may so state in the contract
particulars, indicating the information to which it refers, or

136 As noted in paragraph 55 of A/CN.9/526, the Working Group found the substance of
subparagraph 8.4.1 (now paragraph 2) to be generally acceptable, taking into account the issue
raised with respect to electronic records that the terms “transport document or electronic record”
are repeated throughout the provisions of chapter § of the draft instrument, and that the repetition
of this phrase emphasized the distinction between transport documents and electronic records,
rather than focusing on the content of the document, as intended in the mandate of the Working
Group.

137 As noted in paragraph 60 of A/CN.9/526, the prevailing view in the Working Group was
the subparagraph 8.4.2 (now paragraph 3) identified a serious problem that must be treated in the
draft instrument, but that the matter required further study with respect to other means through
which to combat the problem, and that the provision as drafted was not yet satisfactory. The
Working Group decided to keep subparagraph 8.4.2 (now paragraph 3) in square brackets in the
draft instrument, and to discuss it in greater detail at a future date.

138 As noted in paragraph 61 of A/CN.9/526, the Working Group found the substance of
subparagraph 8.4.3 (now paragraph 4) to be generally acceptable.

139 The addition of a reference to subparagraph 8.2.1(a) (now article 34(1)(a)) was
suggested in paragraph 36 of A/CN.9/526.
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(i) if the carrier reasonably considers the information furnished by the
shipper to be inaccurate, it may include a clause providing what it reasonably
considers accurate information.

(b) For goods delivered to the carrier or a performing party in a closed
container, unless!40 the carrier or a performing party in fact inspects the goods
inside the container or otherwise has actual knowledge of the contents of the
container before issuing the transport document, provided, however, that in
such case the carrier may include such clause if it reasonably considers the
information furnished by the shipper regarding the contents of the container to
be inaccuratel41, the carrier may include a qualifying clause in the contract
particulars with respect to

(1) the leading marks on the goods inside the container, or

(i1) the number of packages, the number of pieces, or the quantity of the
goods inside the container.

(c) For goods delivered to the carrier or a performing party in a closed
container, the carrier may qualify any statement of the weight of goods or the
weight of a container and its contents with an explicit statement that the carrier
has not weighed the container if

(i) the carrier can show that neither the carrier nor a performing party
weighed the container, and

the shipper and the carrier did not agree prior to the shipment that the
container would be weighed and the weight would be included in the contract
particulars, or

(i) the carrier can show that there was no commercially reasonable
means of checking the weight of the container.142

140 The phrase “unless the carrier or a performing party in fact inspects the goods inside the
container or otherwise has actual knowledge of the contents of the container_before issuing the
transport document, provided, however, that in such case the carrier may include such clause if it
reasonably considers the information furnished by the shipper regarding the contents of the
container to be inaccurate” has been moved to this position in the chapeau from its original
position at the end of the paragraph in order to clarify that it is intended to apply to the entire
paragraph.

141 As noted in paragraph 36 of A/CN.9/526, another suggestion was that language along
the lines of subparagraph 8.3.1(a)(ii) (now paragraph (a)(ii)) should be included also in
subparagraph 8.3.1(b) (now paragraph b) to address the situation where the carrier reasonably
considers the information furnished by the shipper regarding the contents of the container to be
inaccurate. The Working Group may also wish to note the suggestions made in paragraph 37 of
A/CN.9/526 that the carrier who decided to qualify the information mentioned on the transport
document should be required to give the reasons for such qualification, that the draft instrument
should deal with the situation where the carrier accepted not to qualify the description of the
goods, for example not to interfere with a documentary credit, but obtained a guarantee from the
shipper. Another suggestion was that, where the carrier acting in bad faith had voluntarily avoided
to qualify the information in the contract particulars, such conduct should be sanctioned and no
limitation of liability could be invoked by the carrier.

142 As noted in paragraph 36 of A/CN.9/526, it was suggested that appropriate wording
should be added to cover the case where there was no commercially reasonable possibility to weigh
the container. The Working Group may wish to note that this subparagraph is intended to align
with the provision on the reasonable means of checking, in article 38.
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Article 38 Reasonable means of checking and good faith
For purposes of article 37:

(a) a “reasonable means of checking” must be not only physically
practicable but also commercially reasonable;

(b) the carrier acts in “good faith” when issuing a transport document
or an electronic record if

(1) the carrier has no actual knowledge that any material statement in
the transport document or electronic record is materially false or misleading,
and

(i) the carrier has not intentionally failed to determine whether a
material statement in the transport document or electronic record is materially
false or misleading because it believes that the statement is likely to be false or
misleading.

(¢) The burden of proving whether the carrier acted in good faith when
issuing a transport document or an electronic record is on the party claiming
that the carrier did not act in good faith. 143

Article 39. Prima facie and conclusive evidence

Except as otherwise provided in article 40, a transport document or an
electronic record that evidences receipt of the goods is

(a) prima facie evidence of the carrier’s receipt of the goods as
described in the contract particulars; and

(b) conclusive evidence of the carrier’s receipt of the goods as described
in the contract particulars

[(1)] if a negotiable transport document or a negotiable electronic record
has been transferred to a third party acting in good faith [or

(i1) Variant A of paragraph (b)(ii)144

if a person acting in good faith has paid value or otherwise altered its
position in reliance on the description of the goods in the contract particulars].

Variant B of paragraph (b)(ii)

if no negotiable transport document or no negotiable electronic record has been
issued and the consignee has purchased and paid for the goods in reliance on
the description of the goods in the contract particulars.]145

143 As noted in paragraph 43 of A/CN.9/526, the Working Group found the substance of
subparagraph 8.3.2 (now article 38) to be generally acceptable.

144 Variant A of paragraph (b)(ii) is based on the original text of the draft instrument.

145 As noted in paragraph 48 of A/CN.9/526, the prevailing view in the Working Group was
to retain subparagraph 8.3.3(b)(ii) (now paragraph (b)(ii)) in square brackets and to request the
Secretariat to make the necessary modifications to it with due consideration being given to the
views expressed and the suggestions made in paragraphs 45 to 47.
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Article 40. Evidentiary effect of qualifying clauses

If the contract particulars include a qualifying clause that complies with the
requirements of article 37, then the transport document will not
constitute prima facie or conclusive evidence under article 39 to the extent that
the description of the goods is qualified by the clause. 146

CHAPTER 9. FREIGHT 147

Article 41.

[1. Freight is earned upon delivery of the goods to the consignee at the time
and location mentioned in article 7(3), [and is payable when it is earned,]148

146 As noted in paragraphs 50 to 52 of A/CN.9/526, while some support was expressed for
redrafting subparagraph 8.3.4 (now article 40), the prevailing view was that it should be retained
in substance for continuation of the discussion at a future session.

The Working Group may also wish to consider the alternative language for subparagraph 8.3.4
(now article 40) suggested in paragraphs 153 and 154 of A/CN.9/WG.III/WP21:

40(1) “If the contract particulars include a qualifying clause, then the transport document will not
constitute prima facie or conclusive evidence under article 39 83-3, to the extent that the
description of the goods is qualified by the clause, when the clause is “effective” under paragraph
2835”7

It would then be necessary to add a new article 8.3.5 (perhaps as paragraph 2), which might
provide:

2. “A qualifying clause in the contract particulars is effective for the purposes of paragraph 1 834
under the following circumstances:

(a) For non-containerized goods, a qualifying clause that complies with the requirements of
article 37 3+ will be effective according to its terms.

(b) For goods shipped in a closed container, a qualifying clause that complies with the
requirements of article 37 83=+ will be effective according to its terms if

(i) the carrier or a performing party delivers the container intact and undamaged, except for
such damage to the container as was not causally related to any loss of or damage to the goods;
and

(ii) there is no evidence that after the carrier or a performing party received the container it
was opened prior to delivery, except to the extent that

(1) a container was opened for the purpose of inspection,

(2) the inspection was properly witnessed, and

(3) the container was properly reclosed after the inspection, and was resealed if it had
been sealed before the inspection.”

147 Tt was said by way of general comment in paragraph 172 of A/CN.9/510, that neither the
Hague nor the Hamburg regimes contained provisions on freight and that it was questionable
whether the draft instrument would benefit from dealing with this issue. Further reservations were
noted in that paragraph as to the inclusion of freight provisions were based on the fact that
practices varied widely between different trades. Paragraph 183 of A/CN.9/510 noted that the draft
provision should be restructured, with paragraphs 9.1(a) (now article 41(1)) and 9.2(b) (now article
42(2)) being combined in a single provision, paragraph 9.1(b) (now article 41(2)) standing alone
and paragraphs 9.2(b) and (c) (now articles 42(2) and (3)) also being combined. It was also
provisionally agreed that appropriate clarification should be introduced to limit the application of
paragraphs 9.2(b) and (c) (now articles 42(2) and (3)) to cases where specific agreement had been
concluded between the parties.

148 As noted in paragraph 174 of A/CN.9/510, there was general agreement that the
principle of freedom of contract should apply to determining when the payment of freight was
earned as well as when the payment of freight became due. See also ibid, paragraph 183 of
A/CN.9/510.
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unless the parties have agreed that the freight is earned, wholly or partly, at an
earlier point in time.

2. Unless otherwise agreed, no freight becomes due for any goods that are
lost before the freight for those goods is earned.

Article 42.
Variant A149

1. Freight is payable when it is earned, unless the parties have agreed that the
freight is payable, wholly or partly, at an earlier or later point in time.

2. If subsequent to the moment at which the freight has been earned the
goods are lost, damaged, or otherwise not delivered to the consignee in
accordance with the provisions of the contract of carriage, freight shall remains
payable irrespective of the cause of such loss, damage or failure in delivery.

3. Unless otherwise agreed, payment of freight is not subject to set-off,
deduction or discount on the grounds of any counterclaim that the shipper or
consignee may have against the carrier, [the indebtedness or the amount of
which has not yet been agreed or established].

Variant B150:

If subsequent to the moment at which the freight has been earned the goods are
lost, damaged, or otherwise not delivered to the consignee in accordance with
the provisions of the contract of carriage, unless otherwise agreed, freight shall
remain payable irrespective of the cause of such loss, damage or failure in
delivery, nor is payment of freight subject to set-off, deduction or discount on
the grounds of any counterclaim that the shipper or consignee may have
against the carrier fthe indebtedness of which has not yet been agreed or
established 151.

Article 43.

1. Unless otherwise agreed, the shipper is liable to pay the freight and other
charges incidental to the carriage of the goods.

2. If'the contract of carriage provides that the liability of the shipper or any
other person identified in the contract particulars as the shipper will cease,
wholly or partly, upon a certain event or after a certain point of time, such
cessation is not valid:

(a) with respect to any liability under chapter 7 of the shipper or a
person mentioned in article 31; or

(b) with respect to any amounts payable to the carrier under the contract

149 Variant A of article 42 is based on the original text of the draft instrument.

150 See supra note 147, paragraph 183 of A/CN.9/510.

151 As noted in paragraph 182 of A/CN.9/510, wide support was expressed for including in
the draft provision the words currently between square brackets, “the indebtedness or the amount
of which has not yet been agreed or established”.
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of carriage, except to the extent that the carrier has adequate security pursuant
to article 45 or otherwise for the payment of such amounts.
(c) to the extent that it conflicts with article 62.152

Article 44.

1. If the contract particulars in a negotiable!53 transport document or a[n]
negotiablels4 electronic record contain the statement “freight prepaid” or a
statement of a similar nature, then neither the holder nor the consignee, shall
be liable for the payment of the freight. This provision shall not apply if the
holder or the consignee is also the shipper.

[If the contract particulars in a non-negotiable transport document or in a
non-negotiable electronic record contain a statement “freight prepaid” or a
statement of a similar nature, then it shall be presumed that the shipper is liable
for the payment of the freight.]155

2.
Variant A of paragraph 2156

If the contract particulars in a transport document or an electronic record
contain the statement “freight collect” or a statement of similar nature, [such a
statement puts the consignee on notice that it may be liable for the payment of
the freight][the right of the consignee to obtain delivery of the goods is
conditional on the payment of freight].157

Variant B of paragraph 2
If the contract particulars in a transport document or an electronic record
contain the statement “freight collect”, or a statement of a similar nature, that
constitutes a provision that, in addition to the shipper, any holder or consignee
who takes delivery of the goods or exercises any right in relation to the goods
will thereupon become liable for the freight.158

152 As noted in paragraph 189 of A/CN.9/510, the Working Group took note of the criticism
of provision 9.3(b) (now paragraph 2) (noted in paragraphs 185 to 188 of A/CN.9/510) and decided
to postpone its decision on the matter until the issue, including the practical context in which the
provision was to operate, was further studied.

153 Paragraph 110 of A/CN.9/525 noted the suggestion that the declaration in subparagraph
9.4(a) (now paragraph 1) was too radical in freeing the holder and consignee of any responsibility
for the payment of freight, and instead that it would be better to create a presumption of the absence
of a debt for freight. However, the alternative view was expressed that subparagraph 9.4(a) (now
paragraph 1) should not create a presumption that the freight had been prepaid. A possible answer
to this suggestion reported in paragraph 110 would be to draw a distinction between negotiable and
non-negotiable transport documents or electronic records.

154 [bid.

155 See supra note 153.

156 Variant A of paragraph 2 is based on the original text of the draft instrument.

157 See supra note 153.

158 Asnoted in paragraph 111 of A/CN.9/525, it was said that draft articles 12.2.2 and 12.2.4
(now articles 60(2) and 62) were intimately linked with subparagraph 9.4(b) (now paragraph 2),
and that consideration of these provisions should be undertaken at the same time. It was suggested
that if the consignee took any responsibility for the delivery of the goods, it should also be
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Article 45.

1. [Notwithstanding any agreement to the contrary,] if and to the extent that
under national law applicable to the contract of carriage the consignee is liable
for the payments referred to below, the carrier is entitled to retain the goods
until payment of

(a) freight, deadfreight, demurrage, damages for detention and all other
reimbursable costs incurred by the carrier in relation to the goods,

(b) any damages due to the carrier under the contract of carriage,

(c) any contribution in general average due to the carrier relating to the
goods
has been effected, or adequate security for such payment has been provided.

2. If'the payment as referred to in paragraph 1 of this article is not, or is not
fully, effected, the carrier is entitled to sell the goods (according to the
procedure, if any, as provided for in the applicable national law) and to satisfy
the amounts payable to it (including the costs of such recourse) from the
proceeds of such sale. Any balance remaining from the proceeds of such sale
shall be made available to the consignee. 159

CHAPTER 10. DELIVERY TO THE CONSIGNEE

Article 46.

When the goods have arrived at their destination, the consignee [that exercises
any of its rights under the contract of carriage]160 shall accept delivery of the
goods at the time and location mentioned in article 7(3). [If the consignee, in
breach of this obligation, leaves the goods in the custody of the carrier or the
performing party, the carrier or performing party will act in respect of the
goods as an agent of the consignee, but without any liability for loss or damage
to these goods, unless the loss or damage results from a personal act or

responsible for the freight. At the same time, it was noted that subparagraph 9.4(b) (now paragraph
2) could serve to provide information or a warning that freight was still payable. However, it was
suggested that the payment of freight should be a condition for the consignee to obtain delivery of
the goods, rather than an obligation. It was further noted that subparagraph 9.4(b) (now paragraph
2) should focus on the payment of freight in fact, rather than on who should bear the obligation for
the unpaid freight. As noted in paragraph 112 of A/CN.9/525, one proposal to remedy the
perceived problem was to replace the words “such a statement puts the consignee on notice that it
may be liable for the payment of the freight” with the words, “the payment of freight is a condition
for the exercise by the consignee of the right to obtain delivery of the goods.” Paragraph 113 of
A/CN.9/525 noted the alternative suggestion used in order to overcome the problems outlined in
paragraphs 111 and 112.

159 Although the text of paragraph 9.5 (now article 45) was heavily criticised in paragraphs
115 to 122 of A/CN.9/525, it does not appear that the Secretariat has been requested to prepare a
new draft or an alternative draft. Paragraph 123 of A/CN.9/525 noted that the Working Group
decided that paragraph 9.5 (now article 45) should be retained in the draft instrument for
continuation of the discussion at a later stage.

160 As noted in paragraph 67 of A/CN.9/526, a preference was expressed for the obligation
to accept delivery not to be made dependent upon the exercise of any rights by the consignee, but
rather that it be unconditional.
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omission of the carrier [or of the performing party]i6! done with the intent to
cause such loss or damage, or recklessly, with the knowledge that such loss or
damage probably would result.]162

Article 47.

On request of the carrier or the performing party that delivers the goods, the
consignee shall confirm delivery of the goods by the carrier or the performing
party in the manner that is customary at the place of destination. 163

Article 48.

If no negotiable transport document or no negotiable electronic record has
been issued:
(a) If the name and address of the consignee is not mentioned in the
contract particulars the controlling party shall advise the carrier therof, prior to
or upon the arrival of the goods at the place of destination; 164

(b) Variant A of paragraph (b)165

The carrier shall deliver the goods at the time and location mentioned in article
7(3) to the consignee upon the consignee’s production of proper
identification;166

Variant B of paragraph (b)

As a requisite for delivery, the consignee shall produce proper identification.

Variant C of paragraph (b)

The carrier may refuse delivery if the consignee does not produce proper
identification.

161 As noted in paragraph 70 of A/CN.9/526, it was suggested that the concern that
performing parties could become liable through the act or omission of the carrier pursuant to the
second sentence of paragraph 10.1 (now article 46) could be clarified with the addition of the
phrase “or of the performing party” after the phrase “personal act or omission of the carrier”.

162 As noted in paragraph 67 of A/CN.9/526, suggestions were made that paragraph 10.1
(now article 46) and 10.4 (now articles 50, 51 and 52) could be merged, or that to reduce the
confusion caused by the interplay of paragraphs 10.1 (now article 46) and 10.4 (now articles 50,
51, and 52), the second sentence of paragraph 10.1 (now article 46) could be deleted, and
paragraph 10.4 (now articles 50, 51, and 52) could be left to stand on its own. The second of these
alternatives has been chosen, and the last sentence has been placed in square brackets.

163 As noted in paragraph 73 of A/CN.9/526, the Working Group found the substance of
paragraph 10.2 (now article 47) to be generally acceptable.

164 As noted in paragraph 77 of A/CN.9/526, the Working Group found the principles
embodied in subparagraph 10.3.1 (now article 48) to be generally acceptable. The Working Group
requested the Secretariat to prepare a revised draft with due consideration being given to the views
expressed and to the suggestions made.

The suggestion made in paragraph 75 of A/CN.9/526, regarding the identity of the consignee has
been incorporated in the text. See also the note to subparagraph 8.2.1 (now article 34(1)), supra,
note 130.

165 Variant A of paragraph (b) is based on the original text of the draft instrument.

166 The suggestion made in paragraph 76 of A/CN.9/526 that subparagraph 10.3.1(ii) (now
paragraph b) should be revised by referring to the carrier’s right to refuse delivery without the
production of proper identification, but that this should not be made an obligation of the carrier
has been incorporated in the text of both Variant B and C.
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(c) If the consignee does not claim delivery of the goods from the
carrier after their arrival at the place of destination, the carrier shall advise
the controlling party or, if it, after reasonable effort, is unable to identify the
controlling party, the shipper, accordingly. In such event such controlling party
or shipper shall give instructions in respect of the delivery of the goods. If the
carrier is unable, after reasonable effort, to identify and find the controlling
party or the shipper, then the person mentioned in article 31 shall be deemed
to be the shipper for purposes of this paragraph.167

Article 49.

If a negotiable transport document or a negotiable electronic record has been
issued, the following provisions shall apply:

(a) (i) Without prejudice to article 46 the holder of a negotiable
transport document is entitled to claim delivery of the goods from the carrier
after they have arrived at the place of destination, in which event the carrier
shall deliver the goods at the time and location mentioned in article 7(3) to
such holder upon surrender of the negotiable transport document. In the event
that more than one original of the negotiable transport document has been
issued, the surrender of one original will suffice and the other originals cease
to have any effect or validity.

(i) Without prejudice to article 46 the holder of a negotiable
electronic record is entitled to claim delivery of the goods from the carrier after
they have arrived at the place of destination, in which event the carrier shall
deliver the goods at the time and location mentioned in article 7(3) to such
holder if it demonstrates in accordance with the rules of procedure mentioned
in article 6 that it is the holder of the electronic record. Upon such delivery,
the electronic record ceases to have any effect or validity.168

(b) If the holder does not claim delivery of the goods from the carrier
after their arrival at the place of destination, the carrier shall advise accordingly
the controlling party or, if, after reasonable effort, it is unable to identify or find
the controlling party, the shipper. In such event the controlling party or shipper
shall give the carrier instructions in respect of the delivery of the goods. If the
carrier is unable, after reasonable effort, to identify and find the controlling
party or the shipper, then the person mentioned in article 31 shall be deemed
to be the shipper for purposes of this paragraph. 169

167 As noted in paragraph 82 of A/CN.9/526, a suggestion was made during the
consideration of subparagraph 10.3.2(b) (now article 49(b)) that the principles expressed therein
should also apply in cases where no negotiable instrument had been issued. A provision to this
effect has been added as subparagraph 10.3.1(iii (now paragraph (c)).

168 Subject to the note of caution raised in paragraph 80 of A/CN.9/526, that the Working
Group would have to carefully examine the balance of different rights and obligations, and their
consequences, amongst the parties, in order to strike the right level and reach a workable solution,
as noted in paragraph 81 of A/CN.9/526, the Working Group found the substance of subparagraphs
10.3.2(a)(i) and (ii) (now paragraphs (a)(i) and (ii)) to be generally acceptable.

169 The first suggestion made in paragraph 82 of A/CN.9/526, that the carrier should have
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(c) [Notwithstanding the provision of paragraph (d) of this article,]170
the carrier that delivers the goods upon instruction of the controlling party or
the shipper in accordance with paragraph (b) of this article shall be discharged
from its obligation to deliver the goods under the contract of carriage [to the
holder], irrespective of whether the negotiable transport document has been
surrendered to it, or the person claiming delivery under a negotiable electronic
record has demonstrated, in accordance with the rules of procedure referred to
in article 6, that it is the holder.

(d) [Except as provided in paragraph (c) above]17! If the delivery of the
goods by the carrier at the place of destination takes place without the
negotiable transport document being surrendered to the carrier or without the
demonstration referred to in paragraph (a) (ii) above, a holder who becomes a
holder after the carrier has delivered the goods to the consignee or to a person
entitled to these goods pursuant to any contractual or other arrangement other
than the contract of carriage will only acquire rights [against the carrier]!72
under the contract of carriage if the passing of the negotiable transport
document or negotiable electronic record was effected in pursuance of
contractual or other arrangements made before such delivery of the goods,
unless such holder at the time it became holder did not have or could not
reasonably have had knowledge of such delivery. [This paragraph does not

the obligation of accepting the negotiable transport document and of notifying the controlling
party if the holder of the document did not claim delivery. These concerns appear to be already
addressed by the text of subparagraph 10.3.2(b) (now paragraph b). The second suggestion in
paragraph 82 of A/CN.9/526 that this subparagraph should set out the consequences for the carrier
when it failed to notify the controlling party or the shipper or the deemed shipper has met with
objections and, therefore, has not been included in the revised text.

170 As noted in paragraph 83 of A/CN.9/526, it was suggested that it was unclear how
subparagraphs 10.3.2(c) and (d) (now paragraphs (c) and(d)) worked together, since the holder in
good faith in the latter provision acquired some legal protection, but the holder’s legal position was
unclear. It was requested that the drafting in this regard be clarified. It should be noted that a link
between subparagraphs 10.3.2(c) and (d) (now paragraphs (c) and (d)) already exists, since
subparagraph 10.3.2(c) (now paragraph (c)) starts with the words, “Notwithstanding the provision
of paragraph (d) of this article”. This is a technique used in other provisions of the draft instrument,
such as paragraphs 5.3 (now article 12) and 6.1.3 (now article 14(2)). Other alternatives are
possible, for example, to start subparagraph (d) with the words “Except as provided” or to add at
the end of that paragraph a new sentence reading “The provisions of this paragraph (d) do not
apply where the goods are delivered by the carrier pursuant to paragraph (c) of this article.” The
various alternatives are provisionally inserted in square brackets.

171 As noted in paragraph 83 of A/CN.9/526. See supra note 170.

172 Various comments and explanations with respect to subparagraph 10.3.2(d) (now
paragraph d) are noted in paragraphs 83 to 88 of A/CN.9/526. The first concern expressed in
paragraph 88 of A/CN.9/526 is that the rights of the holder who was in possession of the negotiable
transport document after delivery had been effected should be more precisely established. It is
thought that a solution might be to indicate in subparagraph (d) that the rights are acquired against
the carrier, and this language has been inserted into the provision. It could also be added that such
rights arise from the failure of the carrier to fulfil its obligation under paragraph 5.1 (now article
10), but this may not be advisable. In addition, attention is drawn to the new much wider provision
suggested for paragraph 13.1 (now article 59), infra. The second concern expressed in paragraph
88 of A/CN.9/526 that there was a lack of certainty regarding the phrase “could not reasonably
have had knowledge of such delivery” has not specifically been addressed.
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apply where the goods are delivered by the carrier pursuant to paragraph (c)
above.]173

(e) If the controlling party or the shipper does not give the carrier
adequate instructions as to the delivery of the goods [or in cases where the
controlling party or the shipper cannot be found]!74, the carrier is entitled,
without prejudice to any other remedies that the carrier may have against such
controlling party or shipper, to exercise its rights under articles 50, 51 and 52.

Article 50.

1. If'the goods have arrived at the place of destination and

(a) the goods are not actually taken over by the consignee at the time
and location mentioned in article 7(3) [and no express or implied contract has
been concluded between the carrier or the performing party and the consignee
that succeeds to the contract of carriage]175; or

(b) the carrier is not allowed under applicable law or regulations to deliver
the goods to the consignee,

then the carrier is entitled to exercise the rights and remedies mentioned in
paragraph 2.

2. Under the circumstances specified in paragraph 1, the carrier is entitled,
at the risk and account and at the expense176 of the person entitled to the goods,
to exercise some or all of the following rights and remedies:

(a) to store the goods at any suitable place;

(b) to unpack the goods if they are packed in containers, or to act
otherwise in respect of the goods as, in the opinion of the carrier,
circumstances reasonably may require; or

(c) tocause the goods to be sold in accordance with the practices, or the
requirements under the law or regulations, of the place where the goods are
located at the time.

3. If the goods are sold under paragraph 2(c), the carrier may deduct from
the proceeds of the sale the amount necessary to

173 As noted in paragraph 83 of A/CN.9/526. See supra note 170.

174 This addition has been made on the basis of the suggestion in paragraph 89 of
A/CN.9/526 that subparagraph 10.3.2(e) (now paragraph (e)) should be aligned with subparagraph
10.3.2(b) (now paragraph (b)) through the insertion of this phrase.

175 As noted in paragraph 92 of A/CN.9/526, concern was expressed with respect to the
phrase “no express or implied contract has been concluded between the carrier or the performing
party and the consignee that succeeds to the contract of carriage” as confusing, since it could be
seen to concern a contract for warehousing if it is one that “succeeds to the contract of carriage”,
and the notion of “express or implied” was also said to be difficult to understand. The phrase has
thus been placed in square brackets for possible future deletion.

176 As noted in paragraph 97 of A/CN.9/526, concern was expressed that when the carrier
exercised its rights under subparagraph 10.4.1 (now article 50) it could result in costs in addition
to those arising from loss or damage, and that the value of the goods might not in some cases cover
the costs incurred. The addition of the phrase “and at the expense” adding in subparagraph
10.4.1(b) (now paragraph 2) is intended to meet these concerns.
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(a) pay or reimburse any costs incurred in respect of the goods; and
(b) pay or reimburse the carrier any other amounts that are referred to
in article 45(1) and that are due to the carrier.
Subject to these deductions, the carrier shall hold the proceeds of the sale for
the benefit of the person entitled to the goods.

Article 51.

The carrier is only allowed to exercise the right referred to in article 46 after it
has given a reasonable advancel77 notice to the person stated in the contract
particulars as the person to be notified of the arrival of the goods at the place
of destination, if any, or to the consignee, or otherwise to the controlling party
or the shipper that the goods have arrived at the place of destination.

Article 52.

When exercising its rights referred to in article 50(2), the carrier or performing
party shall be liable178 for loss of or damage to these goods, only if the loss or
damage results from [an act or omission of the carrier or of the performing
party done with the intent to cause such loss or damage, or recklessly, with the
knowledge that such loss or damage probably would result]179.

CHAPTER 11. RIGHT OF CONTROL

Article 53.

[The right of control [means][includes][comprises] the right to agree with the
carrier to a variation of the contract of carriage and the right180 under the

177 As noted in paragraph 93 of A/CN.9/526, the question was raised why only notice was
necessary and why the carrier did not have to wait for a response or reaction from the person
receiving the notice before exercising its rights. The addition of the phrase “a reasonable advance”
before the word “notice” in subparagraph 10.4.2 (now article 51) is intended to meet these
concerns.

178 The concern expressed in paragraph 94 of A/CN.9/526 that the wording of subparagraph
10.4.3 (now article 52) could be seen to suggest that the act or omission of the carrier could result
in the liability of the performing party. The deletion of the words “acts as an agent of the person
entitled to the goods but without any liability” and the addition of the words “shall only be liable”,
is intended to meet this concern.

179 As noted in paragraph 94 of A/CN.9/526, it was suggested that the phrase “or of the
performing party” be added after the phrase “personal act or omission of the carrier”, and that the
word “personal” be deleted. Both of these suggestions have been adopted in the text. The
suggestion in paragraph 96 of A/CN.9/526 that subparagraphs 10.4.3 (now article 52) and 10.4.1
(now article 50) had similarities in their content that should be reflected in their language was not
thought to have received enough support for reflection in the text.

180 The concerns raised in paragraph 103 of A/CN.9/526 that subparagraph (iv) (now
paragraph (d)) should be deleted to preserve the unilateral nature of any instruction that might be
given to the carrier by the controlling party, as opposed to any modification regarding the terms of
the contract of carriage, which would require the mutual agreement of the parties to that contract.
In response, it was suggested that this provision served a useful purpose in the definition of the
right of control in that it made it clear that the controlling party should be regarded as the
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contract of carriage to give the carrier instructions in respect of the goods
during the period of its responsibility as stated in article 7(1)]181 Such right to
give the carrier instructions comprises rights to:

(a) give or modify instructions in respect of the goods [that do not
constitute a variation of the contract of carriage]!82;

(b) demand delivery of the goods before their arrival at the place of
destination;

(c) replace the consignee by any other person including the controlling

party;
[(d) agree with the carrier to a variation of the contract of carriage.] 183

Article 54.

1.  When no negotiable transport document or no negotiable electronic
record is issued, the following rules apply:

(a) The shipper is the controlling party unless the shipper [and
consignee agree that another person is to be the controlling party and the
shipper so notifies the carrier. The shipper and consignee may agree that the
consignee is the controlling party] [designates the consignee or another person
as the controlling party]i84.

(b) The controlling party is entitled to transfer the right of control to
another person, upon which transfer the transferor loses its right of control.
The transferor [or the transferee]185 shall notify the carrier of such transfer.

(c) When the controlling party exercises the right of control in
accordance with article 53, it shall produce proper identification.

counterpart of the carrier during the voyage. These concerns could be met by placing
subparagraph (iv) (now paragraph (d)) in square brackets, and by inserting a phrase such as that in
subparagraph (iv) (now paragraph (d)) in the chapeau of paragraph 11.1 (now article 53). It should
also be noted that the first sentence of the chapeau will have to be adjusted if a definition based
upon it is included in article 1(g).

181 The Working Group may wish to consider whether this sentence should be somewhat altered
and moved to the article 1(g) definition of “right of control”. Should the Working Group decide
to move the sentence, the suggested modifications to the chapeau and to subparagraph (d), supra
note 180, should be readdressed.

182 The concern was raised in paragraph 102 of A/CN.9/526 that the phrase “give or modify
instructions...that do not constitute a variation of the contract” might be read as contradicting
themselves. It was stated in response that a clear distinction should be made in substance between
what was referred to as a minor or “normal” modification of instructions given in respect of the
goods and a more substantive variation of the contract of carriage. These concerns could be
reflected by deleting the words placed in square brackets, since they would seem to be unnecessary
in light of the limits within which the right can be exercised are set out in subparagraph 11.3(a)
(now article 55(1)).

183 See supra, note 180.

184 The question was raised in paragraph 105 of A/CN.9/526 why the consent of the
consignee was required to designate a controlling party other than the shipper, when the consignee
was not a party to the contract of carriage. Further, it was observed that if the contract provided
for the shipper to be the controlling party, subparagraph (ii) (now paragraph 1(b)) conferred to him
the power to unilaterally transfer his right of control to another person. These concerns were
addressed by placing the words that follow the words “unless the shipper” in square brackets for
possible deletion and inserting instead, in square brackets, the text “designates the consignee or
another person as the controlling party”.
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[(d) The right of control [terminates] [is transferred to the consignee]
when the goods have arrived at destination and the consignee has requested
delivery of the goods.]186

2. When a negotiable transport document is issued, the following rules
apply:

(a) The holder!87 or, in the event that more than one original of the
negotiable transport document is issued, the holder of all originals is the sole
controlling party.

(b) The holder is entitled to transfer the right of control by passing the
negotiable transport document to another person in accordance with article 59,
upon which transfer the transferor loses its right of control. If more than one
original of that document was issued, all originals must be passed in order to
effect a transfer of the right of control.

(c) Inorder to exercise the right of control, the holder shall, if the carrier
so requires, produce the negotiable transport document to the carrier. If more
than one original of the document was issued, all originals [except those that
the carrier already holds on behalf of the person seeking to exercise a right of
control] shall be produced, failing which the right of control cannot be
exercised 188,

(d) Any instructions as referred to in article 53(b), (c) and (d) given by
the holder upon becoming effective in accordance with article 55 shall be
stated on the negotiable transport document.

3. When a negotiable electronic record is issued:

(a) The holder is the sole controlling party and is entitled to transfer the
right of control to another person by passing the negotiable electronic record
in accordance with the rules of procedure referred to in article 6, upon which
transfer the transferor loses its right of control.

(b) Inorder to exercise the right of control, the holder shall, if the carrier
so requires, demonstrate, in accordance with the rules of procedure referred to

185 The concern mentioned in paragraph 107 of A/CN.9/526 that in certain countries, the
transfer of the right of control could not be completed by a mere notice given by the transferee to
the carrier could be met by deleting the words “or the transferee” in subparagraph 11.2(a)(ii) (now
paragraph 1(b)). This phrase placed in square brackets.

186 As mentioned in paragraph 106 of A/CN.9/526 and in paragraph 188 of
A/CN.9/WG.III/WP21, the controlling party remained in control of the goods until their final
delivery. However, nothing is said in paragraph 11.2 (now article 54) regarding the time until
which the right of control can be exercised in case non-negotiable transport document or electronic
record is issued. It is thought that something could be said to take care of the observation that has
been made, and subparagraph 11.2(a)(iv) (now paragraph 1(d)) has been added. Note, however,
that paragraph 106 of A/CN.9/526 also notes the concern that the common shipper’s instruction to
the carrier not to deliver the goods before it had received the confirmation from the shipper that
payment of the goods had been effected could be frustrated. Further, since article 53 states that
the right of control is the right to give the carrier instructions during the period of responsibility as
set out under article 7, it may be unnecessary to state when the right of control ends.

187 As noted in paragraph 109 of A/CN.9/526, the concern raised in respect of the reference
to the “holder” does not seem to be justified in consideration of the definition of “holder” in
paragraph 1.12 (now article 1(f)).
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in article 6, that it is the holder.

(c) Any instructions as referred to in article 53(b), (c) and (d) given by
the holder upon becoming effective in accordance with article 55 shall be
stated in the electronic record.189

4. Notwithstanding article 62, a person, not being the shipper or the person
referred to in article 31, that transferred the right of control without having
exercised that right, shall upon such transfer be discharged from the liabilities
imposed on the controlling party by the contract of carriage or by this
instrument. 190

Article 55.
1. Variant A of paragraph 1191

Subject to paragraphs 2 and 3 of this article, if any instruction mentioned in
article 53(a), (b) or (c)

(a) canreasonably be executed according to its terms at the moment that
the instruction reaches the person to perform it;

(b) will not interfere with the normal operations of the carrier or a
performing party; and

(c) would not cause any additional expense, loss, or damage to the
carrier, the performing party, or any person interested in other goods carried on
the same voyage,
then the carrier shall execute the instruction. If it is reasonably expected that
one or more of the conditions mentioned in sub-paragraphs (a), (b), (c)of this
paragraph is not satisfied, then the carrier is under no obligation to execute the
instruction. 192

188 As noted in paragraph 110 of A/CN.9/526, the Working Group was in agreement that
subparagraph 11.2(b)(iii) (now paragraph 2(c)) did not sufficiently address the consequences of
the situation where the holder failed to produce all copies of the negotiable document to the carrier,
and that in such cases, the carrier should be free to refuse to follow the instructions given by the
controlling party. The Working Group was generally of the opinion that, should not all copies of
the bill of lading be produced by the controlling party, the right of control could not be exercised,
and that an exception should be made to the rule under which the controlling party should produce
all the copies of the bill of lading to address the situation where one copy of the bill of lading was
already in the hands of the carrier. In order to meet these concerns, it is suggested that the phrases
noted should be added to subparagraph 11.2(b)(iii) (now paragraph 2(c)).

189 As noted in paragraph 112 of A/CN.9/526, the Working Group deferred consideration of
subparagraph 11.2(c) (now paragraph 3) until it had come to a more precise understanding of the
manner in which the issues of electronic commerce would be addressed.

190 As noted in paragraph 113 of A/CN.9/526, the Working Group found the substance of
subparagraph 11.2(d) (now paragraph 4) to be generally acceptable.

191 Variant A of paragraph 1 is based on the original text of the draft instrument.

192 As noted in paragraph 117 of A/CN.9/526, the Working Group generally agreed that
subparagraph 11.3(a) (now paragraph 1) should be recast to reflect the views and suggestions in
paragraphs 114 to 116. It was agreed that the new structure of the paragraph should address, first,
the circumstances under which the carrier should follow the instructions received from the
controlling party, then, the consequences of execution or non-execution of such instructions. The
Secretariat was requested to prepare a revised draft of the provision, with possible variants, for
continuation of the discussion at a future session.
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Variant B of paragraph 1

Subject to paragraphs 2 and 3 of this article, the carrier shall be bound to
execute the instructions mentioned in article 53(a), (b), and (c) if:

(a) the person giving such instructions is entitled to exercise the right of
control;

(b) the instructions can reasonably be executed according to their terms
at the moment that they reach the carrier;

(c) the instructions will not interfere with the normal operations of the
carrier or a performing carrier.193

2. In any event, the controlling party shall reimburse!94 the carrier,
performing parties, and any persons interested in other goods carried on the
same voyage for any additional expense that they may incur and indemnify
them against any loss, or damage that may suffer as a result of executing any
instruction under this article.195

3. [Ifthe carrier

(a) reasonably expects that the execution of an instruction under this
article will cause additional expense, loss, or damage; and

(b) is nevertheless willing to execute the instruction,
then the carrier is entitled to obtain security from the controlling party] If
requested by the carrier, the controlling party shall provide security196 for the
amount of the reasonably expected additional expense, loss, or damage.

4. The carrier shall be liable for loss of or damage to the goods resulting
from its failure to comply with the instructions of the controlling party in

193 As noted in paragraph 114 of A/CN.9/526, to avoid a contradiction between
subparagraphs 11.3(a)(iii) (now paragraph 1(c)) and subparagraph 11.1(ii) (now article 53(b))
with respect to the right of control and the possible generation of “additional expenses”, it was
suggested that either the carrier should be under no obligation to execute the instruction received
under subparagraph 11.1(ii) (now article 53(b)) or that subparagraph 11.3(a)(iii) (now paragraph
1(c)) should limit the obligation of the carrier to execute to cases where the instruction would not
cause “‘significant” additional expenses. Further, as noted in paragraph 115 of A/CN.9/526, broad
support was expressed in the Working Group for the deletion of subparagraph 11.3(a)(iii) (now
paragraph 1(c)). In view of these suggestions, subparagraph 11.3(a) (now paragraph 1) could be
reworded as indicated, and the right of the carrier under subparagraph 11.3(c) (now paragraph 3)
could be made more stringent, as indicated infia note 196. In addition, subparagraph 11.3(a)(iii)
(now paragraph 1(c)) has been deleted.

194 As noted in paragraph 56 of A/CN.9/510 and in paragraph 118 of A/CN.9/526, the
notion of “indemnity” inappropriately suggested that the controlling party might be exposed to
liability, and that notion should be replaced by that of “remuneration”, which was more in line with
the rightful exercise of its right of control by the controlling party.

195 The changes to subparagraph 11.3(b) (now paragraph 2) have been made in view of the
suggestion in paragraph 117 of A/CN.9/526 that the new structure of the paragraph should address,
first, the circumstances under which the carrier should follow the instructions received from the
controlling party, then, the consequences of execution or non-execution of such instructions.

196 Although subparagraph 11.3(c) (now paragraph 3) was found “generally acceptable”, as
noted in paragraph 119 of A/CN.9/526, the changes indicated have been made in connection with
the comments on subparagraph 11.3(a) (now article 51(1)). See note 193 supra.
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breach of its obligation under paragraph 1 of this article.197

Article 56.

Goods that are delivered pursuant to an instruction in accordance with article
53(b) are deemed to be delivered at the place of destination and the provisions
relating to such delivery, as laid down in chapter 10, are applicable to such
goods. 198

Article 57.

If during the period that the carrier or a performing party holds the goods in its
custody, the carrier or a performing party reasonably requires information,
instructions, or documents in addition to those referred to in article 27(a), the
controlling party, on request of the carrier or such performing party, shall
provide such information.199 If the carrier, after reasonable effort, is unable to
identify and find the controlling party, or the controlling party is unable to
provide adequate information, instructions, or documents to the carrier, the
obligation to do so shall be on the shipper or the person referred to in article 31.

Article 58.

Articles 53(b) and (c¢) and 55 may be varied by agreement between the parties.
The parties may also restrict or exclude the transferability of the right of
control referred to in article 54(1)(b). If a negotiable transport document or a
negotiable electronic record is issued, any agreement referred to in this

197 As noted in paragraph 116 of A/CN.9/526 a question was raised regarding the nature of
the obligation incurred by the carrier under paragraph 11.3 (now article 55), and whether the
carrier should be under an obligation to perform or under a less stringent obligation to undertake
its best efforts to execute the instructions received from the controlling party. The view was
expressed that the former, more stringent obligation, should be preferred. However, the carrier
should not bear the consequences of failure to perform if it could demonstrate that it had
undertaken reasonable efforts to perform or that performance would have been unreasonable under
the circumstances. As to the consequences of the failure to perform, it was suggested that the draft
instrument should be more specific, for example, by establishing the type of liability incurred by
the carrier and the consequences of non-performance on the subsequent execution of the contract.
In furtherance of these views, a new subparagraph 11.3(d) (now paragraph 4) has been added. As
regards the consequences of the non-execution of the instructions, obviously where such execution
should have taken place, it is assumed that the implied intention was to provide that the carrier
would be liable in damages. If the Working Group decides to include a provision to that effect, it
may also wish to consider whether there should be a limitation on such liability.

198 As noted in paragraph 120 of A/CN.9/526, the Working Group found the substance of
paragraph 11.4 (now article 56) to be generally acceptable.

199 As noted in paragraph 121 of A/CN.9/526, the suggestion that paragraph 11.5 (now
article 57) should allow the carrier the choice to seek instructions from “the shipper or the
controlling party” was not supported. As noted in paragraph 122 of A/CN.9/526, the suggestion
to add reference to the performing party in addition to the carrier, to the performing party was
generally supported. In view also of the recommendation mentioned in paragraph 123 of
A/CN.9/526, changes have been made in an attempt to clarify the formulation of the subparagraph
11.5 (now article 57).



PART II - THE WORK OF THE CMI 177

Draft Instrument on the Carriage of Goods [Wholly or Partly] [by Sea]

paragraph must be stated or incorporated200 in the contract particulars.

CHAPTER 12. TRANSFER OF RIGHTS

Article 59.

1. If a negotiable transport document is issued, the holder is entitled to
transfer the rights incorporated in such document by passing such document to
another person,

(a) if an order document, duly endorsed either to such other person or
in blank, or,

(b) if a bearer document or a blank endorsed document, without
endorsement, or,

(c) if a document made out to the order of a named party and the
transfer is between the first holder and such named party, without
endorsement. 201

2. Ifanegotiable electronic record is issued, its holder is entitled to transfer

the rights incorporated in such electronic record, whether it be made out to
order or to the order of a named party, by passing the electronic record in
accordance with the rules of procedure referred to in article 6.202

Article 60.

1. Without prejudice to article 57, any holder that is not the shipper and that
does not exercise any right under the contract of carriage, does not assume any

liability under the contract of carriage solely by reason of becoming a holder.
203

2. Any holder that is not the shipper and that exercises any right under the
contract of carriage, assumes [any liabilities imposed on it under the contract

200 As noted in paragraph 126 of A/CN.9/526, there was broad support in the Working
Group that the revised draft of paragraph 11.6 (now article 58) should avoid suggesting any
restriction to the freedom of parties to derogate from article 11 (now chapter 11). Further, it
appears to be implied that the last sentence of subparagraph 11.6 (now article 58) should apply
only if a negotiable document or electronic record is issued. This has consequently been mentioned
in the revised text, together with the suggested reference to agreements incorporated by reference.

201 As noted in paragraph 133 of A/CN.9/526, there was strong support in the Working
Group to maintain the text of subparagraph 12.1.1 (now article 59(1)) as drafted in order to
promote harmonization and to accommodate negotiable electronic records. The concern raised in
paragraph 132 of A/CN.9/526 regarding nominative negotiable documents under certain national
laws was noted.

202 As noted in paragraph 134 of A/CN.9/526, the Working Group took note that
subparagraph 12.1.2 (now paragraph 2) would be discussed at a later date in conjunction with the
other provisions in the draft instrument regarding electronic records.

203 As noted in paragraph 136 of A/CN.9/526, there was some support in the Working
Group for the view that the concept in subparagraph 12.2.1 (now paragraph 1) was superfluous.
However, it does not appear that there was enough support in the Working Group for this
conclusion.
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of carriage to the extent that such liabilities are incorporated in or ascertainable
from the negotiable transport document or the negotiable electronic record]
[the liabilities imposed on the controlling party under chapter 11 and the
liabilities imposed on the shipper for the payment of freight, dead freight,
demurrage and dam