AfT217

/RN

¢
{

)
\\s-/4

United Nations

Report of the United Nations
Commission on International
Trade Law

Fiftieth session
(3-21 July 2017)

General Assembly

Official Records
Seventy-second session
Supplement No. 17



General Assembly
Official Records
Seventy-second session
Supplement No. 17

Report of the United Nations Commission
on International Trade Law

Fiftieth session
(3-21 July 2017)

@

United Nations * New York, 2017



AIN7

Contents

II.

111.

1V,

V.17.05889

Introduction

..................................................................

Organization of the session .. .. ... .. . .. . i e

A
B
C.
D
E

Opening of the session. ........ ... ... ... .. . . . .

Membership and attendance ...... .. ... ...

Election of offIcers. . ... ... it e e e e e e

..................................................................

Adoption of the TepOrt . . . ... .. e

Consideration of issues in the area of electronic commerce .. ................ccvni..

A,

B.

Finalization and adoption of a model law on electronic transferable records and
EXPlANAtOrY NOLES . . ... e

Lo Introduction .. . e e e e

2. Article-by-article consideration . . ... ... ... e

3. Adoption of the UNCITRAL Mecdel Law on Electronic Transferable Records with
an Explanatory Note .. ... ... .. i

Progress report of Working Group IV. . . ... ... . .

Consideration of issues in the area of securityinterests . ............. ... .............

A

Finalization and adoption of a guide to enactment of the UNCITRAL Model Law on
Secured Transactions . . ... ... ...t it e

1. Preface and general part (A/CN.9/914, paras.1-20) . .........................

2. Chapter 1. Scope of application and general provisions (A/CN.9/914,
Paras. 2170 o e e e

Chapter 11. Creation of a security right (A/CN.9/914/Add.1, paras. 1-36) ........

4.  Chapter 111 Effectiveness of a security right against third parties
(A/CN.GOI4Add. L, paras. 37-53) . . ... . i e

5. Chapter IV. Registry system (A/CN.9/914/Add.2, paras. 1-58 and
AICN9/914/Add.3, paras. 1-82). ... ... .

6. Chapter V. Priority of a security right (A/CN.9/914/Add .4, paras. 1-80) .........

7. Chapter VL. Rights and obligations of the parties and third-party obligors
(A/CN9OIAdD.S, paras. 1-51). ... o i i

8. Chapter VII. Enforcement of a security right {(A/CN.9/914/Add.5, paras. 52-96) ..
9. Chapter VIIL Conflict of laws (A/CN.9/914/Add.6, paras. 1-58) ...............
10. Chapter LX. Transition (A/CN.9/914/Add.6, paras. 59-83) ....................

11. Adoption of the Guide to Enactment of the UNCITRAL Model Law on Secured
TS aC i ONS . .. e e

W ot W W

th

21
22
25

25
25

26
27

29

30
31

31
32
33
35

36



A7

iv

VI

VIL
ViIL
IX.

XL

XIL

XL

X1V,

B. Possible future work in the area of securityinterests .. .......... ... . ... ..

Consideration of issues in the area of micro, small and medium-sized enterprises: progress
report of Working Group L. ... ... e e

Consideration of issues in the area of international dispute settlement . ... ...............
A. Progressreportof Working Group II . . ... ... .. .
B. Possible future work in the area of international dispute settlement .................

Consideration of issues in the area of insolvency law: progress report of Working Group V .
Legal developments in the area of public procurement and infrastructure development . . . ..

Endorsement of texts of other organizations: the Uniform Rules for Forfaiting of the
International Chamber oF COMMErce ... ... vttt iiiiiiaie e

Technical assistance to lawreform .. ....... . ... ... . .. i
UNCITRAL regional presence . ... .....vtnnir et iai e iia i iiaa s
A. Regional Centre for Asiaandthe Pacific.......... ... ... ... ... i il
B. Proposals for the establishment of other regional centres, ......... ... ... . ...,

Promotion of ways and means of ensuring a uniform interpretation and application of
UNCITRAL legal textse . . - oo oo oonn . i S4B o 0 o o ol o 200 . B0 65 . 80, 50 2000

Status and promotion of UNCITRAL legaltexts........... ..o,
A General disCUSSION . L ..o e
B. Funclioning of the transparency repository ... i
C. International commercial arbitration moot competitions ............... ... ... ...
1.  Willem C. Vis Inlernational Commercial Arbitration Moot .. ..................
2. Madrid Commercial Arbitration Moot 2017 .. ... ... ... .. i
3. Medialion and negotiation compelition . ......... .. ..o it
D. Bibliography of recent writings related to the work of UNCITRAL . ................
Coordination and cOOPEration . . ... ... ...\t i
A, General ... .. R B e e
B. Rcports of other international organizations ............ . i i
1. International Institute for the Unification of Private Law .....................
2. Organization for Economic Cooperation and Development . ...................
3. Uniled Nations Conference on Trade and Development. . .....................
4.  Permanent Court of Arbitration ... ... .. ... ..

C. International governmental and non-governmental organizations invited to sessions of
UNCITRAL and its working groups. . .. .. ...ttt i it as

38

40
42
42
43
47
49

50
51
53
53
54

56
58
58
58
61
61
61
62
62
63
63
65
65
67
68
68

69

V.17-05889



AlT2117

XV.

XVIL

XVIL

XVIIL
XIX.

XX.

Annexes

V17-05889

L
11.

Commemoration of the fiftieth anniversary of UNCITRAL . ........... ... .............
A. Statements congratulating UNCITRAL . ... ... ... ... . i
B. Mini-conference organized by Hungary........... ... ... ... ..o ...
C. UNCITRAL Congress 2017 ... .. i e e e
Role of UNCITRAL in promoting the rule of law at the national and international levels . . .
A, Introduction ... ... e
B. Summary of experts’ VIeWS . .. ... e
C. UNCITRAL comments to the General Assembly ......................... ... ...
Work programme of the Commission.......... ... ... ... ... ... .. ...
A, Current legislative programme ... ... ... .. . i i e e e
B. Future legislative programme . . ... ... ... ... i
C. Current and possible future activities to support the adoption and use of UNCITRAL
texts (SUpport activities) .. ... ... ... it i e
Relevant General Assembly resolutions .. .......... ... ... ... . i,
Other bUSINeSS. . ... o e
A. Internship Programme . ........... ..ttt e
B. Evaluation of the role of the Secrelariat in facilitating the work of the Commission. . . .
C. Methodsofwork ....... ... .. i e
D. Retirement of the Secretary of UNCITRAL and other long-serving members of the
UNCITRAL secretariat .. ... i e i ieiienns
Date and place of future meetings. . ......... .. ittt e
A. Fifty-first session of the Commission. . ........ ... .. ... i ittt
B. Sessions of working groups. . ... ... . e e e
1. Sessions of working groups between the fiftieth and fifty-first sessions of the
CommIsSSION . .. ... e
2. Sessions of working groups in 2018 after the fifty-first session of the
Commission . ... i
UNCITRAL Model Law on Electronic Transferable Records ..........................
List of documents before the Commission at its fiftieth session ........................

70
70
72
72
80
80
81
83
84
85
85

88
88
88
88
89
89

90
91
91
92

92

92

94
99



AfT217

86

452. Tt was explained that the proposal sought to support the current work of Working
Group I on business registration and the creation of a simplified business entity. The
proposal envisaged research into ways 10 allow business activity prior to the creation
of a legal personality and into the determination of corporate structure, allowing
businesses to access credit and government facilities. The objective would be to allow
such businesses to form networks and contract with larger companies in supply chains
as a network. The proponents stated that the intention was to conduct further research
to identify solutions, with initial results to be presented to the Commission at its
fifty-first session, in 2018.

453. Support was expressed for the proposal as set out in document A/CN.9/925,
recognizing the importance of the topic to micro, small and medium-sized enterprises
in particular, and it was suggested that Working Group I could undertake the research
set out in the proposal.

454, An alternative view was that, while the proposal was supported in principle, it
was not currently appropriate to refer the work concerned to Working Group I. In
support of that view, it was stated that further study and a consideration of the many
questions that the proposal raised should first be undertaken, and that the solutions
should not necessarily be confined to micro, small and medium-sized enterprises (and
consequently, if referred to a working group, need not be undertaken necessarily by
Working Group I).

455. The Commission expressed its thanks to the Government of Italy for the
proposal. It also welcomed the willingness of the proponents to conduct additional
research to develop the proposal further, so that it could come before the Commission
in 2018 for decisions on whether the work should go forward and, if so, in what
capacity.

456. CMI presented a proposal on possible future work on cross-border issues related
to the judicial sale of ships { A/CN.9/923).

457. The proponents explained the nature of judicial sales addressed in the proposal,
and issues that were preventing the transfer of vessels with clean title. Recalling that
over 95 per cent of world trade took place using transport by sea and that, in current
times of financial difficulty, there were increasing failures by ship owners, unable to
obtain additional financing, to pay debts as they fell due. In addition, the scale and
worldwide nature of the concerns were highlighted.

458. It was cxplained that a variety of debts would arise as a result of the operation
of a ship, and that non-payment thereof would give rise to maritime claims that
enabled creditors to arrest a vessel for non-payment, with an eventual order for
judicial sale of the vessel. The outcome of such a sale should be to transfer clean title
to the purchaser of the vessel, but in some jurisdictions, courts did not recognize and
enforce that outcome when the order for the judicial sale emanated from another
jurisdiction. The consequences of that failure included difficulties for the purchaser
in re-registering such vessels and trading freely with them, as well as the exposure of
such purchasers to claims against prior owners for undisclosed liabilities. The risks
of a failure to obtain clean title depressed the price fetched by vessels through judicial
sale by as much as half their value and led to a cascading set of problems in a number
of sectors, including reluctance by financisl institutions to lend, lower repayments to
creditors and an inability for ship owners to obtain funding. Those problems resulted

V.17-05889
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in serious loss in economic value and a reduction in the state and maintenance of the
world fleet.

459. The proponents also explained that a short, self-contained instrument along the
lines of the New York Convention could provide a solution to those issues. In essence,
it would ensure that prior claimants would look to ship sale proceeds and previous
ship owners to settle their claims, and clean title to vessels would be transferred and
recognized across borders.

460. It was observed, in considering the proposal, that the concerns were highly
relevant to UNCITRAL and to world trade. The pernicious consequences of the
current situation included the hindering of the flow of cargo, the destruction of value
and assets and unnecessary legal action, which compromised the industry and world
trade because vessels unable to trade clogged ports. For all those reasons, and those
set out in document A/CN.9/923, UNCITRAL was requested to take up the proposal.

461. A view was expressed that the proposal might be better addressed in an
organization specializing in maritime matters, such as the International Maritime
Organization (IMO). The view was further expressed that the problem, while a
legitimate concern, might not have broad enough support from enough States in
UNCITRAL and that it should not be taken up by a working group at the present time
in the light of the full complement of issues currently assigned to those groups.

462. It was recalled that CMI had also presented its proposal to IMO and the Hague
Conference on Private [niernational Law, but that neither organization had placed it
on its work programme. However, CMI had been invited to present additional
information in respect of the matter for possible future discussion in those
organizations in due course.

463. There was support for the view that UNCITRAL was well placed to resclve the
private international law issues raised by the proposal in a technical and non-
politicized environment and it was observed that, in discussions at the Hague
Conference on Private International Law, a number of delegations had expressed the
view that the proposal would be best taken up by UNCITRAL. It was also considered
doubtful that the proposal fell within the mandate of IMO, given its focus on public
international law and on more technical issues relating 1o safety and the protection of
the environment,

464. A number of delegations supported the proposal and expressed their interest in
taking it up, subject to the availability of working group resources and any necessary
consultation with other organizations. While swift resolution of the questions raised
by the proposal was encouraged, the Commission agreed that additional information
in respect of the breadth of the problem would be useful and that the proposal could
be reconsidered by the Commission at a future session. It was therefore suggested
that CMI might seek to develop and advance the proposal by holding a colloquium so
as to provide additional information to the Commission and allow it 1o take an
informed decision in due course.

465. The Commission thanked CMI for its proposal and noted the importance of the
issues raised. It decided not to refer the proposal to a working group at the present
time but agreed that UNCITRAL, through its secretariat, and States would support
and participate in a colloquium to be initiated by CMI to discuss and advance the
proposal. The Commission agreed to revisit the matter at a future session.
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