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COMITE MARITIME INTERNATIONAL

THE IMPLEMENTATION IN NATIONAL LAW OF

MANDATORY INSURANCE PROVISIONS IN INTERNATIONAL CONVENTIONS

QUESTIONNAIRE TO MEMBER ASSOCIATIONS

The CMI Executive Council has requested the International Working Group (IWG) on Marine Insurance to consider mandatory insurance provisions in international conventions and given recommendations on whether Guidelines for national governments should be drafted to assist in the formulation ond proper implementation of national law giving effect and providing a legal framework for them.
The Questionnaire has been developed to collect information on existing national legislation as a basis for proposals for Guidelines.
We would be grateful if you would provide your responses by October 10, 2010 so they may be collated and analysed in time for reporting and discussions at the Assembling in Buenos Aires on Wednesday, October 27, 2010. 
* * * * * * * * * * * * * * * * * * * * * * *
I. This questionnaire addresses mandatory insurance provisions of the following international conventions:
1.1 CLC Convention of 1992 (International Convention on Civil Liability for Oil Pollution Damage 1992):
Art. VII para. 1: "The owner of a ship… carrying more than 2,000 tons of oil in bulk as cargo shall be required to maintain insurance or other financial security, such as the guarantee of a bank or a certificate delivered by an international compensation fund…".

I.2 HNS (International Convention of 3 May 1996 on Liability and compensation in connection with Carriage of Hazardous and Noxious Substances by Sea (London), 
Art. 12 para. 1: "Insurance or other financial security, such as the guarantee of a bank or similar financial Institution".

I.3 Bunkers Convention (International Convention of 23 March 2001 on Civil Liability for Bunker Oil Pollution Damage),
Art. 7 para. 1: “The registered owner of a ship having a gross tonnage greater than 1000 registered in a State Party shall be required to maintain insurance or other financial security, such as the guarantee of a bank or similar financial institution”.
I.4 Nairobi Wreck Removal Convention of 18 May 2008,

Art. 12 para. 1: “The registered owner of a ship of 300 gross tonnage and above and flying the flag of a State Party shall be required to maintain insurance or other financial security, such as a guarantee of a bank or similar institution”

I.5 Athens Protocol of 2002 to the Athens Convention Relating to the

Carriage of Passengers and their Luggage by Sea, 1974,

Art. 4bis para. 1: “Any carrier who actually performs the whole or a part of the carriage shall maintain insurance or other financial security, such as the guarantee of a bank or similar financial institution”.

II. The foregoing referenced Conventions contain the following provisions concerning requirements for coverage

II.1 CLC Convention of 1992:

Art. VII para. 8 “Any claim for compensation for pollution damage may be brought directly against the insurer or other person providing financial security for the owner’s liability for pollution damage. In such a case the defendant may, even if the owner is not entitled to limit his liability according to article V paragraph 2, avail himself of the limits of liability prescribed in Article V, paragraph 1. He may further avail himself of the defences (other than the bankruptcy or winding up of the owner) which the owner would have been entitled to invoke. Furthermore, the defendant may avail himself of the defence that the pollution damage resulted from the wilful misconduct of the owner himself, but the defendant shall not avail himself of any other defence which he might have been entitled to invoke in proceedings brought by the owner against him. The defendant shall in any event have the right to require the owner to be joined in the proceedings.”
II.2 HNS:
Art. 12 para. 8 “Any claim for compensation for damage may be brought directly against the insurer or other person providing financial security for the owner’s liability for damage. In such case the defendant may, even if the owner is not entitled to limitation of liability, benefit from the limit of liability prescribed in accordance with paragraph 1. The defendant may further invoke the defences (other than the bankruptcy or winding up of the owner) which the owner would have been entitled to invoke. Furthermore, the defendant may invoke the defence that the damage resulted from the wilful misconduct of the owner, but the defendant shall not invoke any other defence, which the defendant might have been entitled to invoke in proceedings brought by the owner against the defendant. The defendant shall in any event have the right to require the owner to be joined in the proceedings.”
II.3 Bunkers Convention:

Art. 7 para. 10: “Any claim for compensation for pollution damage may be brought directly against the insurer or other person providing financial security for the registered owner’s liability for pollution damage. In such a case, the defendant may invoke the defences (other than bankruptcy or winding up of the ship owner) which the ship owner would have been entitled to invoke, including limitation pursuant to article 6. Furthermore, even if the ship owner is not entitled to limitation of liability according to article 6, the defendant may limit liability to an amount equal to the amount of the insurance or other financial security required to be maintained in accordance with paragraph 1. Moreover, the defendant may invoke the defence that the pollution damage resulted from the wilful misconduct of the ship owner, but the defendant shall not invoke any other defence, which the defendant might have been entitled to invoke in proceedings brought by the ship owner against the defendant.  The defendant shall in any event have the right to require the ship owner to be joined in the proceedings.”
II.4 Wreck Removal Convention:

Art. 12 para. 10. “Any claim for costs arising under this Convention may be brought directly against the insurer or other person providing financial security for the registered owner’s liability. In such a case the defendant may invoke the defences (other than the bankruptcy or winding up of the registered owner) that the registered owner would have been entitled to invoke, including limitation of liability under any applicable national or international regime. Furthermore, even if the registered owner is not entitled to limit liability, the defendant may limit liability to an amount equal to the amount of the insurance or other financial security required to be maintained in accordance with paragraph 1. Moreover, the defendant may invoke the defence that the maritime casualty was caused by the wilful misconduct of the registered owner, but the defendant shall not invoke any other defence which the defendant might have been entitled to invoke in proceedings brought by the registered owner against the defendant. The defendant shall in any event have the right to require the registered owner to be joined in the proceedings.”
II.5 Athens Protocol of 2002: 
Art. 4bis para. 10 “Any claim for compensation covered by insurance or other financial security pursuant to this Article may be brought directly against the insurer or other person providing financial security. In such a case, the amount set out in paragraph 1 supplies as the limit of liability of the insurer or other persons providing financial security, even if the carrier is not entitled to limitation of liability. The defendant may further invoke the defences (other than the bankruptcy or winding up) which the carrier referred to in paragraph 1 would have been entitled to invoke in accordance with this Convention. Furthermore, the defendant may invoke the defence that the damage resulted from the wilful misconduct of the assured, but the defendant shall not invoke any other defence, which the defendant might have been entitled to invoke in proceedings brought by the assured against the defendant. The defendant shall in any event have the right to require the carrier and the performing carrier to be joined in the proceedings.”
III. The foregoing referenced conventions deal with certification of the compulsory insurance in the following provisions:

III.1 CLC Convention of 1992 (International Convention on Civil Liability for Oil Pollution Damage 1992)
Art. 7 para. 2 
A certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship after the appropriate authority of a Contracting State has determined that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a Contracting State such certificate shall be issued or certified by the appropriate authority of the State of the ship's registry; with respect to a ship not registered in a Contracting State it may be issued or certified by the appropriate authority of any Contracting State. The certificate shall be in the form of the annexed model and shall contain the following particulars: 

(a) name of ship and port of registration; 

(b) name and principal place of business of owner; 

(c) type of security; 

(d) name and principal place of business of insurer or other person giving security and, where appropriate, place of business where the insurance or security is established; 

(e) period of validity of certificate which shall not be longer than the period of validity of the insurance or other security. 

Art. 7 para. 3
The certificate shall be in the official language or languages of the issuing State. If the language used is neither English nor French, the text shall include a translation into one of these languages. 

III.2 HNS 
Art. 12 para 2
A compulsory insurance certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship after the appropriate authority of a State Party has determined that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party such compulsory insurance certificate shall be issued or certified by the appropriate authority of the State of the ship's registry; with respect to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State Party. This compulsory insurance certificate shall be in the form of the model set out in Annex I and shall contain the following particulars:

(a) name of the ship, distinctive number or letters and port of registry;

(b) name and principal place of business of the owner;

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of insurer or other person giving security and, where appropriate, place of business where the insurance or security is established; and

(f) period of validity of certificate, which shall not be longer than the period of validity of the insurance or other security.

Art. 12 para. 3
The compulsory insurance certificate shall be in the official language or languages of the issuing State. If the language used is neither English, nor French nor Spanish, the text shall include a translation into one of these languages. 

III.3 Bunkers Convention:

Art.7 para 2:
A certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship after the appropriate authority of a State Party has determined that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party such certificate shall be issued or certified by the appropriate authority of the State of the ship’s registry; with respect to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State Party. This certificate shall be in the form of the model set out in the annex to this Convention and shall contain the following particulars:

(a) name of ship, distinctive number or letters and port of registry;

(b) name and principal place of business of the registered owner;

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of insurer or other person giving security and, where appropriate, place of business where the insurance or security is established;

(f) period of validity of the certificate which shall not be longer than the period of validity of the insurance or other security.

Art. 7 para. 3 (a)
A State Party may authorize either an institution or an organization recognized by it to issue the certificate referred to in paragraph 2. Such institution or organization shall inform that State of the issue of each certificate. In all cases, the State Party shall fully guarantee the completeness and accuracy of the certificate so issued and shall undertake to ensure the necessary arrangements to satisfy this obligation.
(b)
A State Party shall notify the Secretary-General of:

(i) the specific responsibilities and conditions of the authority delegated to an institution or organization recognised by it;

(ii) the withdrawal of such authority; and

(iii) the date from which such authority or withdrawal of such authority takes effect.

An authority delegated shall not take effect prior to three months from the date on which notification to that effect was given to the Secretary-General.

(c)
The institution or organization authorized to issue certificates in accordance with this paragraph shall, as a minimum, be authorized to withdraw these certificates if the conditions under which they have been issued are not maintained. In all cases the institution or organization shall report such withdrawal to the State on whose behalf the certificate was issued.

Art. 7 para 4
The certificate shall be in the official language or languages of the issuing State. If the language used is not English, French or Spanish, the text shall include a translation into one of these languages and, where the State so decides, the official language of the State may be omitted.
III.4 Wreck Removal Convention:
Art. 12 para 2
A certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship of 300 gross tonnage and above by the appropriate authority of the State of the ship’s registry after determining that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party such certificate shall be issued or certified by the appropriate authority of the State of the ship’s registry; with respect to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State Party. This compulsory insurance certificate shall be in the form of the model set out in the annex to this Convention, and shall contain the following particulars:

(a) name of the ship, distinctive number or letters and port of registry;

(b) gross tonnage of the ship;

(c) name and principal place of business of the registered owner;

(d) IMO ship identification number;

(e) type and duration of security;

(f) name and principal place of business of insurer or other person giving security and, where appropriate, place of business where the insurance or security is established;

(g) period of validity of the certificate, which shall not be longer than the period of validity of the insurance or other security.

Art. 12 para. 3 (a)
A State Party may authorize either an institution or an organization recognized by it to issue the certificate referred to in paragraph 2. Such institution or organization shall inform that State of the issue of each certificate. In all cases, the State Party shall fully guarantee the completeness and accuracy of the certificate so issued and shall undertake to ensure the necessary arrangements to satisfy this obligation.

(b)
A State Party shall notify the Secretary-General of:

(i) the specific responsibilities and conditions of the authority delegated to an institution or organization recognized by it;

(ii) the withdrawal of such authority; and

(iii) the date from which such authority or withdrawal of such authority takes effect.

An authority delegated shall not take effect prior to three months from the date on which notification to that effect was given to the Secretary-General.

(c)
The institution or organization authorized to issue certificates in accordance with this paragraph shall, as a minimum, be authorized to withdraw these certificates if the conditions under which they have been issued are not maintained. In all cases the institution or organization shall report such withdrawal to the State on whose behalf the certificate was issued.

Art. 12 para. 4
The certificate shall be in the official language or languages of the issuing State. If the language used is not English, French or Spanish, the text shall include a translation into one of these languages and, where the State so decides, the official language(s) of the State may be omitted.
III.5 Athens Protocol of 2002:
Art. 4bis para 2
A certificate attesting that insurance or other financial security is in force in accordance with the provisions of this Convention shall be issued to each ship after the appropriate authority of a State Party has determined that the requirements of paragraph 1 have been complied with. With respect to a ship registered in a State Party, such certificate shall be issued or certified by the appropriate authority of the State of the ship’s registry; with respect to a ship not registered in a State Party it may be issued or certified by the appropriate authority of any State Party. This certificate shall be in the form of the model set out in the annex to this Convention and shall contain the following particulars:

(a) name of ship, distinctive number or letters and port of registry;

(b) name and principal place of business of the carrier who actually performs the whole or a part of the carriage;

(c) IMO ship identification number;

(d) type and duration of security;

(e) name and principal place of business of insurer or other person providing financial security and, where appropriate, place of business where the insurance or other financial security is established; and

(f) period of validity of the certificate, which shall not be longer than the period of validity of the insurance or other financial security.

Art. 4bis para 3 (a)
A State Party may authorize an institution or an Organization recognised by it to issue the certificate. Such institution or organization shall inform that State of the issue of each certificate. In all cases, the State Party shall fully guarantee the completeness and accuracy of the certificate so issued, and shall undertake to ensure the necessary arrangements to satisfy this obligation.

(b) A State Party shall notify the Secretary-General of:

(i) the specific responsibilities and conditions of the authority delegated to an institution or organization recognised by it;

(ii) the withdrawal of such authority; and

(iii) the date from which such authority or withdrawal of such authority takes effect.

An authority delegated shall not take effect prior to three months from the date from which notification to that effect was given to the Secretary-General.

(c) The institution or organization authorized to issue certificates in accordance with this paragraph shall, as a minimum, be authorized to withdraw these certificates if the conditions under which they have been issued are not complied with. In all cases the institution or organization shall report such withdrawal to the State on whose behalf the certificate was issued.

Art. 4bis para 4
The certificate shall be in the official language or languages of the issuing State. If the language used is not English, French or Spanish, the text shall include a translation into one of these languages, and, where the State so decides, the official language of the State may be omitted.
Questionnaire
1. Licensing

Does an insurer wanting to insure the risks under the Convention referred to above need a license?

If so,

1.1
must it be a national license, or do your respective authorities accept licenses issued by foreign bodies?

1.2
What are the consequences if an insurer issues a policy without the respective license?
1.3
Is there an obligation of a licensed insurer to conclude insurance contracts?
Inapplicable- The United States has not ratified the Conventions

2. Certification

2.1
Will a certificate issued by a convention state
2.1.1
be recognized in your state without any preconditions?

2.1.2
be subject to investigation whether insurance satisfying the convention requirements actually exist?

2.1.3
be rejected if there is evidence that there no valid insurance at all or that the insurance is not satisfying the convention requirements?

2.2
Does the authority in your state in charge of issuing the certificate 

2.2.1
require a license of your state or is it sufficient that the insurer is licensed in another state?

2.2.2
investigate the insurance conditions before issuing a certificate?

2.2.3
investigate the financial standing of the insurer?
2.2.4
investigate the license of the insurer?
Inapplicable- The United States has not ratified the Conventions

3. Statutory Law
3.1. Does your national law contain any provisions specifically designed to transform the above mentioned provisions in international conventions into your national law?

No.  The United States of America is not a signatory to the subject international conventions.  
If so, could you

3.1.1. summarize the main characteristics of those provisions?

Not applicable.
3.1.2. provide the IWG with an English translation of those provisions?

Not applicable.  
3.2. If your national law does not contain any provisions specifically designed to transform the above mentioned provisions in international conventions into your national law, does your national law then contain general provisions on mandatory insurances, which also apply to the mentioned provisions in the international conventions? 
No.  The United States is not a signatory to the subject international conventions.  
If so, could you

3.2.1. summarize the main characteristics of those provisions?


The United States is a federal republic made up of fifty states.  The national law of the United States is that of the federal government.  Federal law applies uniformly throughout the United States.  Each of the fifty states also has its own laws that are separate and distinct from the other states' laws and from federal law.  State laws do not apply uniformly throughout the United States.  An exhaustive fifty state survey is beyond the scope of this response.  Instead, this response focuses on United States federal law and, where appropriate, gives examples of relevant state law.

Although United States law does not contain provisions on mandatory insurance that apply to the mentioned provisions in the international conventions, some United States federal laws contain provisions pertaining to mandatory insurance and / or financial responsibility requirements similar to those in the above-mentioned provisions.  By way of analogy to the subject international conventions, we will discuss a few of those federal laws.

For instance, the Oil Pollution Act of 1990 ("OPA-90") and the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 ("CERCLA") generally require – with limited exceptions – that owners, operators and / or demise charterers of vessels using the navigable waters of the United States (or any port or other place subject to the jurisdiction of the United States) establish and maintain evidence of financial responsibility.  See 33 U.S.C.A. § 2716 (reprinted in Appendix below); 42 U.S.C.A. § 9608 (reprinted in Appendix below).  The requirements are designed to ensure that "responsible parties of the vessel are financially able to meet their potential liability for costs and damages" that may arise under OPA-90 and / or CERCLA.  33 C.F.R § 138.30.

To establish evidence of financial responsibility under OPA-90 and CERCLA, an Application for Vessel Certificate of Financial Responsibility (and other supporting documents) must be submitted to the United States Coast Guard National Pollution Funds Center.  33 C.F.R. § 138.45.  Evidence of financial responsibility may be established pursuant to one or more of the following methods: 1) insurance; 2) surety bond; 3) self insurance; 4) financial guaranty; and 5) "other evidence."  33 C.F.R. § 138.80.  Any person that fails to comply with the financial responsibility requirements may be subject to civil penalties.  33 C.F.R. § 138.140.  In addition, failure to comply with the requirements may render the vessel subject to seizure and / or forfeiture, as well as denial of entry to any port or place in the United States.  Id.  

Likewise, in the context of carriage of passengers, evidence of financial responsibility is required under United States federal law in certain circumstances.  For instance, a commercial vessel that embarks passengers at a port in the United States and has accommodations for fifty or more passengers must provide evidence or proof of financial responsibility to: 1) reimburse passengers in the event of nonperformance, and 2) meet liability in the event of death or injury to passengers or other individuals on a voyage to or from a port in the United States.  See 46 U.S.C.A. § 44102 (reprinted in Appendix below); 46 U.S.C.A. § 44103 (reprinted in Appendix below).  Violations can lead to civil penalties assessed by the United States Federal Maritime Commission.  See 46 U.S.C.A. § 44104.  

3.2.2. provide the IWG with an English translation of those provisions?

See Appendix.  
3.3. What does your private international law provide for as the applicable law

3.3.1. if the claimants are national persons or companies, but if the insurer is a foreign company?
In general terms, the court system of the United States is made up of two parts.  First, there is the federal court system that is a branch of the United States government.  The United States district courts are the trial courts of the federal court system.  Within certain limits, the district courts have jurisdiction to hear nearly all categories of federal cases and, under certain circumstances, state cases.  There is at least one district court in each of the fifty states.  The procedural rules that govern the federal court system apply uniformly throughout the fifty states and are a matter of federal law.  Federal courts apply federal law and, under certain circumstances, state law.

Second, each of the fifty states has its own court system that is a branch of each state's government.  The state court systems are separate and distinct from each other and from the federal court system.  While there are similarities, the procedural rules that govern each state's court system differ from state to state and are a matter of state law.  State courts apply state law and, under rare circumstances, federal law.

This response focuses on the federal court system.

(a)
Jurisdiction
If a national person or company wished to sue a foreign insurer in a United States federal court, subject matter jurisdiction would first have to be established.  In United States federal courts, subject matter jurisdiction can be established in the following ways: a) federal question jurisdiction; b) diversity jurisdiction; or c) admiralty jurisdiction.

In regard to federal question jurisdiction, if the national claimant can point to a treaty or federal law of the United States (e.g., OPA-90 or CERCLA) pursuant to which the claimant's action against the foreign insurer arose, subject matter jurisdiction would be satisfied.  See 28 U.S.C.A. § 1331 ("The district courts shall have original jurisdiction of all civil actions arising under the Constitution, laws, or treaties of the United States.").  

If the controversy exceeds $75,000, exclusive of interest and costs, the national claimant could also rely on diversity jurisdiction to satisfy subject matter jurisdiction against a foreign insurer because the controversy would be between a citizen of the United States and a citizen of a foreign state.  See 28 U.S.C.A. § 1332.

Finally, if the national claimant's suit invoked admiralty jurisdiction of United States federal courts (e.g., on the basis of a maritime tort or contract), subject matter jurisdiction for the action against the foreign insurer would also be satisfied.  See 28 U.S.C.A. § 1333.

Aside from subject matter jurisdiction, personal jurisdiction over the foreign insurer would also have to be satisfied for the national claimant's action to proceed.  As stated by the United States Supreme Court, "[j]urisdiction to resolve cases on the merits requires both authority over the category of claim in suit (subject-matter jurisdiction) and authority over the parties (personal jurisdiction), so that the court's decision will bind them."  Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 577 (1999).  Thus, under United States law, for personal jurisdiction over the foreign insurer to exist, it would have to be shown that the insurer purposefully availed itself of the benefits and protections of the forum state by establishing minimum contacts' [there appear to be missing quotation marks in this sentence] within that state; and also that the assertion of personal jurisdiction would comport with "traditional notions of fair play and substantial justice."  Mink v. AAAA Dev. L.L.C., 190 F.3d 333, 336 (5th Cir. 1999) (citations omitted).  


(b)
Private International Law


Choice-of-law rules in the United States do not depend solely upon the domicile of the parties involved.  In United States federal courts, the basis of subject-matter jurisdiction determines the applicable choice-of-law rules.  In state courts, choice-of-law rules differ from state to state.


(i)
Diversity Jurisdiction

To determine which substantive law will apply in a diversity jurisdiction action, a United States federal court must apply the choice of law rules of the forum state.  See Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496 (1941).  For example, if an action were brought in federal court in New York based on diversity jurisdiction or in state court in New York, New York's choice of law rules would apply.

New York state courts apply a "center of gravity," or "grouping of contacts," analysis to choice of law issues involving contracts.  See In re Allstate Ins. Co., 81 N.Y.2d 219, 226, 597 N.Y.S.2d 904, 907 (1993).  Under this approach, a "spectrum of significant contacts" may be considered, including: "the place of contracting, negotiation and performance; the location of the subject matter of the contract; and the domicile of the contracting parties."  Id. at 227, 597 N.Y.S.2d at 908; see also Brink's Ltd. v. South African Airways, 93 F.3d 1022, 1030-31 (2d Cir. 1996).  "In cases involving insurance contracts, New York courts have looked principally to the following factors: the location of the insured risk; the insured's principal place of business; where the policy was issued and delivered; the location of the broker or agent placing the policy; where the premiums were paid; and the insurer's place of business." Olin, 743 F. Supp. 1044, 1049 (S.D.N.Y. 1990); see also Northwestern Mut. Life Ins. Co. v. Wender, 940 F. Supp. 62, 66-67 (S.D.N.Y. 1996).

Where the contract between the parties contains a choice-of-law provision, New York law provides that, absent fraud or violation of public policy, a contractual choice-of-law clause is generally determinative so long as the state selected has sufficient contacts with the transaction.  See, e.g., Int'l Minerals and Resources, S.A. v. Pappas, 96 F.3d 586, 592 (2d Cir. 1996).
With regard to tort actions (e.g., for negligence), New York's tort choice-of-law analysis provides that " 'the law of the jurisdiction having the greatest interest in the litigation will be applied and . . . the facts or contacts which obtain significance in defining State interests are those which relate to the purpose of the particular law in conflict.' " Intercontinental Planning, Ltd. v. Daystrom, Inc., 24 N.Y.2d 372, 382 (1969) (quoting Miller v. Miller, 22 N.Y.2d 12, 15-16 (1968)). " "Under this formulation, the significant contacts are, almost exclusively, the parties' domiciles and the locus of the tort.' " AroChem Int'l Inc. v. Buirkle, 968 F.2d 266, 270 (2d Cir. 1992) (quoting Schultz v. Boy Scouts of Am., Inc., 65 N.Y.2d 189, 197 (1985)). If, "conflicting conduct-regulating laws are at issue, the law of the jurisdiction where the tort occurred will generally apply because that jurisdiction has the greatest interest in regulating behavior within its borders."  Cooney v. Osgood Mach., Inc., 81 N.Y.2d 66, 72 (1993).


(ii)
Admiralty Jurisdiction

The United States Supreme Court has stated that maritime law resolves choice-of-law questions "by ascertaining and valuing points of contact between the transaction and the states or governments whose competing laws are involved."  Lauritzen v. Larsen, 345 U.S. 571, 582 (1953).  



(1)
Maritime tort

With regard to maritime torts, the United States Supreme Court has set forth eight points of contact to be considered:  1) Place of the Wrongful Act; 2) Law of the Flag; 3) Allegiance or Domicile of the Injured; 4) Allegiance of the Defendant Ship-owner; 5) Place of Contract; 6) Inaccessibility of Foreign Forum; 7) The Law of the Forum; and 8) The Shipowner's Base of Operations.  Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 306, 309 (1970); Lauritzen, 345 U.S. at 583-90.



(2)
Maritime contract

Maritime contracts are generally governed and controlled by the general maritime law of the United States.  See, e.g., Advani Enters., Inc. v. Underwriters at Lloyds, 140 F.3d 157, 162 (2d Cir. 1998); Sundance Cruises Corp. v. American Bureau of Shipping, 7 F.3d 1077, 1080 (2d Cir. 1993).  However, in the absence of both 1) a well-established federal admiralty rule and 2) a determination by the court that a new rule should be fabricated, federal courts apply state law in construing a marine insurance policy.  See Wilburn Boat Co. v. Fireman's Fund Ins. Co., 348 U.S. 310, 315-16 (1955).

Where state law is to govern the scope and validity of the marine insurance policy, a federal court sitting in admiralty must apply federal choice-of-law rules to determine which state's law applies.  See Sundance Cruises, 7 F.3d at 1080; State Trading Corp. of India, Ltd. v. Assuranceforeningen Skuld, 921 F.2d 409, 414 (2d Cir. 1990); Royal Ins. Co. of Am. v. Sportwear Group, LLC, 85 F. Supp. 2d 275, 278 (S.D.N.Y. 2000).  Within the jurisdiction of the United States Court of Appeals for the Second Circuit, courts:

 . . . determine which state law to use by ascertaining and valuing points of contact between the transaction [giving rise to the cause of action] and the states or governments whose competing laws are involved.  More concretely, this choice-of-law analysis should include an assessment of the following contacts:  (1) any choice-of-law provision contained in the contract; (2) the place where the contract was negotiated, issued, and signed; (3) the place of performance; (4) the location of the subject matter of the contract; and (5) the domicile, residence, nationality, place of incorporation, and place of business of the parties.

Advani, 140 F.3d at 162 (internal citations omitted).

3.3.2. if the claimants are foreign persons or companies, but if the insurer is a national company?
Similar to the response to Question 3.3.1, the foreign claimant suing a national insurer would have to establish subject matter jurisdiction and personal jurisdiction for the suit to proceed.  The choice-of-law analysis would be the same as for a suit brought by a national person against a foreign insurer in United States federal court.

3.3.3. if the claimants and the insurer are foreign companies? 

The authority of United States federal courts to adjudicate controversies between foreign companies is problematic due to jurisdictional and other concerns.  First, a suit between two foreign companies cannot be brought in federal court based on diversity jurisdiction.  See, e.g., Lee v. Trans American Trucking Service, Inc., 111 F.Supp.2d 135, 137 (E.D.N.Y. 1999) (stating, while examining whether diversity jurisdiction was present, that "federal courts do not possess subject matter jurisdiction over lawsuits between aliens . . ."); Trinanes v. Schulte, 311 F. Supp. 812, 813-14 (S.D.N.Y. 1970) (stating that "[t]his Court is … without subject matter jurisdiction under 28 U.S.C. 1332 since federal diversity jurisdiction does not extend to controversies among aliens").  Federal courts do, however, have admiralty jurisdiction over marine insurance disputes between two aliens.

Although subject matter jurisdiction may be established in a suit between two foreign companies on the basis of a federal question (see, e.g.¸ Chengfan Hsu v. Philippine Air Lines, 98 F. Supp. 805 (N.D. Cal. 1951)) or admiralty jurisdiction, concerns of dismissal due to lack of personal jurisdiction and / or forum non conveniens would nonetheless be present.  In regard to the latter concern, United States "federal courts retain the inherent power to refuse jurisdiction of cases … which should have been brought in a foreign jurisdiction, rather than in the United States."  Spencer v. Alcoa S.S. Co., 221 F. Supp. 343, 345-46, 346 (E.D.N.Y.); see also Sinochem Intern. Co. Ltd. v. Malaysia Intern. Shipping Corp., 549 U.S. 422, 429 (2007) (stating the circumstances where a "federal court has discretion to dismiss a case on the ground of forum non conveniens . . .").

If subject matter jurisdiction and personal jurisdiction can be established, the choice-of-law analysis would be the same as for any other suit brought in a United States federal court.

All state courts have subject matter jurisdiction over marine insurance disputes between two aliens.  However, many state courts have discretion to decline to hear such actions either on forum non conveniens grounds or under statutes that close state courts to small suits arising from events that have nothing to do with the state where the action is brought.
4. Jurisdiction/Proceedings
4.1 Does your national law contain provisions of courts for direct claims against insurers?  

There is no uniform national law of insurance in the United States that is directly responsive to the question.  Rather, the regulation of insurance is generally a matter of state law.  See McCarren-Ferguson Act, 15 U.S.C.A. §§ 1011 – 1015.  Accordingly, this question is governed by state law and, therefore, the answer will differ from state to state.

Historically, no right existed under state common law for an injured party to maintain an action directly against a liable party's insurer.  See, e.g., Major v. National Indem. Co., 229 S.E.2d 849, 850 (S.C. 1976) (stating that "[a]t common law, no right to maintain suit directly against the insurer existed absent privity of contract….") (citation omitted).  Nonetheless, certain states have abrogated the traditional common law rule and now allow direct actions against insurance companies in certain circumstances.  See, e.g., id. ("Because direct actions against the insurer contravenes common law, such a right must be expressly sanctioned by the legislature and not merely inferentially deduced."); Richards v. Select Ins. Co., Inc., 40 F. Supp. 2d 163, 167 (S.D.N.Y. 1999) (stating that "there is no dispute that [the state direct action statute at issue] creates a cause of action on behalf of the injured party against the insurer in derogation of common law.").  Accordingly, whether a right to directly claim against an insurer is largely dependent upon the state law that governs the action.

There are two types of direct actions, one in which the insurer is sued before judgment and the other in which the insurer is sued after judgment.  Although an exhaustive fifty state survey is beyond the scope of this response, the following is a brief discussion of some United States state laws, as well as some United States federal laws, under which direct actions against insurance companies are permissible.

(a)
Louisiana

Under Louisiana's direct action statute, a third party may proceed directly against an insurer to recover for losses occasioned by an insured.  See La. Rev. Stat. Ann. § 22:1269(B)(1).  The liability of the insurer under the statute is based upon the liability of the insured.  Zeno v. ADM Mill. Co., No. 06-4326, 2008 WL 4974876, at *2 (E.D. La. Nov. 20, 2008).  In other words, the basic issues for trial under Louisiana's direct action statute "concern the extent of the insured's liability."  Goar v. Compania Peruana de Vapores, 688 F.2d 417, 422 (5th Cir. 1982).  To directly recover from the insurance company, at least two elements must be established: "[t]he first is that the insured caused the injury by a tortious act; the second is that the insurer has issued a policy to the insured which covers his liability for such acts."  Breitenbach v. Green, 186 So.2d 712, 720 (La. Ct. App. 1966).


(b)
Puerto Rico


Pursuant to Puerto Rico's direct action statute, "[a]ny individual sustaining damages and losses shall have, at his option, a direct action against the insurer under the terms and limitations of the policy . . . ." San Miguel v. Nesco Redondo, S.E., 394 F.Supp.2d 416, 421 (D.P.R. 2005) (citation omitted).  The statute creates a substantive claim against an insurer that is separate and distinct from any claim the third party may have against the insured.  Id. (citing De Leon Lopez v. Corporación Insular de Seguros, 931 F.2d 116, 122 (1st Cir. 1991)).  The purpose of the law is to "allow rights against the insurer generally co-extensive with a third-party's rights against the insured." Ramos v. Continental Ins. Co., 493 F.2d 329, 332 (1st Cir. 1974).


(c)
New York

New York's direct action statute provides a limited right for injured third parties to proceed directly against insurers.  See N.Y. Ins. Law § 3420 (McKinney 2007).  First, the statute "permits a judgment creditor to sue an insurer directly on an unpaid judgment."  Richards v. Select Ins. Co., Inc., 40 F. Supp. 2d 163, 165 (S.D.N.Y. 1999).  An injured party may bring a direct action against an insurer only if it: 1) first obtains a judgment against the tortfeasor (i.e., the insured), 2) serves the insurance company with a copy of the judgment and 3) awaits payment for thirty days. 
  See, e.g., Lang v. Hanover Ins. Co., 3 N.Y.3d 350, 820 N.E.2d 855 (2004); N.Y. Ins. Law § 3420.  Second, with respect to a claim arising out of death or personal injury, if the insurer disclaims liability based upon the failure of the insured to provide timely notice to the insurer, the direct action statute provides that the injured person may bring a declaratory judgment action directly against the insurer.  See N.Y. Ins. Law § 3420(a)(6).  The declaratory judgment action is limited to the sole issue of whether the insurer’s disclaimer based on the failure to provide timely notice was valid.  See id.


However, "New York law [] bars direct actions by claimants against marine indemnity insurers."  In re Prudential Lines Inc., 158 F.3d 65, 74 (2d Cir. 1998); see also American Steamship Owners Mutual Protection and Indemnity Ass'n., Inc. v. Alcoa Steamship Co., No. 04CIV.4309LAKFM, 2005 WL 427593, at *5-*7 (S.D.N.Y. Feb. 22, 2005); Becker v. Allcity Ins. Co., Nos. 99 CV 2371 RML, 99 CV 2372 RML, 2000 WL 33179289, at *5, 2000 A.M.C. 2541 (E.D.N.Y. Jun. 02, 2000).  New York's Insurance Law expressly precludes certain kinds of marine insurance described in § 2117 of the Insurance Law from direct action suits.  See N.Y. Ins. Law § 3420(i).  Among others, § 2117 describes insurance "in connection with ocean going vessels against any of the risks specified" in § 1113(a)(21) of the Insurance Law.  N.Y. Ins. Law § 2117(b)(3)(B).  These risks include marine protection and indemnity insurance against:
loss, damage or expense arising out of, or incident to, the ownership, operation, chartering, maintenance, use, repair or construction of any vessel, craft or instrumentality in use in ocean or inland waterways, including liability of the insured for personal injury, illness or death or for loss of or damage to the property of another person.

N.Y. Ins. Law § 1113(a)(21).

(d)
Federal Law
Some United States federal laws allow direct actions against insurers to proceed in certain circumstances.  For instance, evidence of financial responsibility under OPA-90 and CERCLA must contain an acknowledgment by the insurer or guarantor that an action may be brought by a claimant directly against the insurer or guarantor for costs or damages arising under OPA-90 or CERCLA.  See 33 C.F.R. 138.80(d); see also Appendix below.
If so, does your national law

4.1.1 allow foreign claimants to directly sue national insurers in your national courts?
Question 4.1.1 raises jurisdictional concerns previously addressed throughout Question  3.3.  Further, because a right to a direct action is dependent upon whether a particular state or federal law allows for such claims, foreign claimants that wish to sue national insurers in courts of the United States must carefully examine the statutory text – and interpreting case law – of any direct action statute that may apply.  For instance, pursuant to Louisiana's direct action statute, foreign claimants may potentially sue national insurers as long any one of the following conditions are satisfied:  1) the accident occurred in Louisiana, 2) the policy was written in Louisiana, or 3) the policy was delivered in Louisiana.  Thuy Hoa Ngo v. Bach Van Ha Thi, No. 08-00758, 2010 WL 2772507, at *5 n.12 (W.D. La. July 12, 2010) (citing Landry v. Travelers Indem. Co., 890 F.2d 770, 772 (5th Cir.1989)).

4.1.2 allow foreign and national claimants to directly sue foreign insurers in your national courts?

Question 4.1.2 likewise raises jurisdictional concerns previously addressed throughout Question 3.3.  Also, similar to the response to Question 4.1.1, the right of foreign and national claimants to directly sue foreign insurers is generally dependent upon whether such action is permissible under the governing law.  For instance, in Louisiana, foreign and national claimants may sue foreign insurers because all foreign insurers that wish to do business within Louisiana must consent to direct action claims.  See La. Rev. Stat. Ann. § 22:333 ("The transacting of business in this state by a foreign or alien insurer pursuant to a certificate of authority … shall constitute a consent to being sued by the injured person or his or her heirs in a direct action as provided in R.S. 22:1269….").  Similarly, in the federal context, if a foreign insurer is utilized to evidence financial responsibility under OPA-90 or CERCLA, that foreign insurer must consent to direct suit in courts of the United States for costs or damages arising under OPA-90 or CERCLA.  See 33 C.F.R. § 138.80(d).
4.2 Does your national law allow that the direct claims against an insurer are subject to an arbitration clause?
The answer to this question is both unsettled and likely dependent upon individual state law principles.  See Todd v. Steamship Mut. Underwriting Ass'n (Bermuda) Ltd., 601 F.3d 329 (5th Cir. 2010). 

In Todd, a third party claimant filed a lawsuit against an insurer pursuant to Louisiana's direct action statute.  The insurer attempted to stay the proceedings and compel the third party to arbitrate the claims due to an arbitration clause in the policy of insurance.  The insurer argued, in part, that because the third party essentially derived his rights to sue the insurer from the policy of insurance, the third party should be bound by the arbitration clause in that policy. Id. at 331.  
On one hand, the court of appeals recognized that two prior federal appellate decisions concluded that direct action claimants (in analogous circumstances) were not bound to arbitration clauses because they were not parties to the insurance policies creating the obligation.  Id. at 334 (citing Zimmerman v. International Companies & Consulting, Inc., 107 F.3d 344 (5th Cir. 1997) and In re Talbott Big Foot, Inc., 887 F.2d 611 (5th Cir. 1989)).  Nonetheless, the court found that the reasoning of those prior cases had been recently effectively overruled by the United States Supreme Court decision of Arthur Andersen LLP v. Carlisle, 129 S.Ct. 1896 (2009): 
In Carlisle . . . the Supreme Court rejected the reasoning in Zimmerman and Big Foot, concluding instead that nonsignatories to arbitration agreements (such as direct action plaintiffs) may sometimes be compelled to arbitrate. The Supreme Court … explained that traditional principles of state law allow a contract to be enforced by or against nonparties to the contract through assumption, piercing the corporate veil, alter ego, incorporation by reference, third-party beneficiary theories, waiver and estoppel.  As such, Carlisle overrules our determination in Zimmerman and Big Foot that direct action plaintiffs need never arbitrate . . . because they are not parties to the insurance policies creating an obligation to arbitrate.
Todd, 601 F.3d at 333-34 (internal citations omitted).  As a result, without directly answering whether or not the third party was bound to arbitrate, the court of appeals remanded the action to the lower court for further proceedings.  At the time of this response, no formal decision has been rendered by that lower court.

4.3 Does a judgment against the liable party bind the courts of your country in a direct action against an insurer as regards the merits and quantum?


This question is governed by state law and, therefore, the answer will differ from state to state.


In New York, if the insurer was not given notice of the underlying action until after judgment was entered against its insured, there is a strong argument that the insurer should not be bound because the insurer was not given "a full and fair opportunity to contest the decision now said to be controlling."  Jimenez v. New York Cent. Mut. Fire Ins. Co., 897 N.Y.S.2d 143, 146 (N.Y. App. Div. 2010) (citations omitted).  Moreover, the insurer may not be bound as to those issues that were not actually litigated and / or determined in the former action.  Kaufman v. Eli Lilly and Co., 482 N.E.2d 63, 68 (N.Y. 1985) (stating that estoppel effect will only be given to matters actually litigated and determined in a prior action).  In any event, the insurer would likely only be liable up to an amount equal to the applicable limit of coverage under the policy.  See, e.g., N.Y. Ins. Law § 3420(a)(2).

If so,
4.3.1 does this also apply to judgments in default?

If there were no issues actually litigated and determined in the prior action, the insurer is not necessarily bound by the default judgment.  See, e.g., Rourke v. Travelers Ins. Co., 678 N.Y.S.2d 195, 196 (N.Y. App. Div. 1998).  In Rourke, a claimant collected a judgment by default against an insured in a negligence action.   Thereafter, the claimant commenced a direct action against the insurer to recover on the unsatisfied judgment and argued that estoppel should apply as to the issue of the insured's negligence.  The New York appellate court, however, had little difficulty finding that the defendant insurer was not bound: 

Defendant is not estopped from asserting that its insured acted intentionally by virtue of the finding of negligence in the prior action. Because the judgment was entered on default, the issue of negligence was not actually litigated in the prior action, and the finding of negligence therefore has no collateral estoppel effect.
Id. (citations omitted); see also Robbins v. Michigan Millers Mut. Ins. Co., 653 N.Y.S.2d 975, 977 (N.Y. App. Div. 1997) ("Nor was the issue of whether plaintiff's injuries were intentionally caused or resulted from negligence actually litigated in the underlying action and, therefore, the default judgment has no collateral estoppel effect on that issue.").  


Other state laws differ.  For example, in California, "[w]here an insurer has failed to intervene in the underlying action or to move to set aside the default judgment, the insurer is bound by the default judgment."  Reliance Ins. Co. v. Superior Court, 100 Cal.Rptr.2d 807, 810 (Cal. Ct. App. 2000) (citation omitted).  Similarly, a default judgment entered against an insured in Arizona may be conclusive against the insurer as to "all issues which were or could have been litigated and is not subject to collateral impeachment at a subsequent time."  Dairyland Ins. Co. v. Richards, 492 P.2d 1196, 1198 (Ariz. 1972) (citations omitted).
4.3.2 can the insurer invoke that the court having decided on the claim against the party liable has not had jurisdiction?

This question is governed by state law and, therefore, the answer will differ from state to state.
There is some authority in the United States to support the contention that an insurer cannot be bound by a judgment that is void for lack of jurisdiction.  See, e.g., Rogan v. Liberty Mut. Ins. Co, 25 N.E.2d 188 (Mass. 1940).  In Rogan, the court recognized that "where there has been a valid final judgment against the insured wrongdoer, establishing his liability to the injured plaintiff, the insurer also must accept it as conclusively establishing that liability."  However, the court also found that the "so called judgment" relied upon was one in name and form only, because the liable party (i.e., the insured) never properly submitted himself to the jurisdiction of the court that had previously entered the judgment.  Thus, because there was no valid judgment, the insurer was not bound in the latter proceedings.  Id. at 189.
The holding in Rogan comports with the well-established principle that in order for preclusive doctrines to apply under United States law, there must have been a right, question or fact that was "distinctly put in issue and directly determined by a court of competent jurisdiction…."  Montana v. U.S., 440 U.S. 147, 153 (1979) (citing Southern Pacific R. Co. v. United States, 168 U.S. 1, 48-49 (1897)) (emphasis added).  Nevertheless, the insurer should be cautioned that collateral attacks for want of jurisdiction may not always be available under United States law, especially if a court finds that the insurer previously had an opportunity to litigate and / or raise the jurisdictional question.  "A party that has had an opportunity to litigate the question of subject-matter jurisdiction may not … reopen that question in a collateral attack. …  It has long been the rule that principles of res judicata apply to jurisdictional determinations-both subject matter and personal."  Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 702 n. 9 (1982) (citations omitted).  
4.3.3 can the insurer invoke that the party liable has not been properly served with proceedings and no opportunity to defend itself?
This question is governed by state law and, therefore, the answer will differ from state to state.

Similar to the analysis and concerns addressed in the response to Question 4.3.2, there is some authority in the United States to support the contention that an insurer may not be bound by a judgment where the insured was not properly served and thus, potentially, did not have an adequate opportunity to defend itself.  See, e.g., Conner v. Miller, 96 N.E.2d 13 (Ohio 1950); Rogan, 25 N.E.2d at 189 (refusing to find insurer bound by a prior judgment against its insured where the insured was never properly served with process); Dimmitt v. Campbell, 151 N.W.2d 562 (Iowa 1967) (insurer not bound because prior judgment found void for lack of jurisdiction on the basis of improper service).  
4.3.4 can the [insurer] invoke that the party liable has not defended itself properly?

This question is governed by state law and, therefore, the answer will differ from state to state.

4.5 Can the claimant under your national law sue the person liable and the insurer in the same proceedings?
In some jurisdictions where direct action is available, a joint action may be brought against both the insured and the insurer.  See, e.g., Brown v. Quinn, 68 S.E.2d 326, 327 (S.C. 1951) (stating that under a long line of South Carolina decisions, "[t]he right of joinder of insurer and insured under policies of compulsory indemnity or liability insurance, in actions by third persons, has been sustained…."); La. Rev. Stat. Ann. § 22:1269(B)(1) (providing that under Louisiana's direct action statute, the action "may be brought against the insurer alone, or against both the insured and insurer jointly….") (emphasis added).  
If so, 

4.5.1 Are there any requirements as to the domicile of the party liable or the insurer?

To bring suit against the party liable and the insurer, the claimant must, as discussed in the response to Question 3.3, establish that the court has personal jurisdiction over the liable party and the insurer.
4.5.2 Does your national law contain provisions on what has to happen if the insurer requires that the party liable is joined as a further defendant?

In at least one United States jurisdiction, the insurer may successfully require that the insured be joined in any direct action against the insurer.  See, e.g., Matter of Brent Towing Co., Inc., 414 F.Supp. 131, 132 (N.D. Fl. 1975) (stating that, under Florida law, "there is no direct right of action against the insurer alone. The insured tortfeasor is an indispensable party in the action.") (citing Freed v. State Farm Automobile Insurance Company, 491 F.2d 972 (5th Cir. 1974)) (emphasis added).  Other jurisdictions where direct action is available, however, appear to differ greatly.  See, e.g., Travelers Indem. Co. v. Gulf Weighing Corp., 352 F.Supp. 335, 344 (E.D. La. 1972) (stating that "Louisiana permits suit against the insurer without the necessity of joining the insured.") (citing American Indemnity Co. v. Solomon, 231 F.2d 853 (5th Cir. 1956)); see also Estate of Otto v. Physicians Ins. Co. of Wisconsin, Inc., 751 N.W.2d 805, 812 (Wis. 2008) (Stating that, under Wisconsin's direct action statute, "the insured is not a necessary party to the action brought against its insurer.") (citation omitted).

5.
Particulars of direct action

The responses to Question 5 are based on the law of Louisiana, which has the most far reaching state law for direct actions.  The responses also are based on the Oil Pollution Act of 1990 (“OPA-90”), 33 U.S.C.A. §2701 et seq., the Comprehensive Environmental Response, Compensation and Liability Act of 1980 (“CERCLA”), 42 U.S.C.A. §9601 et seq., and the Evidence of Financial Responsibility for Passenger Transportation Act (“Passenger Financial Responsibility”), 46 U.S.C.A. §44101, et seq., which are the U.S. acts that are the most analogous to the international conventions referenced in the I.W.G. questionnaire.

5.1
Does your national law contain provisions according to which a direct claimant has to fulfil requirements for commencing a direct action against an insurer?
Louisiana:

Yes.  Except in limited circumstances, the claimant must bring suit against the insured together with the direct action against the insurer.  L.S.A. R.S 22:1269 B (1) (2010).

OPA 90/CERCLA

Yes.  An insurer providing proof of financial responsibility under OPA-90 may be sued anytime. An insurer providing proof of financial responsibility for an offshore facility may be sued only in the following circumstances: 

The responsible party has denied or failed to pay the claim on the basis that it is insolvent,

The responsible party filed a petition for bankruptcy, or

The claim is asserted by the U.S.

33 U.S.C.A. §2716(f)(2) (2010).
Passenger Financial Responsibility

The Act has no such requirement for an action against an insurer whose policy was provided as evidence of financial responsibility.

5.2
Does your national law contain provisions on burden and measure of proof which distinguish between a claim against the party liable under the respective convention and a direct claim against the insurer of such party?
Louisiana

No.  When bringing suit against the insurer, the direct action claimant generally has the same burden and measure of proof to show the liability of the responsible party as when the claimant is proceeding against the responsible party itself.  La. R.S. 22:1269 (A) (2010).

As to the burden and measure of proof for the direct action claimant to show that the insurer covers the particular liability of the responsible party, see question 5.3 below.

OPA 90/CERCLA

No. An insurer is considered to have consented to direct action only for liability under the acts, which is the same liability as the responsible party.  33 C.F.R. §138.80 (d)(2) (2010).
Passenger Financial Responsibility

No.  The amount insured shall be available to pay a judgment against the responsible party for damages.  46 U.S.C.A. §44103 (c) (2010).  Accordingly, the burden and measure of proof against the insurer is the same as against the responsible party.
5.3
What defences does your national law allow an insurer against a direct claim?
Louisiana

The insurer may assert coverage defences.  The direct action statute says an action may be maintained only within the terms and limits of the policy.  La. R.S. 22:1269 (A) (2010).
The principal difference is that the liability insurer may not rely on the bankruptcy or inability to pay of the insured.  Id.
Depending on policy wording, the insurer may not have the advantage of the responsible party’s right to limit liability as a shipowner.  See, question 5.10 below.
OPA 90/CERCLA

Under OPA-90, the insurer providing financial responsibility may assert only the following defences:

The incident was caused by the wilful misconduct the responsible party;

Those available to the responsible party;

The amount of the claims paid by the insurer under the Act exceeds the guaranty;

The amount of the claims exceeds the amount of the guaranty based on the International Tonnage Certificate, and 

The claim is not made under OPA-90 or CERCLA.

The insurer may not invoke any other defence that might be available in proceedings between the responsible party and the insurer.

33.U.S.C.A. §2716(f)(1) (2010); 42 U.S.C.A. §9608 (c)(1) (2010); 33 C.F.R. §138.40 form CG-5586 (rev. 10-08), 138.80 (d) (1) (2010); 
Passenger Financial Responsibility

The statute only says that the amount insured shall be available to pay a judgment against the insured for damages.  It does not state expressly whether an insurer whose policy has been presented as evidence of financial responsibility retains coverage defences.  46 U.S.C.A. §44103 (c),(d) (2010). 

The regulations provide, however, that insurance accepted as evidence of financial responsibility under the statute shall not restrict the liability of the insurer where privity of the owner or charterer has been shown to exist.  46 C.F.R. §540.24(a)(3),(d) (2010).

The insolvency of the responsible party shall not be a defence for the insurer.  46 C.F.R. §540.24(a)(2) (2010).
5.4
Can the insurer take over the defence of the party liable, and has the insurer a statutory power of attorney to act for the party liable?
This question assumes a suit against the liable party, in which the insurer is not sued.

Louisiana

Often, the policy will provide that the insurer may control the insured’s defence.

There are no statutory provisions for the insurer to take over the defence of the insured.

OPA 90/CERCLA

The statutes and regulations do not address this specific question, and it has not come before the courts.  Accordingly, it likely will be decided by the applicable state law.

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  Accordingly, it likely will be decided by the applicable state law.

5.5
Are there any time limits in your national law for a direct action against an insurer?
Yes.
If so, ... 

Louisiana

A tort suit against the liable party must be brought within the prescriptive period of one year, but because the liable party and the insurer are jointly liable, suit against the liable party interrupts prescription against the insurer.  Martin v. Mud Supply Company, Inc., La.App.Orleans, 1959, 111 So.2d 375, affirmed, 1960, 239 La. 616, 119 So.2d 484; Ensminger v. Great Atlantic & Pacific Tea Co., 134 So. 2d 686, 693 (La.App. 2 Cir. 1961).

OPA 90/CERCLA

The statutes and regulations do not address this specific question, and it has not come before the courts.  

The prescriptive period of OPA-90 claims against the responsible party depends on the type of claim, but generally is three years after the discovery of the loss, the assessment of natural damages, or completion of removal.  33 U.S.C.A. §2717 (2010).  The three year period also applies after the date of judgment or settlement for contribution or payment for subrogation.  Id. 

The prescriptive period of CERCLA claims against the responsible party also depends on the type of claim but generally is three or six years.  42 U.S.C.A. §9613 (g) (2010).

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  Accordingly, it likely will be decided by the applicable state law.

5.5.1
What protects such a time limit (e.g. court proceedings; demand letters)?
Louisiana

Generally, only suit against the insurer interrupts prescription against it.

As stated above, however, suit against the insured interrupts prescription against the insurer.

OPA-90/CERCLA

The statutes and regulations do not address this specific question, and it has not come before the courts.  

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  Accordingly, it likely will be decided by the applicable state law.

5.5.2
Can the time limit be extended by agreement? If so, is the agreement with the insurer sufficient or does the party liable have to agree to the extension as well?
Louisiana

The time limit to bring suit against the insurer may be extended by the claimant and the insurer.  La. C.C. Art. 3436 (2010).
The agreement of the insurer to extend the time to sue is not effective against the responsible party unless the responsible party also agrees to the extension. 
OPA-90/CERCLA

The statutes and regulations do not address this specific question, and it has not come before the courts.  Accordingly, it likely will be decided by the applicable state law.

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  Accordingly, it likely will be decided by the applicable state law.

5.6
Under your national law, are the party liable and the insurer jointly liable?

Yes.

If so,

Louisiana

Yes. See answer to question 5.5 above.
OPA-90/CERCLA

The statutes and regulations do not address this specific question, and it has not come before the courts. Nevertheless, because the acts create a direct action by the claimant against the insurer, it would seem that the liability would be joint. 

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  It likely will be decided under applicable state law.  Nevertheless, if the Act is found to create a direct action by the claimant against the insurer, it would seem that the liability would be joint. 

5.6.1
What legal consequences does your national law provide for such joint liability?

Louisiana

Subject to policy deductibles and limits, the claimant may collect the entire judgment from the responsible party or the insurer.  La. C.C. Arts. 1788, 1790 (2010).
OPA-90/CERCLA

The statutes and regulations do not address this specific question, and it has not come before the courts.  Nevertheless, if the liability is joint, the claimant should be able to collect the full amount of its judgment against the insurer, up to policy limits.

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  It likely will be decided by the applicable state law.  Nevertheless, if the liability is joint, the claimant should be able to collect the full amount of its judgment against the insurer, up to policy limits.

5.6.2
Can the insurer file a cross action against his insured in the same proceedings?

In some states, yes.
5.6.3
Do your courts in such a situation give effect to a jurisdiction or arbitration clause in the insurance policy?

Jurisdiction

Louisiana

Yes- The Fifth Circuit Court of Appeals held that the New York Convention preempts state law on the issue. Safety Nat’l Cas. Corp. v. Certain Underwriters at Lloyds, 523 F.3d 714 (5th Cir. 2009).
OPA-90/CERCLA

Regulations say the insurer who signed an insurance guaranty must acknowledge that an action in court may be brought directly against it.  33 C.F.R. §138.80 (d) (1) (2010) (emphasis added).
This is a basis to argue that a clause requiring suits against the insurer to be brought in another country is invalid.

Further, the insurer signs insurance guaranty form provided by the Coast Guard.  33 C.F.R. §138.40 form CG-5586 (rev. 10-08), which does not limit jurisdiction, and, accordingly, it is questionable whether the insurer may rely on jurisdiction provisions in its policy.  

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  Accordingly, it likely will be decided by the applicable state law.

Arbitration

Louisiana

A direct action by a claimant against the insurer may be stayed pending arbitration.  See response to Question 4.2.
OPA-90/CERCLA

The insurer signs insurance guaranty form provided by the Coast Guard.  33 C.F.R. §138.40 form CG-5586 (rev. 10-08).  The form does not provide for arbitration and, therefore, it is questionable whether the insurer may assert the arbitration provisions in its policy.
Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  Accordingly, it likely will be decided by the applicable state law.

5.7

Does your national law allow that the claimant assigns his direct claims to a third party?

Yes.

If so,

Louisiana

The assignment by the direct action claimant of its claim against the insurer would be an assignment of a litigious right and is permissible.  La. C.C. Art. 2652 (2010).

It also has been held that a subrogee of the claimant may assert a direct action claim against the insurer.  Motors Ins. Corp. v. Employers Liberty Assurance Corp. 52 So. 2d 311 (App. 1st Cir. 1951).

An assignment by the direct action claimant should be distinguished from an assignment by the responsible party of its rights under the policy.  Most policies have a provision prohibiting assignment by the insured.  Generally, Louisiana enforces such provisions.  La. C.C. Art. 2643 (2010).  However, the question whether post-accident assignments are an exception and may be assigned has been certified to the La. Supreme Court.  Louisiana v. ANPAC La. Ins. Co. (In re Katrina Canal Breaches Litigation), 613 F.3d 504 (5th Cir. 2010).

OPA-90/CERCLA

The statutes and regulations do not address this specific question, and it has not come before the courts.  

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  

5.7.1
Are there any requirements for the validity of the assignment?

Louisiana

For purposes of conventional assignment, a litigious right must be a contested suit already filed, and the assignment must be in writing.  La.  C.C. Art. 2652 (2010).
OPA-90/CERCLA

The statutes and regulations do not address this specific question, and it has not come before the courts.  

Passenger Financial Responsibility

The statutes and regulations do not address this specific question, and it has not come before the courts.  

5.8
What qualifies under your national law as a wilful misconduct?

Louisiana

Wilful misconduct of the responsible party is not a defence for the insurer, and, therefore, has not been interpreted by the Louisiana courts.

OPA-90/CERCLA

Wilful misconduct as the term is used in OPA-90 is an act intentionally done, with knowledge that the performance will probably result in injury, or done in such a way as to allow an inference of reckless disregard of the probable consequences.  Water Quality Syndicate v U.S., 522 F. Supp, 220, 229 (D. D.C. 2007), citing In re Tug Ocean Prince, 585 F.2d 1151, 1163 (2d Cir 1978); see also U.S. v Water Quality Syndicate, 2005 U.S. Dist LEXIS 7128 (D. Ma. 2005) (interpreting wilful misconduct in the context of a policy insuring pollution).

Wilful misconduct of the responsible party also is a defence for the insurer under CERCLA, but its meaning has not been interpreted in the courts.  42 U.S.C.A. §9608 (c) (1) (2010).
Passenger Financial Responsibility

The term is not used in the act.

5.9
Does the insurer acquire rights against his own insured (the party liable) if he has to indemnify the direct claimant in circumstances, under which he would have avoided cover if he had been sued by the party liable and not by the direct claimant?

Louisiana

Not applicable.  The insurer generally may assert coverage defences against the direct action claimant. See answer to question 5.3 above.  Accordingly, the insurer will not pay claims for which the responsible party is not insured.
OPA-90/CERCLA

Because of the restrictions on the insurer’s defences, it is possible that the insurer will pay direct action claims for which it does not insure the responsible party.  While theoretically the insurer might state a claim for indemnity against the responsible party, the situation has not arisen in a reported decision.

Passenger Financial Responsibility

It is unclear whether the insurer may be required to pay direct action claims for which it does not insure the responsible party.  Accordingly, the situation has not arisen in which an insurer has attempted to state a claim for indemnity against the responsible party.

5.10
How is limitation of liability affected under your national law in cases of direct actions?

Louisiana

If the policy limits coverage to the amount that the insured is legally obligated to pay, the insurer may have the benefit of the responsible party’s right under 46 U.S.C.A. §30501-30512 (2010) to limit liability as a shipowner.  Crown Zellerbach Corp. v. Ingram Industries, Inc. 783 F.2d 1296 (5th Cir. 1986).
OPA-90/CERCLA

The responsible party under OPA-90 may not assert shipowner limitation of liability as a defence.  33 U.S.C.A. §2702(a) (2010).  Accordingly, it is not a defence for the insurer. 

The insurer, however, is entitled to the responsible party’s right to limit its liability as provided in OPA-90.  33 U.S.C.A. §2716 (a) (2010).
Passenger Financial Responsibility

The effect of the act on whether the responsible party or the insurer may have the benefit of the shipowner’s right to limit liability has not been addressed.

5.11
Does your national law contain consequences, if the insurance contract contains provisions which are not consistent with the Conventions referred to above?

Not applicable.

If so,

5.11.1
Are such provisions invalid?

Not applicable.

5.11.2
Is the whole contract invalid?

Not applicable.

5.11.3
Does the contract including such conflicting conditions remain valid, so that the insurance does not fulfil the requirements of the Conventions? What effect does that have under your national law?

Not applicable.

6.
State Liability
Does your national law provide for liability of the state where to appropriate authority issues a certificate under the Convention, if it turns out

6.1
that there is no insurance contract at all?

6.2
that the insurance contract is not consistent with the provisions of the Conventions?

6.3
that the insurer is not financially stable and cannot satisfy all direct claims?

Inapplicable- The United States has not ratified the Conventions

If you have any questions regarding this Questionnaire, please feel free to contact the Chairman of the IWG on Marine Insurance, Dr. Dieter Schwampe at d.schwampe@da-pa.com. Replies to this Questionnaire should be sent to the CMI Secretariat in Antwerp.

Your cooperation is very much appreciated.



Niglel H. Frawley


- Secretary General –
APPENDIX

Oil Pollution Act of 1990

33 U.S.C.A. § 2716

United States Code Annotated 
Title 33. Navigation and Navigable Waters

 Chapter 40. Oil Pollution 

 Subchapter I. Oil Pollution Liability and Compensation
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 § 2716. Financial responsibility
(a) Requirement
The responsible party for--
(1) any vessel over 300 gross tons (except a non-self-propelled vessel that does not carry oil as cargo or fuel) using any place subject to the jurisdiction of the United States; or
(2) any vessel using the waters of the exclusive economic zone to transship or lighter oil destined for a place subject to the jurisdiction of the United States;
shall establish and maintain, in accordance with regulations promulgated by the Secretary, evidence of financial responsibility sufficient to meet the maximum amount of liability to which the responsible party could be subjected under section 2704(a) or (d) of this title, in a case where the responsible party would be entitled to limit liability under that section. If the responsible party owns or operates more than one vessel, evidence of financial responsibility need be established only to meet the amount of the maximum liability applicable to the vessel having the greatest maximum liability.
(b) Sanctions
(1) Withholding clearance
The Secretary of the Treasury shall withhold or revoke the clearance required by section 60105 of Title 46 of any vessel subject to this section that does not have the evidence of financial responsibility required for the vessel under this section.
(2) Denying entry to or detaining vessels
The Secretary may--
(A) deny entry to any vessel to any place in the United States, or to the navigable waters, or
(B) detain at the place,
any vessel that, upon request, does not produce the evidence of financial responsibility required for the vessel under this section.
(3) Seizure of vessel
Any vessel subject to the requirements of this section which is found in the navigable waters without the necessary evidence of financial responsibility for the vessel shall be subject to seizure by and forfeiture to the United States.
(c) Offshore facilities
(1) In general
(A) Evidence of financial responsibility required
Except as provided in paragraph (2), a responsible party with respect to an offshore facility that--
(i)(I) is located seaward of the line of ordinary low water along that portion of the coast that is in direct contact with the open sea and the line marking the seaward limit of inland waters; or
(II) is located in coastal inland waters, such as bays or estuaries, seaward of the line of ordinary low water along that portion of the coast that is not in direct contact with the open sea;
(ii) is used for exploring for, drilling for, producing, or transporting oil from facilities engaged in oil exploration, drilling, or production; and
(iii) has a worst-case oil spill discharge potential of more than 1,000 barrels of oil (or a lesser amount if the President determines that the risks posed by such facility justify it),
shall establish and maintain evidence of financial responsibility in the amount required under subparagraph (B) or (C), as applicable.
(B) Amount required generally
Except as provided in subparagraph (C), the amount of financial responsibility for offshore facilities that meet the criteria of subparagraph (A) is--
(i) $35,000,000 for an offshore facility located seaward of the seaward boundary of a State; or
(ii) $10,000,000 for an offshore facility located landward of the seaward boundary of a State.
(C) Greater amount
If the President determines that an amount of financial responsibility for a responsible party greater than the amount required by subparagraph (B) is justified based on the relative operational, environmental, human health, and other risks posed by the quantity or quality of oil that is explored for, drilled for, produced, or transported by the responsible party, the evidence of financial responsibility required shall be for an amount determined by the President not exceeding $150,000,000.
(D) Multiple facilities
In a case in which a person is a responsible party for more than one facility subject to this subsection, evidence of financial responsibility need be established only to meet the amount applicable to the facility having the greatest financial responsibility requirement under this subsection.
(E) Definition
For the purpose of this paragraph, the seaward boundary of a State shall be determined in accordance with section 1301(b) of Title 43.
(2) Deepwater ports
Each responsible party with respect to a deepwater port shall establish and maintain evidence of financial responsibility sufficient to meet the maximum amount of liability to which the responsible party could be subjected under section 2704(a) of this title in a case where the responsible party would be entitled to limit liability under that section. If the Secretary exercises the authority under section 2704(d)(2) of this title to lower the limit of liability for deepwater ports, the responsible party shall establish and maintain evidence of financial responsibility sufficient to meet the maximum amount of liability so established. In a case in which a person is the responsible party for more than one deepwater port, evidence of financial responsibility need be established only to meet the maximum liability applicable to the deepwater port having the greatest maximum liability.
(e) [FN1] Methods of financial responsibility
Financial responsibility under this section may be established by any one, or by any combination, of the following methods which the Secretary (in the case of a vessel) or the President (in the case of a facility) determines to be acceptable: evidence of insurance, surety bond, guarantee, letter of credit, qualification as a self-insurer, or other evidence of financial responsibility. Any bond filed shall be issued by a bonding company authorized to do business in the United States. In promulgating requirements under this section, the Secretary or the President, as appropriate, may specify policy or other contractual terms, conditions, or defenses which are necessary, or which are unacceptable, in establishing evidence of financial responsibility to effectuate the purposes of this Act.
(f) Claims against guarantor
(1) In general
Subject to paragraph (2), a claim for which liability may be established under section 2702 of this title may be asserted directly against any guarantor providing evidence of financial responsibility for a responsible party liable under that section for removal costs and damages to which the claim pertains. In defending against such a claim, the guarantor may invoke--
(A) all rights and defenses which would be available to the responsible party under this Act;
(B) any defense authorized under subsection (e) of this section; and
(C) the defense that the incident was caused by the willful misconduct of the responsible party.
The guarantor may not invoke any other defense that might be available in proceedings brought by the responsible party against the guarantor.
(2) Further requirement
A claim may be asserted pursuant to paragraph (1) directly against a guarantor providing evidence of financial responsibility under subsection (c)(1) of this section with respect to an offshore facility only if--
(A) the responsible party for whom evidence of financial responsibility has been provided has denied or failed to pay a claim under this Act on the basis of being insolvent, as defined under section 101(32) of Title 11, and applying generally accepted accounting principles;
(B) the responsible party for whom evidence of financial responsibility has been provided has filed a petition for bankruptcy under Title 11; or
(C) the claim is asserted by the United States for removal costs and damages or for compensation paid by the Fund under this Act, including costs incurred by the Fund for processing compensation claims.
(3) Rulemaking authority
Not later than 1 year after October 19, 1996, the President shall promulgate regulations to establish a process for implementing paragraph (2) in a manner that will allow for the orderly and expeditious presentation and resolution of claims and effectuate the purposes of this Act.
(g) Limitation on guarantor's liability
Nothing in this Act shall impose liability with respect to an incident on any guarantor for damages or removal costs which exceed, in the aggregate, the amount of financial responsibility which that guarantor has provided for a responsible party pursuant to this section. The total liability of the guarantor on direct action for claims brought under this Act with respect to an incident shall be limited to that amount.
(h) Continuation of regulations
Any regulation relating to financial responsibility, which has been issued pursuant to any provision of law repealed or superseded by this Act, and which is in effect on the date immediately preceding the effective date of this Act, is deemed and shall be construed to be a regulation issued pursuant to this section. Such a regulation shall remain in full force and effect unless and until superseded by a new regulation issued under this section.
(i) Unified certificate
The Secretary may issue a single unified certificate of financial responsibility for purposes of this Act and any other law.
CREDIT(S)
(Pub.L. 101-380, Title I, § 1016, Aug. 18, 1990, 104 Stat. 502; Pub.L. 104-55, § 2(d)(2), Nov. 20, 1995, 109 Stat. 547; Pub.L. 104-324, Title XI, § 1125(a), Oct. 19, 1996, 110 Stat. 3981.)
[FN1] So in original. No subsec. (d) was enacted.
Comprehensive Environmental Response,

Compensation, and Liability Act of 1980
42 U.S.C.A. § 9608
United States Code Annotated 
Title 42. The Public Health and Welfare

 Chapter 103. Comprehensive Environmental Response, Compensation, and Liability 

 Subchapter I. Hazardous Substances Releases, Liability, Compensation 
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 § 9608. Financial responsibility
(a) Establishment and maintenance by owner or operator of vessel; amount; failure to obtain certification of compliance
(1) The owner or operator of each vessel (except a nonself-propelled barge that does not carry hazardous substances as cargo) over three hundred gross tons that uses any port or place in the United States or the navigable waters or any offshore facility, shall establish and maintain, in accordance with regulations promulgated by the President, evidence of financial responsibility of $300 per gross ton (or for a vessel carrying hazardous substances as cargo, or $5,000,000, whichever is greater) to cover the liability prescribed under paragraph (1) of section 9607(a) of this title. Financial responsibility may be established by any one, or any combination, of the following: insurance, guarantee, surety bond, or qualification as a self-insurer. Any bond filed shall be issued by a bonding company authorized to do business in the United States. In cases where an owner or operator owns, operates, or charters more than one vessel subject to this subsection, evidence of financial responsibility need be established only to meet the maximum liability applicable to the largest of such vessels.
(2) The Secretary of the Treasury shall withhold or revoke the clearance required by section 60105 of Title 46, of any vessel subject to this subsection that does not have certification furnished by the President that the financial responsibility provisions of paragraph (1) of this subsection have been complied with.
(3) The Secretary of Transportation, in accordance with regulations issued by him, shall (A) deny entry to any port or place in the United States or navigable waters to, and (B) detain at the port or place in the United States from which it is about to depart for any other port or place in the United States, any vessel subject to this subsection that, upon request, does not produce certification furnished by the President that the financial responsibility provisions of paragraph (1) of this subsection have been complied with.
(4) In addition to the financial responsibility provisions of paragraph (1) of this subsection, the President shall require additional evidence of financial responsibility for incineration vessels in such amounts, and to cover such liabilities recognized by law, as the President deems appropriate, taking into account the potential risks posed by incineration and transport for incineration, and any other factors deemed relevant.
(b) Establishment and maintenance by owner or operator of production, etc., facilities; amount; adjustment; consolidated form of responsibility; coverage of motor carriers
(1) Beginning not earlier than five years after December 11, 1980, the President shall promulgate requirements (for facilities in addition to those under subtitle C of the Solid Waste Disposal Act [42 U.S.C.A. § 6921 et seq.] and other Federal law) that classes of facilities establish and maintain evidence of financial responsibility consistent with the degree and duration of risk associated with the production, transportation, treatment, storage, or disposal of hazardous substances. Not later than three years after December 11, 1980, the President shall identify those classes for which requirements will be first developed and publish notice of such identification in the Federal Register. Priority in the development of such requirements shall be accorded to those classes of facilities, owners, and operators which the President determines present the highest level of risk of injury.
(2) The level of financial responsibility shall be initially established, and, when necessary, adjusted to protect against the level of risk which the President in his discretion believes is appropriate based on the payment experience of the Fund, commercial insurers, courts settlements and judgments, and voluntary claims satisfaction. To the maximum extent practicable, the President shall cooperate with and seek the advice of the commercial insurance industry in developing financial responsibility requirements. Financial responsibility may be established by any one, or any combination, of the following: insurance, guarantee, surety bond, letter of credit, or qualification as a self-insurer. In promulgating requirements under this section, the President is authorized to specify policy or other contractual terms, conditions, or defenses which are necessary, or which are unacceptable, in establishing such evidence of financial responsibility in order to effectuate the purposes of this chapter.
(3) Regulations promulgated under this subsection shall incrementally impose financial responsibility requirements as quickly as can reasonably be achieved but in no event more than 4 years after the date of promulgation. Where possible, the level of financial responsibility which the President believes appropriate as a final requirement shall be achieved through incremental, annual increases in the requirements.
(4) Where a facility is owned or operated by more than one person, evidence of financial responsibility covering the facility may be established and maintained by one of the owners or operators, or, in consolidated form, by or on behalf of two or more owners or operators. When evidence of financial responsibility is established in a consolidated form, the proportional share of each participant shall be shown. The evidence shall be accompanied by a statement authorizing the applicant to act for and in behalf of each participant in submitting and maintaining the evidence of financial responsibility.
(5) The requirements for evidence of financial responsibility for motor carriers covered by this chapter shall be determined under section 31139 of title 49.
(c) Direct action
(1) Releases from vessels
In the case of a release or threatened release from a vessel, any claim authorized by section 9607 or 9611 of this title may be asserted directly against any guarantor providing evidence of financial responsibility for such vessel under subsection (a) of this section. In defending such a claim, the guarantor may invoke all rights and defenses which would be available to the owner or operator under this subchapter. The guarantor may also invoke the defense that the incident was caused by the willful misconduct of the owner or operator, but the guarantor may not invoke any other defense that the guarantor might have been entitled to invoke in a proceeding brought by the owner or operator against him.
(2) Releases from facilities
In the case of a release or threatened release from a facility, any claim authorized by section 9607 or 9611 of this title may be asserted directly against any guarantor providing evidence of financial responsibility for such facility under subsection (b) of this section, if the person liable under section 9607 of this title is in bankruptcy, reorganization, or arrangement pursuant to the Federal Bankruptcy Code, or if, with reasonable diligence, jurisdiction in the Federal courts cannot be obtained over a person liable under section 9607 of this title who is likely to be solvent at the time of judgment. In the case of any action pursuant to this paragraph, the guarantor shall be entitled to invoke all rights and defenses which would have been available to the person liable under section 9607 of this title if any action had been brought against such person by the claimant and all rights and defenses which would have been available to the guarantor if an action had been brought against the guarantor by such person.
(d) Limitation of guarantor liability
(1) Total liability
The total liability of any guarantor in a direct action suit brought under this section shall be limited to the aggregate amount of the monetary limits of the policy of insurance, guarantee, surety bond, letter of credit, or similar instrument obtained from the guarantor by the person subject to liability under section 9607 of this title for the purpose of satisfying the requirement for evidence of financial responsibility.
(2) Other liability
Nothing in this subsection shall be construed to limit any other State or Federal statutory, contractual, or common law liability of a guarantor, including, but not limited to, the liability of such guarantor for bad faith either in negotiating or in failing to negotiate the settlement of any claim. Nothing in this subsection shall be construed, interpreted, or applied to diminish the liability of any person under section 9607 of this title or other applicable law.
CREDIT(S)
(Pub.L. 96-510, Title I, § 108, Dec. 11, 1980, 94 Stat. 2785; Pub.L. 99-499, Title I, §§ 108, 127(c), Oct. 17, 1986, 100 Stat. 1631, 1692.)
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 § 44102. Financial responsibility to indemnify passengers for nonperformance of transportation
(a) Filing requirement.--A person in the United States may not arrange, offer, advertise, or provide transportation on a vessel to which this chapter applies unless the person has filed with the Federal Maritime Commission evidence of financial responsibility to indemnify passengers for nonperformance of the transportation.
(b) Satisfactory evidence.--To satisfy subsection (a), a person must file--
(1) information the Commission considers necessary; or
(2) a copy of a bond or other security, in such form as the Commission by regulation may require.
(c) Authorized issuer of bond.--If a bond is filed, it must be issued by a bonding company authorized to do business in the United States.
CREDIT(S)
(Pub.L. 109-304, § 7, Oct. 6, 2006, 120 Stat. 1554.)
"Financial Responsibility" in the event of passenger transportation death or injury 

46 U.S.C.A. § 44103
United States Code Annotated 

Title 46. Shipping
 Subtitle IV. Regulation of Ocean Shipping

 Part C. Miscellaneous

 Chapter 441. Evidence of Financial Responsibility for Passenger Transportation
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 § 44103. Financial responsibility to pay liability for death or injury
(a) General requirement.--The owner or charterer of a vessel to which this chapter applies shall establish, under regulations prescribed by the Federal Maritime Commission, financial responsibility to meet liability for death or injury to passengers or other individuals on a voyage to or from a port in the United States.
(b) Amounts.--
(1) In general.--The amount of financial responsibility required under subsection (a) shall be based on the number of passenger accommodations as follows:
(A) $20,000 for each of the first 500 passenger accommodations.
(B) $15,000 for each additional passenger accommodation between 501 and 1,000.
(C) $10,000 for each additional passenger accommodation between 1,001 and 1,500.
(D) $5,000 for each additional passenger accommodation over 1,500.
(2) Multiple vessels.--If the owner or charterer is operating more than one vessel subject to this chapter, the amount of financial responsibility shall be based on the number of passenger accommodations on the vessel with the largest number of passenger accommodations.
(c) Availability to pay judgment.--The amount determined under subsection (b) shall be available to pay a judgment for damages (whether less than or more than $20,000) for death or injury to a passenger or other individual on a voyage to or from a port in the United States.
(d) Means of establishing.--Financial responsibility under this section may be established by one or more of the following if acceptable to the Commission:
(1) Insurance.
(2) Surety bond issued by a bonding company authorized to do business in the United States.
(3) Qualification as a self-insurer.
(4) Other evidence of financial responsibility.
CREDIT(S)
(Pub.L. 109-304
� A minority of New York courts, however, permit third parties to bring direct declaratory  judgment actions (without first obtaining a judgment against the insured) against the insurer to determine whether the insurer owes a defense or coverage under a policy.  See Vargas v. Boston Chicken, Inc., 269 F. Supp. 2d 92, 94-95 (E.D.N.Y. 2003). 
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