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PREFACE

Two subjects came under discussion at the Bremen
Conference : the conflicts of laws in regard to Freight,
and the Compensation for personal injuries. The conside-
rations to which the discussion of these questions, submit-
ted as they were to the examination of the numerous
delegates, who had assembled to take part in this new
session of the International Maritime Committee, were to
a great extent new. Although it was found impossible to
dispose of these subjects in the debates which took place,
yet principles were laid down and opinions, often of great
interest, were expressed, and the work done In these
respects will render future discussions the more fruitful.

* * *

As regards the conflicts of laws in respect of Freight
the discussion mainly turned on the question of Freight
payable in respect of distance run. The delegates had as
a -basis for their discussions a Draft Treaty which had
been prepared by the Paris Commission of 1909 (1). The
fundamental principle of that Diaft was the abolition of
freight for distance run. This principle is in accord with
the principles of the English, American and Belgian
systems, whereas on the other hand continental legislatures
for the most part recognize this class of freight, although
their methods of calculating it are fundamentally diver-
gent and irreconcilable. The Paris Commission had,
however, .admitted exceptions to the main principle and
had recognized freight to be due, 1° for goods which have

(1) Page 15 of this volume.
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perished in the course of the voyage by reason of their
nature or inherent vice ; 2° for goods sold in the course of
the voyage on account of their damaged condition, Whether
this arose from their nature or inherent vice, or from
perils of the sea ; 3° for goods consumed or sold in the
course of the voyage on account of the urgent needs of
the ship, subject to their value at the port of destination
being brought into account.

The Conference, on a frist vote which was taken on
the question, approved of the principle of the abolition of
freight for distance run. '

Discussion with regard to the exceptions gave rise to a
number of observations based on practical experience and
numerous amendments were proposed.

The Conference thought it expedient to refer the exami-
nation of these amendments to a Commission, which should
also complete the work of the Paris Commission by dcaling
comprehensively and systematically with the existing
legislation in regard to Freight and Carriage by Sea. This
Commission et in London during February 1971.

Regarded as a whole the discussion revealed that the
whole question is one of great practical importance.
Although in the case of each transaction the question is one
of contract, yet it is hardly possible for the parties to the
contract to draft an agreement which will completely
cover every case which may arise. Conflicts of laws are
in these cases inevitable; as is apparent when one
considers the difficulties which may arise in the case of
the sale or discharge of goods at a port of refuge, such
port not being the port of destination contemplated by
the cantract. Such difficulties can only be overcome by
international legislation.
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The second subject under discussion at Bremen was
the question of compensation in the case of personal
injuries. In dealing with the rules governing liability, four
groups of considerations came under examination. These
related to :

1° The rights of passengers against the carrying ship ;

20 The rights of third parties against the non-carrying
ship ;

3° The rights of the crew ;

4° The rights of workmen and superintendants engaged
in the service of the ship in port.

In regard to each of these classes of interests it was
necessary to examine the conditions of liability, especially
in respect of the rules as to proof, the persons who enjoy
a right of action, the measure of damages and the periods
of prescription.

The Conference listened with great interest to the
explanation which was afforded by the various delegates
of the state of the law in regard to these points existing in
each country represented. The explanations served to
reveal the conflict prevailing among the various systems
of law. There appeared to be a general impression,
although no vote was taken on the question, that an inter-
national agreement was desirable in regard to the remedtes
of passengers and third parties, but serious doubts were
expressed as to the feasibility or advisability of such an
agreement in regard to social legislation, which in a great
number of countries regulates the rights exerciseable by
seamen against the owner of the ship on which they are
serving.

As the question came up for the first time oefore the
Conference, it was deemed advisable, in pursuance of the
regular practice, not to attempt to arrive at the very first
meeting at conclusions which could have been no more
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than such provisional solutions of the question as found
favour with a majority of those voting.

The subject is vast and interesting and i1t more especially
merits our attention having regard to the fact that several
Governments, represented at the Brussels Diplomatic
Conferences of 19og and 1910, expressed a desire that
some solution might be found of questions arising from
this source of international differences, at least so far as
concerns limitation of liability in respect of personal
injuries and loss of life.

*
* %k

Directly after the Bremen Conference, on the 28" Sep-
tember 1gog, the Diplomatic Conference met again at
Brussels and remained in session until the 8% October.
Twenty-four Governments were represented by their ple-
nipotentiaries and official delegates. It will be remembered
that the number of countries represented at the first session
which met in the month of February 19o5 was only thirteen.

The Collision and Salvage Treaties underwent some
modifications as to detail and their texts were rendered
more accurate on certain points while certain passages,
which seemed capable of doubtful interpretations, were
made clear. Only two alterations of substance were made,
and these were obvious improvements.

As regards the joint and several liability of ships in
cases of Both-to-blame, it had not seemed possible at the
first session of the Conference to achieve a solution of the
questions relating to death or personal injury in such
cases, and this point had been left to national laws.

During the session of 19gog the Conference was unani-
mously of opinion that this question should be dealt with.
In the interests of humanity it conferred upon the persons
injured and their personal representatives a right of action



against each of the two parties 1n fault, leaving it to the
national laws to determine what effect exonerating clauses
should have upon the right of action conferred.

As regards salvage, the salvers of human life have had
conferred upon them a right to remuneration in so far as
they will participate in the award granted in respect of
the salvage of ship and cargo. The persons salved have no
individual liability in regard to this reward. This equitable
system is in conformity with the laws of several countries
and was unanimously adopted.

Both the Treaties, thus modified, met with general
approval. ’
«x

On the 8% October 1909 the Brussels Diplomatic Con-
ference adjourned until the following April and afterwards
until September 1910, in order to allow the delegates to
obtain complementary instructions. Having reassembled
on the 12® September 1910, the Diplomatic Conference sat
until the 27% and on this occasion the success of the
Conference in regard to the Collision and Salvage Treaties
was complete. On the 23'¢ September two conventions
were signed by the plenipotentiaries of the twenty-four
contracting States, one relating to collision and the other
to salvage. The ratification of the treaties by the various
legislatures should take place in the course of the year.

The International Maritime Committee may thus con-
gratulate itself on a first and definite success. In com-
memoration of the event; the Council of the Burgomaster
and Aldermen of the City of Antwerp, on the 23" Septem-
ber 1910, the day on which the Conventions were signed,
offered a magnificent banquet to the Conference, and a
record thereof was inscribed in the Golden Book of the
City. On the next day His Majesty King Albertreceived the
plenipotentiaries and delegates at his Palace in Brussels.



These conventions, when they shall have been adopted
by the legislatures of the various signatory powers and
have been put in force, will constitute a uniform and uni-
versal code of law, applicable to all vessels other than
ships of war and ships exclusively appropriated to public
service. The following is an outline of the new code.

I. Collision Convention. — Civil liability to compensate
for damage sustained of any kind shall, without regard to
the place of collision and whether such collision shall
have occurred on the high seas, or in territorial waters,
or in harbour, or in a river or canal, but providing one at
least of the vessels in collision shall be a sea-going vessel,
be subject to the following provisions, that is to say :

1° If the collision is not proved to have been caused by
a fault, there being no legal presumption of fault, even in
the case where a vessel is run down which is at anchor
at the time of collision each person injured by the colli-
sion bears his own loss ;.

2° If the collision is proved to be due to a fault or
faults committed on board of one of the ships, even though
the guilty person is a pilot compulsorily in charge, the
ship in fault is liable to make good all damage sustained ;

3° If two or more vessels are to blame by reason of a
fault or faults committed thereon the liability for the
whole damage sustained is apportioned among the ships
in fault in accordance with the degree of fault attributable
to each vessel.

In this last case a joint and several liability to com-
pensate third parties exists only in respect of claims
resulting from death or personal .injury, but the ship,
which by reason of this rule has become liable to pay to
third parties a greater share than that which corresponds
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with her degree of fault, can recover the amount paid in
excess from the other ship or ships in fault.

The collision convention imposes, moreover, upon the
captain of every ship in collision, the duty not only of
rendering such assistance as he can, without seriously
endangering his own ship, his crew, or his passengers, to
the other ship or ships, but also the duty of revealing to
such other ship or ships, the identity of his own vessel.

II. Salvage Comvention. — In fixing the amount of the
indemnity or remuneration, no regard shall here again be
had to the place where the act of assistance or salvage is
performed, nor to the nature of the thing salved, but,
always providing at least one of the vessels concerned is
a sea going vessel, regard shall be had to [inter alia) the
following rules :

1° No remuneration shall be due unless the service
shall have had a useful result. The remuneration should be
equitably assessed, and should in no case exceed the value
of the thing salved;

2° No right to remuneration shall accrue to any person
who has performed any salvage service against the express
command of those in charge of the vessel salved, pro-
viding such command shall have been reasonable in the
circumstances ;

3° No right to remuneration shall accrue to any tug for
assistance or salvage, unless the tug shall have rendered
exceptional services which form no part of the work
stipulated for in the contract of towage;

4° In cases of life-salvage the persons salved shall be
under no personal liability in respect of any remunera-
tion due in respect of services to themselves. The salvors
shall have a right to a reasonable share in the remunera-
tion awarded in respect of the salvage of the ship, her
cargo and her accessories;
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5° The amount of the remuneration and the apportion-
ment thereof among the various salvors shall be fixed by
agreement among the parties, and in default of such
agreement by the Court.

An agreement as to assistance and salvage may, howe-
ver, on the demand of one or other of the parties inte-
rested, be set aside or even amended by the Court if :
a) the terms of the agreement, settled at a moment, and
under the influence of, danger, are inequitable, or &) if
consent to the agreement has been vitiated by fraud or
concealment or ¢) if the remuneration agreed upon was
either too great or too small having regard to the service
actually rendered.

The convention imposes upon every captain the duty,
if he 1s able to do so without seriously endangering his
ship, his crew, or his passengers, of rendering assistance
to every person, even an enemy, found at sea in danger of

becoming lost.

E 3
* %

As regards the limitation of Shipowners’ liability and
Maritime Liens and Mortgages, the draft-treaties in
regard to these matters, which were prepared at the
Venice Conference, were for the first time submitted to
the Diplomatic Conference at its session of September-
October 19og. Widely divergent views were expressed
and finally after prolonged debates, the Conference decided
to submit to the different Governments the bases of two
conventions which rest, as regards their main features,
upon the fundamental principles approved at Venice; the
liability being limited to chip and freight with a maximum
of £ 8 per ton, and the liens being reduced within such
limits as to provide, in accordance with the necessities
of modern navigation, Mortgages with a substantial basis.
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The Diplomatic Conference, at its session of September
1910, continued the examination of the Bases of agreement
prepared at the session of 19og and tendencies even yet
more favorable to ultimate agreement were exhibited.

The cases in which limitation of liability is to be gran-
ted have formed the subject of profound study and a
uniform solution has been finally achieved.

As regards the actual method of limitation, the system
recognized by the Venice draft was retained so far as
concerns its essential provisions, but it seemed far pre-
ferable to adopt as the base of the limited liability the
value of the ship and freight after the accident with a
maximum of £ 8 per ton rather than the ship itself at the
end of the voyage with the option of substituting for it a
sum equivalent to £ 8 per ton. The 1dea of «the voyage »
would only be relevant in respect of the liabilities which
terminate in port and which have their origin rather in
failure to carry out a contractual engagement than in any
particular accident.

One may observe that this new formula presents the
following advantages :

1° It avoids the delays and losses, frequently conside-
rable, which result at present from the fact that after a
collision for ex;.fnple, the shipowner is unable to repair
his ship before he has come to an agreement with the
owner of the other colliding vessel as to the value of the
ship in a damaged condition, and as to the acceptance of
bail to cover this amount;

2° It removes the abuse at present existing where the
shipowner finds it good policy to abandon his interest in
a ship which is lying in a damaged condition at some
distant port and which is burdened with numerous claims.
One has seen situations such as this exploited with the
object of providing security for an amount less than an
amount representing the true value of the vessel ;



3° In practice this system should not be found more
onerous. One can of course conceive hypothetical cases
without énd in wich it might happen that several mishaps
or causes of liability happened at one time, but one is
hardly able to quote an actual case where this has
occurred. Moreover the coexistence of both the conti-
nental and of the English systems at present gives rise to
far more serious inconveniences.

The Diplomatic Conference has also taken into consi-
deration the limitation of liability in respect of personal
injuries, several Government being desirous of having this
question settled by treaty.

The International Maritime Committee has then con-
tinued its labours in accordance with the method and
system which have assured them the support and esteem
both of Governments and of public opinion.

» n *
* *

The International Maritime Committee has deeply
appreciated the magnificent welcome which was accorded
to it at Bremen not only by the Senate, by the Chamber of
Commerce and by the local committee of organisation, but
also by the great Shipowning company the Norddeutscher
Lloyd. The Committee once more desires to express to
them its lively sense of gratitude and to assure them that
of the days passed in the noble Hanseatic town it carries
away a durable and coerdial remembrance.

«

, ’ The Hon. general Secretaries,

Louis FRANCK,
LESLIE SCOTT.



International Maritime Committee

STATUTES

Art. 1. The International Maritime Committee propose :

a) To further, by conferences, publications and divers works,
the unification of maritime law ;

b) to encourage the creation of national associations for the
unification of maritime law ;

c) to maintain, between these associations, regular communi-
cation and united action.

ART. 2. The International Maritime Committee is composed of
titulary members and of delegates of the National Associations.

The founding members are, by right, titulary members.

Their number is-limited to nine for each country.

The number of delegates of national associations is limited to
six for each country. ,

To complete the number of titulary members, as when a
vacancy occurs, an election may be held at the first meeting
following the constitution of the committee or the vacancy.

The election shdll be decided by secret ballot of the titulary
members; the candidate obtaining the absolute majority being
successful.

Art. 3. Each conference shall choose its own officers and take
the necessary steps f{or the execution of its resolutions and the
preparation of subsequent reunions. . -

The following article however shall provide for such cases
where no such decisions have been taken.

ART. 4. In the interval between the,conferences, the admi-
nistration of the Committee shall be entrusted to a f)ermanent
board.

The permanent board shall be appointed for three vears and
shall consist of : )

.
.
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10 A president, vice-president and secretary or secretaries,who
shall provide for the maintenance of regular communication
between the national Associations, the management of the Com-
mittee and the execution of its decisions.

20 Of members, in the proportion of one for each country
represented in the Committee, chosen from among either the
titulary members or the delegates of the national associations.

The board thus formed shall, should it be necessary, draw up
the programme of the International Conferences.

The members of the permanent board are appointed by the
International Maritime Committee. The elections are by secrct
ballot, the candidate obtaining the absolute majority being
successful.

ART. 5. — The titulary members of the International Maritime
Committee pay an annual subscription of one guinea.
ART. 6. — The natidnal associations shall be invited to contri-

bute to the expenses of the Committee.

Art. 7. — The length of time during which a titulary member
may sit is indefinite and can be terminated either by resignation
or by deliberation of the committee.

ART. 8. — The present statutes may always be modified, at the
proposal of the board and after having been placed upon the
order of the day of the reunion.

ARrT. 9. — The International Maritime Committee shall meet,
unless unforeseen circumstances prevent, at least once a year.
It shall determine directly or by delegation the time and place of
such conference. An extraordinary meeting may be called by the
permanent board or at the request of fifteen members, in which
case the meeting shall be held in the country where the head-
quarters of the permanent board are established.

No vote shall be considered valid if not more than half of the
countries affiliated to the Committee are present and if the vote
does not give an absolute majority of the countries present, the
members voting by nations.

ART. 10. — Every three years the committee shall designate
the headquarters of the permanent board,



Permanent Board
of the International Maritime Committee
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President ; M. A. BEERNAERT, Minister of State, formerly Minis-
ter of Finances, former President of the
Chamber of Deputies, Member of the Acade-
mie Royale of Belgium, and the « Institut
de France », President of the Belgian Asso-
ciation of Maritime Law, &c., Brussels.

Vice-President : M. CHarRLEs LE JEUNE, Vice-Chairman of the
« Association belge pour VUnification du
Droit Maritime » Vice president of the Inter-
national Law Association. Antwerp.

Gen. Secretary : M. Lours Franck, M. P., Advocate, Hon. Secre-
tary of the Belgian Association ‘'of Maritime
Law, Vice-president of the International
Law Association, Antwerp.

M. LEesLiE ScotT, Barrister, K. C., M. P., Hon.

General Secretary of the British Maritime

Committee.
Members : MM. F. C. Autran, Advocate, Editor of the « Revue
Internationale de Droit Maritime » for-

merly President of the « Association de Droit
Maritime » of France, Marseille. (France).

Coroman DE FEst, Counsellor at the Ministry,
Vice-President of the Royal Maritime Gover-
nment, Managing director of the Hungarian
Association of Maritime Law, Fiume (Hun-
gary)-

A. HinDENBURG, Advocate at the Supreme Court
Chairman of the Danish Association of Mari-
time Law, Copenhagen. (Danmark).
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Members » MM. Dr. A. MarHIERI, Advocate and former Deputy,
Professor at the University, President of the
Ttalian Association of Maritime Law, Naples.
(Ttaly).

Dr. G. MarTivoLicH, Advocate, Secretary of the
Austrian Association of Maritime Law, Trieste
(Austria).

Dr. Oscar Prartou, Professor of Maritime Law,
President of the Norvegian Association of
Maritime Law, Christiania (Norway).

HarrinGToN PuTrnam, Counsellor at law, Member
of the Council of the United-States’ Maritime
Law Association, New-York. (United States
America).

E. N. Ranusen, Senator and Advocate, Vice-
Chaiman of the Dutch Committee of Maritime
law, Amsterdam. (Netherlands.)

K. UcHipa, Director of the Department of Com-
munications, Secretary of the Japanese Asso-
ciation of Maritime Law, Tokio {Japan).

+
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INTERNATIONAL MARITIME COMMITTEE

i

PARIS SUB-COMMITTEE

(FEBRUARY 1g0Q)

At the Venice Conference, the International Maritime
Committee had decided to refer the matter of Conflicts of
law as to Freight to a Sub-Committee which, in conse-
quence of an invitation made on behalf of the French
Association of Maritime Law, was to meet at Paris and
would have to prepare a draft-treaty which would be a
basis for the discussion at the next Conference at Bremen.

In consequence of this decision, a Sub-Committee, the
members of which were appointed by the Permanent
Bureau, met at Paris on February 22™ and 23", 19og, in
the rooms of the Central Committee of Shipowners of
France. (1)

In the absence of Mr. Charles Lyon-Caen, who was
prevented and had excused himself, the members of the
Sub-Committee were received on behalf of the Bureau of
the French Association of Maritime Law, by its vice-
president, Dr Paul Govare, who was also elected to the
chairmanship of the Sub-Committee.

Messrs René Verneaux and Dr Heinrich Finke were
appointed to draw up the report. '

The present report is a summary of the discussions of

(1) The members of the Sub-Committee were : Messrs C. D. Asser,
Audouin, Autran, Bensa, Berlingieri, F. M. Brown. Dr. Finke, Louis
Franck, Frankfurter, Govare, Giitschow, B. C. J. Loder, G. Marais,
G. Martinolich, J. Stanley Mitcalfe, A. Musnier, Reck, de Rousiers,
Schaps, Alfr. Sieveking, Leslie Scott, René Verneaux, Ant. Vio.

Were present at the meetings : Messrs C. D. Asser, Audouin, Autran,
Berlingieri, Finke, Franck, Govare, Giitschow, Loder, Marais, Mus-
nier, de Rousiers, Schaps, Sieveking, Verneaux et Vio.



the Sub-Committee on the various questions raised in the
Questionnaire of the International Maritime Committee.

There was a provisional text drawn up by the French
Association of Maritime Law, which served as a starting
point for the discussions. We publish this draft below, for
information only.

Draft-text of the French Association.

I. When after the beginning of the voyage, an accident
(fortune de mer) prevents the ship from reaching her desti-
nation, such goods as have been put in safety at the port of
refuge, shall pay a freight corresponding to the advantage
which the paitial voyage represents for the charterer.

This advantage procured to the charterer shall be
appreciated on the basis of the difference between the
initial freight and that which would be required to
complete the voyage. .

I1. In the same case, the captain has the option to send
the goods to their destination.

If he can do so against a freight equal to the original
rate, or lower than same, the charterer is liable for the
original freight, and only for same.

When the reforwarding freight is higher than the original
rate, the charterer is liable for the whole amount, and by
paying same, he is freed of the obligation to pay the initial
freight.

III. The captain is entitled to the whole freight for the
goods sold in the course of the voyage on account of their
damaged condition owing, either to an inherent vice or to
a « fortune de mer » (accident).

He i1s also entitled to the whole of the freight relating to
goods sold during the voyage for the urgent needs of the
ship, provided he accounts to the consignee for the value
of his goods at destination, if the ship reaches that spot,
or for the actual produce of the sale, if the ship does not
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reach there. In the latter event, the claim for freight can
only be enforced upon the amount of said price.

IV. In case of cancelment or non-execution of the con-
tract of affreightment by the charterer, the indemnity due
to the captain, shall be determined, — when there is
no contrary provision, — according to the following rules :

When the charterer, not yet having loaded any goods,
breaks the contract before the departure of the vessel, or
when he has provided no cargo within the delay fixed for
loading, the captain, 24 hours after having lodged a pro-
test, is entitled to claim one half of the freight.

When the voyage has commenced, the charterer cannot
cancel the contract or withdraw his goods, unless he pays
the whole freight and unless he pays or guarantees the
payment of any indemnities which may be due to the
captain.

The whole freight is also due when the ship, having
been chartered for a voyage outward and homeward,
effects the homeward voyage without cargo, or with an
mcomplete cargo.

In the above event, the charterer is entitled to a pro-
portional reduction of the indemnity due as dead freight,
when, owing to the cancelment of the contract, the captain
has saved expenses or earned another freight.

In the event of a ship being chartered for a part only,
if the charterer does not load his merchandise after
having been required by the captain to do so, he is liable
for half the freight only.

_ The same provision applies to a charterer, who, having
chartered part of a vessel, withdraws his merchandise
before the departure of the vessel. But in the latter case,
he will have to refund the loading and unloading expenses
for suchs goods as must be displaced, also the expenses
for detention.

V. Demurrage and extra-demurrage are to be considered
and to be treated as an additional freight.
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They 'will run ipso facto and without any protest, from
the date fixed by the agreement, if any; if not, according
to the customs of the place.

E 3
* *

In the abové text, the order followed in the Question-
naire had been changed for the questions 2 and 3. Finally,
the Sub-Committee has come back to the former and
same will be observed in these explanations of the Reso-
lutions adopted.

1% QUESTION

Is any freight due when the vessel is lost during the voyage
but the cargo saved wholly or partly? In what propor-
tion and on which basis ?

On this first question, the Sub-Committee had to
examine whether they should recommend the solution
either of the freight pro rata itineris, or of the equity freight,
or whether they should adopt the English system accor-
ding to which no freight at all is due in the case supposed.

This last solution they finally adopted after having
considered the following reasons, put forward respectively
by several members (1).

From a theoretical point of view, this solution is the
logical consequence of the notion according to which the
contract of affreightment has the character of a conductio
operis faciendi, of the carrier being a « contractor » : the
price of the carriage ceases to be due when the result in
view has not been obtained.

I'rom the practical point of view the advantage of this
system 1s that it works very simply. On account of this
very advantage, it must be preferred rather than the equity-
freight system, seeing that to determine the latter, nume-
rous difficulties would have to be contended with.

As to question of equilibrium of the various interests

(r) Messrs Schaps, Autran, Loder, Franck.
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involved, one cannot say that this system is unfair. Can it
be said that it is hard for a shipowner to lose any right to
the freight when the goods are carried to a spot very near
to the port of destination? This is but a semblance, if
the Captain has the option to have the goods, carried by
another ship, over the short additional distance supposed
and to be left uneffected, in that way earn the whole
freight. '

The Commission have expressed their opinion in a text
reading as follows :

« Save as hereinafter provided, no freight is payable in
« respect of goods which do not reach their destination ».

24 QUESTION.

The second question is put as follows by the question-
naire :

« Is any freight due for goods sold during the voyage :
10 for the needs of the vessel;
20 in consequence of their damaged state :
a) owing to a « vice propre »;
b) owing to accident. (fortune de mer).

After having discussed the various points of view
considered in this question, the Sub-Committee arrived to
the conclusion that freight was due in all the cases
indicated here, although the goods would not have reached
their destination,and furtherin another case too. Therefore,
after having set down the general principle contained in
article 1, viz that no freight shall be due on the goods
having not reached their destination by means of the
chartered vessel, the Sub-Committee have thought it
logical to indicate, in a second article all cases in which
— contrarily to the above principle — freight should be
due for the goods having not arrived at destination.

The second question ought therefore to be worded as
follows :
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When shall freight be due, although the goods concerned
should not arrive at destination?

A. — A first case had been admitted without any diff-
culty, viz when it concerns goods the value of.which has
been refunded to the party interested by way of general
average settlement. It is quite naturel that the consignee
should pay freight for goods the value of which is paid to
him. . .

B. — The second case which has been settled was where
merchandise has perished in the course of the voyage in
consequence of their own defective condition by «vice
propre » (inherent vice.) It appeared equitable to admit
that the claim cannot be affected by the fact that the
goods are perishing by themselves, which risk must be
exclusively for account of the owner of the merchandise.

Moreover, the Commission was of opinion that they
should not maintain the expression « vice propre », this
latter being too much restrictive, but that the same solu-
tion should be admitted for the case where merchandise,
although in a perfectly sound condition when shipped,
perish nevertheless by itself during the voyage; that
is why the Commission has also mentioned at the same
time all goods which perish during the voyage « owing
to their own nature or vice propre ».

C. — The Commission then has regulated the case
where goods are sold in consequence of their damaged
state, which may happen for a double reason : the damage
can be due either to the nature of the merchandise or vice
propre or be owing to accident (fortune de mer).

As to this, there should in the first place be made a dis-
tinction as to whether the merchandise is sold for the sake
of the merchandise itself, i. . that the sale has to take place
before the merchandise be. completely deteriorated. — or
for any other reason, for instance, as a measure of general
health ? The Commission has been of opinion that no dis-
tinction should be made and has thought that in every
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case, the Captain should be considered as a gestor nego-
tiorum and be entitled to the whole freight.

D. — Finally, they have considered the case where the
merchandise is sold or employed in the course of the voyage
for the needs of the vessel. In such case, as the value of
those goods must be accounted for to the consignee, it is
but just that the claim for freight should continue to exist.
This solution has been admitted without difficulty. But
the question then was : What was the value which shall
be accounted for to the consignee? Will it be necessary to
make a distinction (as the French Code of Commerce
does) between the case where the vessel reaches her desti-
nation and the case where she is lost before the end of the
voyage ? In the first instance, the value to be refunded to
the consignee would be equal to the price to which the
goods could be sold at destination. In the second case,
only the actual sale-price should be accounted for to the
consignee, this solution being founded on the supposition
that the merchandise would have been lost with the vessel.

This was the solution advocated by the French Associa-
tion of Maritime Law, and was based on the following
remarks : When the vessel ist lost before the termination of
the voyage, it is difficult to know at what exact time she
would have reached her destination, and consequently to
ascertain what 1s the market price to be considered in
order to fix the value to be refunded for the merchandise
lost; this difficulty still increases when the merchandise
1s shipped for option. Notwithstanding these arguments,
the majority of the Commission has admitted that the value
to be accounted for to the consignee should be that which
the merchandise would have had at the time of the actual
or presumed date of arrival of the vessel.

These various solutions have been formulated in an arti-
cle 2 running as follows :

ART. 2.

Freight is payable in respect of : 10 all goods to which
General Average Contribution is due; 20 all goods which
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have perished in the course of the voyage by reason of
their nature or of their inherent vice ; 3¢ all goods sold in
the course of the voyage by reason of their defective condi-
tion, whether arising from the nature or inherent vice of
such goods or from perils of the sea.

Freight shall also be payable in respect of goods made
use of or sold in the course of the voyage for the urgent
needs of the vessel, but as against such freight subject to
an obligation to account for the value of such goods at
their intended port of destination.

314 QUESTION.

Of Freight in case the vessel is declared unseaworthy.

Is any freight due when the vessel is declared unseaworthy
at the port of refuge, or cannot complete the voyage, but
when the cargo is reforwarded by another vessel and
reaches its destination ? On what basis and in what pro-

portion ?

The discussion which has taken place induces us to put
the question in the following terms :

Of the Freight of the goods having reached their destina-
tion, notwithstanding an impediment preventing the vessel
from completing the voyage.

The instance where goods reach their destination, after
having been separated from the vessel, has given raise to
important discussions.

In the first place, it was necessary better to explain the
instance, by indicating the cause of the separation. Several
proposals have been made on that point : they tended to
indicate, either « the cases of loss or unseaworthiness, or
the « peril of the sea», or the «force majeure », or the
« fortuitous accident and the force majeure ». None of these
expressions appeared to be sufficiently comprehensive, in
the opinion of the Commission, the latter wishing to adopt
a wording broad enough to include all impediments inde-
pendent of the free will of the Captain, amongst others
administrative impediments resulting from the acts of the
various Port-Authorities, and finally the Commission has
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chosen the following terms : «in the event of the ship after
sailing, being prevented from completing her voyage ».

The Commission then examined the various cases of
reforwarding of the goods to their destination.

It abstained from prescribing imperatively that the cap-
tain should himself undertake this reforwarding, by charte-
ring another vessel or by resorting to any other means.

But the Commission was of opinion that the option to do
so should be left to the Captain, in order to give him an
opportunity to earn the freight which, otherwise, would
be lost to him.

This option appeared as the necessary corrective of the
suppression of distance-freight. An instance given during
the discussion may perhaps illustrate and render more
striking the idea which seemed to impose itself on the
Commission. Suppose a vessel taking a cargo from Smyrna
to Marseille ; she is wrecked on the coast of Sardinia. The
freight stipulated for the whole voyage is frs. 30. ; for the
additional voyage from Sardinia to Marseille, it would be
sufficient to pay frs. 10. The Charterer would have an
advantage to consider the contract as cancelled at the place
where the ship was wrecked and to undertake himself the
reforwarding of the goods to Marseille. Would it be
equitable that he may do so to the great disadvantage of
the first carrier ? The Commission did not think it, but
considered that the first carrier ought not to be denied the
possibility to earn the freight stipulated, by undertaking
the reforwarding of the goods, and that he must have the
option to take such measure without being bound to con-
sult the owner of the goods.

This idea having been adopted, the Commission had to
solve this question : Is the carrier only entitled to the
freight stipulated when the goods have been reforwarded
to destination by his care? Indeed, one of the French
members (1) proposed to provide that the freight agreed

(1) Mr. R. Verneaux.
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upon, is due, whatever be the person taking care of the
reforwarding, subject the obligation for the carrier to pay
the freight for the additional voyage. The following
remarks were put forward to second this proposition :
The first carrier may have some legitimate reasons, mate-
rial or moral, for not undertaking himself the reforwarding.
In such case, and often at the request of the carrier, a
trustee may be appointed by the Court. Such trustee
acts for account of whom it may concern. Must we not
consider that he is thus acting as well on behalf of the
freighter (shipowner) as on behalf of the charterer ; and
as the object of the contract is, after all, attained by the
arrival of the goods at destination, is the shipowner not
justified, if he offers to pay the price of the additional
distance, to claim payment of the whole freight stipulated
at the time of shipment? And even in the case where,
failing a trustee, it is the charterer himself who takes care
of the reforwarding, would it not be equitable to authorise
the shipowner, notwithstanding his having abstained, to
claim the freight agreed upon, under deduction of the
reforwarding freight ?

However, this system has not prevailed and by a majo-
rity of votes, the Commission admitted that the reforwar-
ding shall confer to the shipowner no right to the freight
agreed upon, unless this reforwarding has taker place
« by his care ».

This settled the case where the reforwarding freight
does not exceed the rate of freight agreed at the port of
shipment. But then came the case where this reforwarding
freight should be higher.

It has seemed justified to leave the difference in excess
for account of the goods, reserving however to the
charterer the right to intervene himself in order to prevent
a gestio negotiorum which he might deem unseasonable.

These deliberations have led to the following text :



ART. 3.

In the event of the ship, after sailing, being prevented
from completing her voyage, the Captain shall be entitled
to demand the agreed freight, should he, in spite of such
prevention, succeed in getting the goods carried to their
destination.

Should a reshipment, rendered necessary in the last
mentioned case, be practicable only at a rate of freight
higher than the agreed freight, the difference between the
two rates of freight shall be chargeable upon the goods;
but nothing herein sall interfere with the right of the ship-
per to effect such reshipment on his own occount or
otherwise to dispose of the goods carried.

4% QUESTION

In the case where the Charterer cancels the voyage before
loading, or loads only part of the engaged cargo, shall the
indemnity due (half-freight or dead-freight) be fixed legis-
latively, or should the question be referred to common
law as to damages ?

According to British law, the charterer who does not
tender the cargo specified in the contract, or who does not
supply the whole cargo, is liable for damages which are
not fixed legislatively, but are determined by the Court
according to the tircumstances of each case, the shipow-
ner having to prove, under the terms of the common law,
the import of the damage he suffers.

The Commission has thought that, according to the
conception prevailing in the continental legislations, it
would be far better to adopt the system of a lump-indemnity
fixed by law. It considered that in this matler the mere
application of common law could lead to real injustice, on
account of the difficully on the side of the shipowner to
prove the various sources of a damage which is neverthe-
less existing.

After having admitted that the indemnily due to the
shipowner should be fixed by law, the Commission thought
it advisable to make a distinction between the case where
the contract 1s cancelled before any loading of goods, and
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the case where it is cancelled after the loading having
commenced.

For the first case, it appeared that the old practice,
viz to allow the half-freight, should be maintained. Is it
advisable (as it has been proposed) to add that this lumip
indemnity would be due only 24 hours after a protest?
To this the Commission answered negatively.

For the second case, the Commission adhered to the
system of the dead-freight, and considered that the charte-
rer was liable for the whole freight and for the whole
cargo provided for in the contract, subject to his right to
obtain a proportional reduction if he proves that other
goods have taken the place of the merchandise not supplied
by him.

Considering next the withdrawal of goods already pla-
ced on board, the Commission proposed to decide that the
charterer is liable for the whole freight and has further to
indemnify the shipowner for all expenses and damages
caused by this withdrawal of the goods.

An interesting discussion has taken place on the follo-
wing point : Would it not be convenient to provide that
the rules establised as to cancelment of the contract, shall
apply to carriage by sea by liners as well as to charter-
contracts? Some waveringness which has been observed in
the decisions of the Courts, make it highly desirable that
the future law be very clear on this point. Now if one con-
siders that the shipowner running a regular line and is
acting, under all respects, as a common carrier, is subject,
at least as much as those contracting per « charter-parties»
in the proper sense of the word, to all difficulties incidental
to the proof of his loss under the terms of common law, it
seems fair, as was argued, to extend to him the benefit of
the legal provision which will be adopted. The Commis-
sion acceded to this view.

During the discussion, a proposal was made to grant
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to the ordinary carrier by sea a right to the whole freight
in case of cancelment of the contract before departure of
the ship. But it was answered that such solution is diver-
ging so widely from the British system that it could not
fail to raise opposition and that it was much better to
propose a main system, so as to arrive at an agreement.
The Commission deemed it wise to follow this suggestion
and to keep to the system of half-freight.

The Commission reserved the question whether it would
not be well to make a distinction (as is the case in the
Italian code) between the case where the charterer who
does not load any goods, declares the cancelment of the
contract, (when he is liable for half the freight) and the
case where he omits to make such declaration before the
ship sails, in which latter case he should be liable for the
whole freight. '

Finally, the Commission decided to propose simply
the following text, noting however the reserve that the
German delegates, for the cases of loading of general cargo
(Stiickgtiter Vertrag) would have- prefered the allowance
of the whole freight :

ART. 4.

It shall be a rule of affreightment and carriage of goods
by sea that if the shipper do not tender the agreed cargo
for shipment, he shall forfeit to the shipowner by way of
compensation, a sum equivalent to one half of the agreed
freight. Where part only of the agreed cargo shall have
been tendered for shipment, the shipper shall be liable to
pay freight for the whole of the said agreed cargo, subject
to a proportionate reduction of liability in respect of freight
earned on substituted cargo.

Where a shipper, in the case provided for under Art. 3,
whithdraws his goods from the shipowner’s control, he
shall be liable to pay the whole freight and to reimburse
the Captain in respect of any expense or loss to which he
may be put by reason of such withdrawal.

The above provisions shall be equally applicable to
general ships.
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5% QUESTION.

Shall demurrage be considered as an additional freight,
or as an indemnity?

Will the debition or same be subordinated to a written
protest, at least by correspondence?

Everybody knows the doctrinal discussions to which
the character of demurrage has given raise.

Shall demurrage be considered as an additional freight
or as an indemnity? From the point of view of doctrine of
law, the interest of this question is very large, as has
been shown by Mr. Denisse. If demurrage is to be consi-
dered as an accessory of freight, then it must be included
in the abandonment of ship and freight; it shall follow
everywhere the fate of the claim for freight : i. e. it shall
not be due when freight is not due or is lost by way of
prescription; it shall be guaranteed by the same lien;
it shall begin running by right, without previous protest.
The contrary solutions would of course depend upon
demurrage being merely damages (indemnity).

These various interests have been reminded to the Com-
mission. It has been also reminded that as regards the
question whether demurrage shall follow freight in the
sea venture (estate of shipowner at risk) as towards the
creditors, that question had beén decided by the draft-
treaty on limitation of shipowners’ liabillity.

The Commission has been of opinion that they had no
reason, and that it was not advisable, to make out what
is, theoretically, the character of demurrage, so as to
settle this in conformity with a quite satisfactory doctrinal
construction, and concluded that it was sufficient for the
Commission to put forward two rules which appeared as
imposing themselves from the point of view of equity and
practice, and has formulated same as follows :

Payment of demurrage ought to be enforceable in the
same manner as payments of freight,

Payment of demurrage shall not be conditional upon any
special legal processor formality.



ANNEXE

Draft Articles proposed by the Paris Commission

ART. 1, — Saving in the cases hereinafter excepted, no
freight shall be payable in respect of goods which do not
reach their destination.

ARrT. 2. — Freightis payable in respect of : 1° All goods
to which General Average contribution is due; 2° all
goods, which have perished in the course of the voyage
by reason of their nature or of their inherent vice; 3° all
goods sold in the coirse of the voyage by reason of their
defective condition, whether arising from the nature or
inherent vice of such goods or from perils of the sea.

Freight shall aiso be payable in respect of goods made
use of or sold in the course of the voyage, but as against
such freight subject to an obligation to account for the
value of such goods at their intended port of destination.

ART. 3. — In the event of the ship, after sailing, being
prevented from completing her voyage, the Captain shall
be entitled to demand the agreed freight, should he in
spite of such prevention, succeed in getting the goods car-
ried to their destination.

Should a reshipment, rendered necessary 1in the last-
mentioned case, be practicable only at a rate of freight
higher than the agreed freight, the difference between the
two rates of freight shall be chargeable upon the goods ;
but nothing herein shall interefere with the right of the
shipper to effect such re-shipment on his own account or
otherwise to dispose of the goods carried.
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ART. 4. — It shall be a rule of aftreightment and car-
riage of goods by sea, that if the shipper do not tender the
agreed cargo for shipment, he shall forfeit to the shipow-
ner by way of compensation, a sum equivalent to one half
the agreed freight. Where part only of the agreed cargo
shall have been tendered for shipment, the shipper shall
be liable to pay freight for the whole of the said agreed
cargo : subject to a proportionate reduction of liability in
respect of freight earned on substituted cargo.

Where a shipper in the case provided for under Art. 3,
withdraws his goods, from the shipowner’s control he shall
be liable to pay the whole freight and to reimburse the

captain in respect of any expense or losses to which he
may be put by reason of such withdrawal.

The above provisions shall be equally applicable to ge-
neral ships.

ART. 5. — Payment of demurrage ought to be enfor-
ceable in the same manner as payment of freight.

Payment of demurrage shall not be conditional upon any
special legal processor formality.



BELGIUM

BELGIAN ASSOCIATION FOR UNIFICATION
OF MARITIME LAW

Compensation due by shipowners in case
of personal injury

PaArT 1

Comparative Law

A. — Principles

What are the general principles which according to the
law of your country, regulate liability for accidents resul-
ting in death or personal injury.

In particular, in regard to the following questions.

1° What are the rights of passengers against the ship
carrying them, or its owners?

ANSWER

There is no special legislation on te matter. The common
law on delicts & quasi-delicts applies: art. 1382, 83, 84
Code Civil.

Art. 1382 : « Every act of man which causes damage to
another, binds hiin by whose fault it happened, to repair
it. »

Art. 1383 : « Anyone is liable for the damage caused not
only by his own act, but also for the damage caused by
his negligence or imprudence. »
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Art. 1374 : « Anyone is liable not only for the damages
caused by his own act, but also for those caused by the
act of such persons for whom he is responsible or of such
things which he has in his custody

Employers are responsible for the damage caused by
their servants and employees in the duties on which they
employ them.

2° what are the rights of third parties, e. g. passengers and
crew of a ship collided with against the colliding ship or its
owners ? '

ANSWER
Same as preceding question.

3° what are the vights of the cvew against the ship on which
they are engaged or its owners ? *

ANSWER

This is the subject of special legislation :

Art. 102 of the new marine law dated 10" of February
1908 (formerly art. 57) :

« The sailor shall be paid his wages, provided with
_ medical aid and returned to his native country at the
expense of the ship. .. ... should he be wounded in the service
of the ship. Wages shall be payable up to the end of the
voyage for which te engagement has been contracted,
unless it be proved that the sailor has been restored to
health before that period and has been enabled to rejoin
the ship or to obtain another engagement. »

Art. 103 (formerly art. 58).

« If he is wounded whilst fighting against ennemies and
pirates, he shall be paid his wages, provided with medical
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attendance, and returned to his native country af the
expenses of the vessel and the cargo. »

There are some restrictions to these rights :

Art. 104 (formerly art. 59) : « If the wound or the illness
shall have been occasioned by the sailor’s own fault, or if
having left the vessel without authority he has been woun-
ded on land, the expense of the medical attendance shall .
be paid by him personally ; and the Captain shall be entitled
to discharge him. His wages in the last case, shall only
be paid to him in proportion to the time during which he
has been employed. »

Finally :
Art. 105 (formerly art. 60) last paragraph.

« The wages of a sailor killed whilst defending the vessel
shall be payable in respect of the whole voyage, if the
vessel arrives safely in port. » ’

These provisions are in favor of the sailors : even if the
captain has committed no fault for which he is liable, the
- above mentioned damages are payable e. g. in the event
of force majeure, accident or fault of a third person.

If on the contrary, the captain committed a fault, the
common law — art. 1382, 83, 84 — applies. The above_
mentionned damages would be but part of the more im-
portant damages which could be allowed.

4° Where foremen and workmen other than the crew are
employed, such as stevedores, watchmen, and other persons
employed in port, what rights have they against the ship on or
for which they are employed or its owners ?

ANSWER

The following distinction should be made :
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" A) the workmen are under a contract of labour relating to
one of the industries to which the law of 24" december rgo3

applies.
E. g. storing, packing, loading and discharging.
The law of 24 december 19o3 then applies.

This law is based on the following main principles :

I° it is applicable to workmen belonging to certain cate-
gories of industries, specified by the law (art. 23).

2° it provides lump indemnities, fixed by the law (art. 4,
5,6, 7 &8).

These indemnities are 50 %/, on the loss of professional
ability.

In the case of death, funeral costs fixed at 75 frs and
the value of a life annuity fixed with regard to the age of
the victim and representing 30 °/o on his salary.

3° the indemnities are payable for every accident hap-
pening during and by the fact of the performance of the
contract of labour (art. 1).

. The accident happening during the performance of the
contract is prima facie deemed to be due to the fact of its
performance (art. I).

4° the law is not applicable to those accidents which
are willfully caused by the employer or the workmen
(art. 21 & 22). In such case common law applies.

B) the employees are under a comirvact of employment or
the workmen are under a contract of labour relating fo
industries to which the law of 24 december 1903 is not
applicable.

Common law applies.
c) It may be observed that the only indemmities allowed are

those, fixed by the Law of 1903 if the victimes to whom they
are payable were under a contract with the captain. (Art. 21.

al. 4).



If to the contrary, they were under a contract with
another employer who had on his turn contracted with the
captain, common law applies to the relations between the
captain and the victims. Indeed, the captain is then a
third person.

And when the indemnities paid by the captain under
common law would cover the total damage suffered, the
employer, liable under and according to the law of 1903
would be exonerated (art. 21, al. 4).

B. — Application of the Principles.
I. — Conditions of liability

1. — Is the liability regulated by common law, or is it the
subject of special legislation ? :

ANSWER

By common law.

There are however special provisions in favor of sailors
(see. A. — Principles — 3°).

And there is a special legislation for certain categories
of workmen (A. — Principles — 49).

2. — Is liability presumed or must negligence be proved ?

ANSWER

There is no presumption of liability : negligerice must be
proved (art. 1382, 83, 84 et 1315 Code Civil).
Exceptions :

1° Employers’-liability (art. 1384).
If the negligence of him who causes the damage is

P p——pr—
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proved, he who 1s civilly liable for it, cannot exonerate
hemself.

He stands under a presumption juris et de jure of negli-
gence by reason of the bad choice of his employee.

2° indemnities payable to sailors (A. — Principles — 39).

These are payable even if neither the captain nor the
owners are guilty of negligence, in cases of force majeure
or accident. '

3¢ indemnities of the law of 24" dec. 1903 (A. — Prin-
ciples — 4°).

There is no question of negligence. That which must be
proved is quite different : the only evidence required is
that the casualty have happend during and by the fact of
the execution of the contract of labour. It is based on
the idea of professionnal Risk.

3. — If liability be presumed, may such presumption be
rebutted on proof of accident or force majeure ?

ANSWER

See preceding answer.

4. — Does the inherent vice or defect in inanimate objets
(breakdowu of engines, machinery ropes &) give a right of
action. ?

ANSWER

Yes (art. 1384, par. 1 in fine).

5. — What proof is necessary to succeed in such action ?
Must negligence of captain or crew be proved as well as defect
in the engine or other object ?
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ANSWER

This is a question open to controversy on which the
opinions are very different. — The latest state of juris-
prudence (Cass. 26 mai 1904. — Pas 1904, I, p. 246;
Cass. 15 fevrier 1go6. — Pand. Per. 1906, n° 753 ; Cass.
2 juillet 190o8. — J. P. d’Anvers 1908, I. 372) seems to be
as follows : '

Proof of the vice of the object, i. e. the defect in the
engine.

If there was no defect in the engine, the negligence of
its guardian — i. e. the captain or crew, must be proved.

We may add that it is often decided that negligence of
the guardian must be proved in any case.

6. — Is proof of accident or force majeure admissible as a
defence ?
ANSWER
Yes.

II. — Persons entitled to sue

Does a right of action only belong to the person injured or
does it equally belong to his widow or childven? Can more
distant relatives or personal represensatives sue ?

ANSWER

A. — Common law accidents

a) In the absence af any special provision, the general
provisions on successoral rights are applicable.

The heirs, even collateral heirs and irregular inheritors
(illegitimate children, the deceased’s husband or wife or
the State) inherit of all the rights having accrued to the




estate before the death. E. g. the action for physical pains
suffered by the deceased (art. 724-731-755 Code Civil.)

b) Independently of the inherited rights, any person who
has suffered damage has a personal action against him
who caused damage. (Laurent T. XX, n° 534).

B. — Accidents under the law of 24 December 1903

Art. 6 of this law provides that the beneficiaries of the
indemnities shall be : .

a. The deceased’s husband or wife, neiter divorced nor
legally separed, if the marriage is prior to the accident.

However, the widower has no right to indemnity unless
he was supported by the victim.

b. The legitimate children, born or conceived prior to
the accident, and the illegitimate children recognized
before the accident, inasmuch as they are less than 16 years
of age. ) '

c. The little-children less then 16 years old and the
ascendants, who were supported by the victim. '

d. The brothers and sisters less then 16 years old who
were supported by the person injured.

Category b shuts out categories ¢ and & and category ¢
shuts out category d.

I1I. — Damages
1. May malterial loss only be recovered by way of damages
or may damages also be awarded in respect of general damage?
ANSWER

Damages are payable for general damage (1) in the case
of accidents under te comimon law.

(1) By «general damage » is meant « dommage moral» i. e. for
instance indemnity for pains suffered.
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General damage cannot be recovered in the case of acci-
dents under the law of 1903.

2. Do such damages include only damage directly attribu-
table to the accident, or do they also include damage indirectly
attributable ?

ANSWER

All damages as well indirect as direct are taken into
account in the case of accidents under common law. They
are not in the case of accidents under the law of 1903,
whilst said law fixes the basis on which damages are
payable.

3. Is the amount recoverable limited to a fixed sum, e. g.
has a maximum recoverable in such cases been fixed by any
law or proposed law ? What is the limit if any ?

ANSWER

No such limit exists under Belgian law.

1V. — Exonerating clauses under contracts.

Is it possible to contract out of the liability imposed
by common law ?

ANSWER

Accidents under common law : Yes.

However it is not possible to contract out in advance
of the consequences of his « dolus » or « culpa lata ».

Accidents under the law of 1903.

Art. 23 provides : Any contract contrary to the pro-
visions of this Law is void.
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V. — Prescription.
Is there a period of prescription and if so what period ?

ANSWER
A.  Accidents under the common law.

A. — Accidents caused by collision : Period of prescrip-
tion one year from the date of the collision (art. 259, law
of 10" February 1908).

B. — All other accidents : Period of prescription : 3 or
10 years according as to whether there be delict or crime
(art. 21 or 22 law of 17 april 1878).

B. Accidents under the law of 1903.
3 years (art. 30) from the date of the accident.
VI. — Nationality.

Are foreigners and nationals upon the same legal
footing ?

ANSWER

Yes (art. 128. Constitution).



SECOND PART

Resolutions proposed as a basis of
international agreement.

A- — Rights of passengers against the Carrying
Ship.

1. Is it desirable to regulate by international agreement
“ the right of passengers to recover compensation from
the carrying ship in case of death or personal injury ?

ANSWER. — Yes.

2. — Should this liability be presumed ?

ANSWER. — As a matter of principle, the carrier is
responsible for the good and safe arrival of the passenger
at the port of destination. In case of accident, is it logical
that the carrier’s liability be presumed, unles he proves
that the damage was caused by accident or force majeure.
But it would be of great advantage, both practical and
economical, to have this liability assessed at a lump
indemnity.

3. — What provisions should apply to cases in which
an accident is due to a vice or defect in ship or engines?

Should a distinction be drawn between a latent and a
patent defect?

ANSWER. — The owner is liable for the patent defect ;
he is not liable for the latent defect provided he used
reasonable care to avoid it.

4. — Basis of damages.
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ANSWER. — The damages should be limited to material
damages directly attributable to the accident or which are
at least the necessary consequence thereof. We would
prefer the system of a lump incfemnity.

5. — An action should be open to the deceased’s hus-
band or wife, to his children and little-children. These
failing, to his ascendants.

The other relatives should only have an action if they
were dependent on the deceased and in as far as they were.

There is no reason of giving an action to any person not
being in one of the above conditions. '

6. — Limitation.

We are of opinion that it would be of great advantage
to have a system which would regulate by way of a lump-
indemnity the damages recoverable in case of personal
injury fixing to a certain amount the maximum of damages
payable in each case.

7. — See answer to question 5.

8. — Contracting out of liability.

If the contract of carriage remains subject to common
law, we suggest that it should be permissible to contract
out of liability, provided that due notice has been given to
parties and that they have accepted. But that it should not
be permitted in the case of accidents caused by the unsea-
worthiness when sailing, of the vessel or by want of care
or caution if the latter are imputable to the owner.

Under the lump-indemnity system we suggest that in
compensation for a reduction of liability, the legal basis
should be compulsory, and that no conventional deroga-
tions should be permitted.
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g. — Foreigners and nationals should be placed on the
same footing.

10. — Two years.

B. — Actions of third parties against non-carrying
Ships

1. Itis desirable to regulate the matter by international
agreement.

2. The negligence should be proved by the plaintiff.

3. There should be no liability when the accident is due
to a latent defect, provided that due diligence has been
used to prevent it.

4. Damages should include the damage actually suffe-
red. General damages, or damages indirectly attributable
to the accident should not be allowed.

5. A right of action should be‘given to the injured
party. 1f he fails, to the deceased’s husband or wife,
children and little children. If they fail, to the ascendants.
The other relatives have no action unless they were
dependent on the deceased and inasmuch as they were.

6. If the system of a lump-indemnity could obtain the
general agreement of nations we are willing to adhere to
same

7. No distinction should be made between foreigners
and nationals.

8. Two years.

C. — Actions by the Crew

Although there would be serious advantages to regulate
this question by international agreement, we are of opinion
that owing to the difficulty which such agreement would
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involve and the differences existing between the various
nations, economically and socially, it should be reserved
to national legislation: but we think that it would be desi-
rable that in every country equitable compensation be
assured to the crews of vessels on the basis of professional
risk. An international agreement ought to give assurance
that in the application of such legislation no distinction
whatever would be made between nationals and foreigners.

If the matter must continue to be ruled by common
law, the solutions to be adopted should be similar to
those which have been given under n° 2 ; the default or
negligence must be proved by the plaintiff.

D. — Actions by workmen and others employed in
Port on board the ship or in her service

Such workmen and employers should be treated in the
same way as the crew.

Conflicts of Law as to Freight

The Belgian Association for Unification of Maritime
Law adheres to the conclusions set out in the Report of
the Paris-Commission (February 19og).



DANMARK

DANISH ASSOCIATION OF MARITIME LAW

‘Draft-treaty on Freight.

The draft-treaty on Freight has been examined by our
Association. ]

This draft-treaty differs on very important points from
our national law, as it does not admit distance-freight.

Freight pro rata itineris has been admitted by our law
since several centuries et for this reason, our Government
have thought it advisable, in the year 1892, to maintain
same. During the deliberations on the draft-treaty, one of
our members, Mr. Middelboe, expressed his opinion that
we should maintain our national law as it presently stands.
The other members recognised that a reform of our law
as to this would meet with a strong opposition ; but we
have thought that the advantage to arrive at a uniform
rule is so great that we might give way on this principle
of distance-freight.

The provision of article 4, first paragraph, is in confor-
mity with article 126 of our maritime law. However, in
practice, this rule is only observed for small vessels. For
large ships, nearly all charter-parties contain provisions
quite different for the case where the contract is not
executed. Often damages have been stipulated which
exceed the half-{freight or covering the loss judicially fixed,
provided said damages do not exceed the whole freight.

For this reason, Messrs Johan Hansen, Otto Liebe,
O. B. Muus and Middelboe are of opinion that we must
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not stand on maintaining a rule which is practically aban-
doned by parties interested themselves.

Without denying the importance of this remark, the
undersigned, Mr. Hindenburg, prefers to adopt the draft-
treaty as framed by the Commission.

Other provisions of the draft-treaty are note quite in
accordance with our national law. However, such diver-
gencies are of less importance, so that we can accept the
draft-treaty entirely.

Copenhague, 10™ July 1909.

(S.) JoHAN HANSEN,
O. B. Muus,
OtTto LIERE,
A. HINDENBURG,
ViGGo MIDDELBOE.



FRANCE

FRENCH ASSOCIATION OF MARITIME LAW

QUESTIONNAIRE
on Compensation in respect of Personal Injury

REPORT
by Mr RENE VERNEAUX

General Sec;etary of the French Association of Maritime Law

The International Maritime Committee puts on its agenda-
paper a very important matter which had always been
reserved : the compensation in case of personal injuries.
To say the truth, this problem rose from the very begin-
ning of its works, as the shipowner’s liability has been the
object of its cogitations from the moment the Committee
was established. But it was held that the examination of
this point ought to be adjourned in order to deal only
with damages caused to property. The discussion on
liability, thus defined, has been carried on during ten years
in a series of conferences the last of which has been that
of Venice, and finally resulted in a satisfactory system
whose advantages (1) we tried to show at different times
and which must be submitted to the Diplomatic Confe-

(1) L’Unification du dvoit dans la matiéve de la vesponsabililé des proprié-
taives de navives (Clunet 1900) ; L'Industrie des iransports maritimes, 11,
p. 237 et s.; Reports presented at the Liverpool- and at the Venice-
Conference: La Foriune de Mer, Recueil de Législation, 1g06.
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rence of Brussels. It would perhaps have been more
prudent not to touch the problem of personal injuries just
before the meeting of this Conference. However, the Per-
manent Bureau points out that the new debate to be
opened at Bremen must not exert any influence on the
draft-treaty put before the Diplomatic Conference. Wishing
that the event may prove to be so, we commence the study
‘of the Questionnaire which has been proposed to the exa-
mination of the National Associations of Maritime Law.

This Questionnaire invites the Associations to deal with
the subject in the broadest way, to consider the matter as
to the relations of the shipowner with the passengers car-
ried on board his vessel, with third parties, with the crew
and with the workmen employed in loading or unloading
of the ship. In so doing it induces to work out a general
and utmost interesting comparative view. Let us say
immediately that our Association has been led to state
" that the mission of the International Maritime Committee
ought not to extend so far and that the professionnal acci-
dents ought not to be dealt with.

ParT 1

Comparative View

French Law

A. — Actions of the passengers against the carrying
ship and actions of third parties against the
non-carrying ship.

Conditions of the Liability

1. — In France, the conditions of the liability are regu-
lated by the common Law as contained in the Code Civil
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and in the rules of the commercial maritime law which are
to be found in Book II of the Code of Commerce.

In the Civil Code we refer to article 1382 and fol-
lowing ones which outline the basis of the claims for liabi-
lity when there exists no contract and which may be also
invoked by contracting parties.

In the Code de Commerce we must refer to article 216,
capital provision by which the system of the limitation.
of liability to the maritime estate is consecrated, and whose
signification it i1s essential to study deeply, in order to
appreciate the relations we are considering now.

If the origin of this article had to be consulted only,
thatis to say the contract of command (1) « (contrat de com-
mande ») one would be inclined to find a quite particular
construction in it. But generally the commentators have
framed this article in the general dispositions relating to
mandate and « preposition » (committing).

The first paragraph provides that « every shipowner is
civilly (i. e. by opposition to penally) responsible for the
acts of the Master and is obliged by the liabilities which
have been entered in by the Master for such matters in
which the ship and the venture are concerned. »

This owner, it is said, is liable because of his being a
mandant : he is obliged, in principle, on all his goods for
the lawful liabilities entered in by the Master ; this is an
application of te general rules on the mandate (art..1998
Code civil). On the other hand, it is because he is an
employer (commettant) that he is liable for the damages

(1) Consult R. de Séze, De la responsabilite des proprietaives de navives ;
R. Saleilles, Etude sur Phistoive des sociélés en commandite, Annales de
droit commercial, 1895 ; Lyon-Caen et Renault, Tvaité de dvoit commer-
cial, 11, p 293, and the different studies of Mr de Valroger, especially
his Rapport sur Vavani-projet de traité concevnant la vesponsabilité des pro-
priélaives de navives.



caused trough the Master’s delicts or quasi-delicts ; art.
1384 3° C. Civil comes into application in this case. Now,
does really the liability of the shipowner for the lawful
obligations assumed by the Master within the sphere of
his functions, proceed from a mandate ? The shipowner
cannot choose freely the Master, as he is bound to take
him within the limited category of those who possess a
certificate. This sole circumstance may perhaps not be
sufficient to exclude the idea of a mandate. But here is an
other peculiarity of the situation. It may occur that the
owner should be liable without any choice of his. The
Master may indeed be invested with the command of the
vessel without his interference and without his knowledge.
This happens in the following cases. The Master dies
during the voyage ; the mate also gets ill or dies. A new
Master is chosen by the Consul or by the Commander of
the naval station. Secondly, a ship may be hired without
being equipped to somebody who would thus become the
managing owner and choose the master. In both cases
the owner is nevertheless liable as owner. The same °
occurs also when, after the vessel being sold, the buyer
has chosen a new master beflore the formalities of custom-
mutation have been accomplished; as the seller remains
the owner towards third parties, he may be sued by them
according to article 216. This seems to be the demonstra-
tion that according to this provision, the owner is only
liable as owner.

On the other hand, does the liability of the shipowner
for the damages caused through the master’s unlawful acts
proceed from the employer’s (préposant) civil responsibi-
i3y ? It can hardly be admitted, as it is to be considered
that this responsability is based on a presumption of
negligence in the choice of the employee (préposé) or of
negligence in the exercise of authority. The liability of
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the owner exists even when he has not chosen the master.
This liability exists also when the master is in default
through negligence or error in the exercise of his nautical
command, that is to say in such case where his authority
is exclusive of every other. It exists likewise when the
fault has been committed by a compulsory pilot who has
not even been chosen by the master.

Under these circumstances, it seems that one could not
see in the first paragraph of article 216 a reference to the
common law regulating «mandates and preposition» and
in the second paragraph an exception, an excessive privi-
lege. Does one need to speak first of a principle of indefi-
nite personal liability, when the law itself attaches the
risk to the sole fact of property, reduces same to the
property and concentrates it in the property? The liabi-
lity has altogether its origin and its limit in the patrimony
exposed to the maritime venture. The creditors whose
claim is in connection with the venture have this patri-
mony as exclusive guarantee. In consequence, we are
dealing with a maritime estate which has a striking like-
ness with that of German law, that is to say which repre-
sents a patrimony of execution, and which is also a juri-
dical organisation reminding, in some of its features, of
the ancient «contract of command», whence it proceeds,
and of the contract constitutional of the limited companies.

These remarks must not be lost out of sight in the
interpretation of French Law concerning the relations of
the shipowner with third parties on the one side, and
with the passengers on the other side. This last category
of relations, which draws our attention more particularly
at this moment, must, being a contract of carriage, be set
in connection with the contract of carriage of goods; by
this last contract a direct obligation is created between
the shipper and the master, who is liable for the goods
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according to article 221 of the Code de Commerce. The
French jurisprudence has a tendency to consider that,
in the exercise of his legal attributes, the master 1s a
distinct personality in which the liabilities corresponding
to his attributes reside, and which the shipowner simply
bails to the extent of the maritime patrimony. To say the
truth, these principles have only been asserted and deci-
sions have been given concerning the carriage of the
goods, but one may be entitled to give them a general
signification, extending to carriage of human beings,
for whom our Code de Commerce does not especially pro-
vide ; the reasons of decision are the same, as te master
is bound by his functions to accomplish this sort of
carriage.

As a matter of fact, both for the carriage of passengers
and that of goods, there are two personalities : that of the
shipowner and that of the master. There is not only an
employer whose authority covers his employee, one single
carrier who should be the shipowner, and whom one
could compare with a Railway Company. There is a ship-
owner, liable as shipowner for the faults of the captain to
the extent of the value of vessel and freight; there is,
moreover, the master who is liable for his own negligence.

It is under the restriction of these remarks that the
following questions are to be examined.

2-3. — Is liability presumed, or must negligence be
proved ?

As far as the carriage of goods by land 1s concerned, the
French jurisprudence has had frequent opportunities to de-
cide upon this matter. The question was whether, when a
passenger was injured during the carriage, the carrier was
held responsible according to article 1785 of the Code
Civil, that is to say, could only exonerate himself in pro-



ving accident or force majeure, or if this passenger could
only obtain a condemnation by proving the carrier’s fault
according to common law as contained in articles 1382
and following of the Code Civil. During a certain
time there have been different-opinions in the jurispru-
dence. Nowadays it is held that article 1774 of the Code
Civil does not apply to human beings, the custody impo-
sed upon the carrier by this dlsposmon ongmatmg from
the idea of deposit, which can only be applied to the
animate objects. Consequently, the injured passenger
must prove a fault imputable to the carrier. This has
often been decided in cases of carriage by land (1). Con-
cerning case of maritime carriage the decision of the
Court of Rouen of the 13™ January 1904 (Autran XIX
p- 686) may be quoted.

4-5-6. — Does vice or defect in inanimate objects give
a right of action? What proof is necessary to such action?

The question of the inherent vice of the vessel or of one
of her parts is one of the must interesting to consider in
order to define the shipowner’s liability. Here we must
first of all eliminate the case where the damage should be
the consequence of a fault or negligence of the captain or
crew, such hypothesis being included in the question of
the shipowner’s liability for the faults or negligences of
this kind. The question we have to examine i1s that of the
inherent vice which does not result from such a fault.

Concerning this hypothesis, one could have feared
that the French jurisprudence should incline in the sense
of the theory of the liability « damage caused by inani-

(1) Cass. :4 december 1903. S. 1904. I. 261 ; Paris, 14 janvier tgo3,
Gaz. Trib. second part 1903, I, 360 : Grenoble, 3o janvier 1924,
S. 1906. 2-94.
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mate objects, according to which the inherent vice should
involve the shipowner’s personal liability, such vice
being a risk attached to the ownership. Nowadays the
jurisprudence of our country is settled in an opposite sense
by an important decision of the Supreme Court of the 2¢
of April 19o1 (Autran XVII, p. 5), according to which the
inherent vice does not involve in any way the ship-
owner’s liability : « The master », it is said in the deci-
sion, «has not committed any fault in accepting the
command of a vessel whose rigging had an inherent vice;
on his side, the shipowner, against whom no personal fact
is reproached, could not be beld responsible for the inhe-
rent vices of his vessel, same being an essentially movable
object and being, in no case, under his custody. »

Persons entitled to sue

‘When a passenger dies in consequence of an injury
which has been caused through negligence, any person who
sustains damage by this decease possesses a right of action
which_takes its origin in the person entitled himself and
which belongs to him, apart from any successoral right.
Consequently the wife, who i1s not entitled to inheritance,
has a personal right of action.

Damages

The damages include the whole damage directly sus-
tained and only that damage. As the judge has a discre-
tionary power of appreciation, he may award damages for
« moral » damage.

There is no legal disposition in France which deter-
minels a limit i figures for the damages. There is also no
law presently proposed in order to fix a limit of that
kind. In fact, no other limitation exists than that which




proceeds from article 216 of the Code of commerce, that
is to say, the limitation of liability to the entent of the
maritime « patrimony ».

Exonerating clauses under contracts

The French jurisprudence has had rarely the opportu-
nity of giving decisions upon the validity of the exonerating
clauses applied to personal injuries. One could hardly
quote another decision than that of the Court of Alger, of
the 20" of January 1892 (D. 92. 2. 564) which in the rea-
sons at least constructs this clause as exonerating the ship-
owner even in case of injuries caused to passengers. (I)

Prescription .

There is no short prescription for actions concerning
personal injuries. These actions are only submitted to the
prescription of thirty years, or to that of ten or three years,
if a crime or a delict has been committed (art. 637 and 638
C. instr. crim.). It has been held, namely by the Court of
Rennes, the 19™ of April 1898 (Autran, X1v, p. 340), that
the prescription of one year provided in the new article
436 of the Code de Commerce, only applies to those
actions concerning the damage caused to inanimate
objects.

Nationality

Foreigners and nationals are upon the same legal
footing, according to French Law.

(1) One could not, in our opinion, invoke in an opposite sense the
judgment of the tribunal civil de la Seine of the 16t of July 1go7
(Autran, xxm, p. 222), or the decision of the Court of Paris of the
4th of March 1909, both desisions delivered in the Chodoc-case. These
decisions do not solve the question of principle we deal with.
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B. — Actions of the Crew. Actions by workmen
and others employed in port on board the ship
or in her service.

The actions spoken of here are those which proceed
from the professionnal accidents.

In France, the professional accidents of seamen are
regulated by art. 262 of the Code de Commerce and by
the law of 29" of December 1905. — This law has taken
the place of the law of 21" of April 1898, which had esta-
blished a « caisse de prévoyance » among French seamen
against the risks and accidents of their profession. In
paying a higher tax, which has been imposed upon him
by the law of 1905, the shipowner is exonerated from the
civil responsability of the master’s or Crew’s faults, in
respect of professional risk. He is only liable for his own
wilful and unjustifiable fault, under deduction of such
indemnities, and annuities which are due by the « Caisse
de prévoyance ».

As far as the actions by reason of accidents sustained
by workmen in port are concerned, they are regulated by
the general law on professionnal accidents (law of the g of
April 1898, amended by several subsequent laws.)

Part 11

Resolutions proposed as a basis
of international agreement

A. — Right of Passengers against the carrying Ship

1. — Is it desirable to regulate by international agree-
ment the right of passengers to recover damages from the
carrying ship in case of death or personal injury ?
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2. — Should this liability be presumed as arising out of
the contract ot carriage, or must the passenger prove
negligence of the captain, crew or marine superintendent?
Upon whom should rest the burden of proving that the
damage was caused by accident or force majeure ?

3. — What provisions should apply to cases in which
an accident is due to a vice or defect in ship or engines?
Should a distinction be drawn between a latent and a
patent defect ?

4. — Upon what basis should damages be awarded ?
Should general damages be given? Should damages, indi-
rectly attributable to the accident (consequentiai damages)
be allowed ?

5. — In whom should the right of action rest? In the
injured party? In the widow or children, or descendants ?
In all persons beneficially interested in the estate ?

6. — Is it desirable that the law should impose a limit
upon the damages recoverable in cases of personal in-
juries ?

7. — Should the right of action, for damages for the
death of a person, depend upon the condition that the
persons claiming were dependant on the deceased person?

8. — Should contracting out be permitted ?

9. — Should foreigners and nationals be placed upon
the same legal footing ?

10. — What time-limit should be imposed within which
an action must be brought ?

The French Association has examined the various
questions thus asked. Most of the solutions proposed by
us may be expressed in few words. Questions 6 and 8 only
need some explanations.

I. — It is convenient to regulate internationally com-
pensation due do the passengers by the carrying vessel in



case of death or personal injury. No doubt the conflicts of
law are not to be feared as much in the relations we deal
with here, as when a litigation gives existence to actions
of third parties ; the law of the flag ought to be applied to
all the passengers. It should perhaps be sufficient to adopt
a common rule in thic sense. Nevertheless the Association
has held, finally, that it was better to try to establish
uniform and complete rules on the matter.

2. — It has seemed to the Association that, according
to the prevailing jurisprudence in France, the carrier’s
liability ought not to be presumed and that the action of
the passenger supposes that the latter proves a fault impu-
table to the carrier.

3. — If the accident is due to a vice or defect of the
vessel or engines, 1t is convenient to apply simply the
common law according to which the plaintiff is bound to
prove the existence of a precise and determined negligen-
ce. Consequently, in case of patent defect, there shall be
almost always a fault involving the shipowner’s liability.
On the contrary, in case of latent defect, as the theory of
the liability for damage caused by « the inanimate objects»
must be rejected, there shall not be in principle any liabi-
lity of the owners or of the captain. The judge shall be at
liberty in some of the cases to decide that there is a fault
because the latent defect could have been discovered by
a more accurate watchfulness, or by experiments who
should have been made, as prudence recommends. But
he shall not be at liberty to decide that a latent defect by
itself and without other proof involves the liability of both
owner and captain. He shall have to specify that a negli-
gence has been committed and of what it consists, and, in
order to admit its reality, be shall have to be the more
cautious, as recent laws in the different countries have
increased the number of the precautions concerning the
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ship’s seaworthiness and the good state of her engines
and apparatus.

4. — The damages must correspond to the immediate
and direct prejudice only. These must not include the
indirect and mediate consequences.

5. — The right of action must belong to the injured
party, who sustains personally that immediate and direct
damage. Consequently the quality of heir is ndt sufficient
to give this right of action.

6. — It should be recommended that the law should
fix a limit for the damages awarded in case of personal
injuries.

7. — The action must not necessarily depend upon the
condition that the plaintifis should prove to have been
dependent on the deceased, but such proof is one of those
who shall justify the damage sustained.

8. — It must not be allowed to exonerate oneself by
contract from the limited liability which shall be admitted.
9. — There is no need to draw a distinction between

foreigners and nationals.

10o. — It is convenient to establish the same prescription
for the action in case of personal injury as for the action
concerning material damage.

Such are the solutions adopted by the French Associa-
tion in consequence of the discussion, summary indeed, to
which the series of the hereabove mentioned questions has
given raise. Among those questions, two have most par-
ticularly drawn our attention. They are those which are put
down under numbers 6 and 8 and which have seemed to
be the very knot of the difficulty. Although the circular of
the Permanent Bureau indicates that the question of the
limitation of liability is still reserved, these questions are
connected with it and have raised a discussion the prin-
cipal features of which are worth recapitulating.



According to our opinion, one ought to apply for
personal injuries the rules proposed by the International
Maritime Committee for the material damages, these rules
providing that the shipowner is only liable to the extent of
the vessel’s value, freight and accessories, with the liberty
to release this patrimony by the payment of a sum of 8 £
per ton (and to substitute to the vessel her value). On the
other hand, the shipowner ought to be allowed to stipulate
the exoneration from the captain’s faults, as well towards
passengers as towards goods. These solutions are justi-
fied by the following remarks: a) They are in harmony
with the continental tradition, according to which the
system of liability,being limited to the maritime estate, has
been applied without distinction to both categories of
damages. (Concerning especially the exoneration-clause,
if the French jurisprudence has not had the opportunity of
affirming its opinion, one might at least quote the above-
mentioned decision of the Court of Alger in the sense of
the validity of such clause in application to passengers
(20™of January 1892). ) These rules appear to be logically
justified if the fundamental principle of shipowner’s liability
1s taken into consideration, this principle being not, at
least according to one interpretation, an employer’s lia-
bility, but a guarantee of a special kind, proceeding from
the quality of owner, restricted to ownership and disap-
pearing consequently with it, just as the guarantee given
by a limited company disappears when its assets have come
to nothing. ¢) This comparison is the more interesting to
point out that, as a matter of fact, it frequently occurs
that a vessel, especially in England, represents the whole
assets of a small company (single ship company), which
creation of common law allows the shipowners to limit their
liability to the maritime estate. No doubt it is objected to
the argument resulting from this comparison that in the
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.case of a vessel being constituted in a company, there
shall be, as a rule, an indemnity of insurance which shall
be part of the assets and shall be substituted to the lost
vessel as a guarantee to the creditors. But we must leave
aside the practice of insuring the vessels, as insurance is
only a caution which the shipowner is at liherty not to
resort to. Thus it is not possible to prevent, in the actual
state of common commercial law, a creditor for personal
injury from finding himself without any available gua-
rantee; it seems not proper to decree new rules which
throw into disorder the system of the maritime venture
(estate at risk at sea) when we are obliged in another
way to let the shipowners limit their risks to that very
estate. d) In fact, the maritime venture implies various
risks accepted respectively by those who give credit to the
captain, master of the managment of the vessel : the ship-
owner entrusts to him his vessel, the shipper his cargo,
the passenger his life. Account must be taken of the risk
accepted by the passenger, as well as by the owner him-
self, with regard to the error of judgment, the nautical
faults of the man who has the management of the vessel.
e) If it is true that the legislators must take heed of the
safety of human lives, it must also be recognised that they can
only do it by preventive measures, like those rules which
have been promulgated lately, but that the admission of a
personal liability of the shipowner, — as in England — up
to a certain figure, shiall never give a guarantee sufficiently
serious to this necessity of safety. f) Neither would it give
satisfaction from the humanitarian point of view, seeing
that those creditors who deserve the greatest interest can
sometimes get only a mers trifle for their share in the
assessment of the limited liability fund, the latter being
almost entirely exhausted by the richest creditors. g) The
system of the « maritime venture » applied to the creditors



for personal injury, 1s very simple and may lead to unifica-
tion, whilst if we are to try to find a special mode of
liability towards such creditors, we involve ourselves into
difficulties of such nature as to set us out to the risk of
endangering the whole work of the International Maritime
Committee.

In the contrary sense, it has been proposed to adopt a
system of liability limited to a certain amount per ton,
according to British law.

Other members of the Association, who recognise the
inconveniences of the British system of limitation to a
lump sum, have proposed : 1° to establish a personal lia-
bility, limited to a maximum amount for each passenger ;
2° to compell the shipowner to complete the passage-ticket
(for that maximum) by an insurance-policy giving to the
passenger a direct right of action against te underwriter ;
3° to prohibit any exonerating-clauses wich might have in
view the suppression of the liability thus established.

This discussion has made clear that there is a very wide
difference of opinion on the subject. It proved also that
difficulties arise when we try to conciliate a new system -
with that adopted at Venice.

Finally the Association limited itself for the moment to
express, by a majority, the following opinions: a) with
regard to personal injury and loss of life, it is advisable
to accept a limited personal liability, which ought to be
a measure of « public order » so that no exoneration by
way of contractual clauses should be permissible. b) It is
desirable that the International Maritime Committee should
draft, on the subject of shipowners’ liability a general
system which regulates this lability as well towards per-
sons as with regard to goods.

The French Association further expressed, on this occa-
sion, their regret that those imortant questions were put



before them too late to give them an importunity for a thou--
rough and complete study.

B. — Claims of third parties against
non-carrying vessels

As regards such actions, the foregoing remarks contain
the answers which the French Association can give for
the present, as the outcome of their deliberations.

C. — Actions by the Crew.

It is proposed to examine the same questions as under
A, except that question 2 should read as follows :

« Should this liability be left to the common law or
regulated by special legislation ? In either case what should
it be necessary for the injured person or his representa-
tives to prove in evidence, particularly on the question of
negligence ? » .

The French Association answers below.

D. — Actions by workmen and others employed in
Port on board the Ship or in her Service ?

The questionnaire says that the same questions as in
the case of the crew ought to be examined.

The French Association observes that at present acci-
dents befalling seamen and workmen in the ports with
relation to their duties, are regulated in most countries by
" special laws of recent date which have a specially national
character, and of which some are based on financial
systems peculiar to such countries.

Under such conditions, it seems to the French Associa-
tion that it seems impossible, at the present time, to try
to obtain unification on this matter, and it concludes that
is seems better to obstain from any efforts in this direction.



HUNGARY

HUNGARIAN ASSOCIATION or MARITIME LAW

FINAL CONCLUSIONS

relative to the draft-treaty on Freight proposed by
the Paris Commission,

ART. 1. — No freight shall be due for goods which do
not arrive at destination, under reserve of the cases
hereafter excepted.

ART. 2. — Freight is due :

1. for merchandise the value of which is admitted in
General Average ; T )

. for goods which have perished in the course of the
voyage, owing to their special nature or « vice

N

propre » ;
3. for goods which are sold in the course of the voyage
on account of their damaged condition owing either
to a «vice propre» or to an accident (fortune de
mer) ; '
4. for goods used or sold in the course of the voyage for
the urgent needs of the vessel.

In the case provided for by article 2, 3°, account shall
however be taken of the price obtained for the goods sold,
and, in the case alluded to sub 4°, of the value they would
have had at the port of destination.
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ART. 3. — When after having sailed, the vessel is pre-
vented from completing the voyage, the captain 1s entitled
to receive the freight agreed upon if the goods neverthe-
less arrive at destination by his care.

If the reforwarding can be effected only at a higher rate
of freight, the difference in excess will be for account of
the goods.

T he sentence « but nothing herein shall interfere with the
right of the shipper to effect such re-shipment on his
own account or otherwise to dispose of the goods carried »
seems unjust, seing that this provision would render it
possible that the charterer would take the occasion affor-
ded by a small difference in freight, to dispose of the
goods at the port of refuge, either- by re-shipping same,
or by selling them in order to obtain in that way a profit
on the shipowners’ shoulders who would be deprived of
the freight even in the case where he would have brought
the ship close to her destination.

The Association expresses the wish that the Bremen Confe-
rence may find a more equitable solution.

ART. 4. — In case of a chaiter for the whole burden of a
ship, if the shipper does not tender the entire quantity
engaged for shipment, he must pay the whole freight as a
lumpindemnity. If he tenders only part of that quantity,
he shall pay the whole freight for the quantity stipulated
in the contract.

In case of a charter for a proportional part of the burden of
a ship, or of an exactly determined space, as well as in the
case of charter per parcel, the shipper who does only tender
part of such goods, or nothing at all, shall have to pay
the whole freight; however he shall be entitled to a pro-
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portional reduction if he can prove that other goods have
been shipped in stead.

The shipper who, outside of the case provided for by
article 4, withdraws his goods, is bound to pay the whole
freight and to indemnify the captain for all expenses and
losses caused by this withdrawal.

ART. 5. — Payment of demurrage ought to be enfor-
ceable in the same manner as payment of freight.

Payment of demurrage shall not be conditional upon
any special processor formality.



GERMANY

GERMAN ASSOCIATION OF INTERNATIONAL
) MARITIME LAW

REPORT

on the General Meeting held on 224 June 1909
at the Exchange, Hamburgh

Were present a. o.: President Dr. F. SIEVEKING, as
president ; Messrs Dr. JoH. BEHN, President Dr. MARTIN,
of the Supreme Hanseatic Court, Judge Dr. ScHAPS,
Dr. GitscHow, EICHENBERG (Chamber of Commerce),
Dr. ALFRED SIEVEKING of Hamburgh, EDzARD, barrister,
Dr. FINKE, WUPPESAHL and GRONINGER of Bremen,
Counsellor of the Civ. Court Dr. MEYER, Consul SUCKAU
of Liibeck, Prof. Dr. NIEMEYER of Kiel, ADOLF SCHIFF,
manager of the Bank at Elsfleth, the latter representing
the Chamber of Commerce of Oldenburgh.

Legislation on Freight

The President observes that according to the draft-
treaty submetted to the examination of the meeting, three
objects are to be discussed, viz : suppression of distance-
freight ; uniform regulation as to dead-freight and finally
a few questions relating to demurrage.
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According to German law, distance freight is allowed
when the ship, after having once started on her voyage, is
lost owing to a force majeure (art. 630, 628 of the Com-
mercial Code) or when one of the parties renounces to the
execution of the contract on account of an outbreak of war
or of an order of the Authorities with regard to the ship
or her cargo (Code of Commerce, art. 634, 629).

Suppression of pro rata itineris freight would involve
in the provisions of the German Code of Commerce, the
following alterations :

In art. 630, the second part of the first paragraph. and
paragraph 2 would disappear, and the first part of para-
graph I should be completed as follows :

« In such case, the owner is not entitled to the freight
agreed upon ».

Articles 631, 634, paragr. 5 and 6, art. 640 I'® para-
graph, 3 sentence, should disappear.

ConNsuL SuckAU (Liibeck). — The draft-treaty of Paris
goes even farther than English law. According to the
latter, distance freiéht is due to every mariner when, in
case of interruption of the voyage, the charterer himself
undertakes to reforward his goods to their destination.
The suppression of distance-freight would involve very
unfavourable consequences for the shipowner. Speaker
reproduces the instance given by Mr. Marais at the Paris
Commission : A voyage from New-York to Cherbourg is
abandoned at Brest. Similar cases also occur in the Baltic
trade. In such case, it is very often difficult, if not impos-
sible, for the Captain to charter another vessel for the
remaining portion of the voyage or to reforward the cargo
to its destination, for instance on account of custom
duties. It would be unfair not to allow distance freight in
such cases. As to the calculation of freight pro rata



itineris, speaker says that during more than 20 years’
practice, he never observed, or at least he very seldom
observed any difficulties arising as to this.

He accordingly declares for the distance freight. Besides
Russian and Swedish laws agree with German law on that
point.

Mr. GRONINGER (Bremen) begs to draw the attention
on the following case:

A ship chartered for a voyage from Pensacola to New
Castle, became damaged in the Channel. She was towed
in at Portsmouth and the master decided to abandon the
voyage. No other ship was to be found in order to forward
the cargo. The owner of the cargo sold it at Portsmouth at
the same rate he would have obtained at New-Castle ; the
English tribunal allowed no freight to the owner. Even
when the captain succeeds to find another vessel, it very
often occurs that the second rate of freight is higher than
the first, so that he must for that reason give it up to refor-
ward the cargo to its destination. It would be unfair not
to allow distance freight in such cases. Speaker accordingly
declares against the suppression of the German rule, but
does not object to a different mode of calculating dis-
tance {reight. . -

Mr. EDzARD (Bremen) declares also against the sup-
pression of the distance freight, If the consignee under-
takes the reforwarding of the goods and if the second
freight is lower than the first one, the difference at any,
rate 1s due to the first master. :

Mr. BRoDMANN (Hamburgh). — The freighting contract
must be considered as a locatio conductio operis. This
is the only juridically justifiable conception. It is also the
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only one which affords a practical solution. The calcula-
tion of the distance freight according to German law 1s
very favourable for the owner but very unfair for the char-
terer. A modification in the mode of calculating distance
freight in order to render it less iniquitous for the latter
would render the calculation extremely difficult and the
consequence would be to subject it to the chances of the
supply of evidence.

Mr. EICHENBERG (Hamburgh). — The maintainance of
distance freight is not required by the interest of commer-
cial transactions. The owners of the cargo take an insu-
rance on the cargo but not on freight. According to German
law, the consignees of the cargo not only have to bear the
loss of their cargo but they have to pay distance freight
besides ; that is unfair.

Mr. NieMeviER (Kiel). — Speaker declares for the
suppression of distance freight. Besides it is apt to work
out as a stimulant in order to induce the carrier to execute
his obligation and to reforward the cargo to its desti-
nation. Finally an international agreement can be obtained
sooner in case of suppression of the distance freight than
if it 1s maintained.

GRONINGER (Bremen). — The insurance ought not to
be involved in the discussion. An insurance on the freight
can be taken by the owner of the cargo if he thinks advi-
sable to do so. The owner of the ship has made expenses.
He should be paid for them. That is why the distance
freight may not be suppressed.

WUPPESAHL (Bremen). — In case of suppression of the
distance freight, it must at any rate be left to the master



to reforward or not the cargo, as he thinks it advisable.
The owner of the cargo ought not to be allowed to refor-
ward the cargo on his own account and let the master
go unpaid.

Dr. GitscHow (Hamburgh). — The drafttreaty of Paris
leaves it to the master to reforward the cargo if he thinks
it advisable to do so.

In case of maintaining distance freight, it would be
very difficult to find a satisfactory mode of calculation.

Mr. EDzARD asks for the interpretation of par. 2 of
article III of the draft treaty of Paris. This paragraph was
constructed in this way : It is left to the master to deter-
mine if he choses to reforward the goods. If he prefers
not to reforward them, then he loses his freight. But if he
choses to reforward, the freight is due to him If the
second freight is higher than the first (Exemple : 1* Freight
Cape of Good Hope-Marseille fr. 100; ship damaged near
St-Helen, 2¢ freight St-Helen-Marseille fr. 110) the con-
signee is bound to pay the second freight even if the
goods were reforwarded with his consent. The owner of
the cargo has accordingly in that case a right to cancel
the contract and to dispose of his goods by himself.

THE PRESIDENT explained further the question that was
to be solved, in this way : it being assumed that according
to art. III of the drafttreaty of Paris the master has a
right of forwarding the goods, ought the distance freight
allowed by German law in certain cases, to be suppressed
henceforth ?

The meeting answerded this question affirmatively with
15 votes against 4 and adopted accordingly the articles
I and III of the draft-treaty of Paris.



Article 1I of the Draft Treaty of Paris.

N° 1) It is observed that par. 2 of the German H. G. B.
(Code of Commerce) reserves the payment of freight in
case of a loss of cargo, said settlement to be effected
according to the rules on common average. Accordingly
the meeting resolved to strike out n® 1. - .

Ne° 2) The German Code of Commerce expressly men-’
tions animals dying in course of the voyage. This mention
is justified by the fact that it may be often difficult to
determine if an animal died, by accident or for some natu-
ral cause — f.i. when an animal by the knocking of the
ship has a leg broken and dies. — The meeting accordingly
resolved to add to par. 2. the following words : « also for
animals which died in the course of the voyage». The
meeting resolved further not to add a provision in the
sense of par. I and 2 of the § 616 of the German H. G. B.
(Code of Commerce) as this paragraph contain obsolete
rules.

N° 3. Mr. EpzArRD (Bremen) quotes the fact that cotton
had to be sold in the course of the voyage because the
forwarding of it would have exposed the ship and her
cargo to a danger of fire.

Mr. GRONINGER (Bremen). Speaker expresses the opi-
nion that in such case,the owner of the vessel earned his
freight, notwithstanding the goods were sold. Itis not a
casualty which befalls the ship — the ship herself is apt
to proceed and forward the goods to their destination —
but it is a casualty which exclusively attains the cargo.
That is why the full freight is payable even as in the case
quoted by Mr. de Rousier. In that case the cargo had been
destroyed in course of the voyage by order of the autho-
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rities for the sake of common health. (Minutes of the
meeting at Paris p. 7 in fine). The meeting accordingly
resolves to add also the following provision :

« also for goods which are destroyed or sold in the
course of the voyage by order of the authorities, provided
the ship was apt a ready to carry them farther ».

To par. 2 Mr. GiiTscHow .(Hamburg) expressed the
opinion that the mode of calculation of the § 541, 611, 612
of the German H G B is simpler and ought to be prefered
for that reason.

Mr. BRoDMANN (Hamburgh) insists on the fact that if
the produce of the goods sold exceeds their value at the
port of destination, the difference is due to the owner of
the cargo and not to the freighter.

THE PRESIDENT’s opinion is that the object of the art. 2
belongs in no way to the legislation on freight and that
these provisions find their place among the rules relating
to the responsability of the owner.

According to this view the meeting suppresses the art. 2.

Art. 4. (Dead-freight). Art. 5. (Demurrage).

THueE PRESIDENT observes that the provisions of art. 2
inasmuch as’ they diverge from German Law are not at
all to be approved. So for instance, the allowance of
half-freight in case of shipment of a general cargo. The
provisions of the draft-treaty on dead freight are not suffi-
ciently worked out to be submitted to discussion. He
accordingly proposes to recommand the adoption as an
international law of the provisions of the German Code of
Commerce. These provisions contain a regulation which
is at a same time consistent and meeting all requirements
of practice. ’
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The same observation is to be made with regard to
art. 5. The first paragraph is a theoretical principle not
at all apt to be incorporated in the text of a positive law.
As to the questions which are the object of the 24 article,
the German Code of Commerce may here also be taken
as an example. Its provisions are clear, well conceived
and practical. So, for instance, the draft-treaty entirely
omits to determine when a ship may be considered as
ready to load or unload. This point is nevertheless the
basis of any claim for demurrage.

The meeting adopts this view and unanimously deci-
des to recommand to the Congress of Bremen the adop-
tion of the German law with regard to the questions raised
by art. 4 and 5.

Compensation due in case of Personal
Injury.

A few days before the general meeting of the 22" June
1909, the writer of this report received from Mr. Louis
Franck, Hon. Gen. Secretary a circular with two annexes.

In order to answer the desire expressed in that letter,
it would have been necessary to appoint a commission
whose duty it would have been to report on these ques-
tians to a subsequent general meeting, the decisions of
which, under the form of a final report, would have to be
translated by the Permanent Bureau of the International
Maritime Commiitee in French and in English. All this
could not be done before the Bremen Congress. Therefore,
and in order {o contribute as much as possible to the
work which is undertaken, the undersigned begs leave to
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‘briefly sumunarize what are the principles of German law
relative to liability in case of personal injury. Further study
and subsequent deliberations shall give more precise
answers to the various questions put in the first part of
the questionnaire and shall deterinine the view which
must be taken with regard to an international settlement.

General Principles.

A. Who is liable for compensation ? Liability for perso-
nal acts.

The answer is given by article 823 of the Code of civil
law; the text of this article reads as follows :

« Anyone whko through dolus or negligence causes a
damages to the life, to the body or the health of another
person without having the right to do so, is bound as
towards such person to compensate the loss or damage
caused by his act ».

If the wrongful act has been committed by several
persons together, or if it is not possible to determine who
among them caused the damage, 2ll parties concerned are
jointly and severally liable for compensation. Abettors
are treated in the same way as the wrongdoer, as wel as
accomplices, i. e. persons who have assisted the perpe-

trator in an effective way either by advice or by acts.
(Civil Code, art. 830, 840, al. 1.)

Liability for the acts of third parties.

1. In case of a quasi-delictual liability (1. e. when the
action for compensation is based on an acf and not on a
contract having existed before such act) the employer is
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only liable for his employee when the damage or loss is
attributable to the fact that the employer lacked the neces-
sary care required i the regular course of life in the
choice of his employee (c#lpa in eligendo), either in provi-
ding the tools which he has to supply or in the manage-
ment of the operations of the directior which rests with
him. (Civil Code, art. 831, al. 1.)

The question whether the employee is also liable is
determined according to article 840, al. I.

2. In case of liability resulting from a contract, (that
is : when the aclion for compensation 1s based on a con-
tract and not merely on a wrongful act) the contracting
party is responsible for the negligence of the persons
whom he substituted to himself as well as for his own
negligence. The law permits however to exonerate oneself
from liability by reason of dolus or negligence committed
by employees (Civil code, art. 278).

In case of several persons being jointly liable, damages
are to be apportioned amongst them equally, unless
otherwise agreed. However, in the case of article 831 (see
supra, sub 1) the employee alone bears the damage.

B. Who is entitled to compensation ?

- In the first place, the person injured or his heirs, as far
as a pecunaiary damage is concerned. A right to com-
pensation for other than pecuniary damages (see supra,
sub 2) is only transmissible to the heirs when such right
has been reconginsed by agreement or when the action is
already brought before the Court (f. i. by notification of
the writ of summons).

Third parties having right to con.zpensation :

1. In case of death, a right to compensation is given to
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those persons towards whom the deceased was obliged,
or could be legally obliged, at the time of the accident, to
supply a maintainance provided the death of the injured
person have deprived them of this right. It is sufficient that
at the time of the death, the third party entitled be con-
ceived. It is not necessary that he have heen already born.
(Civil code, art. 804. 2).

2. If the injured person was legally obliged to tender to
a third person some services in his house or in his trade,
this third person is entitled to claim damages if in con-
sequence of the death or the accident, he is deprived of
such services (Civil code, art. 845).

3. In case of death, the funeral costs must be paid to
him who is obliged to pay same (Civil code, art. 844, 1).

C. For what damages shall compensation be due ?

The person liable for compensation of the damage, is in
the first place bound to re-establish the same situation
which would exist if the circumstance giving raise to com-
pensation had not happened.

This includes, in case of wounds or illness, the healing.

The person entitled to compensation has the option to
claim a sum of money instead. As far as it is impossible to
re-establish the same situation, or when this suffices not to
indemnify the person injured, the person liable for com-
pensation must indemnify the injured party by payment of
a sum of moncy (Civil Code art. 249, 251, a- 1.)

1. Damages include the profit lost and the loss occasio-
ned in consequence of the accident, in the wages or pros-
pects of the party injured.
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2. In case of personal injury, the party injured may
also claim payment of an equitable amount of damages for
losses or damages which are not pecuniary ones (f. 1.
Schmerzengeld. i. e. indemnity for pains suffered).

This action does not pass to heirs (Civil Code, art. 847,
a. I. See supra sub b).

3. Payment of damages is effected by means of a pen-
sion paid every three months, in anticipation. The person
entitled to compensation, may also claim a payment in
capital (if there are serious reasons justifying such claim)
when, and as far as:

a. In case of personal injury, the accident involves sdp—
pression or diminution of the power of acquiring of the
person injured, or an increase of his needs (f. 1. necessity
of a more expensive food required by the physical condi-
tion of the injured person.

B. In case of death or personal injury, third parties may
have a right to compensation for the reasons stated above
under b 1 and 2.

The basis of the calculation shall be the presumed length
of the life of the person injured, respectively of the services
which such person has to render (Civil Code art. 843, 844,
845, 760).

The circumstance that another person than he who was
injured must also supply a maintainance or render services
to the person entitled to compensation, is without any
inflence on the action for damages.

4. As to funeral costs, see sub 8.
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D. Exceptions. — Prescriptions.

1. If the person injured is himself partly liable for the
accident, the consequence is that the amount of damages
is to be diminished according to the respective importance
of the negligence committed on each side (Civil code
art. 254).

2. The action for compensation in consequence of a
quasi-delict falls under prescription three years to be
reckoned from the moment the person injured gained know-
ledge of the damage and of the identity of the person
who is bound to compensate same, provided it be within
thirty years from the date of the wrongful act which gives
raise to compensation (Civil code art. 852).

3. The nationality of the person who is entitled to com-
pensation, as well as the nationality of him who is liable
for compensation, do not matter.

The introductive law to the Civil code (art. 12) decides
that quasi-delicts perpetrated in a foreign country cannot
involve for a German subject a liability which would be
more extensive than that to which he would be bound by
his national law.

II. — Special principles

The employer who is entitled to receive services from
others in virtue of a contract of labour (locatio, conductio
operarum) has towards his employees the following obli-
gations : He is bound to supply and to maintain tools and
machineries in such condition, and organise the work
which must be effected according to the measures taken
by him or under his direction, in such way as to ensure
that the life and health of his employees be guaranteed safe
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in so far as the nature of the services to be rendered,
permit. (Civil Code, art. 618 al. 1).

This provision is completed by article 56 of the Disci-
plinarian Code for the Marine with regard to provisions,
dimensions and outfitting of lodging-places, lavatories,
bathing-rooms, WC. on board vessels and as regards a
minimum of medicaments to be taken on board.

The general rules referred to sub I apply to a willful or
wrongful trespassing of these provisions.

b. The shipowner is liable for the damage which a meni-
ber of the crew causes to a third party by his negligenee
in his service {Code of Commerce, art. 485.)

This provision exceeds the rules explained supra sub 1a
I and 2 in so far as the shipowner is liable towards third
parties even when he has committed no negligence in cho-
sing his employee. But this provision supposes a negli-
gence of the employee. If the latter has committed no
negligence, the shipowner can only be held liable in
virtue of the general rules set out sub I.

If the shipowner is liable in virtue of article 485 of the
Code of Commere, his lability his limited to ship and
freight (Code of Commerce, art. 486 n° 3.)

Outside of these cases, the priciples exploined sub. 1

apply.

¢. Death and personal injury occurring in the manage-
ment of a railway, of a mine of a quarry or of a mill are
regulated by the law of 7 June 1871. The manager of a
railway is liable without limit, unless he proves that there
was either force majeure, or negligence of the person
injured. To the contrary, the manager of a mine or of a
manufactury is only liable when the person injured proves
that there was negligence committed by an employee or a
superintendent of the manager. The amount of the damages
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is calculated according to what has been explained sub 1¢,
with this exception however that no compensation is
allowed for general damage (dlommage moral). The delay of
prescription is of two years.

III. — Answers to Questionnaire (Annex II).
FIRST PART.

In consequence of the preceding remarks, the following
answers should be given to the questions put in the
questionnaire :

A. — Conditions of Liability.

1. Is the liability regulated by the common law, or is it the
subject of special legislation ?

The liability i1s determined by the civil Code. Only with
regard to the crew, the Disciplinarian Maritime Code also
some provisions which apply here. The liability of the
shipowner for faults or negligence committed by the crew,
has been modified by the Code of Commerce. (See above,
~sub Il a. and b.).

2. — Is liability presumed, or must negligence be proved ?

. There is no legal presumption. The plaintiff has to
prove dolus or negligence. This answers also question 3.

3. Case of accident and 4. Vice or defect of inanimate
objects.

When the accident has been caused by the vice or
defect of such objects, the claim is justified only as far as
negligence is proved against the person who has to
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answer, as towards the plaintif, for the good condition of
such inanimate things. (See especially supra, sub II a.).

On this subject, it should be further observed that the
captain is responsible for the good outfitting of the vessel
and the good condition of the toils and gear employed
for loading and discharging. (Code of commerce art. 513,
514) and that the shipowner is liable for the negligence
of the captain (supra sub b). This answers also to the
5% question (re Proof to be supplied).

6. Is proof of accident or force majeure admissible as a
defence ?

An answer has been geven to this question at the same
time as to questions 2 and 3.

B. — Persons entitled to sue

Are entitled to compensation (outside of the right of
personal action for compensation of general damage (See
supra sub I b. and c. 2); the heirs, even those who are
most remote and even to the extent indicated supra sub
1 b. 2, third parties having a right upon the services of
the injured. . .

As far as an action for damages is only a claim the
economical nature of which is to provide for the sustai-
nance of the plaintiff, it belongs only to such persons
towards whom the person injured had the lawful obligation
to supply a pension. These persons are the wife, the
parents in direct line and certain persons determined in
some particular cases (obligation to afford sustainance in
case of divorce or in case marriage is declared void, obli-
gations towords the donor who has become a miser, a few
cases of successoral law and some other similar instances)
See supra sub I b. 1).
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C. — Damages

1. The answer is to be found supra, sub I c.

2. There is no maximum-limit. As to the limitation of the
shipowners’ liability to ship and freight, see supra II b.

D. — Exonerating clauses

It is permissible to exonerate oneself from everything,
the case of personal dolus excepted.

E. — Prescription.

Prescription for a quasi-delict falls in after three years
or after thirty years (See supra I d 2).

An action based on a contract comes under prescription
according to the legal provisions applicable to the various
modes of contract.

The Secretary,

ALFRED SIEVEKING.
Advocate, Dr. Jr., Hamburgh.



NORWAY

NORWEGIAN ASSOCIATION OF
MARITIME LAW

Questionnaire on compensation for personal
injuries.

According to Norwegian Maritime law § 8, the owners
are responsible only with ship and freight for damage
caused by the Master or any of his subordinates. The
sufferer has a naritime lien for compensation on the ship
and freight according to Maritime law § 268 No. 4. The
person that has caused the damage, is personally respon-
sible. The owners have a regress against him.

The obligation to compensation is regulated by Norway’s
municipal law (droit civil). According to this, that person
who intentionally, or through culpable carelessness causes
damage, is obliged to render compensation, and, if the
damage is caused in or by his ship, it is immaterial whether
the sufferer is a passenger, or belongs to the crew on
board of this ship, or on board of another ship, or is
ashore, (e. g. standing on the quay), and the nationality of
the sufferer is in any case iinmaterial; a foreigner and
a foreign ship with passengers and crew have the same
right to compensation as a Norwegin citizen.



I. ParT

With reference to the persons (stevedores, dock labou-
rers etc.) mentioned in this Part, Section Droit comparé,
No. 4, the law of insurance against accidents dated 23™
July 1894 § 1 No. 7 enjoins an employer to insure in a
public institution; this secures also compensation for
casual injury during work.

I. — Conditions of liability

I, 2, 3.) As the rules of te ordinary municipal law (droit
civil) apply also to the cases here mentioned, there is not
defined any responsability.

4. — a) The Norwegian style of court has during the
last decades evolved a doctrine (an evolution which is
not yet concluded), that he who cairries on a trade in which
he employs these forces of nature that may injure other
persons, has to compensate for any injury done. When
applied to machines on board, this will presumably involve
that Owners are responsible with ship and freight for
injury caused by machinery, whether on crew, passengers,
or others. If the Owners knew, or ought to have known
about defects in machines, they must, according to ordi-
nary rules of law be held personally responsible.

b) As to ship and rigging, it has been practice to act on
this rule, that the Owners are only responsible for such
injury as might by attention have been avoided.

5, 6. — Except in the case referred to in No. 4 a, the
injured person must prove that the injury is owing to a
« culpa » on the part ofthe commander, in order to acquire
a right to compensation; but if the defendant asserts that
the injury is owing to « cas fortuit », he must prove this,
and such proof relieves him of any responsability.
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II. — If the injured person survives the injury he
alone has a right of compensation. If the injury be the
cause of his death, those liable to make compensation have
to pay the expenses of the funeral, and to make compen-
sation to those persons whose support he was. (Introduc-
tory law to the Penal Code 22 May 1902, §§ 20, 21).

ITI. — Compensation to be made for damnum emergens
(expenses directly caused by the injury, loss of income in
consequence of illness, the sick-bed, medical attention)
and for lucrum cessans, (particularly the deterioration of
the injured person’s ability to support himself in future),
that has been caused by the injury. If the person who
caused the injury acted intentionally, or showed a care-
lessness which according to the common Penal Code is
culpable (e. g. Penal Code § 237 which punishes him who
through carelessness causes inability of supporting one-
self, illness, etc. '§ 239 which punishes manslaughter), the
Court may, moreover, award the injured person, or, if he
dies in consequence of the injury, those persons whose
support he was, a satisfaction adapted to the circum-
stances.

As to the amount of compensation, no special limitation
is provided.

IV. — A person may stipulate exemption from compen-
sation for his own culpa, and for his subordintes’ culpa or
dolus, but not from his own dolus. If a sailor gets employ-
ment on board, or if a passenger makes a voyage with a
ship, then this fact is not considered a relinquishment of
claim for compensation for injury caused by the ship or
her crew, if he, according to the common rules of law
were entitled to compensation.
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V. — Claim for compensation is forfeited according to
the said Introductory law § 28 in three years, but in ten
years if the act be criminal.

VI. — Answered above.

II. PART

A mutual maritime Law of Compensation can hardly be
looked upon as obtainable ; it would interfere too much
with the Droit civil of the different countries. Agreement
can only be considered attainable as regards the duty of
compensation.

The Rules of the Norwegian law respecting the duty of
compensation touch mainly upon the subjects otherwise
mentioned in this Part, and in practice the settlement has
on the whole been found equitable and just. Concerning
this we accordingly refer to the above statement.

Norwegian Association of international maritime law.
Fune 1909.
Dr. Oscar PraTou.

Conflicts of law as to Freight

NOTES

to Draft Articles proposed by the Paris Commission
(Mar. 22-23 1g9og)

The Norwegian Committee refer to their statements in
Bulletin No. 14 (Conférence de Venise, Septembre 1907,



Rapports préliminaires I Conflit des lois en matiére de
fret P. 170 sq.), and make the following remarks :

" What is proposed in Art. 1 and 2 is in force in the
Norwegian law according to the Norwegian maritime law
§ 151, 149; this last paragraph enjoins, by its reference to
§ 200, that if the Master sell goods for the needs of the
ship, the value of it shall be paid to the owner of the cargo
at the price ruling at the place of destination; the condi-
tion laid down in the last clause of Art. 3 is accordingly
fulfilled by the Norwegian law.

From Art. 1 and 3 it is seen that the Paris Commission
has thrown overboard the German-Scandinavian and
French system — distance-freight — in order to adopt the
English system.

The Norwegian Committee find the English system hard
upon the owner, and that the other system — distance-
freight — therefore ofters a more equitable settlement.

Art. 4 corresponds (with the exception that is a result
of the reference, third section to Art. 3) to the Norwegian
law § 126, 128 compare 130. The Committee find, that the
Norwegian law § 130, last clause, offers a preferable and
more equitable Rule than Art. 4, second section, seeing it
only enjoins that half of the freight for the goods the Master
takes instead of what goods the shipper has not supplied,
is to be deducted from the Master’s claim for freight with
the shipper ; as the Master has had some trouble in finding
other goods, he ought to be paid for it, and such a regula-
tion will encourage him in his exertions to procure other
goods.

Art. 5. — Agree. As a wrong defitition of the nature of
demurrage might result in the deduction as corollaries



of such principles of justice as might militate against posi-
tive instructions given, the safest thing is to omit any

definition.
Second section is Norwegian law in force. Maritime

law § 276 No. 4.
Third section is Norwegian law in force.
Norwegian Association of Maritime Law.
March 1909.
A. POULSSON.



SWEDEN

SWEDISH ASSOCIATION OF MARITIME LAW

REPORT

regarding compensation in case of accident
according to Swedish law

I. — Conditions for responsability.

I. According to the Swedish law there are special pro-
visions about compensation for damage in consequence of
an accident during the work (the law of July 5. 1901), but
as against the shipowner these do not include seamen
(sailors) and others on board the ship. For the latter there
exist, beside the maritime law, only those instructions
given in the common law which, however, are particu-
larly short. It must be pointed out that the Swedish penal
law of February 16. 1864 in the sixth chapter gives provi-
sions as to damages on account of a criminal action which
rules are partly applicable also when there is no crime.

The provisions of the Swedish maritime law are of two
sorts and partly deal with a) damages in case of a fault or
neglect in the service of those employed on board the
ship, and partly also &) with compensation in case of a
mere accident.

A. The principal regulation of the maritime law as to
damages is found in § 8 of the maritime law of June 12.
1891. Without being specially pointed out the regulation



applies also to bodily hurt and, on account of there men-
tioned faults, the ship-owner or owners have been found
liable to pay damages with ship and cargo for both medi-
cal attendance and dinimshed earnings as also for bodily
suffering.

B. In case of a mere accident causing death the captain
shall, in conformity with § 46 of the maritime law, see
about the burial of the seamen and the shipowner shall
pay the cost thereof, but is for the rest not bound to pay
compensation.

If a seaman gets hurt he receives free medical atten-
dance, full wages till the paying off or, if there is no
paying off, till the day when the ship continues her voya-
ge. The ship-owner is, however, not bound to compensate
for medical attendance longer than 4 weeks, counted from
the day when the right to receive wages ceased (§ go
Swedish law). .

The regulations in § 8 are intended for passengers,
seamen and others that have been hurt through the fault
or neglect of someone doing work on board and being in
the service of the ship, but passengers have no right
whatever to compensation in case of a mere accident.

When making the above observations the Association
has been chiefly considering the relations between the
owner of a certain ship, on the one hand, and the persons
on board the ship, on the other hand. Regarding a foreign
ship persons hurt can only plead according to general law
(the maritime law § 220).

2. For receiving damages for bodily hurt accofding to
§ 8 in the maritime law or according to the general rules
respecting damages, the fact must be proved.

In case of bodily hurt because of deficient seaworthi-
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ness it is, however, considered that there is a presumption
of neglect if the plaintiff proves the defectiveness.

3. Also in case of bodily hurt the regulations in the
Swedish maritime law should be valid viz, that if injury
has been caused by the ship having been in a defective
condition at the beginning of the voyage, the presumption
of neglect is removed, if it had not been possible to detect
the defectiveness in spite of all possible care.

4. Defects in the ship and its belongings give raise to
compensation (see above).

5 and 6. See above.

II. — The plaintiff.

In case of death, only the surviving wife and the unpro-
vided for childern are entitled to claim damages. Cost of
burial, according to § 46 in the maritime law, can be
claimed by the next of kin after the decease. In case of
bodily hurt, not causing death, the hurt person alone is
himself the plaintiff. '

III. — The extent of damages.

1. The damages comprise first of all direct cost and
damage including lost wages. Also compensation « for
sufferings », in the sense stated above under I, can be
adjudged, but the Swedish courts are not particularly
Inclined to estimate such at any considerable amount.

2. Any limit as to damages does not exist according to
law, expressed in any other way than that in case of
crime, causing death, the deceased’s widow and childern



are adjudged reasonable damages to be paid «till they
can provide for themselves ». Otherwise there exists no
limit except. in the case mentioned in § go respecting an
injured seamen’s right to free medical attendance.

IV. — Clauses of C. P. and B. L.

To a certain extent there should, according to custom,
be a possibility of renouncing beforehand by contract all
right to damages Dbecause of another’s doing. But from
responsibility for is own fault and from grave carelessness
(culpa lata) of the subordinates, neither the ship-owner nor
the captain are likely to be able to free themselves.

V. — Claims for compensation on account of § 8 in the

maritime law are precluded within 2 years, but for the
rest ten years is the limitation.

VI. — The nationality.

The subjects of foreign nations are in the above res-
pects on a level with the Swedish.

For the Swedish Association,

ELIEL LOFGREN, Secretary.
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The Maritime Law of Sweden (1891)

§ 8. — The owner is responsible with ship and freight
for damage through fault or neglect in the service on the
part of the master or any of the crew. This law will
equally apply in cases, where the damage is caused by
some person not being a member of the crew but doing
ships, service or working on board. The owner shall have
right to recover his expenses from the person causing the
damage.

§ 46. — If a seaman dies, whilst in service, the master
shall look after his burial and see that an inventory is
taken -of his effects left on board. If the property cannot
immediately be delivered to the person or persons inte-
rested in the estate, or to any other person for their
account, nor be kept on board without inconvenience or
danger of its becoming damaged, until it can thus be deli-
vered, the master shall either deliver the property to the
nearest Swedish Consul, or cause it to be sold in a suita-
ble manner, and he shall, on the arrival at a Swedish port
render an account thereof to the Superintendent of the
Mercantile Marine Office (Sjomanshus) of the port to
which the ship belongs.

§ go. — If a seaman falls ill or gets injured, the master
shall provide for the requisite nursing on board or on
shore. If from illness or injury rendered unable to work
for any longer period, or if suffering from venereal disea-
se, the master shall have the right to discharge him. In
case a master is obliged to leave a sick seaman behind at
a foreign port, he is to deliver him inlo the charge of the
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Swedish Consul, or, should no such official reside in the
port, he shall otherwise take care that the seaman recei-
ves proper nursing. _

If a seaman is discharged on account of illness or
damage through his own grave carelessness or on account
of venereal disease, his wages are only to be paid for the
time served and the expenses in connection with his nur-
sing and treatment may be deducted from the wages due.
If he is not discharged, he is not to be paid wages for the
time he is unable to work, and shall be bound to refund
the expenses incurred for nursing and treatment.

Any seaman who otherwise falls ill or gets injured in
the service shall draw full wages and shall be doctored
and cared for at the expense of the owners, as long as he
remains in the service. If he is told to leave the service
he shall receive his wages until the date of discharge, or,
should no discharge take place, up to the day the ship
sails, in addition to which he is entitled to nursing and
treatment at the expense of the owners for a term of four
weeks reckoned from the day when his right to wages
.ceased.

§ 93. — The wages of a deceased seaman shall be
paid up to the date of death, unless his right to wages
has previously ceased on account of illiess or from any
other cause. The burial expenses are to be paid by the
owner.

If the vessel is lost with all hands and no information
can be obtained as to the time of the calamity, the wages
are to be calculated in accordance with the rules laid
down in § 67.

For the true copy,
ELIEL LO6FGREN, Secretary.
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ANSWER ’

to the questions made by the International
maritime Committee concerning
compensation in case of accident on board a ship

A. — Passengers in relation to the ship on which
they are carried

1. It seems desirable that, in case a special law about
accidents to passengers is found necessary, the same
should be of an international character,

2. How the responsibility for passengers’ accidents
should be determined will principally depend on the ques-
tion whether it is considered that compensation shall also
be paid although the misfortune is to be attributed to
mere accident, not caused by third parties, or whether
only faults or neglect of the shipowner, the captain or
the crew should form the basis of such responsability
As only in the last-mentioned case compensation ought
to be paid, the plaintiff, claiming compensation, will in
the usual way'have to produce full evidence.

3. Regarding the manner in which full evidence is
given, the principles on wich the Swedisch maritime law
is based, can be considered as satisfactory (see report
about it).

4. All real injury, also indirect injury, should be com-
pensated for, whereas a reliable basis for judging a psy-
chical suffering will scarcely be found.
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5. In case of death caused, the question may arise, if
not aged parents who have lost their support through the
death, should be considered as plaintiffs. For the rest,
the Swedish law is referred to.

6. Regarding the shipowner’s responsibility, also for
bodily hurt, the extent of damages should be limited to
the ship and cargo in those cases, when the injury has
been caused through another person than the shipowner
himself.

7. The right of claiming should also be given to a
foreign subject.

8. It should not be permitted to free oneself by agree-
ment from the legal duty to be responsible for injury
caused trough

a. one’s own fault,
b. through grave carelessness of a subordinate.

9. Swedish and foreign subjects should in general have
the same right in this respect.

10. A short limitation of time should be fixed for claims
applicable only to the ship and cargo.
See the 2 years’ limitation in the Swedish law.

B. — A claim against another ship than that on which
the person injured was at the time should in suitable
parts be considered according to the above rules.

C. — The rights of the crew to claim.

Until a special law has been made, securing to the
crew compensation in case of accident in general, their
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" rights should be judged according to the principles stated
under A. '

In the meanwhile it has for several years stood on the
order of the day in Sweden to make such a special law
in or without connection with the national insurance;
and if such a law should come into existence the conse-
quence will, of course, be a change in the principles of
compensation in case of accident so that, while now the
fault or neglect on the part of the shipowner or a subor-
dinate must be proved, the injured party would be entit-
led, according to the special law, to compensation, if the
injury has not obviously been caused through grave care-
lessness (culpa lata) from the injured himself.

D. — Compensation to those doing work on board
without belonging to the crew, is paid by te ship-owner
on the same principles as to the crew. If, however, the
work is done for the stevedore’s account, compensation is
paid according to the special law of July 5. 1901 appli-
cable thereto.

For the Swedisch Association,
(S.) ELIEL LGFGREN.

REPORT

on the Draft-treaty as to Freigt. '

The Swedish Association of International Maritime
Law has noted the special draft-treaty of the Paris-
commission for international rules respecting freight, and
it occasions, on comparing the proposal with the Swedish



maritime law (see the statement of the Association of
1907), the following remarks :

ARTICLE I. — By the proposal, distance freight is
-removed from the rules expected to be adopted by all
nations.

On the presumption that the regulations regarding
distance freight be retained the Association has, in its last
report, proposed some changes in them, such as they are
found in the Scandinavian laws. In conformity with what
has already been said by the committee that did the
preparatory work for these laws, the Association acknow-
ledges, however, that justified remarks, founded on
principle, can be made against the payment of distance
freight, and as also practical difficulties have presented
themselves regarding the just calculation, the Association
will not oppose the removal of distance freight as principal-
rule, if this will be resolved upon by common consent of
other nations.

ART. 2. — The proposed regulations agree as to the
matter with the Swedish maritime law and are recom-
mended.

ART. 3. — Considerable changes would thereby be
made in the Swedish maritime law. According tot §§ 160~
and 161 of the Swedish maritime law the following is in
force : -

a) if a ship is lost or condemned on the voyagc the
charter-party ceases to be valid without any special
agreement ;

b) in case of hinderance By force majeurs, which breaks
off the voyage, both parties are entitled to cancel the
charter.party. In both cases the legal relations are settled
as if the voyage had been completed, the ship-owner being-



entitled to receive distance freight and the ship-master
being bound to take care of the cargo on account of the
cargo-owner in the best possible manner.

According to the proposal of the Paris-commission the
charter-party would, in both these cases, continue to be
valid if the goods can be carried to their place of destina-
tion at the original freight. Only in case the freight became
higher the charterer would be entitled to annul the
agreement. Respecting the shipowner’s right to annul the
agreement in the said case there is no clear definition in
the proposal. The shipowner, however, would always be
entitled, unless the charterer annuls the agreement on
account of the higher freight, to forward the goods with a
lien on the goods both for the freight first agreed on, as
also for the eventual difference in freight.

An enactment in this direction, as a consequence of the
unconditional connection of the claim with the arrival of
the goods at their place of destination, could, as to matter,
berecommended provided the regulation be drawn up more
distinctly and completely. Special attention should be paid
not only to the circumstances causing an absolute
hindrance, but also to the delay in the forwarding of the
cargo. Likewise such circumstances as concerning the
cargo alone and not at all the ship should be taken in
consideration when drawing up the regulations.

ART. 4. — The proposed regulations respecting faute-
freight rest on the same principles as in the Swedish
maritime law, although the fixed damages have been
determined at equal amounts (half freight) no matter
whether the ship has commenced the voyage, for which she
1s chartered or not.

The Association considers it, however, in principle
correct to make a difference in this respect, in conformity



with the Swedish maritime law, and therefore this part of
the proposal has not been considered well-founded.

Further, the enactment in the Swedish maritime law is
recommended that when the charterer has not given full
cargo and the captain takes other goods to make up for
that wanting, kalf, but not more, of the freight payable for
it, may be deducted from the charterer’s debt for freight
for the wanting goods.

The Association recommends that the regulations, in
conformily with the proposal, particularly include likewise
the case where a ship or ships be defined only in genere.

ART. 5. — The advisability of taking in the first part of
this article is not quite conceivable. For the rest the
article is approved.

For the Swedish Association

ELIEL LOFGREN, Secretary.



UNITED STATES

MARITIME LAW ASSOCIATION OF THE
UNITED STATES

Memorandum in answer to questions by the
International Maritime Committee.

Comparative Law.

We now have no federal legislation for recovery of
damages for accidents causings death to human beings at
sea. In the absence of such general legislation, the Supreme
Court of the United States holds that ships may be deemed
a part of the territory of the local State or the foreign
country in which they are owned, so that in case of death
on board such vessels, our court may apply a statute of
the State, and enforce such a local remedy.

1. Even in case of passengers under contract with the
carrying ship, there is no remedy for death by our mari-
time law, unless by resorting to a local statute of the state
or country to which the ship belongs.

2. It is very doubtful if any remedy exists for death by
collision in favor of the passengers and crew of another
ship, where the death being on another vessel cannot be
regarded as occurring within the territory of a country
which gives such a remedy.

3. The remedy of the crew with respect to their own
ship 1s doubtful, unless by the benefit of some local statute.



4- The same answers would not apply to cases of per-
sonal injuries not resulting in death. Workmen, stevedores
and labourers are entitled to damages where the shlpowner
has been guilty of negligence.

I. — Conditions of Liability.

1. The liability is regulated wholly by statute law. No
liability existed by the cominon law of England and of the
United States for injuries causing death.

2. Responsibility is not presumed. Fault must be esta-
blished. Nevertheless, there are many cases in which
courts held — ves ipsa loquitur. That is to say, — they
hold that the circumstances of a particular accident or
injury are such that they lead to a presumption of fault.
The common law of England and of the United States is
that a common carrier does not warrant the satety of
passengers, but that he is bound to transport them with
the highest degree of care.

3. Whatever presumption of negligence might arise
from the circumstances of an accident, could be rebutted
by proof that the real cause was unavoidable accident (cas
forfuit) or (force majeure).

4. If it were shown that the injuries in question were
caused by defects or insufficiency of machinery, the in-
ference of negligence would ordinarily arise. It would be
competent for the carrier to show that the defect was
latent, and could not be discovered by the use ofreasonable
diligence.

5. Proof of negligence in a captain or the crew, or proof
of a defective condition of the machinery, would ordinarily
justify a recovery. If the person injured were one of the
crew, and the injury was caused by the fault of a fellow



— g0 —

sailor, the carrier would not be liable according tq the
common law of England and of the United States. But
this has been changed by statute in England, and in many
of the United States, so as to make the employer liable
for injury caused by the negligence of a fellow workman.

6. See answer to 3.

II. — Persons who way enforce the liability

The rigt of action in the case of injuries causing death
is a creature of statute. In some jurisdictions the suit would
be brought by an executor or administrator of the deceased.
In other jurisdictions, the suit could be brought by his
wife and children. In general, it may be said that what-
ever the requirement as to the formal plaintiff, the suit is
for the benefit of the next of kin.

In the case of injuries not causing death, the right of
action belongs to the person injured only. By the common
law of England and of the United States, this right ceases
upon the subsequent death of the injured person, unless
the death was the result of the injury. The common law
maxim was — actio personalis moritur cum persona.

III. — Damages

1. Our law allows only direct personel injuries, and does
not recognize damages for mental distress. The damages
are limited to the direct und proximate results, and do not
extend to remote and indirect consequences.

2. In many States there is a limit for recovery for death
occurring on land, but in other States there is no such limi-
tation. In case of personal injuries not causing death, there
is no limit by our law, except subject to the general right
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of the shipowner to limit his liability to the value of the
vessel and her pending freight.

IV. — Contract clauses of exoneration

The jurisprudence of the States differs in this respect
from that of the Federal Courts. Generally speaking where
the liability arises out of a public duty like that of a com-
mon carrier, conlract clauses of exoneration are held to be
against public policy and void.

V. — Limitations of time to sue

In many of the States there is a statute of limitations
for death, or personal injuries, of two or three years.

VI. -— Nationality

Our laws do not discriminate between foreigners and
citizens, in regard to the remedies, either for personal
injuries, or for death.

SEcoND PART.

Matters which may serve as a basis for an
international agreement.

A, —

I. Yes.

2. We think the present law, which has been stated in
answer to the questions previously put under the head of
« Conditions of Liability » is satisfactory.

3. The same answer applies to this question.



4. The basis of damages is the actual injury.

Where the action is brought by the person injured,
he is entitled by the common law of England and of
the United States to recover compensation for his suf-
fering, as well as for the expenses of a cure and the
loss of income which may follow from the result of the
injuries.

‘When the injury causes death, and the action is brought
by the personal representatives of the deceased, the right
to recover is limited to the pecuniary loss wich they
sustain in consequence of the death. In fixing the amount
of this pecuniary loss, however, much discretion is left to
the tribunal which assesses the damages. Ordinarily,
- causes of this description are tried before a jury, and the
jury assesses the damage.

5. The right of action should inure in favor of all his
family or kindred who sustain pecuniary injury from the
death.

6. Recommendation should be made that the law shall
provide a maximum limit for the damages allowed in case
of accidents causing death. This is for the reason that it
is very difficult to fix the actual injury, and that a jury
will often be led by sympathy for the family of the deceased
to award excessive damages.

However, it should be stated that opinion on this
subject in the United States is not unanimous, The Con-
stitution of the State of New-York, adopted in 1894,
provides expressly :

« Art. 1. § 18. — Damages for injuries causing death.

« The right of action now existing to recover damages
for injuries resulting in death, shall never be abrogated ;



and the amoun! recoverable shall not be subject to -any
statutory limitation ». :

7. Yes.

8. By the laws of the United States as administered in
most jurisdictions, it is not permissible to exonerate one-
sels by contract from the responsibility of the common
" _law in the case of negligence.

9. Aliens and citizens should be put upon the same
plane so far as the right of action is concerned.

10. In order to guard against the dispersion of wit-
nesses, and the consequent difficulty of proof in case of
accident, the limitation of time should be comparatively
short. By the law of the State of New-York an action to

" recover damages for a wrongful act causing death must
be commenced within two years after the death of the
decedent. .

B. — The answers to the questions as to passengers
under A would apply here.

C. — Actions by Crew

The members of the crew (which include the subordi-
nate officers below the master), are not entitled to sue for
damages they may sustain by negligence of other members
of the crew, in case the ship was in all respects seaworthy.
(The Osceola, 189 U. S. 158.)

The obligation of the shipowner is to attend to the cure
and relief of the seamen injured, whether by accident or
negligence of those on the ship, and for that purpose to
provide a suitably equipped medecine-chest upon the
vessel ; also in serious cases to put the seamen on shore



for surgical treatment, even if it becomes necessary to
deviate from the voyage.

This humane principle in general has been found satis-
factory. We see no reason why these remedies of the crew
should be changed, or made a matter of special legis-
lation.

D. — Actions by workmen and employees in port

In case of shore-workmen and other labourers working
on a ship in port, the ordinary recovery for negligence
should apply — that is, the shipowner should be answer-
able that the workman has a safe place in which to work,
and he should be liable also for not having competent
supervision. Negligence resulting without fault of the
owner, should not give a remedy, unless by application of
some modern Employers Liability Statutes, which, in this
country, have not been extended to ships and vessels.

Executive Committee of the Maritime Law Association
of the United States :

EvEReETT P. WHEELER,
FREDERIC DoODGE,
HARRINGTON PUTNAM.



REPORT

upon the Questions formulated by the
International Maritime Committee and upon the
Draft Articles Proposed by the Paris Commission.

Preliminary Observations.

The proposition to make the law governing freight the
matter of international regulation goes a step beyond what
has yet been attempted by the International Committee and
the several Conferences. Since freight is purely a matter of
contract, differing in this most important respect from the
questions which have heretofore been considered, no regu-
lation of the subject, by treaty or otherwise which may be
adopted, will prevail against a contract which does not
conform with the treaty provisions, unless such treaty
further provides that all contracts in contravention thereof
shall be void. We do not think that a provision of this
nature can be justified upon grounds of either necessity or
expediency, and we consider it both inadvisable, and at
the same time hardly probable, that the consent of the
several interests or of the several Governments could be
obtained to such a limitation upon the freedom of contract.
We favour, however, an attempt to secure uniformity upon
those questions which are not customarily the subject of
express regulation by the contract of carriage, such as the
questions covered by the Draft Articles adopted by the
Paris Commission.

Art. I. — Save as is hereinafter provided, no freight is
payable in respect of goods which do not reach their desti-
nation.
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We favor this provision in that it eliminates all question
of freight pro rata itineris, and we consider that such elimi-
nation is the best solution of the differences now existing
in the law of the several countries. We think, however,
that this article should allude to prepaid freight, as to
which there is now a difference between the law of England
and the laws of most of the other countries We would
suggest, therefore, that there be added to this article the
following :

« Any freight prepaid shall be returned unless an agree-
ment to the contrary has been made. »

Art. II. — Freight is payable in respect of :

1. Goods of which the value is made good by contri-
bution in General Average ;

29, Goods which have perished in the course of the
voyage by reason of their nature or inherent vice ;

34. Goods which are sold in the course of the voyage
on account of their damaged condition, whether the same
arises from their nature or inherent vice or from a peril of
the sea. '

Freight is also payable in respect of goods used or
sold by reason of the urgent needs of the ship, subject to
a right of compensation for an amount equal to the value
as they would have possessed at their port of destination.

Subdivision 1°

Our opinion is that this provision has no place in the
law regulating’ freight and that all rights in respect to
freight on cargo which is made good in general average
are properly a part of, and should be left to the law of
general average. '

Under the provision proposed, the cargo owner would
-be called upon to pay the freight on such goods and would
have such freight made good to him in general average in



addition to the value of the goods, and would naturally
contribute on such freight instead of the ship owner. In
other words the cargo owner would be in the same
position as if the freight had been absolutely prepaid and
not at risk, which we consider improper.

Subdivision 2°

We consider this paragraph objectionable.

In the case of cargo, such as fruit or vegetables, natu-
rally perishable, or such as coal subject to spontaneous
combustion notwithstanding the exercise of utmost care,
both the shipper and the ship owner contract with full
knowledge of the nature of the cargo and of the contin-
gencies which will attend its transportation, and both
should take the risk.

The ship owner can always protect himself by making
the freight payable in advance and not dependent upon
delivery at destination, and in case he does not do so0, he
should be considered to have assumed the risk in respect
to freight.

Where, however, the cargo has perished by reason of
its defective condition, the shipowner should receive
freight, and we suggest that Paragraph 2 be modified so
as to read :

« Goods which have perished in the course of the voyage
by reason of their defective or improper condition at the
time of shipment. »

Subdivision 3°
We approve of this provision, but think that the right
to freight should be limited to the case of a necessary sale,
and to cases where the cargo although damaged was in a
condition to reach destination in specie. We suggest there-
fore the insertion of the word #necessarily, before the word
sold and that there be added the words « provided such



goods were then in a condition to have reached the port
of destination i specie. »

The final paragraph of Article II we approve, except
that no provision is made for cases where the amount
realized upon the sale of the cargo exceeds the value of
same at destination. Any profit realized should go to the
cargo owner only, and the paragraph should be modified
so as to provide for this contingency.

We think a further subdivision or paragraph should be
added to this article providing for the recovery of freight
upon goods of a dangerous nature, shipped without notice
of their character, and destroyed during the voyage.

ART. III. — « Where a ship is, after departure, preven-
» ted from completing the voyage, the captain has a right
» to the agreed freight if the goods nevertheless arrive at
» their destination by reason of his exertions.

» If the reshipment can only be effected by the payment
» of a higher rate of freight, the excess is chargeable
» against the goods, saving for the right of the shipper to
» effect the reshipment himself or otherwise to dispose
» of the goods carried. »

This article is approved.

ART. IV. — « Upon all contracts of afireightment and
» carriage by sea, where the shipper does not provide the
» agreed cargo, he is liable to pay half the freight by way
» of forfeit and indemnity.

» Where a shipper loads only part of the agreed cargo
» he is liable for the entire freight on the whole quantity
» specified in the contract, subject to a right to a propor-
» tional reduction of his liability, if he is able to prove
» that other goods have been shipped in place of his own.

» The shipper, who, except in the case provided for



» under Article 3, resumes control of his goods, is hiable
» to pay the whole freight and to indemnity the captain
» in respect of all the expenses and losses occasioned by
» such resumption.

» The foregoing prowslons are equally applicable to
» general ships. »

The question of principle involved here is whether in
case of the failure of the charterer or shipper to furnish
the agreed cargo, the shipowner must prove the actual
damage sustained through the breach of agreement, or
whether such damage should be fixed by law. We favour
the rule prevailing in this country and in England of the
recovery of the actyal damages shown.

We recognize that the disadvantages of this rule are
that the ascertainment of such damages usually necessi-
tates either a suit at law or an arbitration involving delay
and the comparison of profits realized upon an entirely
different voyage.

In case the principle established by art. IV 1s adopted,
we consider that the proposed article is open to criticism
in applying the same rule to a general ship as to the char-
ter of an entire vessel. In the latter case a failure to furnish
any cargo breaks up the voyage, and the ship is bound to
seek another charter. In the case of a general ship this is
not the case. The ship still performs the voyage either
with the space empty or with substituted cargo. In the
former case the expense of performing the voyage is the
same, and the vessel loses the entire freight; half freight
would therefore not be an indemnity. In the latter case the
ship may fill the space with other cargo at little or no
expense, and would be able to collect full freight on same
in addition to half freight from the original contractor. We
think that the first paragraph of article IV should apply
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_ only to cases where the whole capacity of a vessel is char-
tered or engaged, and that the rule of entire freight less
freight earned, or that might have been earned from
substituted cargo tendered, should govern in the case of
general ships, whether the failure to furnish the agreed
cargo be total or partial ; and that the last words of the
Second paragraph should read — «if he is able to prove
that other lawful goods have been shipped or tendered in
place of his own ».

ARrT. V. — The differences of opinion existing in regard
to the legal attributes of demurrage would appear to be of
a theoretical description.

Claims in respect of demurrage enJoy the same protec-
tion as those in respect of freight.

They are payable without any special mode of procedure
or technicality. '

We do not consider it advisable to attempt to regulate
the question of demurrage, and are opposed to the requi-
rement of the observance of any prescribed mode of proce-
dure or technicality.

Regarding the subject of the treatment of freight in
General Average, we are opposed to the allowance of gross
freight and to taking any arbitrary fraction of the gross
freight as a basis of contribution. In our view the net
freight, ascertained by deducting the further expenses of
the voyage (exclusive of stores then on board), should be
the basis for allowances, and for contribution.

ADDISON BROWN,
LLAWRENCE KNEELAND,
WiLLiaMm R. Cog,
GEORGE B. OGDEN,
HARRINGTON PUTNAM.
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Registration and Publication of liens
on vessels

The Maritime Law Association of the United States, in

compliance with the request of the International Maritime
Committee in their circular letter of March 31, 1909,
reports as follows to the Permanent Bureau with regard
to the existing legislation and administrative means of
regulation and publication of liens on vessels in the United
States :
" It is expressly provided in the statute law of the United
States that no bill of sale, mortgage, hypothecation or
conveyance of any vessel or part of any vessel of the United
States shall be valid against any person other than the
grantor or mortgagor, his heirs, devisees and persons
having actual notice thereof, unless recorded in the office
of the collector of customs where the vessel is registered
and enroled.

From these provisions, however, bottomry bonds given
during a voyage to obtain money or material necessary for
repairs or to enable the vessel to prosecute the voyage are
expressly excepted. (U. S. Rev. Stats. Sec. 4192.)

No registration or record is necessary to the validity of
any of the other liens upon vessels which are recognized
by the Maritime Courts of the United States as arising
under the general maritime law of the country, such as
liecns for wages, salvage, towage, liens for collision
damages, the liens accruing in favor of cargo owners and
the liens for repairs or supplies furnished in ports where
the vessel is to be regarded as foreign. )

For repairs or supplies furnished in ports where the
vessel is to be regarded as domestic, liens enforceable in
the Maritime Courts of the United States may arise if the
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law of “the particular State, within wich the repairs or
supplies have been furnished, so provide. Such liens
require or do not require registration or record in order
ta be va.lid. according to the requirements of the particular

<State .in -question. In some of the States which have pro-

« vided for such liens, registry or recording is not required.

. In other ‘States various requirements of registry or recor-
ding have been imposed and the requirements imposed by
the different States vary widely in character and in detail.
It is not believed that the specific statement of the requi-
rements imposed by each of the States referred to, is
desired by or would be of assistance to the Permanent
Bureau.

FREDERIC DoDGE,
RoBERT M. HUGHES.
Firz HENRY SMITH, ]'.
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Publication of maritime Mortgages
and Liens ' '

The Code of Commerce of the Netherlands establishes
the following distinction : )

a) sea-going vessels ;

b) ships and vessels navigating on inland waters and
rivers and not going out of the boundaries of the
Kingdom ;

¢) ships for inland navigation coming from or going to
foreign countries and which are treated in the same way as
sea-going ships.

Delivery of sea-going vessels and of ships for inland
navigation having a burden of ten /lasts and more, can only
be effected by a deed transcribed on the Official Registers
which are specially kept for that purpose. (1)

The law of the Netherlands recognises two categories
of liens:

1° legal liens ;

2° contractual liens.

The legal liens, which are enumerated in article 313
and in article 315, 1° of the Code of Commerce, rank
prior to contractual liens, in the order established by the
law.

As to the second category of liens, (maritime mortgages

(1) Under this system, ships although they are moveables, are treated
according to the rules which apply to real estate.
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or « pand — en verpandbrieven), our law has adopted the
following system :

I. — In order to establish the lien, it is not necessary
thal the vessel be put into possession of the creditor.

II. — The lien must be stipulated by an official deed
mentioning the amount of the debt and of the rate of
interests agreed upon.

III. — This deed must be transcribed o\n the above-
mentioned Register.

IV. — The interests are guaranteed only for the two
last years.

V. — The rank of the liens is regulated by the priority
of their registration.

VI. — The lien becomes extinct when the ship after
having been transferred to a third party has navigated
during sixty days since leaving port, under tho name and
for account of her new owner, if the creditor has not
protested.

This provision howerer does not opply to sale of a ship
abroad. ‘

Administrative Rules.

Administrative Rules have been promulgated by two
Royal ordinances, the first of which is dated 1** August
1828 (Official Journal, n° 28) the other one of 21% June
1836 (Official Journal, n° 41).

The most important of there rules may be summarized
as follows : '

I. — The Registrars of Mortgages on landed estate
have to keep Registes for the transfer of ships and for
maritime mortgages.
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II. — A central Office is located at the Hague. It

receives copies of all deeds registered in the various local
offices.

III. — In every Office, they keep a register-journal in
which they inscribe day per day and in the order of
following numbers, the declarations and deeds which are
presented for registration.

Furthermore, there are Register-Books for transfers and
inscriptions, whilst a general Register is kept by the Cen-
tral Office.

The Registers of local offices are numbered,certified and
undersigned by the Justice of the Peace of the place where
each Office is located; those of the central office by the
President or by ome of the Counsellors of tke Court of
Appeal at the Hague.

Finally, there are auxiliary Registers, mentioning the
name of the vessels and of their owners, in order to faci-
litate researches and control.

IV. — The name of the office, the number of the register
and the date of the first inscription are indicated on the
ship by a sworn official, in indelebile writing and in
characters which can be read from a distance.

This official delivers a certificate which must be shown
to the Registrator in order to obtain the restitution of the
documents which are tendered for registration.

V. — In order to have the registration of a mortgage
effected, the creditor must either by himself or through a
third person, deliver to the Registrator at the Office where
the ship has been inscribed, two memorandums signed by
the creditor or by such third party, one of which may be
given on the title-deed presented to the Registrator, or on
the certified copy.
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Those memorandums must contain :

1° The mention of the creditor and of the debtor and of
the domicile elected by the first one within the jurisdiction
of the office ;

2° The date and nature of the title-deed with indication
of the official before whom such deed has been executed ;

3° The amount of the debt or the valuation of the con-
ditional and undetermined rights which are to be guaran-
teed, and the date of maturity of such obligations ;

4° The name and tonnage or description (dimensions)
of the ship, the office, date and number of her registration,
and the port or place within the Kingdom where the ship
generally calls.

The Registrar keeps one of the memorandums in order
to effect the inscription of same in the Register-Journal at
the date of presentation.

He restitutes immediately to the applicant the other
copy of the memorandum, at the foot of which he certifies |
the date of presentation. He must also, if requested to do
so, add within 24 hours, on the same memorandum, the
number under which i1t has been transcribed on the
Register.

Both certificats shall be signed by him.

Draft-treaty on Freight.

The Association of the Netherlands generally adheres
to the principles adopted by the Paris Commission. It
merely limits itself to propose an amendment to article 3,
29 paragraph : « The difference of freight must only be for
charterer’s account in case the captain has advised him in
due time of the impediment for the ship, so that the charte-
rer, if he deems fit, may effect himself the reforwarding of
his goods ».



NETHERLANDS

MARITIME LAW ASSOCIATION OF THE
NETHERLANDS

ANSWERS

to the questionnaire on Compensation due for
personal injury

1%t PART
Comparative law

The general principles ruling, in the Netherlands, the
liability of accidents involving death or personal injury,
are codified in the Civil Law of the Netherlands (art. 1401-
1407). They are the same as those of the French Civil
Code (art. 1382-1386) with this exception however that
according to our law, the act causing damage to third
parties must be an unlawful act («illicite ») which, accor-
ding to the jurisprudence of the Supreme Court of the
Netherlands, must be construed in a rather narrow sense,
as meaning an act which in contrary to a provision of law,
or which violates a right of another person.

The law ol 24 Junuary 1901, modified by that of 13* Ja-
nuary 1g9o8, regulates the « compulsory insurance of
workpeople against the pecuniary consequences in some
categories of trades.» Those accidents, against the con-
sequenses of which the workmen are thus insured, must
have happened in the exercise of their profession.
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This law includes within its scope a great many of pro-
fessions and among them that of the « skippers» who
although going often beyond the boundaries of te Kingdom,
never cross the seas, and also ithe sweet-water fishermen.

But it excludes the crews of sea-going vessels and
also the salt-water fishermen. However, the Code of
Commerce contains the following provisions in favour of
the shipscrews.

« Art. 423. —. Any member of the crew becoming ill
during the voyage, or who, either in tht/e service of the
ship or in a fight against enemies or pirates, is wounded
or crippled, is paid for his wages, cared for and cured,
and in case of being crippled, indemnified by arbitration
of the judge if any dispute should arise.

Art. 424. — The cost of care and medical aitendance
and the indemnities are for account of ship and freight if
the illness, the wounds or mutilation have been occasioned
by the service of the ship.

If they happened in a fight for the defence of the vessel,
the costs and indemnities shall be apportioned on the
ship, the freight and the cargo by way of General Average
contribution.

Art. 425. — It at the time of departure of the vessel,
the sailor who is ill, wounded or crippled, could not con-
tinue the voyage without danger, the care and medical
attendance shall be continued until the man be cured.

The captain is bound, before leaving, to defray those
expenses and to provide lor the sustainance of the sailor
who is 11l or wounded.

Art. 426. — The sailor, who 1s ill, wounded or crippled
is not only entitled to his wages until he be cured, but
such wages shall continue to be due to him up to the time
wlen he shall be back at the place whence the ship sailed
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and he shall further have an indemnity for the travelling
expenses on the homeward voyage.

Art. 427. — In the cases provided for in articles 424,
415 and 426, he has no other regress than against the
ship, the freight and the cargo.

As will be observed from the above-quoted texts, all
this does not refer to any quasi-delict. The law exclusi-
vely regulates some contingencies which may occur during
the execution of the contract of service.

There 1s no other law especially regulating the liability
in case of personal injury occuring at sea. The above-
mentioned articles of the Civil Code and of the Code of
Commerce must do for all cases, so that in fact sailors,
passengers or third parties — unless they may found their
action on a contract of service, on the contract of passage
or on any other special contract — can only rely on the
provisions of the Civil Code for their claims for compen-
sation.

It further results thereof that there is no reason to
make the distinctions drawn in the questionnaire in case
of an accident attributable to a fault or a negligence, either
of the shipowner of the capitain or of such persons for
whom he is responsible.

When replying to the questions below, we have only
considered the claims which are based on a quasi-delict.

I. — Conditions of liability

1. — Is the liability rvegulated by the common law, or is it
the subject of special legislation ?

See above.

2. — Is liability presumed, or must negligence be proved ?

Any fault (including negligence) must be proved by legal
evidence.
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3. — If liability be presumed, may such presumption be
rebutted on proof of accident or force majeure ?

There is no legal presumption of liability.

4. — Does the inherent vice or defect in inanimate objects
(breakdown of engines, machinery, ropes, &c.) give a right of
action ?

In such case, there shall be an action in so far that it
shall be proved that the vice or defect must be attributed
to a fault or a negligence of the Captain, or of such persons
for whom he is responsible, or of the shipowner.

5. — What proof is necessary to success in such action ?
Must negligence of captain or crew be proved as well as defect
in the engine or other object ?

See answer to question 4.

6. — Is proot of accident or force majeure admissible as a
defence ?

There is no responsibility if there is no fault or negli-
.gence; neither is there any in case of force majeure. So,
in any case where the shipowner shall need contrary
evidence, he shall be allowed to prove accident or force
majeure.

I1. — Persons Entitled to Sue

Does a right of action belong only to the person injured, or
does it equally belong to his widow or children ? Can more
distant relatives or personal representatives sue ?

The action belongs to the party injured, or after his
death, to his wife, to his childoen and to his relatives of
the ascending branch, provided that they were dependant
on the deceased. Damages are estimated according to the
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social standing and respective fortune of parties and
according to circumstances.

The relatives of a collateral branch, or the heirs, as
such, have no action. :

II1. — Damages
A\

i. — May material loss only be recovered by way of
damages, oy may damages also be awarded in respect of general
damage ? Do suchk damages include only damage dirvectly attri-
table to the accident, or do they also include damage indivectly
attributable ? '

The law allows all material damages which may be
foreseen, including all direct consequences of the damage.
But such damage as is of purely psychical character is not
taken into consideration.

2. — Is the amount recoverable fixed to a limited sum, e.g.
has a maximum vecoverable in such cases been fixed by any
‘law or proposed law? W hat is that limit, if any ?

The law does not provide any limit of that sort. We
refer however to the remarks made on question II.

IV. — Exonerating Clauses under contracts

Is it possible 1o contract out of the liability imposed by
common law 7

As far as the profession in question comes not within
the terms of the above-mentioned Special law, and that
the contract itself is not in contradiction with some legal
compulsory provision, or is not contrary to « public order »
or tq «morals », anybody has full liberty to exonerate
himself by contract for any legal liabilities.
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V. — Prescription

Is there a period of prescription, and is so, what period ?

For these matters, there is no shord delay of prescrip-
tion. The prescription of thirty years applies.

VI. — Nationality

Are foreigners and nationals upon the same legal footing ?

Article 9 of the law of 15% May 1829, containing the
general provisions of legislation for the Kingdom, says :

« The civil law of the Kingdom applies without distinc-
tion to Netherlanders and to foreigners, under the excep-
tions provided by the law ».

As regards the matter under examination, no such
exception exists.

The answers to the second part of the questionnaire,
relating to the «jus constituendum » require a thorough
study. We regret that the time necessary for such work,
has failed us, and we hope to come back upon the subject
later on, as we assume that the discussions which are to
take place at the Bremen Conference, will only serve to
« set in » these questions and that the latter will be again
on the agenda-paper of a following meeting.



DANMARK

DANISH ASSOCIATION OF MARITIME LAW

Compensation due in case of Personal Injury

In reply to a circular letter n® 22 which we received
from the International Maritime Committee, together with
two annexes, we beg to state that our maritime law admits,
as a principle, that the shipowner is responsible for the
default or negligence of his employee.

However, as far as it concerns damages in case of
personal injury, this rule only applies when the wrong-
doing person committed a negligence which is punishable
according to penal laws. In such cases, the shipowner may
take a regress against the captain for the amounts he has
been compelled to pay. We should wish that this legisla-
tion be maintained. We think it is already hard enough for
the shipowner to have to pay damages though being com-
pletely innocent. Such a rule can only be justified if the
safety of navigation requires it.

With the exception of Mr. Middelboe, we all think
this to be actually the case. In the great majority of law-
suits based on nautical faults, there is no negligence
(culpa) according to common law. So there is no reason
to compell the captain, who has acted to his best, to pay.
It would be still more unfair to compell the shipowner to
pay.



Those persons who run the risks of navigation at sea,
can cover themselves by insurance. Under this head, we
refer to the study of Mr. Hindenburg : « Of negligence in
collision cases and Shipowners’ Liability ». Antwerp 1899.

For the Danish Association of Maritime Law,

A. HINDENBURG.



ITALY

ITALIAN ASSOCIATION OF MARITIME LAW

(NEAPOLITAN SECTION)

REPORT
on the Draft-treaty on FREIGHT

The Neapolitan Section of the Italian Association of
Maritime Law has examined the international draft-treaty
on Freight, and in the last meetings the following resolu-
tions have been taken :

ON ART. I

The draft-treaty as put down by the Commission of
Paris is based upon a principle which is different to the
utmost from the system of the italian legislation.

Between the three systems — freight pro rata itineris,
freight of equity and the English system according to which
no freight is due when the goods do not arrive to destina-
tion — the Commission of Paris has preferred this last
system. '

There is no possibility to pretend that a principle admit-
ted in one legislation should be predominant and exclude
the principles of other legislations, and, in order to come
to an international agreement, mutual concessions must
be made.

The Neapolitan Section, considering the dispositions of
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the draft-treaty, which moderate and modify the strictness
of the abrogation of the pro rata itineris freight adheres to
the draft-treaty as put down, and admits even the principle
contained in article 1. But at the same time the Association
cannot help pointing out the difficulties which the assent
to a system essentially different from that adopted by the
Italian Code should have to meet with in case of an inter-
national agreement. Such assent should necessarily lead to
a complete alteration of all the provitions of the Code
and to their adaptation to the contents of the draft-treaty.

Al the time of the Conference of Venice the Italian
Association has presented conclusions based upon the
same reasons of equity as those which lay at the bottom
of the system of freight pro rata ilineris, this last system
being in accordance with our national traditious and having
its consecration in the provisions of the Commercial Code
in articles 561 and subsequ. put into relation with art. 388
and foll. which regulate the contract of carriage.

The reasons of these conclusions have been broadly
explained in professor Peronne’s study which was written
at this occasion.

ON ARTICLE 2

This article shows the exceptions to the principle esta-
blished in article 1, and it contains a moderate solution
between opposite tendencies.

It should be desirable that at the time of the discussion
which shall follow at Bremen, a declaration were entered
in order to know wether the exceptions of art. 2 are strictly
determined and exclusive or not.

As the four cases provided in art. 2 are exceplions they
should not allow an extensive interpretation, such interpre-
tation being in contradiction with the idea of exception.
But it would be reasonable to explain that when nationa
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laws consider similar cases also as exceptions, such cases
ought to be deemed a part of the exceptions of art. 2.

The four exceptions of art. 2 are just and fair ; therefore
they ought to be accepted. The first because it should be
unfair that the consignee who receives the value of the
goods, should make a profit on it without paying the freight.

It 1s reasonable to agree with the second exception, as
the risk must exclusively rest upon the owner of the goods.
And it should also be ascertained if the inherent vice of
the goods 1s equivalent to the loss of goods by the ship-
per’s act because it should be unfair that the freighter
(shipowner) should sustain the consequenses of facts he
has not to meddle with.

There is no doubt about the rightfulness of the third
exception, but the same questions we have spoken of
about number 2 rise again in the hypothesis provided in
number 3.

Concerning the exception provided by number 4, a
member of the Neapolitan section suggested instead of
the expression « in consequence of urgent needs of the vessel »
it would read better : «in consequence of urgent needs of
navigation ».

In any case, as this 1s a general disposition which must
be adopted by all the States which shall give their assent
to the International agreement, this section of the Italian
Association is of opinion that the fourth exception proposed
provides the selling of goods for the necessaries of vessel
and navigation, this expression being understood to include
the cargo, passengers and whatever may be connected
with the vessel.

ON ART. 3.

This article deals with the obstacles preventing the
accomplishment of the voyage and includes in a rather
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broad expression all the possible hindrances for a vessel
to finish her voyage. This article is an other mitigation of
the abrogation of the freight pro rata itineris. When, in
consequence of an obstacle the vessel cannot accomplish
her voyage and the captain succeeds to bring the goods to
their destination, it is fair an just that he should receive
the whole freight agreed upon, being understood that he
shall be at liberty to choose the means of carriage in order
to send the goods forward to destination.

ON ARTICLE 4.

This article deals with the case when the charterer does
not supply the whole cargo; it is necessary that the
captain should not be submitted to strict formalities and
absolute delays.

Carriage at sea needs dispatch. Vessels may not remain

idle. The business they are intended for does not allow of
- formalities too strict. '

Naturally, il evidence must be given as to the propor-
tional reduction for such goods which have taken the
place of those which have not been supplied, the rules of
common law must be referred to for any question of proof,
the manner to present the defences, and so on. Such details
are supposed to complete the general principles, but an
International draft-treaty cannot deal with them.

In the case provided in the second paragraph of article 4,
it seems that the condition intended is similar to that of
the disposition put down in the first part of same article ;
and in the face of the other conditions it seems logical to
apply the same soiution of payement of half-freight and
to pay the costs of loading and unloading.

ON ARTICLE 5.

The Draft-Treatry rejects any doctrinal question about
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the nature of demurrage, in order to know wether they
must be considered as an additional freight or as damages.

Notwithstanding this, two principles are established in
that article :

Demurrage has the same securities as freight.

Demurage is due without formal protest or formalities.

In the majority of the cases demurage is stipulated in
the charter-parties, or the customs admit them according
to a certain extent, and they must be considered damages
for the prolongation of te charlering during a certain time,
after which the « extraordinary » demurage commences.

It would be useful for the Conference to resolve the
following doubt : what about the manner to determine
demurrage with regard to the lien which apply to same as
well as to the freight.

Questionnaire on the Recorvery of
Compensation in respect of Personal Injury

This Section could not examine this Questionnaire
which arrived too late. The section can only express the
resolution that uniform principles may regulate both method
and measure of compensation, in order to establish a
certain equality between the parties injured whatever their
nationality may be.

This problem, however, is very vast and not easy to
resolve in so short a time.

This seclion especially must be grateful towards the
International Maritime Committee for having considered
this difficult problem and for its having opened the discus-
sion on a matter we insisted upon at the time of the
Conference of Venice.

We can only point out al this moment concerning
accidents sustained by the crew, and compensation in
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case of bodily injuries or death. that it would be conve-
nient that the law of the flag should regulate these accidents

Whatever their nationality may be, those who agreed
becoming a member of the crew have submitted them-
selves to the law of the flag; and it should be natural
that the same law should be accepted to regulate the
accidents.

At the present time in almost all countries workmen’s
compensation Acts have been passed and it is very rare
that this matter should be abandoved to private agreements.

In any case, as the members of the crew have submitted
themselves freely to the law of the flag of the vessel on
board of which they engaged, it should be fair to consider
the same law as chosen by themselves to regulate the
accidents which may occur to them during their service
on board.

Nabples, the 9 of August 1909.

- F. MIRELLI, Vice-President, reporter
E. SopranoO
M. RopINO
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-ITALIAN ASSOCIATION OF MARITIME LAW

(SECTION OF GENOA)

QUESTION OF FREIGHT.

Report on the text proposed by the
Paris-Committee.

The rules embodied in the Draft-Treaty of the Paris-
Commission are chiefly inspired by the principle that no
freight 1s due when cargo cannot reach its port of des-
tination for reasons imputable to the vessel. It is thus
the abolition of the proportional freight (pro rata itineris
peracti) which the Paris-Commission proposes, that is to
say the abolition of the system adopted by the Italian
Code and by nearly all the continental legislations.

And this solution is certainly more in harmony with the
nature of chartering, which, being principally a contract
of carriage, does not allow partial execution, and which
is only accomplished by the carriage of cargo to the port
of destination.

But if the cargo does not arrive owing to damages
having occurred to it during the voyage, there is no
reason why the vessel should lose the whole amount or
part of the freight which has been stipulated for the
carriage.

And the shipper cannot in any case free himself of this
obligation by abandoning the cargo.

. One traditional exception to this principle is admit-
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ted by several Codes, including the Italian code, to the
benefit of the owners of casks containing liquids in case
the casks arrive empty or nearly empty at destination.
But this exception must be abrogated, it being not justified.

A fortiori, the whole freight shall be earned by the
captain when the cargo-owner whose cargo did not arrive
at destination, receives the value of same on the basis of
the price it would have been worth if it had accom-
plished the voyage. Such is the case of goods which
have been voluntarily sacrificed for the common safety,
or which have been sold during the voyage for the vessel’s
necessaries.

In the case, however, where the shipper, losing his
goods owes nevertheless the whole freight, if the captain
succeeds in taking other goods instead of those which
perished or were sold in consequence of their state of
average and in earning a new freight, it is fair and just that
the benefit thereof should not be entirely go to the captain.

The Italian Association are of opinion that this new
freight ought to be shared between the captain and the
preceding shipper, thus rejecting for reasons of expediency
and equity the too exclusive opinion of those who would
attribute this freight wholly to the preceding shipper.

The captain must, as a matter of fact have an interest
in trying to substitute new goods to those which perished
or were sold and, on the other hand, it must not be lost
out of sight that a new cargo involves for the captain both
care and responsibility which he could avoid if he finished
the voyage without substitution.

On another hand, the consequences of the abolition of
the distance-freight must not be extended so far that the
cargo-owner would make a profit by the events through
which the vessel has been prevented from accomplishing
her voyage. And this could occur if he were allowed to
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reforward his goods to destination at a rate which would
be lower than the original freight or to withdraw the
merchandises by selling them at an intermediate port and
getting for same an equal or a higher price than that which
he could obtain at destination. In such case it would only
be equitable that he should be liable for payment of a
portion of the freight; indeed, if he were not, he would
most injustly get a profit to the expense of the vessel.

These are the reasons which have decided the Italian
Association to propose the addition of the following para-
graphs to articles 2 and 3 of the draft-treaty :

ART. 2.
Between no 2 and the last paragraph :

In no case shall the shipper be allowed to free himself of his
obligation to pay freight, by abandoning the merchandize.

After the third paragraph :

New freight which may be earned by the captain on the
carriage of goods shipped instead of those which were lost or
sold in the course of the voyage owing to their damaged con-
dition, shall be divided by halves between the cuptain and the
former charterer.

h ArT. 3.
After the last paragraph :

By way of exception, the captain shall be entitled to a portion
of the freight, if the charierer succeeds to forward the goods to
their destination by other means at a lower vate than the ori-
ginal freight, or if the goods are sold at the port (of call) at a
price equalling or exceeding the value at destination.

In the former case, the freight payable to the captain shall
be determined by calculating the difference between the original
Sreight and the price of the new carviage, and in the second
case, it shall be fixed ex aquo et bono.
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The discussion as to the juridical nature of demurrage
is not completely a theoretica] one, as it appeared to the
Paris Sub-Committee.

The consequences may differ very essentially, according
as demurrage 1s considered as an accessory of freight or
as damages or indemnities.

In the first case, demurrage is to have the same fate as
freight itself, being subjected to the same risks and having
the benefit of the same privileges — and this could not
be, juridically speaking, in the second case. ’

But it appeared to the Paris Sub-Committee that by
not adhering with too scientifical severity to the prin-
ciples, they could best solve the difficulties arising, on
the matter of demurrage, out of the numerous divergencies
now existing in the laws and customs of seatrading
countries.

‘We must therefore limit ourselves to simply formulate
a few general rules that shall benefit the interests of
maritime trade, and taking especially into consideration
the ever increasing requirements of steam-navigation.

With this object, the Italian Association propose to add
to article 5 a further paragraph, stating that demurrage
shall continue running also on holidays and on such days
on which the loading or discharging are impeded by events
of force majeure.

An exception to the rule established by the last
paragraph of the same article has further been proposed in
order to meet a case, which however seldom, may still
occur, viz ; when no delay for loading and discharging.
has been fixed, either by the contract between parties or
by the customs of the port.

Article 5 would therefore be worded as follows : '

Demurrage shall have the benefit of the same guaranties as
freight itself. g ) o
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Demurrage shall not be suspend-d, either during holidays,
or owing lo events of force majeure.
t Payment of demurrage shall not be conditional upon any
special legal processor formalities, excepl in the case where no
delay for loading or dicharging has been fixed either by the
contract or by the cusloms of the port.

'International Publications with regard to
Mortgages on Ships

The Italian Association of Maritime Law propose to
insert in the drafttreaty on Maritime Mortgages and
Liens, a provision to the effect : o
- that, in order to be acknowledged in the Contracting
States, the Mortgage shall have to be mentioned in the
Certificate of nationality of the ship,

and that the mortgages shall rank among themselves
according to the date of inscription on the certificate of
nationality.

This is the system followed by the Italian Code of

Commerce, and, with regard to international publicity of
maritime mortgages, this system is, certainly, the surest
and the most practical one; for, as the certificate of
nationality must be always kept on board, third parties
have a very simple means to know accurately in how far
a.ship is burdened with mortgages. - ;
" The only objection which might be raised against this
system is that it could involve as a consequence that it
would render impossible to mortgage a ship in the course
of a voyage. But this difficulty has been met by the Italian
legislation. .
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Art. 489 of the Code of Commerce provides that if the
conclusion of the Mortgage takes place within the Kingdom
while the ship is on a voyage abroad, it may be agreed
that the inscription on the Certificate of nationality shall
be effected at the Consulate of the place where the ship is
laying or for which she is bound, provided that such place
be named in writing at the very moment when the
transcription of the title is demanded. In such case the
Director of the Merchant Shipping Office has to send
immediately a copy of the title authenticated by him, to
the consular officer in question, the expenses being borne
by the party demanding it.

The contract is only valid, as towards third parties,
from the date of the inscription on the certificate of
nationality.

This system has worked since January 1% 1883 — date
at which the Code came into force — and this experience
has shown that the working of this system does not at
all involve the inconveniences which they feared it would.

Questions of Freight With regard
to General Average

I

Shall freight contribute as per XVII* York & Antwerp
Rule (under deduction of port dues and crew’s wages
which would not have been incurred if ship and cargo had
been totally lost at the time of the act of common average
or the sacrifice) or according to the system of valuating at
a lump sum the proportion between net freight and gross
freight, outside of the special circumstances of each case ?
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Note. Under Belgian law, net freight is valuated at one
half of the gross freight (art. 105 of the Law of 21%* August
1879) and under German law, it is fixed at two thirds of
the gross freight (art. 721).

ANSWER. — The system to be preferred is to fix at a
lump sum the proportion between net freight and gross
freight, and practical experience proves that it is equitable
to fix the portion of freight liable to contribution, to two
thirds of the gross freight acquired at the time of the
discharging or lost on account of the common average.

1I

Freight acquired (ship lost or not lost) and which is free
of contribution for the freighter, shall it be calculated
entirely against the Charterer in the value of the goods
saved, or shall it be taken only under deduction ot the
items mentioned under the preceding number ?

ANSWER. — When freight is at risk for account of
charterers, no deduction must be made. In fact, when
freight has been prepaid, or when it is stipulated as
payable ship lost or not lost, it is the total amount of
freight which is at risk, because port dues and crew’s
wages subsequent to the General Average, would not have
been saved for the Charterers if, at the time the General
Average occurred, ship and freight had been lost. In that
case, freight must be considered as embodied in the
merchandize, the value of which it increases.

For the Italian Association (Genog Section)

BERLINGIERI, Reporter.
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A
I

An international settlement of the question of compen-
sation for damages caused to passengers in case of loss of
life or personal injury, is nowadays a necessity. Indeed,
owing to the extension of the carriage of passengers by
sea, such accidents occur very frequently ; and the way in
which compensation is to be allowed has become a
question of great social importance.

But before Government can adopt into legislation some
principles of compensation on an equitable basis, it must
have a certainty that the other States will adopt similar
laws. If not, it would lay upon the ships under the national
flag a very heary burden in favour of the foreign compe-
titors, which would only handicap the national flag. This
reason, though one dares not always to acknowledge it,
has hitherto prevented the legislature from taking up the
question with a view to solve it.
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I1

The obligation of the owner of the carrying ship to
indemnify the passenger for any damage suffered by reason
of loss of life or personal injury — is it a liability arising
out of the contract, or ex delicto ?

This is a very nice question and in no way easy to solve.

The question is of very great importance if we mean to
solve it de lege lata. But if, if we are going to answer the
question de lege ferenda, it loses almost all practical
importance, because the legislator may drop all conse-
quences arising out of the general principles of law when
fixing in a new code the fundamental principles.

As however, the point is not without its own interest,
we are going to consider it briefly (1). Besides, this study
shall be of use for discussing the provisions of the new
legislation.

There 1s a great difference between the contract of
carriage for goods and the contract for the carriage of
passengers. All writers admit this. But the difficulty arises
when it must be ascertained what is the difference.

As a matter of fact, the contract for carriage of goods
as well as the contract for the carriage of passengers are
neither mere contracts of locatio-conductio vei nor purely
locatio-conductio operis contracts : they are contracts of a
different nature, although they are in close connection
with a localio-conductio operis.

(1) In France theorists and Jurisprudence have examined that
question from the point of view of the general principles of law, there
being no text of law on the subject.

For «obligation arising out of a contract»: Lyon-Caen and
Renault, Cours V § 835 and III § 709. For the contrary opinion :
Feraud-Giraud, Code des Transports I1I, n* 420. Cour de Cassation,
10 November 1884. Lewis-Boyens 11, p. 394. For Italian law : Vivante,
Trattato § 025, Bruschettini, § 7.
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By a contract for carriage of- goods, the Shipowner
undertakes to receive the merchandise on board his vessel,
to carry and to deliver it to the consignee. His chief
‘obligation 1s the carriage from one place to another. But
in each carriage of goods, there is. so to say, a pactum
adjectum de custodia, by which the Shipowner undertakes
to guard during the voyage the goods entrusted to his care.

When, on arrival of the ship, some goods are missing,
the Shipowner who cannot deliver them to the consignee,
fails to his obligation of custodia.

His obligation to deliver the things is derived out of the
contract, and so is his obligation to indemnify the con-
signee in case he is unable to deliver these things to the
latter. If the proof of the existence of a contract of carriage
is supplied, the Shipowner is bound to deliver the things
carried ; if he does not, then the things are presumed to
be lost owing to his negligence ; and he cannot free himself
of this presumption unless he proves that the loss was due
to a fortuitous accident or to a force majeure, or to a
inherent vice of the thing itself.

As a general rule, the Shipowner undertakes the custody
of the goods to be carried; but there are some instances
where the custudia is not entrusted to him — such is the
case, f. i. with the luggage of passengers which the latter
keep with them in their cabins. In such case, as the
Shipowner is not bound to guard the things, if the latter
happen to be lost, he is only liable according to the princi-
ples of common law re obligations ex delicfo. The passen-
‘ger has to prove a fraud or a culpa on the side of the
shipowner.
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This solution, which in itself cannot be contested, is
admitted by the modern legislations (1).

By the contract for carriage of passengers, the Ship-
owner (2) undertakes : 1° to give to the passengers board
and lodging; 2° to carry them from the country where
they embarked to the land of destination. Beyond these
parts of the contract, a pactum adjectum de custodia is
neither customary nor concluded in fact. \

Some writers (3) contend that the shipowner, undertakes
the obligation to land the traveller safe and sound. Such
obligation might indeed be admitted for a cargo of horses,
but it is quite out of the question for persons who are free
of their motions on board the ship. If a horse was to fall
sick owing to a draught of cold air, the shipowner would,
of course, be liable for it, because be has the custodia of
the animal; but the case would be quite different if a
passenger should die in consequence of a cold caught on
board.

If an accident happens to a passenger and if this accident
is imputable to the shipowner, then this accident cannot
be considered as being one of the consequences of the
contract of carriage, but only as happening in relation to
the carriage. And there is no juridical relation whatever
between the accident and the contract of carriage.

The juridical nature of the various parts of the contract
for carriage of passengers is still better illustrated by the
example of the following contract which is on many points
similar to the contract for carriage of passengers.

(1) Lyon-Caen. Op. cit. V, § 835. — Belgian law of 21 August 1879.
Art 122, al. 2. — German Rules on Railways, of 15tf November 1892,
art. 34. — German Code of Commerce, § 465 par. 3. — Lehmann,
Lehrbuch des Handelsrechtes § 2:6. — Lewis-Boyens, Vol 1I, p. 393.

(2) Op. cit. Lewis-Boyens. II, p. 393.

(3) Lyon-Caen. Op-cit III § 709.
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. The Master of a boarding School undertakes to give his
pupils board and lodging; he is not liable, under the
contract, for personal injuries which may befall the pupils.
Is the master of the boarding school bound to lodge safe
and sound and to give board to the pupil ? If a pupil should
become ill in consequence of bad quality of food owing to
the bad condition of the kitchen-utensils, the master of
the boarding school is liable in damages. But this obliga-
tion to preserve the health of the pupil is limited within
the bounds of the contract. The Schoolmaster is liable
under the contract for any illness or injury due to the bad
condition of the lodging or the defective quality of the
food. But to say generally that the boarding-school
master, 1s, under his contract,bound to keep the pupil safe
and sound in any respect, this would be indeed a very
wrong notion, that nobody would dare to maintain.
Nevertheless, the essential juridical parts of that contract,
with the exception of the movement from one place to
another, are quite the same in the two contracts (1).

(1) From which I draw the conclusion that the shipowner is liable,
under the contract, for any accident which relates to the liabilities
undertaken in consequence of the contract; but as he has not
undertaken an obligation of cusiodia, he is not bound to land the
passenger safe and sound from any accident in general. Conse-
quently, if a passenger does not arrive safe and sound at destination,
the shipowner is not, ¢o ipso, liable under the contract. because the
mere fact that the passenger does not reach his destination safe and
sound involves no infringement of the obligations of the shipowner.
If the passenger proves that he was injured in an accident due to the
negligence or default of the shipowner’s servants (or to the defective
condition of the ship’s gear) then the shipowner is liable, under the
contract in thal special case to compensation for the bodily injury
caused to the passenger.

i Besides, the presumption of negligence of the shipowner may very
well accord with his obligation ex delicto. F. i. the owner of a motorcar
which was driven by a «chauffeur», is liable ex delicto towards
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According te the principles of common law (1) the
shipowner is liable for the acts of Master and crew, not
only in consequence of the contracts concluded withthem,
but also in consequence of the negligences [dolus of culpa)
committed by themselves in their service.

But if we were to apply these principles, compensation
for damages caused to passengers for loss of life or
personal injuries would become almost a mere delusion:

Under common law, the passenger has to prove :
1° the negligence of the shipowner or of his crew ; 2° the
amount of indemnity corresponding to the damage
sustained.

It is very difficult to supply these proves, especially
when the passenger is poor whilst the shipowner is a rich
Company. Such law-suit would be so long and so expen-
sive that the passenger would be unable to carry it on.

It is therefore an absolute social necessity that these
matters be regulated according to the principles of social
justice.

On one hand, to facilitate the proof to be supplied by
the passenger, on the other hand to lower the maximum
of indemnity due by the shipowner ; these are the two
principles on which modern legislation ought to be based.

Besides, if it is necessary, for reasons of social justice,
to give compensation to the injured passenger, we must
not forget that the shipowner’s liability is already a very
heavy one, because he has to answer for negligence of
persons (master and crew) whom he is obliged to employ
on his vessel and over whom he has no sufficient control.

passers-by injured by the motorcar. Nevertheless, the laws on motor-
driving admit a presumption of fault of the owner.
(1) Windscheid Pandekten § 455, n® 7. Dernburg Pandekten 1I § 132.
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The new legislation ought therefore to be based on the
following principles :

1° The shipowner shall be liable not only for his
own negligence (dolus et culpa), but also for the negli-
gence of the captain, the members of the crew and
generally of any other person occasionally or permanently
in the service of the ship. He shall be liable for defective
or bad condition of the ship’s gear. This absolute respon-
sibility of the shipowner, although it be rather unknown
in common law, is in conformity with the requirements of
modern social justice.

20 If an accident happens to a passenger in the course
of the voyage, there shall be a presumption of negligence
against the shipowner, without the passenger having to
prove it. But the shipowner shall be allowed to prove that
the accident is due to a force majeure, to a fortuitous
accident, or to another passenger. If there is some doubt
as to the cause of the accident, then the negligence of the
shipowner shall be taken as established, seeing that there
exists a presumption against the shipowner.

3° The question of fixing the amount of the indemnity
due in consequence of the accident, gives raise to the
greatest difficulties.

\%

According to common law, any person party who causes,
by his negligence, a bodily injury to another party, is
bound to fully indemnify the latter. But of what does the
damage of the injured party consist ? This is a much contro-
versed question not only de lege lata but also de lege ferenda.

As a matter of course, the injured party is entitled to
the medical costs, nursing and sustainance during the time
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of his illness. He is also entitled to an indemnity operarum
quibus caruil aut cariturus est. (B. 7. Pand. 9. 3.)

But has the injured party a right to an indemnity for
other reasons ? .

Roman law introduced the rule corpus in astimationem
non venit. But on the other hand compensation in full was
possible for the corpus servum, which had a venal value;
this value representing the full indemnity. This rule esta-
blished the difference between free citizens and slaves.
It is not only a hymn to lyberty, it is at the same time an
affirmation of a truth which is still ruling to day.

It is indeed very difficult to prove the loss wich may
result from a personnal injury and it may often give
occasion to abuses. How are we going to fix the value of
the life of a rentier,of a child, of a lady without profession?
How is it possible to calc/ulate the personal earnings of a
banker, or of a merchant, or the prospects of a painter-
artist or musician, who loses his hands or his voice ?

If all this is to be calculated by valuation of probabi-
lities in favour of the passenger, will it not very often
prove most unjust for the shipowner ? Besides, to fix such
indemnity would reguire long and expensive evidence and
occasion endless litigation which would prove ruinous
even to the gaining party. ’

It is true that this matter could be regulated by way of
life-insurance. This institution of life-insurance comes to
our assistance on two different points : It may enlighten
us as to the amount to be paid to the Insurer so that the
latter may pay ont a life-rent to the injured party. And
the Insurer might undertake to pay out to the.injured
party, during the whole term of his life, the annuity due
to him.

- But neither Insurance, nor any other institution could
give any accurate information as to the probable future



— 136 —

earnings of the party injured. Events which we can by no
means foresee to-day may make it quite impossible to
foretell what somebody may be able to earn at a future
time. Who could tell what a beautiful dancer might earn
in future, if she does not lose one eye in consequence of
an accident ? Who can foresee whether a boy of ten years,
son of a poor music-teacher would not become some day
a well paid tenor-singer ?

These principles adopted by Roman law, we also find
back, with slight modifications, in the German civil
law (1).

In matters as those under discussion, which must be
regulated on principles of social equity, the fixation of
compensation must be based on the main-damage actually
and immediately sustained.

Consequently :

1° The only positive basis shall be the loss of the actual
earnings of the person injured ;

2° neither the possibilities or prospects of a bettering of
the social position of the party injured (if f.1. he was a
public officer and could be promoted according to his
period of office), nor general damage (« dommage moral »)
nor indirect and mediate damages should be compen-
sated (2). Butitis quite evident that a difformity occasioned
to a lady-dancer by an accident, must be valuated at an
amount of money, seeing that a beatiful dancer can earn
much more than a dancer who has become deformed.

(1) On German civil law, see v. Liszt, Die Delikts-Obligationen im
System des BGB. — Windscheid-Kipp § 450, p. 947-959. According
to said law, compensation for loss of life is due to those who had a
legal claim on the deceased for their sustainance..

(2) Here we diverge from the rules of common law which in fact,
vary in every legislation ; but of which the best regulation is to be
found in German civil law.
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VI

When personal injuries have caused a lasting unability
to work, the indemnity due to the passenger in conse-
quence of such injuries must be transformed into life-
annuity : this 1s better appropriated to social requirements.
But this way to settle compensation may prove dangerous
for the injured party’s interests, f. i. if the shipowner
becomes insolvent. In order to avoid this, it is suggested
to resort to life-insurance. The shipowner should have to
pay, either to the State’s Treasury or to an Insurance
Company of first standing and appoin'Eed to that effect by
the law itsell, such amount as would cover, according to
official tariffs, an annuity for life equal to the compensation
due to the injured passenger.

The system of life-annuity has been adopted by the
German civil Code (1).

VII

If the passenger is not only injured, but if he dies in
consequence of the accident, how shall compensation be
made ? In such case, there are, outside of the difficulties
relations to compensation for damage caused by personal
injuries, two other points which appear very doubtful.

1° Human life may not be the subject of pecuniary
transactions (2) : the heirs of a person, or his creditors

(1) The German Civil law Code, § 844 adopts this mode of com-
pensation. Windscheid-Kipp, 1. c. page ¢56. The annuily is paid by
instalments every three mouths, each instalment being due by antici-
pation.

(2) Human life in itself has no pecuniary value. For a living man,
life has a pecuniary value in so far as he may by his work (or withont
working in the case of a person entitled to an annuity or to a pension
&c.) earn money ; put for a third party, the life of another person
cannot have a value in money, because such third party cannot him-
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cannot contend to be entitled to the value of the life
of the deceased passenger.

2° There are indeed persons who suffer a pecuniary loss
by the death of the passenger. So, f. 1. death may cause
damage : 1° to the heirs if the passenger enjoyed an im-
portant usufruct allowing him to lay by some economies
of which the heirs could have a profit, 2° to an insurance
Company having insured the life of the passenger and
which is bound to pay out to pay out the amount assured
to the heirs of that passenger immediately after his death
occurring in consequencé of the accident and which is
losing thereby all subsequent premiums; 3° to the persons
who depended for their subsistance upon the deceased.

But the shipowner has not to indemnify all those per-
sons. There is no reason to grant compensation of all
damages, even mediate, which death has caused.

As a matter of principle, he who causes death ought to
pay to the heirs of the deceased an amount corresponding
to that which the death would have earned during the
natural term of his life. The heirs, on receiving that amount
would have to provide for the sustainance of those who
were dependent upon the deceased, in consequence of a
lawful obligation. But positive legislations have solved
these questions in different ways.

Roman law (1) does not grant to the heirs a right to

self draw a profit out of another man’s life. A workman who engaged
his services and received an advance on his wages, if he refuses to
work, cannot be compelled to do work but only 10 pay back the
advance received, with damages. But if the workman happens to die,
the party who paid the advance cannot, claim back these advances
from the person who caused the man’s death. Neither Roman law,
nor moderne law recognise any right to damages against the perpe-
trator of a delicium in favour of the party who has personal rights (not
rights in 7em) against the person deceased or injured.
(z) Windscheid, § 455. — Dernburg 11, § 132.
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claim compensation for the life lost, and only admits such
right to the persons towards whom the deceased person was
legally obliged to give food. These persons may claim the
necessaries for life from him who caused the fatal acci-
dent. The German civil Code grants a right to an annuity,
equal to the probable term of the deceased person’s life, to
every person who had or ought to have the right to receive
from the deceased the necessaries for life according to law.

VIII

As a matter of course, he who caused the accident could
not be obliged to pay any compensation if the passenger
killed through the accident was absolutely unable to work
and to maintain other persons.

X

Should a maximum of compensation or a lump sum be
fixed in order to provide for such cases where it becomes
almost impossible to estimate the damage ?

This again is a very difficult question.

If the shipowner was obliged to pay compensation for

"all damages sustained by passengers, he would in many
cases be a ruined man owing to the enormous amounts of
damages he would have to pay.

The absence of any personnal default of the shipowner,
and the extensive amount of damage which an accident
may cause, have suggested the idea to fix a maximum of
compensation. Impressed by these ideas, modern legis-
lations with regard to accidents cause by motor-cars (1)

(1) The Austrian law of gth August 1908 on motoring, does not
contain any limitation of liability. The German law, passed on March
27th 1909, provides that: 1°in case of loss of life of, or personal
injury, to, one person, the maximum-indemnity shall be a capital of



have fixed the maximum of compensation payable to one
person injured by an accident, at Mk. 50,000 and and Mk.
150.000 when several persons are injured by the same
accident.

We have thought that for injuries caused to passengers
owing to an accident, we could fix a maximum of com-
pensation of 20,000 francs. We did not however think fit
to establish a maximum for such cases where an accident
should injure several persons simultaneously, because such
provision would be too unfair, considering the great
number of persons who might be injured by an accident.
Besides, the limited liability of the shipowners establishes
as a maximum the value of the ship (1).

X

As the shipowner’s liability (2) is a question of public
order, he cannot escape same by contract. Besides if such

50,000 Marks or an annuity for life of 3,000 Marks; 2°in the case
of loss of life, or personal injury to, several persons by the same
accident, the maximum of the total indemnnity shall be a capital of
150,000 Marks or an annuity for life of g,000 Marks. Compare von
Randa, Goldschmit’s Zeitschrift finr das gesammte Handelsrecht,'
Chap. 64. page 394.

(1) According to the English system, the shipowner is liable,
towards the persons injured by reason of the negligence of the
Master and crew, up to £ 15 per gross ton registered. Boyens, op.
cit. I. p. 186. The Government of Germany. in their proposals sub-
mitted to the Brussels Diplomatic Conference of 1gog, adopted the
English system, providing however how this amount shonld be
apportioned. We can'only adhere to these proposals, but we think
that this rule should be brought into harmony with the fixation of a
maximum of compensation of 20,000 per person injured or killed.

(2) If the captain is sole proprietor, or co-proprietor of the ship,
he cannot have an action for compensation against himself or against
his fellow-owners, according to the principles of common law. But
with regard to the principles of social justice, it would be proper to
give to the captain who is sole owner or part-owner of the ship, a
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clause were permissible, the law in itself would lose every
pratical value, seeing that the shipowners would never
fail to insert in the contract of carriage (or passenger
ticket) such exonerating clause : the passenger would not
mind it particularly at the time and even it he did, he
could by no means compel the shipowner to strike out
that clause. :

XI

Foreigners and national subjects ought not to be treated
on the same footing, unless there should be an inter-
national agreement providing so.

XII

A prescription of one year {from the date of the accident
would be sufficient; but if the accident has caused the
death of the passengers, the delay of prescription ought
10 be two vears.

XIII

The exclusive character of the provisions of the present
draft is of paramount importance. For the passenger it
‘involves an advantage : by rendering more easy the obli-
gation of proof — and a disadvantage : it limits the
indemnity.

If the passenger does not rely on this special law, but
means to base himself on common law, i. e. if he offers to
prove the negligence of the shipowner (or of his servants)
in order to claim compensation in full, shall he be per-
mitted to base his claim on common law ?

According to the principles of law, the present law

right to indemnity, even in case of slight negligence, but except in
case of dolus or of heavy negligence.
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-which is an exceptional one, does not prejudice in any
way common law, which always remains applicable
whenever the party interested should resort to it. All
advantages and disadvantages of the present law disappear
as soon as the party interested means to resort to common
law,

B.

The queries mentioned in the questionnaire under B
must be solved in the same way as expressed under A.

C.

Shall the actions of the Master, of the members of the
crew, and of any other person in the service of the ship,
in case of accident, be submitted to the same rules as the
actions or claims of passengers ?

This question starts two essential points of view which
are in opposition with each other :

One one hand the shipowner has a right to require from
his crew that they should work with care and in cons-
cience when performing their duties. Besides to their
case the shipowner entrusted his vessel.

On the other hand, the seaman himself is, by his very
profession, exposed to accidents and he, more than the
passenger, stands out to the risk to be injured by those
accidents. Therefore his right to compensation ought to
extend farther than that of the passenger. We conclude
from all this that the seaman ought to have a right to
compensation in the case where he is killed or injured by
an accident during the time he is performing his service
on board the ship, even if the death or the personal
injuries should be the consequence of a fortuitous accident
or a force majeure.

‘We should even go a little farther and admit that even
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negligence of the seaman himself ought not to deprive him
of his right to indemnity, except in sych case where he is
quilty of dolus or of a heavy negligence. One would then be
disposed not only to presume the negligence of the ship-
owner but also to burden him with the consequences of
fortuitous accidents or force majeure, as well as for slight
negligence (f. 1. drunkenness) -of the party injured; the
shipowner, in order to exonerate himself, would have to
prove the dolus or the negligence of the party injured or
of any other person for whom he is not liable.

But the shipowner’s liability, increased in that way,
would not be a fair one if it were not softened by reducing
the amount of the indemnity converted into a modest
annuity. The best system of regulating this liability would
be to compel him to insure the persons in the service of
the vessel against the consequences of accidents, excepting
_only the cases of dolus or negligence of the party injured
and of negligence of a third party.

So it would appear a necessity to institute a National
Fuynds for assisting invalid seamen (1) which would receive

(1) Greece, possessing a very important maritime population has
long since taken these measures by instituting a Fund of Assistance
for Invalid Seamen.

The Fund was instituted in August 1861, in virtue of a law dated
218t July 1861. It is at present regulated by a law of 6th July 1907,
which came into force on 1% January 1908.

The Fund received since 1861 to 1905, 31 millions 800.000 francs;
it paid under the form of annuities fr. 26.000.000.

The monthly indemnity of a seaman is about 20 fr. — and that of
the Master about go fr. —

The Fund receives especially contributions from the seamen and
the shipowners and further a certain amount per cent on the produce
of some taxes levied by the State. .

Every seamen, whether serving on board of merchant vessels or
on the Hellenic fleet {excepting however the officers of men-of-war)
is entitled to a pension paid monthly in case of disability, whether
resulting from old age or from accident.
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contributions from the owners of national vessels and
would have to pay an annuity to every person belonging
to the nation of the Fund and serving on board a national
vessel, who should be injured by an accident.

The shipowner, by paying his contribution to this Fund,
would be freed from any other obligation, excepting only
in case of his personal dolus. Each national Fund would,
in case of accident, have to pay out an annuity to foreign
seamen, serving on board national vessels, if such seamen
belong to one of the contracting States, when the laws of
the latter lay on its own shipowner similars obligations (1).

Draft of a Convention relating
to Compensation in case of personal injury

I.

The shipowner is bound to indemnity the passenger for
any bodily injury (and mental diseases) caused to such
passenger during the voyage, either by dolus or negligence
of the master, of the members of the crew or of any other

An aunuity is also payable, in case of death of a seainen, to some
persons, near relatious of the deceassed who are mentiouned in the law.

In such way has Grecian law provided for compensation in case
of loss of life or personnal injury to persons of Grecian nationality
serving on board a ship.

(r) It would be more desirable to have only one International Fund
which would have to assist seamen of all contracting States, if such
cseamen were serving oun board vessels belonging to one of such
contractling states. Such iustitution would, no doubt, meet numerous
if not insuperable difficulties, but it would certainly in some near
future, succeed to avoid same.

Such Fund ought to be a Fund for old age and for accidents.
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persorn serving (even if only for a given time or on trial)
on board the vessel, in so far as such dolus or negligence
is committed 1n performing their service, or by reason of
the defective or unsufficient condition of the ship’s gear.

2.

The shipowner can only free himself from liability by
proving that the accident is owing to fortuitous accident
(force majeure being included) to the default of the pas-
senger, of the persons mentioned under article I not
acting in performing their service or of a third party other
than the persons mentioned under article 1.

3.

Compensation shall include :

1° The expenses caused by the accident,

2° Indemnity in money for the immediate and material
damage caused to the person injured.

In case of permanent unability of the passenger to work,
the indemnity shall be an annuity for the life-time paid to
the person injured by Government or by a national Insu-
rance Company appointed to that effect by Decree of the
King.

The shipowner shall have to deposit with the Govern-
ment or with the Insurance Company an amount of money
which according to the estimated term of life of the party
injured shall be necessary to constitute such annuity, the
latter to be calculated according of the official tables of
mortality. The official amount of the annuity shall be fixed
by the court, the latter having to take into account what
the person injured earned during the year preceding the
accident. If the party injured is not exercising any pro-
fession, having no earnings, the Judge shall fix the indem-
nity ex @quo et bono.
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4.

In case the passenger loses his life in consequence of
the accident, the indemnity shall be settled according to
the provisions of article 3.

If the deceased passenger was absolutely unable to do
any work, no indemnity shall be due.

5.

In the case provided for in a article 4, the indemnity
shall be payable to the descendants, father, mother, wife
sisters of the party injured.

It shall be apportioned among them equally.

No indemnity shall be due to men after they have come
to age, or to females after their mariage. Are excepted,
ascendants, persons unable to work and misers.

6.

The indemnity due in virtue of articles 3 and 4 shall not
exceed an amount of frs 20.000 in capital for a person

killed or disabled.
7.

The provisions established by the preceding articles
shall not be abrogated or modified by any abrogating or
limiting clauses inserted in passage tickets.

8.

The person injured may also have a claim for total
compensation against the principal actores of the accident
when proving their dolus or negligence according to the
demned to pay indemnity, the party imjured shall have to
rules of common law on delictual obligations. But in case
such party who has been the principal wrongdoer is con-



refund to the shipovs;ner any amount the latter shall have
paid under the preceding articles, if the amount paid by
the principal wrongdoer is a higher one.

9.

If the master 1s sole owner or a co-owner of the ship,
he i1s responsible for his own negligence as well as the
shipowner who does not conduct tho vessel.

Io.

The shipowner has a remedy against the person who
caused the accident, under the provisions of common law.

II.

The action against the shipowner, under articles 1-7
must be brought before the courts of the home-port of the
vessel.

I2.

For the action against the shipowner, the delay of
prescription shall be one year from the date of the
accident.

For the action under article 10 against the shipowner,
it shall be two years.

For the action against the personal acfor of the accident,
it shall be two years.

For the remedy of the shipowner against the person
who caused the accident, it shall be two years.

13.

The provisions of the preceding articles shall not apply
if the shipowner and the party injured do not belong to
one of the states having signed the present convention.
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14.

The provisions of the preceding articles shall apply
even in the case where the party injured is not a passenger
for any another person, except those mentioned under

art. 15.
15.

In case of loss of life or personal injury of the captain,
even if he happens to be sole owner or co-owner of the
ship, of a member of the crew or of a person in the service
of the vessel, even temporarily, an annuity shall be paid
to the party injured or to his assigns, under the law on
the States Navy Seamen Fund of the nation to which the
injured party belongs.

The Fund shall pay this annuity, even if death or
personal injury are owing to an accident occuring through
a force majeure, a fortuitons accident or a slight negli-
gence of the injured man.

If the accident is caused by a ship belonging to another
nation, the Fund, when paying the annuity, shall have a
remedy against the owner of the ship having caused the
accident.

In case the party injured means to institute proceedings
against the foreign shipowner, under the provisions of art.
10, the shipowner is entitled in case judgment is given
against him, to set off on the indemnity the amount which
he would have to pay to the Invalid Fund.

16,

The provisions of art 15 shall apply in each contracting
State, if the ship and the party injured belong to one or
several of the contracting states, and al in the other cases
as provided by the national legislations.



GREAT-BRITAIN
BRITISH MARITIME COMMITTEE

REPORT

on the recovery of compensation in respect
of personal injury

I. — What are the rights of passengers against the ship
carrying them or its owners ?

The rights of passengers on board a ship are derived :

a) from a contract of carriage ; or
b) from the provisions of the common law.

Where a contract of carriage exists, the liability of the
carrier in respect of any injury, fatal or otherwise, will
depend on the terms of such contract. These terms may
either contract or expand the duty imposed upon the
carrier by the common law. In so far as this duty is not
so contracted or expanded, if remains binding upon the
carrier. This duty may be briefly defined as an obligation
to take all due care, and to carry safely as far as reaso-
nable care and forethought can obtain that end. In other
words the carrier is not an insurer of his passengers, but
is answerable, and only answerable to them for the
negligence of himself or his servants. The carrier will in
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most cases be the shipowner, though in rare cases, where
ship and crew are under the complete control of a charte-
rer, then the carrier will be the charterer. For the purpo-
ses of this report the term « carrier » and « owner »
may be regarded as synonymous.

As negligence confers the right of action upon the
passenger, and as, by the practice of the English Courts,
the burden of proving his case is always upon the plaintiff,
evidence of the carrier’s negligence is necessary to esta-
blish the plaintiff’s case. This may be direct evidence of
want of care but sufficient evidence of negligence will,
however, be deemed to have been given if the plaintiff
is able to prove that he has sustained injury through the
happening of something, which does not in the ordinary
course of things happen, if proper care is used by the
carrier. The liability, to which evidence of negligence
gives rise may be rebutted by the carrier in three ways :

a) By showing that he is protected from liability in
respect of the injury by his contract of carriage.

b) By showing that the negligence causing the
injury was not that of himself or of his servants, but
that of some other persons — e. g., the passenger
himself.

¢) By showing that the accident occured by reason -
of Act of God (vis major) -- that is to say, by reason of
something which cannot be guarded against by ordi-
nary exertions of human skill and prudence.

The negligence upon which the right of action rests may,
as has been said, be either that of the carrier, or that of
his servants, and such negligence may be shown either in
the negligent control of the vessel’s movements or in the
negligent management, supervision and up-keep of the
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vessel or care of the passenger. In respect of these sets
of functions, a duty of taking reasonable care is imposed
upon the carrier, and any breach of this duty is actionable.
A defect in gear, or in other inanimate objects, constitutes
a prima facie case of negligence against the carrier, who
may escape liability if he can show that such defect was
not caused by the failure of himself or his servants to use
reasonable care and skill.

The persons entitled to sue in respect of personal injury
are :

a) Where such injury does not prove fatal, the inju-
red person who is so entitled in virtue of the Common
Law.

b) Where such injury proves fatal : either the wife,
husband, parent or child of the deceased or the per-
sonal representatives of the deceased suing on their
behalf. These are so entitled in virtue of a special
Statute.

The damages awardedto aninjured party consist of a sum
of money sufficient to recompense him for all loss of which
the negligence of the carrier was the natural and proximate
cause. Such damages are given in respect of the two kinds
of damage suffered by the injured person — that is to say,
general damage and special damage. General damage con-
sists of the pain, suffering and inconvenience or loss of
prospects and wage-earning ability sustained by reason of
the accident. Special damage consists of the actual pecu-
niary loss naturally attributable to the injury. Where the
injury has proved fatal, the persons entitled to sue can only
recover a sum sufficient to recompense them for the pecu-
niary loss they have sustained by the death so far as such
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damages can be reasonably estimated according to the
circumstances of the particular case.

The amount which may be recovered from the carrier for
loss of life or personal injury in respect of each separate
occasion is limited by Statute, provided always that such
loss or injury has taken place without the carrier’s actual
fault or privity. Out of the £ 15 per ton which is the limit
of liability in respect of losses of all kinds occurring on
any one occasion, £ 7 is specifically allotted to life and
injury claims. Where this fund is insufficient to meet these
claims they are permitted to rank pari passu with all other
claims in the allocation of the remaining £ 8.

The right of action which the passenger possesses
against the carrier is purely personal, and he has no right
against the ship, regarded as a res. The normal limit of
time imposed upon an injured person for the bringing of
his action is six years. Where the accident has proved
fatal, action must be brought by or on behalf of the rela-
tions of the deceased above enumerated within one year
of the accident. So far as the rights of passengers or their
relations are concerned, both the British subject and the
foreigner are on the same footing.

It may be observed, that while the carrier is always
liable for the negligence of his servants, the injured person
has always a right of action against the person whose ne-
gligence has actually caused his injury. Injured persons
do not as arule avail themselves of this right, the carrier’s
servants being persons of small substance. There is no
limit of liability in respect of actions so brought.
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IT. — What are the rights of third parties — ¢. g. passen-

gers and crew of a ship collided with, against the colliding
ship or its owners.

The rights of passengers and crew on board a vessel as
against the owners of a vessel colliding with their own are
very similar, although the nature and extent of their remedy
differ to some extent. No question of contract can arise,
and these persons are therefore much in the position of
passengers who are not being carried under a special
agreement. They can, that is to say, sue the owners and
officers of a colliding ship for failure to take reasonable
care in the management or navigation of their ship.

The same principles in respect of proof of negligence and
the assessment of damages apply in these cases, as have
been above discussed. Where the accident proves fatal the
same persons are entitled to sue.

‘Where both ships are to blame, the results are somewhat
complicated. In such a case the person injured would, if
suing in person, probably be held entitled to only half his
damage from the ship upon which he is not being carried.
Where, however, the accident has proved fatal, the repre-
sentatives of the deceased can claim their whole damage
from the owners of either ship.

A person on board the ship collided with, who is injured
has a personal right of action against the negligent owner
of the other ship and his servants, and has probably
also a right i rem. The personal right must normally be
exercised within six years. The limit of time in respect
of claims brought by relatives is the same as in the cases
above discussed. Liability may also be limited in the
same way as in those cases, and here also foreigners
and British subjects are on the same footing.
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I1I. — What are the rights of the crew against the ship
on which they are engaged, or its owners?

The rights of the crew against their own ship, are, so
far as personal injury is concerned, established both by
the Common Law and by Statute. Under Common Law the
shipowner has always been liable to the crew for his per-
sonal negligence, though he is not answerable to one
member of the crew in respect of an injury caused by the
negligence of another member.

By recent legislation the rights of the seaman have been
much extended. While he retains all his rights to recover
damages from his employer in cases where he can prove
negligence he, — and in case of his death those depen-
dent on him — have been given a right of action, which is
wholly independent of proof of negligence — that is to say,
a right to recover compensation wheréver he has received
personal injury by accident arising out of and in the course
of his employment. Where the accident has been brought
about by his own serious and wilful misconduct, he is,
unless the-injury results in death or serious and perma-
nent disablement, debarred from recovery.

The persons who can claim compensation are :

1. The injured seaman.

2. In the case of fatal injury the whole of the
seaman’s dependants, including the wife, husband,
father, mother, grandfather, grandmother, stepfather,
stepmother, son, daughter, grandson, grand-daughter,
stepson, step-daughter, brother, sister, half-brother,
half-sister. Illegitimacy is no bar.
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3. The personal representatives of dependants who
die before they have claimed.

It will be seen that many persons can claim compen-
sation who would have no right to bring an action for
negligence. The amount of compensation payable is half
the seaman’s average weekly wages per week, but if the
incapacity lasts less than two weeks no compensation is
payable in respect of the first week. In the case of a fatal
accident the seaman’s dependants can recover a sum equal
to his earnings in the employment of the same employer
during the three years next preceding the injury, or the
sum of £ 150, whichever is the larger, but in no case more
than £ 300. Under the provisions of the Merchant Ship-
ping Acts, the employer is liable, as a general rule, for all
medical and funeral expenses of seaman who become
sick or disabled in the service of the ship.

The shipowner cannot limit his liability in respect of
payments due as compensation, under the Workmen’s
Compensation Acts, but must pay compensation due in
full. He is entitled to contract out of is statutory liability
providing he furnishes a scheme of compensation not less
beneficial to the seaman, to the Registrar of Friendly
Societies.

In order to obtain compensation, notices of the accident
must be given to the employer or Master of the ship, within
six months of its happening unless the accident occurred
on board the ship. In the case of a fatal injury, depen-
dants must claim compensation within six months after
receiving notice of the seaman’s death. The right to claim
compensation is vested in all members of the crew of any
ship registered in the United-Kingdom, or of any other
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British ship or vessel of which the owner resides or has
his principal place of business in the United Kingdom,
and in their dependencies. Payment of compensation may
be enforced by the arrest of a ship whose owners reside
abroad. Payment of statutory compensation begins only
when the right to maintainance under the Merchant Ship-
ping Acts has terminated.

IV. — Where foremen and workmen other than the crew
are employed, such as stevedores, watchmen and other
persons employed in port, what rights have they against
the ship on or for which they are employed or its owners?

The class of persons here dealt with have somewhat
more extended rights against the shipowner than does the
seaman. If they are in the shipowner’s employ they can sue
him both for his own acts of negligence and also for those
of their fellow-servants who have superintendence over
them. If they are not in the shipowner’s employ they may
sue the shipowner both for his own acts of negligence‘and
for those of all his servants. The same rules apply to such
cases 1n regard to proof of negligence and the recovery
and assessment of damages as to other actions founded
upon negligence. The employer can, so far as his liability
in respect of injuries received by reason of the negligence
of a workman’s fellow-servants is concerned, contract out
of this hability.

The class of persons here dealt with can also institute
proceedings to recover compensation in the same manner
as seamen wherever they have sustained injury by accident
arising out of and in the course of their employment. I
suchactions proof of negligenceis unnecessary. Where such
accident happens to his class of workmen on board ship
they can, if in the shipowner’s actual employ, sue him for
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compensation. If on the other hand they are engaged upon
the ship, but in the actual employ of a person other than the
shipowner, they can still sue the shipowner as principal.
The shipowner may then reimburse himself by proceeding
against the injured man’s actual employers.

The principles upon which compensation is awarded
are the same in these cases as in the case of seamen.
Notice of the accident is required within six months in
order that a valid claim may be made.

To enforce claims for compensation, the ship may in
certain circumstances, be arrested. For the enforcement
of claims in respect of negligence no right in rem exists.
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FREIGHT

Draft articles proposed by Paris Commission

NOTE

on the English Law with regard thereto

ARrTICLE 1

Payment of freight is due on the delivery of the cargo
after a lawful voyage, at the port of destination.

‘

Delivery — readiness to deliver at the proper place —
usually at the usual discharging place for such cargo in
the port to which it is shipped.

If part of the cargo is so delivered, freight is payable on
such part.

’

Freight is payable on goods which arrive at their des-
tination, though damaged, provided that from the terms of
the contract the thing for the carriage of which freight was
to be paid, or some of it, substantially arrives at the port
of destination, retaining its commercial identity.

But note :

I. Freight pro rata itineris peracti is payable where there
is a voluntary acceptance of the goods by the owner at
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any intermediate port in such a mode as to raise a fair
inference that the further carriage of the goods was inten-
tionnally dispensed with.

2. But the inference is to be drawn from the circum-
stances of the receipt by the merchant. The mere fact that
he does receive them is not conclusive.

3. The whole freight is payable if by the fault of the
owner of the cargo the master is prevented from forwar-
ding the cargo from the intermediate port to its destina-
tion.

ARrTICLE II

1. This would be so on goods which arrive damaged
because of a General Average Act of loss, but not on
goods, which do not arrive at all.

2 and 3. No freight is payable on such goods by English
law, they not having been delivered at the port of desti-
nation. .

(Subject to Note 1 on Article 1).

The rest of the Article is not in accordance with English
law.

The shipowner is not entitled to pro rafa freight, even
though he may account to the cargo-owner for the price
of the goods if sold by him.

ArticLE III

The correct way of stating this proposition inaccordance
with English law would be — if the voyage of the ship be
justifiably abandoned, <. e., where excepted perils r'ender
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the completion of the voyage physically impossible or so
clearly unreasonable as to be from a business point of
view impossible, the master is entitled to procure another
ship to transport the cargo to its destination in order to
earn the contract freight for his owner.

But he (the master) cannot without express authority
bind the cargo owner to more unfavourable terms than
those in the original bill-of-lading nor probably to pay a
higher rate of freight unless communication with the
cargo owner is impossible and forwarding the cargo and
the terms on which he forwards the cargo would appear
to a reasonable man to be the most beneficial course in
the interests of the cargo.

Note to Articles 1, 2 and 3.

Advance freight, however, is not recoverable though
the ship is lost and the freight not earned.

Contra where the loss is from perils which are not excep-
ted (e. g, negligence of shipowner), when the cargo owner
can recover advance freight as part of his damages.

Lump freight (gross sum stipulated to be paid for the
use of the ship) is not dealt with here; (probably) freight
is payable though no cargo delivery.

Carver — See 550.

There may be some doubt, too, whether lump freight is
payable in the event of transhipment.

ARTICLE IV

This is quite contrary to English law, which may be
stated as follows :
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The charterer (or the shipper if he has confracted with
the shipowner to load) where he fails to load is hable in
damages for.breach of the contract to load a full cargo on
the ship.

For these damages a lien may be given (for dead freight)
by usage or express contract—i.e., the shipowner may have
a lien on the amount loaded for the damages for failing to
load the agreed amount.

The measure of damages for not loading a cargo is the
amount of freight which would have been earned under the
Charter-Party less the cost of earning it.

The proposition in the proviso at the end so far as it
goes is in accordance with English law, which correctly
stated would be—

Freight earned upon a substituted cargo must be taken
into account in estimating the damages and if that has
amounted to as much as would have been earned under the
original Charter-Party after bringing in all expenses, the
damages for the breach are only nominal.

The second clause of this article has been dealt with
above.

The same considerations do not apply in all cases to

general ships as to chartered ships, though some of them
may.

ARTICLE V

No distinction is made between demurrage, 1. e., the
payment agreed to be made at a certain rate for delay
beyond the time stipulated for loading (9r discharging),
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and damages for detention, i. e., unliqguidated damages when
there has been delay beyond the time stipulated without
any agreement for payment for additional time (or where
the sum agreed to be paid was for a fixed number of days,
and delay beyond this has taken place).

By English Law.

a) Where there is a charter-party containing express
stipulations for demurrage there will be liable on it for
demurrage :

1. The charterer, unless there is a cessor clause freeing
him from liability (The Courts tend to hold that the exemp-
tion given by the cessor clause is only coextensive with
an express lien for demurrage conferred on the shipowner
by the charter-party).

2. The parties to the bill of lading if the charter party
stipulations as to demurrage are expressly incorporated in
the bill of lading.

b) Where there is an express stipulation as to demurrage
in the bill of lading, demurrage due under it will be
payable by :

1. The shipper of consignor.

2. Persons demanding and taking delivery under the
bill of lading if there is evidence upon which the tribunal
(judge or jury) can and do find by such demand an
agreement to pay it.

3. By the Bills of Lading Act. 1855, every consignree
named in the bill of lading to whom the property in the
goods had passed by consignement or indorser, to whom
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the property in the goods has passed, either by indor-
sement or by indorsement followed by delivery. _

The second clause is not in accordance with English
law, for by English law whereas there is a common law
lien for freight, a lien for demurrage and for damages for
detention in only given by express stipulation.

The third clause is in accordance with English law.






. GREECE
MARITIME ASSOCIATION IN GREECE

QUESTIONNAIRE

on Compensation in case of Personal Injury

PART 1

Comparative Law

REPORT
of M. Turas. G. PETIMERAS,

Dr Jur., Privatdocent for Commercial Law at Athens

1. The question as to what extent there exists a
liability for compensation in case of accident resulting in
human death or personal injury must be solved in Greece,f
where there is no special legislation, according to the
general principles of greco-roman law ruling the matter.
Some provisions concerning our subject must be added,
which are to be found in the « Code de Commerce » of

1807, translated and governing law here as commercial
statute. '

2. Roman law, arrived at its complete development
connects the obligation of compensating purely pecuniary
damage, by .preference, with a fault (i. e. negligence). .
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This principle has no application, in the cases referring
to the subject under consideration, when damage is caused
by an animal (actio de pauperie et noxalis) or by what has
been thrown or poured out of a lodging (actio de effusis et
dejectis).

3. With the exception of these two cases (vide Dernburg.
Pand. § 133, 134, Windscheid, II § 457, 1, 3) the existence
of a fault is required, — its degree does not matter — in
order to justify a claim arising out of human death or
personal injury. The opinion, much spread among authors
and in jurisprudence, based (Kalligas Handbook of Roman
law III § 397, Paparrigopoulos, Law of Obligations I § 284)
on penal law (Penal Code art. 30, 31, Penal Proceedings,
art. 6, 85, 302), according to which the person who has
committed a punishable action (even without intention or
negligence) is liable in compensation for the injurious con-
sequences, has no influence on the subject-matter. Indeed
these offences tart. 6To, 617, 618, 623, 626 - Penal Code)
imply a fault of the defendant.

The claim is governed by the dispositions of the lex
Aquilia. :

This is by no means modified, in case of collision, by
the provisions of art. 407 of the Code de Commerce,
because this article refers only to compensation in cases
where liability is halved or doubtful (Lyon Caen and Re-
nault, VI § 1005, 1006, 1012).

4. The right of action in lex Aquilia resides in the
person injured.

In case of death, it belongs to the widow and to other
relatives of the injured (ascendants and descendants) to
whom maintenance was due by the deceased and has been
suppressed by the death. The Court of Cassation of
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Athens ("Adpetos Hayos) in a series of cases (decisions : 145
(1893), 131 (1894), 5 (1896), 117 and 121 (1897), 79, 101,
147, 149 (1898), 133 (1901), 208 (1903), 65 and 116 (1906)
has adopted this opinion, which had first been admitted
by the jurisprudence of common law in Germany (Dern-
burg, a. a. O. § 132%), so that at present such claim may
be considered as existing.

5. According to g, 1, 3 (Bas. 60, 2, 3) 9, 2, g (Bas. 6o, 3,
9) and o, 3, 7 (Bas. 60, 4, 7), when the plaintiff, being an
independant man, has sustained personal injuries, damages
include, besides medical costs, the loss of profits, i.e. the
sums which the plaintiff has lost or shall lose.

The remainder is to be found in the quotations already
made which are to be connected with the edictments of
Roman Law concerning the « interested » (the damages)
9, 2, 2I and 33 (Bas. 60, 3, 21 and 83) :

a) This last category of damages consists of a life annuity
with fixed arreary which the plaintiff would have benefited
had the accident not happened. This does not exclude
any prejudiciable consequence following, even indirectly
[decision of the Court of Appeal of Athens 1702 (1904)].

b) If the action be sued by those towards whom the
injured had a legal obligation of maintenance, the amount
of the annuity is to be determined by the probable length
of life of the injured according to the rules of D. 35, 2, 68
pr. for the calcution of probable term of life.

However in these two cases one cannot, as has some-
times been admitted by jurisprudence, [decision of the
Court of Cassation of Athens 160 (1908)], ask the payment
of a sum in capital calculated on the probable duration of
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life [decision of the Court of Cassation of Athens 42 (190g),
jn full session].

6. The defendant to the aquilia action is he who has
caused death or personal injury,

The Greek jurisprudence, considering the practical
necessity of extending the limited cases of liability esta-
blished by Roman Law for another’s fault, has admitted
this principle that the person (physical or juridical entity)
who appoints another for the undertaking or execution of
determined occupations, must make good the damage
caused by this agent, even if no fault can be retained
against him for the choice or the supervision of that agent
[e. g. decisions of the Court of Cassation of Athens 31
(19o.) and Court of Appeal of Athens 1540 (1904)].

Consequently, as this solution does not result clearly
from the texts of Roman Law (Dernburg, Pand. II 38,
Windscheid II 8§ 455%7%, 401%), it must be considered as
practically a settled matter that the aquilian action is
given not only against the person who caused the damage
but also against his employer.

7. If the accident resulting in death or personal injury
happens on a national ship, the following remarks are to
be made :

a) The special provision of art. 216 Code of Commerce
then applies. This article provides a limitation of the
liability of the shipowner for the faults of the captain, by
abandonment of ship and freight.

This liability i1s a liability of employer as far as the
owner of the vessel 1s also the managing owner (armateur),
no distinction being made if this managing owner be a
physical person or a juridical entity [decision of the Court
of Cassation of Athens 442 (1903)].
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But when the managing owner {(armateur) and the
shipowner are not the same person, there is only, accor- -
ding to article 216 Code of Commerce, a limited liability
legally based upon the ownership of the vessel.

In the two above-mentioned cases however the claim
for damages based on art. 216 consists with the aquilian
action maintained against the captain in fault.

b) As in France (Lyon-Caen and Renault V, § 189 bis
note 3) the application of art. 216 is extended to the cases
where faults are committed by other members of the crew;
this rule applies not only when the shipowner is simulta-
neously the managing owner (armateur) but also [by logical

application of art. 216 (arg. art. 217)] when there is only.
question of an owner.

¢) When the accident resulting in death or personal
injury has been caused by breaking of machinery or ropes,
the existence of the official Certificate of visit (procés-verbal
de visite) of the vessel before her sailing, pescribed by
art. 115 of the Code of Commerce, has a peculiar impor-
tance for the proof of the vessel’s seaworthiness. If there
is no Certificate the unseaworthiness is presumed ; one can
prove against the statements of the Certificate (Lyon-Cagn
and Renault V § 547).

Generally speaking even in this case, the proof of the
breaking of machinery or ropes is not sufficient to base
the claims for damages under article 216, because one
cannot admit in every case a fault of the captain or crew.

8. According to the opinion prevailing in Greek juris-
prudence the solutions described in the preceding para-
graphs remain unaltered when the person injured was under
contract with the carrier of persons or with the employer.
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In the Romain civil law, the legal obligations of the
. contract of carriage of persons or of the contract of em-
plovment, do not include, in the absence of special agree-
ment on this point, a guarantee of the bodily integrity of
the passenger or of the employed. Such guaranty is admit-
ted in the French science for the contract of carriage of
persons (Lyon-Caen and Renault II, § 709, V, § 834 n°® 5,
VI, § 1012). For «the theory of Employers’ liability »
vide Planiol, Traité Elémentaire de Droit Civil, 3¢ edition
I, § 1856, and follow.

Consequently the principles of Roman Law on con-
tractual liability (Dernburg, Pand. II, § 37, 4) which
rests upon the debtor according to the contract, have only
an insignificant practical application as for as contracts
we are dealing with are concerned. Considering these
principles as applied to the carriage of persons (at sea or
on land) we may note that the opinion according to which
the carrier is liable by contract can only be based upon
the analogy drawn from art. 103 Code of Commerce,
ruling the carriage of goods. The French doctrine as to
that (Lyon-Caen and Renault, cited in the preceding
remark — contra Thaller, § 1385) is represented, among
Greek authors, by Krokidas, Handbook of Greek Law,
§ 7182. But it has not been adopted by the Greek juris-
prudence (Krokidas, a. a. O.).

9. — We may make the following remarks on the con-
tractual liability of the carrier of persons dealt with in
the preceding paragraphes :

a. The plaintiff is the passenger who has sustained per-
sonal injury.

His inheritors can only maintain such rights, based on
the contract, which have come to existence during the
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injured party’s life. On the contrary, tue heirs e. g. of a
passenger killed in a collision of ships, cannot as such,
claim compensation of a pecuniary loss caused by the
deceased’s death, i. e. at a moment when his juridical
capacity has disappeared (cf. Seuffert’s Archiv, vol. 64 [g]
n° 127). This applies for instance to the costs of the trans-
port of the decujus’ corpse, which have to be paid by

the heir as a general rule in Roman Law (Windscheid,
II, 8 430, Rem. 20).

B. In case the defendant be a managing owner (arma-
teur), his liability is limited according to art. 216 Code
of Commerce (See above 37).

v. The claim of the plaintiff is not protected by a lien,
according to art. 191, n° 11 Code of Commerce.

8. The following provisions have no application to
such action of the passenger :

1) The action is not debarred by art. 105, 433, 435
and 436. This last case (ships’ collision) is differently dis-
posed of in France, according to the Law of 24" of March
1891 (Lyon-Caen and Renault, VI, § 1030) Code of Com-
merce.

2) The prescription of one year of art. 433 and the short
prescriptions of art. 108 Code of Commerce.

10; — The exoneration clauses or those who diminish
the lability for the events causing death or personal
injury are only valid, according to the general principles
of Roman Law, if the liability for the dolus or
gross negligence personal to the carrier is not excluded



— 172 —

nor diminished (Windscheid, I, § 101, II, § 265, rem. 5,
Dernburg, Pand. II, § 36, 1, 2 ; — decisions of the Court
of Cassation of Athens, 231, 38 [1907]).

11. — In all the above cases, the prescription of the
claim for damages i1s of 30 years. '

Furthermore the right of action belongs without distinc-
tion to the nationals and to the foreigners (arg. art. 13,
Civil Code of 29 October 1856).

12. — Under Greek legislation the position of seamen
and mining labourers is ruled in a wholly exceptional
manner in comparison with that of the other labourers.

These provisions have the common feature to represent
in Greece the principal models of a social legislation. But
these differ from one another on this point that the legis-
lative basis of the provisions concerning seamen is com-
pletely different from the modern Workmen’s Act whereas
the provisions concerning mining labourers (cf. the law
of 23 Mars 1901 imitated from the French law of g April
1898) are in harmony with those modern legislations. We
may note as far as the special provisions for seamen are
concerned :

Pursuant to the law of 20% of July 1861 a Fund for
Invalid Seamen has been created (Navridv dmwopayixov
Tapeiov) which has been reorganised by the law of 17 April
1884 and partly altered by subsequent laws, then finally
regulated by the law of 20 July 1907.

This Fund is a public institution under the inspection
of the Minister of Navy (art. g). It possesses incomes of
several kinds, among which the contributions of seamen
and shipowners may be quoted (art. 2 and 3). The
foreigner who is engaged on board a national vessel can-
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not free himself from this contribution, although he is not
entitled to the rent granted by the Fund (art. 3, 23).

The seamen are entitled to small monthly rents (and
after their death their family possess this right) not only
when they leave the profession of seaman or when they
become disabled to work, after a certain time of service
and according to certain conditions, but also when, in
consequence of an wunforeseen accident occurving by reason
of the work, they become unable to follow their profes-
sion any more; and their right to the rent lasts as long as
they are disabled.

The rent granted in this last case does not exclude the
action which belongs to the injured party, under common
law. First the text of the law is not in this sense and on
the other hand the report of the Commission entrusted
with the preparation of the law states clearly as much
(p. 24 sq.).

The following persons are also entitled to a rent in this
case (art. 23, 26, 28, 34) :

1. The widow and the lawful children i.e. the widow as
long as she does not marry again; the sons till aged 14,
and the daughters until their marriage.

2. The indigent father if he is unable to work, the mother
if she is indigent and a widow; the indigent brothers and
the sisters if indigent and unmarried.

The right to the rent is debarred :

a) by the loss of nationality (art™ 34).

b) by prescription : one year for the seaman, 5 years
for the other persons entitled (art. 64).
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The right to the rent is not transferable. Those who are
legally creditors of an obligation of maintenance can seize
one third of the rent’s amount (art. 66).

THR. G. PETIMERAS.

Athens, the 16/29 August 1gog.
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PART I
COMPARATIVE LAW

A.What are the rights of passengers against
the ship carrying them, or its owners?

I. — Liability-

1. — Is the liability regulated by the common
law, or is it the subject of special legislation?

2. — Is liability presumed, or must negligence
be proved?

3. — If liability be presumed, may such pre-
sumption be rebutted on proof of accident or
Jorce majeure ?

4. — Does the inherent vice or defect in ina-
nimate objects (breakdown of engines, machi-
nery, ropes, &c.) give a right of action?

5. — Wat proof is necessary to succeed in such
action ? Must negligence of captain or crew be
proved as well as defect in the engines or other
objects ?

6. — Is proof of accident or force majeure ad-
missible as a defence?

II. — Persons Entitled to Sue.

Does a right of action belong only to the per-
son injured, or does it equally belong to his
widow or childern? Can more distant relatives
or personal representatives sue ?

Germany

(p. 61).

By Common Law.

Negligence must be
proved.

Answered hereabove.
Yes.

Negligence must be
proved of the person
responsible towards
the plaintiff for the
good state of the engi-
nes or other objects.

Yes.

Action equally be-
longs to wife, children,
and distant relatives,
and even to third per-
sons.

Compensation in case of personal injuries

Synoptical Summary of the REPORTS sent by the National Associations

Belgium

(p- 7).

By Commor Law.

Negligence must be
proved.

Answered hereabove.

Yes.

Controversed Ques-
tion. The last jurispru-
dence seemns to be that
proof of vice is suffi-
Cient.

Yes.

To every person who
sustains damage and
to all inheritors.

by Mr. FREDERIC SOHR, barrister-at-Law in Antwerp.

United-States

(p. 89).

By Common Law.

Negligence must be
proved.

Answered hereabove.

Yes.

Negligence of cap-
tain or crew must be
proved, or the defect
of engines or other
objects.

Yes.

Actio personalis mo-

ritur cum persona, ex-
cept if death be the
consequence of the
injuries.
. But in the different
States an action exists
in case of death, to the
benefit generally of the
relatives.

France

(p. 33).

By Common Law.
Negligence must be
proved.

Answered hereabove.
Yes.

Negligence must be
proved.

Yes.

To every person who
sustains damage and
to all inheritors.

Norway

- (p- 70).

By Common Law.

Negligence must be
proved.

Answered hereabove.
Yes.

Negligence must be
proved, but jurispru-
dence has a tendency
to admit liability ipso
facto in case of da-
mage caused through
engines or other objets

Yes.

Equally to persons
who depended upon
the deceased, in case
of death only.

Sweden

(p- 76)-

.

By Common Law.

Negligence must be
proved.

Answered hereabove.

Yes.

Negligence must be
proved.

Ptesumption of ne-
gligence if accident be
caused through unsea-
worthiness.

Yes,

Equally to widow
and children who re-
main without means
in case of death only.

Great-Britain

(p- 149)-

By Common Law.

Negligence must be
proved.

Answered hereabove.

Yes.

Defect in inanimate
objects constitutes a
prima facie case of
negligence. Liability
to be escaped by sho-
wing that defect was
not caused by negli-
gence.

Yes.

Equally to husband,
wife, ascendants and
children of the decea-
sed, or to the personal
representalives suing
on their behalf.

Greece

(p. 165).

By Common Law.

Negligence must be
proved.

Answered hereabove.

Yes.

Negligence must be
proved.

Yes.

Equally to wife, as-
cendants and descen-
dants who legally de-
pended upon the de-
ceased.

The inheritors pos-
sess an action only
for the rights which
belonged to the decea-

sed before his death.

Danmark

(p- 113).

Nora. — Part I of
the Questionnaire is
unanswered, except
what is stated in the
nota of Part II.

Holland

(p. 107).

By Common Law.

Negligence must be
proved.

Answered hereabove.

Yes.

Proof must be given
that defect is attribu-
table to the negligence
of captain, shipowner
or their employees.

Yes.

Equally to wife, chil-
dren and ascendants if|
they depended upon
the deceased.

More distant relati-
ves and the inheritors
are not entitled to sue.

Italy

(p. 119).

Nora. — The Asso-
ciation had not the
time to examine PartI.




(zs¢ Part. Comparative Law).

III. — Damages

1. May material loss only be recovered by
way of damages, or may damages also be awar-
ded in respect of general damage? Do such
damages include only damage directly attribu-
table to the accident, or do they also include
damage indirectly attributable ?

2. Is the amount recoverable limited to a fixed
‘sum, ¢. £., has a maximum recoverable in such
cases been fixed by any law or proposed law ?
‘What is that limit, if any ?

&

IV. — Exonerating Clauses under
contracts.

Is it possible to contract out of liability impo-
sed by common law ?

V. — Prescription ‘

Is there a period of prescription,” and, if so,
what period ? (Note. — « Prescriptiof » is the
limit of time within which the action must be
brong};t. In English law it is the period of limi-
tation.

Germany

(p. 61).

General damage ad-
mitted.

The whole prejudice
must be made good.

Yes,dolus excepted.

If action be based
on quasi-delict :

3 years to be recko-
ned froin the knowled-
ge of the damage and
of the identity of the
person liable, provided
it be within thirtyyears
from the date of wrong-
ful act.

If based on contract
the special prescrip-
tion for that contract.

Report does not men-
tion if there is such a
prescription for pas-
sengers.

Belgium

(p. 19).

General damage ad-
mitted. Indirect dama-
ge admitted.

Yes, dolus excepted,
or gross negligence.

Collision of ships :

1 Year from the day
of the accident.

Other cases :

3 Years (delicts) or
10 years (crimes).

United States

(p. 89).

No general damage.
Direct consequelices
only considered.

A form of Bill of the
Association provides
such a limit.

5.000 per case.

Federal Courts gene-
rally consider such
clauses as null and
void.

ButintheStatesthey
are sometimes consi-
dered as valid.

In many States of|
the Union there are
prescriptions of 2 or
3 years.

France

(p. 33)-

General damage ad-
mitted.

Direct consequences
only.

Yes, dolus excepted,
or gross negligence.

Prescription of 3o
years ; or 3 (delicts) or
10 years (crimes).

Norway

(p. 70).

(

Reportdoes not men-
tion general damage.

Compensation ma-
kes good damnum e-
mergens and lucrum
cessans which are con-
sequences.

No.

Yes. dolus excepted.

Prescription of 3
(delicts) or 10 vVears
(crimes;.

Sweden

(p. 76).

Jurisprudence admits
general damage. but
with restriction.

Damage include ex-
penses and prejudice
directly caused. This
prejudice includes loss
of profits.

* No. |

Yes. for the liability
of another’s fact.

But shipowner and
captain could probably
not exonerate themsel-
ves from their own ne-
gligence or from culpa
lata of theiremployees.

Prescription of 2
years if action based
on Maritime Law,
otherwise 10 years.

Great-Britain

(p. 149)-

General damage ad-
mitted.

The damage which
is a proximate and na-
tural consequence of
the accident.

In case of death,only
the material damage.

No.

Unanswered.

Prescription of 6
years.

In case of death :
1 year after the de-
cease.

Greéce .
(p. 165).
]
Report does not
mention gdneral da-

mage. ]
Indirect damage in-
cluded.

No.

Yes, dolusand culpa
lata excepteg.

3o years.

Danmark

(p. 113).

Holland

(p- 107).

No general damage
All the direct conse-
quences.

Yes,unless s1ich clau-
se be in contradiction
with some imperative
disposition or with pu-
blic security.

30 years.

Italy

(p. 119).
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VI. — Nationality

Are foreigners and nationals upon the same
legal footing ?

B. What are the vights of third parties
e. g. : passengers and crew of a ship colli-
ded with against the colliding ship or its
owners?

NoTa. — Same answers as sub A. with one
exception for Great-Britain |see hereafter)
There is of course no question of exonerating
clauses under contract.

C. What are the rights of the crew
against the ship on which they ave engaged,
or its owners ?

I. — Liability

1. — Is the liability regulated by the com-
mon law, or is it the subject of special legis-
lation ¥

2. — Is liahility presumed, or must negli-
gence be proved ?

3. — If liability be presumed, may such pre-
sumption be rebutted on proof of accident or
force majeure ?

4 — Does the inherent vice or defect in ina-|
nimate objects (breakdown of engines, machi-
nery, ropes, &c.) give a right of action ?

5. — What proof is necessary to succeed in|
such action ? Must negligence of captain or

Germany

(p. 61).

Yes

By Common Law,
with provisions in fa-
vour of seamen hurt
or killed during ser-
vice.

Same as sub A

crew be proved as well as defect in the engine
or other object ?

6. — Is proof of accident or force majeure
admissible as a defence ?

vice.

Belgium

(p- 17)-

Yes

idem

By Common Law,
with dispositions
favour of seamen hurt
or killed during ser-

in

United States

(p. 89).

Yes

Itis doubtful whether
crew has an action,
unless by the benefit
of some local statute.

France

Yes

By special legisla-
tion.There is a Caisse
de Prévoyance for
seamen. Taxes are
collected from ship-
owners.

Besides. there are
dispositions in favour
of seamen hurt or kil-
led during service.

Norway

(p. 70).

Yes.

By Common Law.

Same as sub A.

Sweden

(p. 76).

Yes.

By Common Law,
with dispositions in
favour of seamen hurt
or killed during ser-
vice.

idem.

two actions :
the owner (personally),
and probably

rem).

2 Pyescriptions :
Actio in personam :
6 years.

Actio in rem :

ciated by the Judge.

By Common Law,

lation.
Choice between two
remedies :

Action of Common
Law : same as sub A.
Special action :
Proof that the accident
arose out of and in the
course of his employ-
ment.

Great-Britain Greece
(p. 149)- (p. 165).
Yes. Yes
Third parties possess

against

also
against the ship (in

rea-
nable time to be appre-

and by special legis-|and by special legisla-

By Common Law
tion.
There is a Fund for
Invalid Seamen.

The indemnities paid
by the Fund do not ex-
clude actionaccording
to Common Law.

Danmark

(p. 113).

Holland

(p. 107).

Yes.

By Common Law;
with dispositions in
favour of seamen hurt
or killed during service

Same as sub A.

Italy

(p. 119).
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II. — Persons Entitled to Sue.

Does a rightof action belong only to the person
injured, or does it equally belong to his widow
or children? Can more distant relatives or perso-
nal representatives sue ?

II1. — Damages.

I. — May material loss only be recovered by
way of damages, or may damages also be awar-
ded in respect of general damage? Do such
damages include only damage direcily attribu-
table to the accident, or do they also include
damage indirectly attributable?

2. — Is the amount recoverable limited to a
fixed sum, ¢. g., has a maximum recoverable in
such cases been fixed by any law or proposed
law ? What is that limit, if any ?

IV. — Exonerating Clauses under contracts

Is it possible to contract out of liability impo-
sed by common law ?

V. — Prescription.

Is there a ?period of prescription, and. if so,
what period ? (Note. — « Prescription » is the
limit of time within which the action must be

brought. In English law it is the period of
Limitation).

Germany

(p. 61).

Same as sub A

Same as sub A

Same as sib A

Same as sub A

Belgium

(p- 17).

idem

Same as sub A

Same as sub A

iedm

United States

- (p- 89).

France

(p. 33).

Norway

(p- 70).

idem.

idem.

idem.

idem.

Sweden

{p. 76).

idem.

idem.

idem.

idem

Great-Britain

(p. 149).

Same as sub A II.
Special Action :

red.

band, father, mother,

mother, son, daughter,
grandson, granddaugh-
ther, stepson, step-
daughter, brother, sis-
ter, halfbrother, half-
sister.

Same as sub A III.
Special Action :

Lump-Indemnity.
In case of death :

Maximum £ 3o00.

Action of Common Law :
Unanswered.
Special Action :
No.”

Action of Common Law :
Same as sub A V.
Special Action :

Notice to be given
within six months of]
the accident.
Incaseof death,pres-
cription of six months
after receiving notice

of the death,

Greece

(p. 165).

»

Action of Common Law :|Action of Common Law :

Same as sub A II.
Special Action :

a. the person inju-| Widow unremarried,

son until aged 14 years,

b. the persons who|daughter until marria-
depended upon the de-|ge, father unable to
ceased viz : wife, hus-|work and indigent,mo-

ther if widow and in-

grandfather, grandmo-|digent, indigent _bro-
ther, stepfather, step-|thers,sisters if indigent

and unmarried.

Action of Common Law :|Action of Common Law :

Same as sub A III.
Special Action :
Indemnities awar-
ded by the Fund.

Action of Common Law :
Same as sub A IV.
Special Action :
No, (as there is a Fund
of Insurance establi-

shed by law).

Action of Common Law :
Same as sub A V.
Special Action :
Prescription of one
year for the injured
person; of five years
for the other claimants

Danmark

(p. 113). '

Holland

(p- 107).

Same as sub A.

Same as sub A. Same as sub A.

Same as sub A.

Italy

(p- 119).



(z5¢ Part. Comparative Law).

VI. — Nationality.

Are foreigners and nationals upon the same

legal footing, with regard to this legislation ?

D. Position of employees and workmen
other than the crew, employed in port on
board the ship or in her service (stevedores,
and workmen employed for discharging,
walchmen &c.)

I. — Conditions of Liability.

I. — Is the liability regulated by the common
law, or is it the subject of special legislation ¢

2. — Is liability presumed, or must negligence
be proved ?

3. — If liability be presumed. may such pre-
sumptiom be rebutted on proof of accident or
Sforce majeuye ?

4. — Does the inherent vice or defect in ina-
nimate objects (breakdown of engines, machi-
nery, ropes, & c.) give a right of action?

5. — What proof is necessary to succeed in

such action ? Must negligence of captain or crew\

be proved as well as defect in the engine or
other object?

6. — Is proof of accident or force majeure ad-
missible as a defence ?

Germany

(p. 61).

Same answer as sub, A

By Common Law.

Same
sub. A.

answers as

Belgium

(p- 17)-

idem

By a special legisla-
tion on Workmen's
compensation when it
concerns categories of
workpeople enumera-
ted by law — other-
wise by common law.

When the spe-
ciallaw applies:
It is necessary
but sufficient to
prove that the
accident occur-
red during and
by reason of the
execution of the
contract of la-
bour.

Same answers as sub A, when
common law is applicable

United-States

(p- 89).

By Common Law.

Same replies as
sub A.

France

Ip. 33).

men’s Compensation
Act where it concerns
categories of work-
people enumerated by
law — If not, by com-
mon law.

£ .| When the spe-
g2 | cial legislation
+8 | applies: It is
'E"g necessary and
e % | sufficient to pro-

s | ve that the acci-
E—'-" dent occurred
g § | bvreason of the
© E work or with
g 8 | relationtosame.

The
bound to contract an

insurance with a pu-|performed for account
blic Institution.

By a special Work-

Norway

(p. 70).

Idem.

employer

Sweden

(p. 76).

Idem.

is| By Common Law.
But if the work is

of the Stevedore, there
is a special law.

Work perfor-
med for Steve-
dore’s account :

Special law.

Same answer as sub A
under common law

Great-Britain

(p- 149)-

Action. , common law :
Samc answer as

sub A VL.

Special action :

No. T: be admitted
to the bcenefit of the
special law, a seaman
must be a member of
the crew of a ship re-
gistered in the United
Kingdom, or of an En-
glish ship whose ow-
ner resides or has his
principal establish-

ment in England or
Colonies.

By common law and
by a special legisla-
tion.

Just as sub C, there
is option between two
actions.

We therefore refer
to what is stated above

sub C.

Greece

(p. 165).

Action of common Law.

Same answer as
sub A VI.

Special Action :
Foreign seamen are
not entitled to the pen-

sions of the Fund.

The report does not
mention that. Its text
seems to imply that
this is regulated by
common law. We the-

.|refore refer to answers

sub A.

Danmark

(p. 113)

Holland

(p. 107).

Same reply as sub A.

By a special legis-
lation on compulsory
insurance of workmen,
when it concerns clas-
sesof labourersenume-

Jrated in the law. — If

not, by common law.

Common law :
Same answers as
sub A.
Compulsory Insurance :

Principles of insu-
rance.

Italy

(p. 119).
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1% Part. Comparative Law.

V. — Prescription

Is therfa a period of prescription, and, if so,
what period? (Note. — « Prescription » is the
limit of time within which the action must be

brought. In English law it is the period of limi-
tation).

VI. — Nationality

Are foreigners and nationals u
legal footing? pon the same

PART 11
Resolutions proposed as basis of
International Agreement

QUESTIONS

A. Rights of Passengers against the
Carrying Ship

1. Is it desirabie to regulate by international

agreemenl the right of passengers to 1ecover
damages from the carrying ship in case of]
death or personal injury?

Germany

(p. 61).

Same answer assub A,

Same answerassubA,

(p- 61)

Nora. — The asso-
ciation had not the
time to deal with Part
IT of the Questionnaire

Idem, if Common

Law applies

Belgium

(p. 7).

If special law
applies :

3 years from

date of acci-

dent.

Same answerassub A.

(p. 26).

Yes.

United-States

(p- 89).

Same answer assub A.

Same answerassub A,

(p- 93).

Yes

France

(p. 33).

If special legis-
lation : 1 year
to be reckoned
from the acci-
dent.

Idem, if Common
Law applies.

Same answer assub A.

(p- 42)-

Yes.
Conflicts of laws
the law of the flag to
be applied to all pas-
sengers.

:|can hardly be conside-

Norway

(p. v0).

The Report says no-
thing as to this.

idem.

(p- 73).

An international law

red as obtainable.

An agreement on the
obligation to compen-
sate could be obtained.

Sweden

(p. 76).

Ifwork forsteve-
dore’s account :
Special law.

Idem, if Common
Law applies.

If work for steve-
dore’s account :
Special law.

Idem, if Common
Law applies

(p. 82).

Yes, in case such
special law be deemed
necessary.

Great-Britain

(p- 149).

See above.

(p- 149).

Nora. — Part I is
unanswered.

Greece
(p- 165).

See above

(p- 128).

Nora. — There is a
Draft-treaty at the end
of the report.

Yes. The association
proposes a speciallaw,
which would not pre-
vent common law to
be applied.

Danmark

(p. 113).

(p. 113).

Nota. — The report
does not answer to the
detail of the questions.
The association wi-
shes the maintenance
of actual law, in accor-
dance to which the
shipowner is respon-
sible for such fault of|
his employees which
are negligences punis-
hed by penal law. In
that case the shipow-
ner has a remedy
against the captain for
whom he had to pay.

Association thinks it
hard enough to make
the shipowner pay not-
withstanding his inno-

cence-

Holland
(p- 107).
o0
]
)
2| Compulsory
= insurance.
]
§ 2]
47}
Yes.
(p- 112).

Nora. — The Asso-
ciation had not the
time to study the ques-
tions.

Italy

(p. 119).

(p- 119). ,

Nota. — The Asso-
ciation had not the
time to examine the
subject of personal
claims.

It expresses
wishes :

10 that uniform prin-
ciples regulate com-
pensation.
3¢ that the law of
the flag regulates the
accidents to the crew.

two




L Part. Resolutions preposed as o bases of mber- |
national agrecment.

2. Should this liability be presumed, as ari-
sing out of the contract of carriage. or must the
passenger prove negligence in the captain, crew
or marine superintendent? Upon whom should
the burden rest of proving that the damage was
caused by accident or force majenrve ?

3. What provisions should apply to cases in
which an accident is due to a vice or defect in
ship or engines? Should a distinction he drawn
between o lutent and a patent defect ?

1 Upon what basis should damages le
awarded 2 Should general dimagzes be given?
Should damages, indirccty attributable to the
accident (conscauentinl damages). be allowed ?

Ao - Inowhom should theright of action rest ?
ln the injured party 2 In the widow or ¢hildren,
or descendante® To all persons benelicially inte
rested in the e-tate? '

6. Is 1l desuable that the law should im-,
pose a limit upon the damage- recoverable in
cases of personal injuries?

7. = Should the vight ol action, for damage
for the death of a person, depend upon the con. .
dition thatt the persons clanming were dependem
on the decenzed person ©

R

Germany

(p. 61).

Belgium

i (p. 26).

This liability should

United-States

Association refers to

(p- 93).

be presumed, burden existing law.

of proof of accident or
Cfovee majenye  resting
upon the shipowner.

Shipowner to be res-
;ponsible for patent de’
fecet s not for latent de
fect, if duc care has
jbeen tuken to detect'it.

i
Only matenal,direct

ges, or at least dama-
iges being in necessary
'connection with the
accident. Lump com.
pensation to be pre
ferred

In deceused’s wife,

dants, to the ascen-
dants.

[nother relatives on
lv if they depended on|
the deceased and in|
the measure of that|
dependence. )

i
Lump - indemnity|

with a maximum Hmit' A Form of Bill drafted:

ior husband, children:who
and  descendants ; i[‘lpr(:jmlicml by the de-ithe heirsy if they are
there are no descen-lcense.

[dem.

Reference to exisung
and immediate dama- law,

In- such relatives!
are  niaterially

Yes.

tor curh case. by the

See answer 5

50,

Avsociition

ipruposcs S 5000 per

France

(- 42). |
\
|

Association refers to
existing law.

Plaintiff must prove
the fault.

Latent defect on it-
self does not involve
liability; a fault must
be proved.

[mmediate and  di-

rect damage.

i

l |

' !

!

I

| i
In any person whoj

‘sustaing prejudice Int

prejudiced. i
Yeo

il be one of  thel
proofs of the prejudice
stistained. i

l

Association refersto

existing law.

Referenceto existing
Jasw.

No
frefers to cxisting law).!

T,

Idem.

idem

!
]
(as association|

' Sweden
(p- 82).

Damuges only to bel
awarded in case of!
shipowner’s fault.

In such case plain-
tift has to prove the
fault.

Association refers to
rexisting law.

Any material dana-]
gas. cven indirect, (o)
be anwarded.

[t is hardly possiblej
to find a basis for mo-|
ral sufferings. i

|
]

Reference o existing
L, with the addition
‘thut elderly parents
iwho are dependent on
the deceasca shonld be
cconsidered plaintiffs.

i H
t i

|
|
|

Unanswered.

|
Not necessarily. [t] Refercncctoexisting  Unanswered.

(p.

Great-Britain

149)-

Greece

Shipownuer’s tault to
be presumed.

i {e should be per.

'mitted to prove acci-,
idcnt‘ or force maijeure. |
i

Shipowner to  he
absolutely responsible
for defect.

The orlvy positive
basis s the loss of the
victim’s carnings at the’
Aime of aceident.

' No moral, nor indi-
rect and mediate da-
mages (o be awarded

In descendants. pu-
rents. and sisters of the
seietim, Nodamaees 1o
men after their majori-
1ty nor 10 women after
itheir marriage,with ex-
iception of ascendants
rand such persons una-
ble to work and with-
out means.

|
I Yee.

Association propose:
f12 20 600 por cuse

Sec answer .

Danmark

p. 113).

Sue above.

Holland

112).

Italy

(p. 119).



114 Part. Resolutions proposed as a basis of indey-
national agreement.

8. — Should contracting out be permitted?

9. — Should foreigners and nationals be pla-
ced upon the same legal footing ?

10. — What time-limit should be imposed
within whicli action must be brought ?

B. — Actions of Third Parties against
Non-carrying Ships.

With the exception of contractual libility, the
same questions arise as in A.

Same answers as sub A., with the following
for Belgium :

2. — Should this liability be presumed, as
arising out of the contract of carriage, or must
the passenger prove negligence in the captain,
crew or marine superintendent? Upon whom
should the burden rest of proving that the da-
mage was caused by accident or force majenre?

Germany

(p. 61). .

Belgium

{p- 26)-

If common law re-
mains applicable: Yes,
excepting in case of ac-
cidents caused by un-
seaworthiness at the
departure or by negli-
gences attributable to
shipowner.

If lump - system is
agreed : no.

Yes.

2 years

Fault must be pro-
ved by the plaintiff.

United-States

(p. 93j.

Reference to exis-
ting law (according to
which theses clauses
are prohibited).

Yes.

A short prescription,
for instance that of the
State of New-York : 2
years after the death.

No, if the limited lia-
bility is agreed |[see
qQuestion 6),

Yes.

Same as for material
loss.

- Norway

(p. 73

. idem '

Reference to exis-
ting law, which makes
no distinction.

Reference to exis-
ting law.
No wish expressed.

Sweden

p. 82).

No, in the following
cases :
damages caused by :
@) one’s self own
fault.
b) cnlpa lata of an
employee.

Yes.

There is a prescrip-
tion of 2 years in the
Swedish Maritime law

Great- Britain

(p- 349 -

.Greece

(p. 128

No, unless an inter-
national agreement sti-
pulates the contrary.

Prescription of one
year for the action a-
gainst the shipowner.

For other actions,
two years.

Danmark

(p. 113).

.

‘. Holland

(p. 112).




[17 Parl. Wesolulivi: proposed as o hasis of inter-
nalional agreenent

C. —— dctions by He Crew.

The sume questions arise as under A, except
that question 2 shonld read as follows

a should this liability be left to the common
law or regudated by special legislhvion ? [n either
case what should it be nccessary for be inju-
red person or his  represcutatives to prove in
cvidence, particularly on the question of negli-
wenee 2o

Nora. - The assocndions have not ‘ollowed
the detail of questions but sinswerad on the whole
matter generally. The answers are recapitulated
in the following columns

b — detions by W orkmen and Others
enmiploved in Dort on hourd the
Ship or in her Service.
The sane questions arise s in the rase o the
UMW

Nory., — \We recapitulite the nnswers in the
Snie oy as sub O

Germany

(1. vor.

Belgium United States

i 20). (1. 0l).

An international u-j  Kefercnce (o cexis-
tgrecment is desivable.itiug livw. No wich ex-
{bui the diffevences areipresscil.
o important that this!
iquestior ought 1o bel
reverved to national le-
uislations.

[t is desuwuble that
cverywhere

aj an cauitable com-!
ipensation  should be
awarded on basis of
professional risk

L) nationals and fo.!
reigners should be on
ithe sume footing.
" If Couunon Law re-
mains applicable, sa-
me answers as sub B
of Dart IT- Resolutions)

SoTle ANSWED s Cases of negligence
! ~ub (. ‘ot attributable to the
i Ishipowner should not
i lrive w right of uction,

amless o modern law

should be applied.
No wish eupreesed.

| ion employers” lability!

France

(p 420,

The question isregu-
lated in euch country
by special laves of a na-
tionat charucter,

It is uscless for the
monent to try unifica-
tion.

Silm(' WALDWTE s
sub

Reterence to existing
law. No wish cxpres-
sed.

! Reterenceto existing
v, — No wish ex-
pressed

jpensation should al-

Sweden

N special vw 15 now

. . . 1
studied in Sweden, uce-
cording to which com-

ways be awarded. un-
less there be culpa Lata
of the crow.

No wish expressed.

No ensn espressed. |

Great-Britain

.

1449).

Greece

“" r28t,

Sciumen ought to be
cntitled to compensa-
tion in case of accident!
ocaurring during their:
service. even in case ol
mere accident or force.
majeure. !

Shipowner to  be,
compelled o insure
the crew.

An  International !
Fund for Seamen is!
desirable but impossi-|
ble to reulise for the,
tie being. i

Provisions sub C:
shonld also apply to}
all persons employed|
aven temporarily at the|
ship’s service, ’

Danmark

(p. .

Holland

Italy

Tideg.



SYNOPTICAL SUMMARY OF ANSWERS ON

by Mr. J. HOSTIE, Advocate, Antwerp.

THE DRAFT-TREATY ON FREIGHT

Draft-treaty :
of the Commission. Germany Great-Britain (¥) Belgium Denmark Spain (¥) United States France Hungary Italy Japan Norway Netherlands Sweden
Art. 1. — Saving in the| Adopted. No distance freight should| Adopted. Adopted. Freight pro rata itineris| Adopted with addition : « Any freight prepaid | Adopted. Adopted. Adopted Adopted. Distance-freight. Adopted. Adopted.
cases hereinafter excepted, .| be allowed. should be allowed as by 1o be retuned if not otherwise provided ».
no freight shall be payable in German law (art. 531). Ex-
respect of goods which do penses, time and dangers
not reach their destination. being taken into account as
well as distance.
ART. 2 — Freight is paya- Suppression of 1°. Addi- If goods are sold in order| Adopted. Adopted. Entire freight due for goods | Suppression of 1°, Modification of 20 « goods [ Adopted. Adopted. The price of| (Naples) Adopted. . In case of sale for the In case of sale for needs of Adopted. Adopted.
bleinrespectof : 10 All goods | tion to 2° « Also for animals |to supply for the needs of sold in order to supply for | perishing in course of voyage owing to their goods sold must be taken | When national law admit needs of the ship, or by rea- | ship. no freight due. .
to which General Average | dying during the voyage » |the ship, or by reason of needs of the vessel if she |defective or improper condition at the time of into account under the 3o, | similar cases. are included in | son of inherent vice, whole | In case of inherent vice, |
contribution is due; 2° all |and add to 3° « Also for|their damaged state owing reaches her destination. If|the shipment. the exceptions. freight is due. In case of sale | whole freight due.
goods, which have perished | goods destroyed or sold du- | either to their nature or to not pro rata itineris, Mr. Spot- | Addition to 3 of the word « necessary » before The 40 relates to the needs | owing to «fortune de mer»| In case of «fortune de
in the course of the voyage | ring the voyage by order of | perils of the sea no freight terno does not express his|the word «sold» and addition of the words of the whole venture. distance-freight is due. mer » distance-freight due.
by reason of their nature or | the autorities, in as far as [is due. Parties may claim for opinion as to goods sold by | « provided those goods are in a condition to (Genoa) Adopted.
of their inherent vice ; 3¢ all | master was able and ready |indemnification according to reason of their damaged | reach in specie their port of destination » at the With the addition to the
goods sold in the course of | to forward them ». : the general principles by state or perishing in course | end of the sentence. The second alinea should 30 of: «In no case can the
the voyage by reason of their | Suppression of the 2d al. |reason of the particular cir- of voyage for the same rea- | be completed. In case the price exceed the charterer free himself by
defective condition, whether cumstances which have pro- son. ' value at the port of destination difference isdue abandoning the ship, of the
arising from the nature or hibited the performance of to the owner. obligation to pay ireight. »
inherent vice of such goods the carriage. Addition of a 3d alinea. Freight is due on After 4°, add : « New freight
or from perils of the sea. goods of a dangerous kind shipped without eventually earned by the
Freight shall also be paya- special notice of their charte1 and destroyed captain for carriage of goods
ble in respect of goods made during of voyage. shipped instead of those
use of or sold in the course which perished or were sold
of the voyage, but as against S‘W{ng to domage; —bShau be
such freight subject to an ivided by halves between
obligation to account for the Captain and former shipper.
value of such goods at their
intended port of destination.
. . s s -. , d .‘ . .
ART. 3. — In the event of | Adopted. It is understood | If the cargois reforwarded | Adopted. Adopted. The master should have| Adopted. Adopted. Adopted with exception of | (Naples) Adopted. Adopted. ne’,Ifle question is I}Ot exami wli\eggri)tt(;ﬁoi’fggb%sztatpgir?g;t oes not oppose adoption

the ship, after sailing, being
prevented from completing
her voyage. the Captain shall
be entitled to demand the
agreed freight, should he in
spite of such prevention, suc-
ceed in getting the goods car-
ried to their destination.

Should a reshipment, ren-
dered necessary in the last-
mentioned case, be practica-
ble only at a rate of freight
higherthantheagreed freight,
the difference between the
two rates of freight shall be
chargeable upon the goods;
but nothing herein shall in-
terfere with the right of the
shipper to effect such re-
shipment on his own account
or otherwise to dispose of
the goods carried.

that by this article the mas-
ter has the option to refor-
ward goods.

by carrier, the entire freight
is due.

(*) The British report being a note
on British Law and expressing no
views on the draft-treaty we summari-
zed here the answers of the British
Committee to the preliminary ques-
tions for the Venice-Conference (see
Preleminary Reports III p. 4).

the option of reforwarding
goods, entire freight being
due in that case.

(* We summurize here the advice
of the Spanish Delegate to the Venice-
Conference Mr. J. Spotterno (see Pre-
Preliminury Reports I p. I;5).

the sentence «under reserve
of the charterer’s right ».

A more equitable solution
is desirable.

(Genoa) Adopted; to be
added iz fine : « Exceptionally
captain to be entitled to a
portion of the freight, if char-
terer succeeds to forward
goods to destination by other
means at lower rate than
formerfreight, or when goods
are sold at port at equal or
higher price than they would
fetch at destination.

difference of treight shall be
due by charterer only in case
the Captain has given him in
due time notice of impedi-
ment, so that he be in a posi-
tionto effect the reforwarding
himself, if he wishes to do so.

but it would be necessary
to be more precise, taking
into account not only the
absolute hinderance, but also
delay in reforwarding. Ac-
count should alsobe taken o¢f
« the circumstances relative
to cargo only and not to
ship.



Draft-treaty
of the Commission

ART. 4. — Itshall bea rule
of affreightment and carriage
of goods by sea, that if the
shipper does not tender the
agreed cargo for shipment,
he shall forfeit to the shipow-
ner by way of compensation,
a sum equivalent to one half
the agreed freight. Where
part only of theagreed cargo
shall have been tendered for
shipment, the shipper shall
be liable to pay freight for
the whole of the said agreed
cargo : subject to a propor-
tionate reduction of liability
in respect of freight earned
on substituted cargo.

Where a shipper in the
caseprovided for under Art.3,
withdraws his goods from
the shipowner’s control, he
shall be liable to pay the
whole freight and to reim-
burse the captain in respect
of any expense or losses to
which he may be put by
reason of such withdrawal.

The above provisions shall
be equally applicable to ge-
neral ships.

Germany

Meeting decides to recom-
mand adoption of provisions
of German Code of Commer-
ce (§580 and follow.) Distinc-
tion : 1° Charlering of entire
ship : half-freight due as
lump-indemnity if charterer
renounces to the execution
of the contract before the
voyage has commenced.

The voyage is considered
as having begun :

1° If the charterer has gi-
ven notice to the captain of
the end of the shipment.

2¢ If the lay days are expi-
red even when the shipment
has only partially taken
place. Otherwise entire
freight is due. 2° Partial
chartering or carriage by a
general ship : entire freight
due but under deduction of
freight for goods shipped
instead.

Great-Britain

This question must be re-
solved by the general prin-
ciples on indemnification.

Belgium

Adopted.

Denmark

Adopted.

Spain

Half freight due by the
charterer if he renounces to
execute the contract before
the date fixed for beginning
the loading. That date being
past, the entire freight is
due.

United States

General principles on compensation of da-
mage. If not, then at least distinction should be
made. First paragraph only to be applied to the
chartering of an entire ship (or part of ship).
When a general ship, then entire freight due
under deduction of freight effectively earned on
substituted cargo without distinction of a total
or partial breach of contract. Addition of
« lawful » after « goods » at the 2¢ al.

France

Adopted.

Hungary

Adoption of 34 paragraph.

Suppression of 4th paragr.

Paragr. 1 et 2 reserved to
chartering of a ship’s whole
burden. In case of charter of
part of ship, or of shipment
of geuneral cargo,the charterer
always has to pay the whole
freight, unless he proves that
other goods have been ship-
ped instead.

Italy

Adopted

Japan Norway

Should be fixed by law. Adopted, under reserve of
modification of 2d paragr. de-
ducting only one half of
freighifor merchandise which

captain takes instead.

Netherlands

Adopled.

Sweden

Fixes wrongly these dama-
ges to lump sum (hallfreight)
without considering whether
the voyage commenced or
not. Adoption of Swedish
rule : half the freight of goods
ta(li(en instead, to be beduc-
ted.

Arr. 5. — Payment of de-
murrage ought to be enfor-
ceable in the same mauner
as payment of freight.

Payment of demurrage
shall not be conditional upon
any special legal processor
formality,

Meeting decides to recom-
mand adoption of the provi-
sions of German Code of
Cominerce : 1° Lay day be-
gin a)for an entire ship or
part of ship freighted : the
day after the master is ready
to load or unload and gives
notice of it to charterer or
consiguee. b) For a general
ship : if not otherwise pro-
vided, no lay-days are allo-
wed ; to be loaded or unloa-
ded without delay when re-
quired to do so by master
(588, 604). 2¢ Demurrage is
an indemnity. 3¢ Formali-
ties : 110 formalities required
if number of lay days deter-
mined by contract : if not,
the master ought to give no-
tice of the number of lay
days allowed

Demurrage is an indemni-
ty and not a supplementary
freight.

No formalities are requi-
red.

Adopted.

Adopted.

Demurrage is an indem-
nity.

No formalities are requi-
red.

No international rule on this matter.
No formalities.

Adopted.

Adopted.

(Naples) Adopted.

(Genoa) Adopted. To be
added to paragr. 1°:¢ De-
murrage runs during holidays
and notwithstanding force
majeuve» ; and add to 24 pa-
ragr. : « Except. in case the
delay of lay-days is fixed
neither by contract nor by
customs of the place. »

Demurrage should be con-
sidered as an indemnity.

Written protest is neces-
sary.

Adopted.

Adopted.

1%t paragraph, needless.
2d paragraph, adopted.
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Séance d’Ouverture

Opening Sitting

La seance est ouverte a 10 heures dans la Salle du Conseil
du Senat.

The sitting was opened at 10 0’cl. a. m. in the Council-Room
of the Senate.

Herr Biirgermeister Dr. PAULI. — Meine hochgeehrten
Herren! Namens des Seuats der freien Hansestadt
Bremen gestatte ich mir, Sie, bevor Sie Ihre wichtigen
Beratungen beginnen, aufs herzlichste zu begriissen. Dem
Senat’ gereicht Thr Beschluss, Thre Versammlung in Bre-
men stattfinden zu lassen, um so mehr zur Genugtuung,
da vor gerade einem Menschenalter, im Jahre 1876, der
deutsche Zweig der International Law Association, die
ich wohl als Thre Frau Mutter bezeichnen darf, uns die
gleiche Ehre und Freude erwiesen hat. Ich darf diese
Ihre Mutter nennen, da das Comité maritime einer Anre-
-gung aus Ihrer Mitte die Entstehung verdankt und sie hat
alle Ursache sich dieses Sprésslings zu freuen. Wer kann
daher wissen, ob sie Ihnen nicht frither oder spiter noch
Geschwister schenken wird, denn es gibt in dem weiten
Bereiche der internationalen Rechtsbeziehungen noch
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manches Gebiet, das der gleichen gemeinsamen Arbeit
der beteiligten Nationen wohl wert wire, um so dem Ideale
einer Einheit des Rechtes in den fiir den Weltverkehr
wichtigsten Materien uns schrittweise zu nihern.

Wie dem aber auch sei, jedenfalls haben Sie, meine
verehrten Herren, alle Ursache,’mit Genugtuung auf Ihre
bisherige Arbeit zuriickzublicken, und wenn mich nicht
alles tiuscht, kénnen Sie hoffen, durch Ihre bevorstehen-
den Verhandlungen einige Schritte vorwirts zu kommen.
Je iberzeugender Ihre Diskussion, je einhelliger Ihre
Beschliisse und je einleuchtender deren Inhalt sein wird,
um so grosser wird die Aussicht.sein, dass die Regie-
rungen und die Parlamente ihr Fiat darunter setzen. Sie
befinden sich, indem Sie, wie vor einigen Jahren in der
Hansestadt Hamburg, so jetzt in deren Schwesterstadt
Bremen tagen, auf einem klassischen Boden fiir derart
Beratungen. Die Bliite der alten Hansa wire nicht
moglich gewesen, wenn unsere Vorfahren nicht bemiiht
gewesen wiren, bei ihren Tagungen und ihrem gemein-
samen Vorgehen nur auf das zu sehen, was ihnen allen
niitzlich war und beiseite zu setzen, was sie trennen
mochte.

Vergegenwirtige ich mir nun aber, was die Gegen-
stinde sein werden, mit denen Sie sich in diesen Tagen
beschiftigen wollen, so springt es in die Augen, dass sie
fir Bremen, in dessen Namen ich Sie begriisse, von
grosser Wichtigkeit sind. Angesichts unserer alle Meere
befahrenden Handelsflotte kénnen Fragen wie die des
Seefrachtrechtes, der Verpflichtung der Reeder durch
Ungliicksfille an Bord ihrer Schiffe und dhnliche Fragen
nur dem Interesse weiter Kreise meiner Vaterstadt be-
gegnen.

Allein, was Sie beraten und beschliessen, gilt allen
Nationen und ich hoffe und wiinsche, dass, wie der
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Bremer Kongress von 1876 die Vorarbeit leistete fiir die
im folgenden Jahre 1877 zu Antwerpen beschlossenen York
and Antwerp Rules, IThre diesmaligen Beschliisse in gleicher
Weise alsbald eine reife Frucht den seefahrenden und
Handeltreibenden Vélkern schenken werden. Mége diesem
Whunsche die Erfiilling nicht fehlen. — Damit nochmals
mein herzliches Willkommen !

Monsieur A. BEERNAERT. — Messieurs, c’est comme
président de notre Bureau international permanent que
j’ai 'honneur de remercier, en votre nom a tous Sa Magni-
ficence M. le Bourgmestre de Bréme du brillant accueil
qui nous est fait dans cette grande ville et des paroles a
la fois si élevées et si cordiales qui viennent de nous étre
adressées. Cet honneur, je I'apprécie grandement. Repré-
sentant d’un petit pays qui a nn certain passé maritime,
mais dont la marine, & mon grand regret, ne compte plus
guére, je parle ici au sein de l'une de ces nobles citées
hanséatiques, de glorieuse histoire, naguére en rapports
étroits avec Bruges et Anvers, presqu’a 'ombre du pavil-
lon de ce Norddeutscher Lloyd qui transporte des milliers
de passagers vers tous les points du globe, au cceur de ce
puissant empire d’Allemagne qui a conquis si rapidement
la deuxiéme place parmi les puissances maritimes.

Mais a défaut d'autre titre, je puis du moins rappeler
des initiatives et des sympathies déja anciennes pour la
cause qui nous rassemble.

Voila un quart de siécle et plus que j'avais ’honneur de
réunir et d’inaugurer le congrés international d’Anvers
pour I'Unification du droit maritime, bientdt suivi par le
Congrés de Bruxelles. Et tel fut l'accueil que cette
premiéré tentative recut de la science et de la pratique
que bientdt se fonda cette puissante association interna-
tionale qui aujourd’hui relie entre elles dix-huit associa-
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tions nationales et dans le Comité central de laquelle on a
bien voulu me conserver une trop longue présidence.

A ce titre encore, Messieurs, j’ai & ajouter des remerci-
ments a4 ceux que j'exprimais tout A I’heure 4 Monsieur le
Bourgmestre et au Sénat souverain de Bréme. Ils s’adres-
sent tout 4 la fois au Comité local qui a organisé cette
belle réception, spécialement a son président M. Plate et
a ses adjudants MM. Reck et Résing, a la Chambre de
Commerce de Bréme et au Norddeutscher Lloyd qui ont
mis a la disposition du Comité leurs puissantes influen-
ces.

Ils voient avec quel empressement il a été répondu a
leur appel par cette nombreuse assemblée qui compte des
représentants de tous les pays groupés en vue de l'unifica-
tion du droit maritime.

Mais aussi, 'on peut dire que notre grande cause n’a
plus d’adversaires. Nul ne méconnait plus I'important avan-
tage qu’il y aurait pour toutes les nations maritimes a
I’établissement de régles uniformes pour les choses de la
mer. Dans tous les pays de quelque importance commer-
ciale ou économique, nous avons avec nous les hommes
de science comme les hommes de la pratique, les juriscon-
sultes et les professeurs comme les négociants, les arma-
teurs, les dispacheurs et les assureurs, et parmi les
groupes qui soutiennent notre causé avec le plus de
distinction et d’éclat, il me sera bien permis de citer
IAssociation allemande que préside si dignement M. le
Dr. Sieveking.

Depuis 'assemblée de Venise, nous avons eu la vive
satisfaction de voir nos rangs se renforcer encore.

Le Comité britannique s’est reconstitué sur une base
agrandie et beaucoup plus puissante. Jusqu'a ces derniers
temps, c’était notre fidele alliée, l'International Law
Association, qui en tenait lieu ; mais elle a elle-méme
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exprimé le désir d'une organisation plus spéciale et c’est a
son initiative qu’est due l'institution du nouveau Comité
qui a comme président le Lord Chief Justice d’Angleterre,
Lord Alverstone, comme vice-présidents Sir Walter
Phillimore et Sir William Pickford, comme président du
Comité Exécutif Lord Kennedy, le savant auteur du
traité si connu sur le Sauvetage maritime et qui aujour-
d’hui, aux premiers rangs de la magistrature, a gardé les
vives sympathies pour le droit maritime dont il avait, au
barreau, donné tant de marques.

Les secrétaires du Comité sont MM. H. R. Miller et
Leslie Scott 'un de nos dévoués secrétaires généraux qui,
avec M. Franck, a pris au cours de nos derniéres années,
une large part aux travaux du Bureau Permanent.

Voici que la Presse, aussi, est des ndtres. Le Times
nous a consacré une longue série d’articles et qu’il me
soit permis de wous citer ces lignes qui les résument :

« La mer étant ouverte a tous, les hommes d’affaires,
les jurisconsultes et tous ceux qui ont quelque intérét
dans le commerce d’Outre-mer, comme armateurs, comme
chargeurs, comme assureurs, comme réparateurs de na-
vires ou comme fournisseurs, ont depuis longtemps le
commun désir de voir le commerce maritime et les allées
et venues des navires soumis a un code de lois qui
seraient d’application universelle ».

Quelques jours plus tard, Lord Gorell, I'’éminent prési-
dent du premier de tous les tribunaux maritimes, la Cour
d’Amirauté de Londres, en se retirant de ses fonctions,
disait : « Nous voulons rendre uniformes toutes les lois
de la mer de la méme maniére dans tous les pays ».

Voila assurément de précieuses sympathies.

A lautre extrémité de ’Europe, un autre pays qui a eu
sur la mer des jours glorieux, et dont le pavillon recom-
mence 2 y flotter beaucoup, la Gréce, est venue s’associer
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a notre ceuvre. C’est sous la présidence de M. Embericos,
ancien ministre de la Marine, que $’est constituée ’Asso-
ciation hellénique de Droit Maritime, dont nous sommes
heureux de saluer pour la premiére fois les représentants
parmi nous.

" Messieurs, vous savez que la Conférence de Venise a
abouti 4 'adoption de deux avant-projets de traités, 'un
sur la Responsabilité des Propriétaires de Navires, 'autre
sur PHypothéque et le Privilége maritime ; mais il restait
a en arréter la rédaction et c’est le Bureau Permanent qui
a été chargé de ce soin par la Conférence. Il s’en est
acquitté, et semble-t-il, 4 la satisfaction de tous.

Le Bureau a eu d’autre part 4 se préoccuper d’une
prompte réunion de la Conférence diplomatique, appelée
a couronner notre travail par ladoption d’instruments
définitifs et vous savez que cette réunion est fixée a la
semaine prochaine, presqu’aussitét aprés notre assemblée
actuelle.

Il faut, Messieurs, s’en applaudir puisqu’ainsi la diplo-
matie pourra s’inspirer encore de vos vues et des obser-
vations qui vont é&tre échangées. Il faudra approuver une
fois de plus la prudence de la procédure suivie par
I’Association. Commencée par le questionnaire qu’adresse
a tous le Comité internationnal, poursuivie dans les déli-
bérations des Associations et des Comités nationaux, elle
n’aboutit 4 une conclusion que dans nos assemblées inter-
nationales, et nous pouvons nous rendre cette justice que
jamais nous n’avons pris de décision prématurée, attendant
que les convictions soient faites et ’accord établi.

A la prochaine réunion diplomatique de Bruxelles (ce
sera la troisiéme) vingt-deux Etats seront représentés, et
je ne doute pas que tous n’y viennent avec le vif et sincére
désir de faire ceuvre féconde. L’on peut compter, je crois,
que la Conférence aboutira cette fois i la signature de
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traités définitifs sur l'abordage et ’assistance et qu’elle
pourra arréter des avant-projets de traités sur la respon-
sabilité et les priviléges et hypothéques.

Je ne veux pas me poser en prophéte : c’est toujours un
métier dangereux; mais j'imagine que l'on n’arrivera a
I'accord que par voie de transaction, chaque pays aban-
donnant quelque chose de sa législation propre. Et com-
ment ne pas espérer cet accord, puisque grice a nos
conférences, 1l s’est déja établi entre les intéressés : négo-
ciants, armateurs et assureurs ?

Votre Bureau s’est également occupé de préparer le
compte-rendu de la Conférence de Venise si somptueuse-
ment fétés par nos amis d’Italie, et ce ne fut pas un mince
travail puisqu’il forme un volume de 800 pages alors que
le procés-verbal de notre premiére réunion n’en occupait
qu'une centaine. '

Tandis que se poursuivait ainsi la réalisation des
réformes importantes dont nous nous sommes occupés
jusqu’ici, de nouveaux sujets étaient mis a 1’étude.

Dés avant la réunion de Venise, les questions relatives
aux Conflits de lois en matiére de fret avaient été sou-
mises aux Associations et Comités nationaux et des
rapports préliminaires, dont quelques-uns fort remarqua-
bles, avaient été préparés.

La Conférence ne put aborder cette partie de sa tiche.
Mais les rapports constataient une concordance de vues
suffisante pour qu'un premier essai de codification pariit
possible. Une commission spéciale fut désignée et se
réunit 4 Paris, ou I’Association frangaise de Droit Mari-
time, que présidait M. Govare, lui fit grand accueil. Elle
eut pour rapporteur M. Verneaux, dont la compétence est
bien connue et M. le Dr. Finke dont 4 Bréme ii serait
superflu de relever la science et le mérite. Ils ont résumé
les délibérations de la Commission sur les points visés
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dans le Questionnaire et c’est sur leurs conclusions
qu'auront 4 porter tout d’abord vos délibérations.

C’est 14 une matiére dont l'intérét peut ne pas frapper
le grand public autant que les redoutables problémes dont
nous nous sommes occupés précédemment. Ce ne sont
plus les conflits de lois en matiére d’abordage avec les
grands bruits de sinistres qu’ils évoquent, ni ’Assistance
avec ce que, par lui-mé&me, ce terme rappelle de souvenirs
héroiques et-parfois aussi d’entreprises criminelles, ni la
Responsabilité des Propriétaires de navires avec la con-
tradiction profonde du droit universel avec le droit bri-
tannique, contradiction heureusement sur le point de
s’effacer. Mais les hommes de la pratique savent combien
sont fréquentes les difficultés qui s’élévent en matiére de
Fret. Sans doute, il s’agit de contrats et les parties les
réglent comme elles I'entendent. Mais on ne peut tout
prévoir. Et voici que chaque fois qu'un voyage est inter-
rompu en cours de route, chaque fois que des marchan-
dises sont vendues loin du port de destination, tant6t pour
les besoins du navire, — ce qui devient rare, — tantét a
raison de leur état d’avarie, — ce qui est fréquent, —
chaque fois qu’il y a conddmnation de navire en un port
d’escale et que la marchandise est réexpédiée, des discus-
sions surgissent ou peuvent surgir et des conflits de lois
sont possibles, la solution variant selon la loi qu’on
appliquera.

Or, en tout cela, aucun intérét majeur n’est en cause;
I'une solution est souvent aussi acceptable que l'autre,
mais au moins qu’il y en ait une et que ce soit la méme
pourtout !

Et quel bienfait aussi si un réglement uniforme déter-
minait les cas de rupture de voyage, les cas ou le fret, ou
le demi-fret, est di sur le vide ! .

N’est-il pas fort peu juste que Iarmateur qui compte sur
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Iapplication de sa loi nationale, s’en trouve privé, ou que
le chargeur qui ne s’attendait qu’aux sanctions du droit
commun, se trouve tenu de payer une indemnité forfaitaire
élevée, alors méme qu’il n’y a pas de dommage? Tout au
moins de semblables surprises ne constituent-elles pas par
elless-mémes des injustices ? '

Et n’en est-il-pas de méme en matiére de surestaries ?
Pourquoi tout ce bagage inutile de formalités imposées
par telle loi, inconnues dans d'autres. Qui donc n’a vu des
armements privés ainsi d’un droit certain, parce que dans
quelque port perdu au fond d’une mer éloignée, leur
capitaine avait ignoré que d’aprés la loi du port de desti-
nation, un protét était nécessaire pour faire courir les
délais de surestaries ?

Tout cela, Messieurs, me parait solliciter notre atten-
tion.

Et il en est de méme d’un autre sujet plus grave encore,
sujet auquel, aux Etats-Unis surtout, de redoutables
catastrophes ont donné une grande actualité, pour parler
de tant de vies humaines compromises et perdues et du
droit 4 appliquer a ce sujet, j’entends des vies humaines
en général, qu’il s’agisse de 'équipage ou de Touvrier du
port, du passager millionnaire ou de ’humble émigrant qui
va cHercher fortune dans un continent lointain.

Vous verrez avec intérét les rapports préliminaires a ce
sujet, et ils sont éclairés par d’exellents tableaux synopti-
ques dressés par deux jeunes avocats belges, MM. Sohr
et Hostie, qui nous ont également assistés dans la traduc-
tion des rapports ; je mé fais un devoir de les en remer-
cier.

Ce rapide tableau vous montrera, Messieurs, que nous
avons encore devant nous un large champ d’action. Tous
nous y consacrons nos efforts et le jour béni est prochain,
Jespére, ou un succeés complet les aura consacrés, nous
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pourrons nous rendre cette justice que nous avons accom-
pli une ceuvre de progrés de paix et de rapprochement
entre les rameaux divers de la grande famille humaine.

LorD JusTICE KENNEDY. — ]I am greatly honoured by
having the permission, as a member of the Britisch branch
of this Comité Maritime International, to add humbly my
own expression of gratitude to the Rulers of this great
City for the cordiality, as well as the courtesy, they have
shewn in receiving us as they have done to-day, and
allowing us to enjoy, in the kind and hospitable way in
which it is proposed, the beauties and charms of this
ancient, most important, and most beautiful City. I can
only hope that as far as we are concerned here we shall
not be unworthy of that cordiality, and we can shew our
appreciation of it best by trying with sympathy, as well as
with care, to achieve to some extent the success upon
which we are all bent, the unification, so far as is possible,
of the civilised Nations of Europe in the great matters
that concern the sea and commerce.

M. F. C. AuTraN (Marseille). — Messieurs, je_ ne
m’attendais pas, je vous l'avoue, a avoir I'honneur de
prendre la parole devant vous, ce matin, et vous excuserez
par conséquent un peu mon improvisation. Ce sera du
reste dans un sentiment d’entente cordiale avec les paroles
prononcées par Lord Justice Kennedy que je m’adresserai
a4 vous pour vous exprimer les sentiments que nous
éprouvons tous en nous trouvant réunis de nouveau pour
coopérer a cette ceuvre de civilisation qui s’appelle
« I'Unification du Droit Maritime ».

Comme vous le disait trés bien notre éminent président,
Son Excellence M. Beernaert, c’est une ceuvre de civilisa-
tion, c’est une ceuvre de paix que nous poursuivons en
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rapprochant les peuples par 'unité de leur loi; et le jour
ou cette unification sera réalisée dans les limites ou elle
peut D'étre, soyez certains que nous aurons contribué a
I'un des progreés les plus signalés que 'humanité ait jamais
réalisés, que nous aurons accompli une ceuvre de paix, —
car tout progrés par le droit est un progrés pour la
civilisation.

M. FrRANCESCO BERLINGIERI (Génes). — Au nom de
I’Association italienne de Droit Maritime, j’envoie un salut
fraternel au Comité Maritime International, i toutes les
associlations nationales dont les représentants sont accou-
rus de toutes les contrées du monde pour remplir la grande
tache de préparer les matériaux et les bases de 'unification
du Droit maritime.

Je présente aussi I'expression de notre respectueuse
reconnaissance a la grande ville de Bréme pour la cordiale
hospitalité qui nous est offerte par elle.

Les glorieuses traditions de cette libre ville hanséatique,
son large et fécond mouvement de vie commerciale et
industrielle sont assurément les meilleurs auspices pour la
marche et I'issue de 'ccuvre que nous poursuivons : 'unifi-
cation du droit maritime.

M. CHARLES LE JEUNE. — Messieurs, Votre Bureau
Permanent a terminé sa tiche aujourd’hui; c’est la Con-
férence qui prend sa place. Clest a’elle 4 désigner les
~ membres qui composeront son bureau et qui dirigeront
ses travaux.

Je me permets, Messieurs, de me faire ’écho du senti-
ment général en proposant A vos suffrages, pour présider
cette conférence, Monsieur le Président SIEVEKING (A4 p-
plaudissements). ) .

Je n’ai pas besoin de vous exprimer toute notre sym-
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pathie et toute notre admiration pour 'homme qui dans
cette ville hanséatique, est 4 la téte de la Cour Supréme
et dont le nom brille d’un vif éclat, — d’un éclat que 'on
peut dire international — dans le droit, et spécialement
dans le droit maritime.

Messieurs, je considére donc M. SIEVEKING comme élu
président de la Conférence (Applaudissements).

J’ai encore 4 vous demander, au nom des diverses
nations qui sont ici réunies, de bien vouloir élire des
vice-présidents pour les représentet au bureau et pour
assister Monsieur le Président Sieveking.

Des propositions m’ont déja été faites par les diverses
délégations nationales. Je me permets de nommer les
divers membres désignés pour représenter les Associations
nationales, comme vice-présidents de cette Conférence.
Ce sont : '

Allemagne : GEO PLATE, Président du Norddeutscher
Lloyd.

Angleterre : Lord Justice KENNEDY.

Aulriche : Dr. WorwMmS, conseiller.

Belgique : M. BEERNAERT.

Danemark . M. HINDENBURG.

Etats-Unis : M. BRADFORD.

France : M. AUTRAN.

Grece : M. GEORGE STREIT.

Hongrie : M. pE NAGY, Secrétaire d’Etat

Ttalie : M. le Prof. BERLINGIERI.

Fapon : M. SukgeTADA ITO.

Norvege : M. Oscar Pratou.

Pays-Bas : M. LoDER.

Rép. Argentine : M. BELGRANO.

Russie : - M. OVTCHINNIKOFF.

Suede : M. AFZELIUS.
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Messieurs, Je pense que je réponds au sentiment unani-
me de lassemblée, — sauf les observations que vous
pourriez avoir a faire — en considérant ces Messieurs
comme élus.

Aucune observation n’étant faite. je les considére comme
nommés;vice-présidents de laconférence (A pplaudisscments)

Il nous reste a désigner des Secrétaires-généraux qui
sont appelés 4 assister M. le Président.

Je vous prie de bien vouloir porter vos suffrages sur
M. ALFRED SIEVEKING, sur M. R&8SING, sur M. VER-
NEAUX et sur M. Louis FRANCK joignant encore M. le Dr.
FINKE et M. le Dr. SCHULZE-SCHMIDT. (4 pplaudissements.)

Ces Messieurs sont donc nommés Secrétaires généraux.
Comme secrétaires-adjoints, je vous prie de bien vouloir
désigner ceux qui ont assisté la Conférence dans les
travaux préliminaires, MM. JEAN HOSTIE et FREDERIC
SoHR.

Messieurs, la tiche du Bureau est accomplie. Il ne nous -
reste qu’a vous remercier d’étre venus si nombreux 4 cette
réunion qui, j’en suis str, aura de grands résultats.

Prisident Dr. SIEVEKING. — Meine geehrten Herren !
Ich sage Ihnen meinen herzlichen Dank fiir die Freund-
lichkeit, dass Sie mich wieder zum Vorsitzenden der
Konferenz erwihlt haben. Ich hoffe, dass es mir mit
Hilfe IThrer Nachsicht und mit Hilfe der Unterstiitzung
von Seiten der Herren Vizeprisidenten, auf die zu hoffen
ich das Recht habe, gelingen wird, meiner Aufgabe
gerecht zu werden.

Ich will Sie, meine Herren, nicht mit vielen Worten
aufhalten : es wiirde schade sein, wenn wir die kurze Zeit,
die uns bemessen ist, noch verkiirzen wollte durch Reden,
die sich nicht auf den Gegenstand der Beratung beziehen.
Aber Sie werden es mir nicht verdenken, wenn ich nach



— 192 —

den vielen Jahren, wihrend denen ich Teilnehmer dieser
Konferenz gewesen bin, und nachdem Sie mich wieder
einmal zum Vorsitzenden ernannt haben, mir die Frage
vorlege : Wird diese Konferenz dazu beitragen, die grosse
Aufgabe ihrer Vollendung niher zu bringen, die wir uns
gesteckt haben ? Und da muss ich sagen, dass ich mich
noch keiner Versammlung erinnere, wo das Gefiihl in mir
so lebendig gewesen ist wie diesmal, dass wir einen
grossen Schritt vorwirts tun werden, um der Vollendung
iinserer Aufgabe niher zu kommen. (Beifall). Es ist
schon 20 Jahre her, da versammelten sich Vertreter der
zivilisierten Vélker in Washington, um die Regeln iiber
das Ausweichen der Schiffe zu beraten. Bei der Eréfinung
jener Versammlung sprach der Staatssekretir Blaine das
zuversichtliche Wort : The law of the ocean can be one,
the law of the ocean must be one. Seitdem haben wir das
Wort auf unsere Fahne geschrieben : The Law of the
"ocean must be one. Aber nachdem wir so oft zusammen-
gekommen sind, glaube ich hinzufiigen, zu kénnen, dass
wir alle der Ueberzeugung sind : The law of the ocean
can be one. In der Tat ist die Sache nach meinem
Dafiirhalten nicht so schwierig, wie man sie auf den
ersten Blick ansehen konnte. Es handelt sich nicht um
politische Fragen, es handelt sich nicht um nationale
Vorurteile, es handelt sich nicht darum, dass Prinzipien
durchgesetzt werden: es handelt sich einfach um eine
Frage der Zweckmissigkeit. Zweckmissig ist, dass auf
dem Gebiete des internationalen Seerechts Einigheit unter
der zivilisierten Welt herrscht; das verlangt jetzt die ganze
zivilisierte Welt. Und dass sie “erreicht werden kann,
wird einfach dadurch bewiesen, dass die Fragen, iiber
die wir verhandeln, eben Fragen sind, iiber die eine
Vereinbarung leicht zu erzielen ist, wenn man von Begeiste-
rung, Nachgiebigkeit, Vertriglichkeit erfillt ist, sich
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aufopfert, sich vielleicht auch von lange gehegten alten
Ueberlieferungen und Vorurteilen zu befreien sucht, um
sich der grossen Aufgabe zu widmen und das Ziel zn
erreichen. Und, meine Herren, im Hinblick auf unsere
Vergangenheit glaube ich ‘auch hinzufiigen dirfen, dass
dieser Weg auch wohl zu beschreiten ist. In unsern Ver-
sammlungen hat bisher immer dieser Geist der Vertrig-
lichkeit geherrscht. Und wenn ich mir diese grosse
Versammlung ansehe, so sehe ich darunter viele alie
Freunde, Angehorige der verschiedensten Natiopalititen,
die schon lange gewdhnt sind, mit einander -in diesem
Geist der Vertriglichkeit zu arbeiten, Da handelt es sich
nicht darum, dass ein Jurist seine Neigung durchzusetzen
besonders beflissen ist, wie sanst, wo ein Jurist, wenn er
das Recht sucht und Recht zu sprechen hat, leicht geneigt
ist, zu sagen ¢ich habe recht ». Das ist das nicht, was
unter uns hergebracht ist, sondern wir fragen: Was
verlangen die Kreise, die bei der Sache interressiert sind?
Und das sind eigentlich die Juristen gar nicht, sondern es
sind nur die Kaufleute und, um es etwas banal auszudri-
cken, die Leute, die das Geld zu bezahlen haben, vor
allem die Assekuradeure, die Eigentiimer der Ladung, die
Reeder. Fir sie sollen die Gesetze gemacht werden, sie
werden dadurch berithrt. Uns Juristen ist es eigentlich
gleichgiiltig — ob wir auf dem Richterstuhl sitzen oder als
Anwalte plidieren — ; wir Richter entscheiden nur nach
dem Gesetz, und ‘wenn Anwilte plidieren, so pliddieren sie
nur, was mit dem Gesetz vertriglich ist. Aber wir héren
auf die Stimmen der Kaufleute, der Reeder, der Assekura-
deure. Und wenn Sie die Kreise fragen, werden sie sagen:
Vor allem kommt es darauf an, dass wir etwas Einheit-
liches haben; was da erreicht wird, dem passt sich nach-
her der Verkehr an, und schliesslich bekommt der Asseku-
radeur seine Primie und der Assekuradeur zieht seinen
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Geldbeutel. Also wenn ich mir diese Konferenz ansehe und
an die Vergangenheit denke, die wir hinter uns haben, so
habe ich die beste Hoffnung, dass wir in diesem Geiste
einen grossen Schritt vorwirts tun werden.

Die Vergangenheit ! Ich will Sie nicht mit langen Wor-
ten dariiber aufhalten, aber einsméchte ich sagen : welchen
Dank wir denen schuldig sind, die vor allen Dingen diese
Bewegung ins Leben gerufen haben. Da erinnern wir uns
des leider zu frith verstorbenen belgischen Staatmanns
Jacobs. und des glﬁcklicherweisé noch unter uns in aller
koérperlicher und geistiger Frische weilenden Ministers
Beernaert. Da gedenken wir, wie unsere Erfolge vor allem
der belgischen Regierung zu danken sind, indem sie vor
anderen Regierungen — die sich ja so schwer bewegen
lassen, auf dem Gebiet des Privatrechts titig zu sein, weil
sie soviele andere, wichtigere Dinge zu tun haben — sich
durch ihre Vertreter an diesem grossen Werke beteiligt.
Und wenn wir diesmal in dieser alten Hansestadt Bremen
tagen, da ist es ja denen, die unsere Vergangenheit kennen,
noch in lebhafter Erinnerung, welch grossen Anteil Bremen
daran gehabt hat, die grosse Bewegung ins Leben zu rufen.
Denn der uns unvergessliche Vorsteher des Norddeutschen
Lloyd, H. H. Meier, war es, der vor allen Dingen durch
seine Erfahrungen und seine geistige Kraft die Bewegung
in Deutschland angeregt und populir gemacht hat. Und
Bremen als Hansestadt, als grosse Verkehrsstadt, als eine
Stadt, wo alle diese Interessen ihre Vertretung finden, wo
man alle zivilisierten Sprachen spricht, wo man das
Fremdenrecht kennt, wo man allen Ansichten zuginglich
ist und ein offenes Ohr leiht, wo mit einem Wort man sich
fir diese grosse Sache mit ganzer Seele interessiert, da ist
ganz gewiss ein giinstiger Boden, um unsere Arbeiten
fortzusetzen. (Beifall).

So, meine Herren, lassen Sie mich die Verhandlungen
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dieses Kongresses eroffnen. Halten Sie immer — ich sage
das besonders den Jungen, die ja bald unsere Nachfolger
sein werden - halten Sie immer das Panier hoch: The
law of the ocean must and can be ong¢. (Lebhafter Beifall.
Hindeklatschen).

DISCUSSION

‘Wir treten i1 die Beratungen ein. Da méchte ich bemer-
ken in Bezug auf die Diskussion : es wird jeder in seiner
Sprache sprechen kénnen, es wird jeder englisch, franzé-
sisch, deutch, vielleicht auch italienisch und griechiesch
sprechen koénnen, und es wird wohl nicht eines Dolmet-
schers bediirfen, wenn es nicht besonders gewiinscht wird.
Dann ist es sehr erwiinscht, dass die Redner sich auf eine
gewisse Zeit beschrinken : es ist zwar nicht ausdriicklich
im Statut vorgesehen, aber es ist Herkommen, dass von
einem Redner nicht iiber zehn Minuten gesprochen wird.

I should like to say that what we are used to in carrying
on these discussions is that every one is allowed to speak
his own language, French, English or German, because
we presume that everybody understands those three lan-
guages, and we do not need any interpreter, which, of
course, serves to shorten the proceedings. Then the
custom is that every speaker is requested not to speak for
longer than ten minutes, and not to repeat unless in reply.
Then, of course, "as to the discussion and resolutions
which are to be taken, if there is any sort of unanimity or
certainty of a certain opinion prevailing there are no
votes taken, but if there are questions with regard to the
suggestions which are raised, and there is no decision,
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then the votes are taken by the delegations -of the several
Nations.

ArTICLE I

Il n’est d& aucun fret pour Save as hereinafter provi-
les marchandises qui n’ar- ded, no freight is payable in
rivent pas a destination, sauf respect of goods which do
les cas ci-aprés exceptés. - not reach their destination.

M. Lours FRANCK. — M. le Président nous demande
de nous occuper des trois premiers articles de l'avant-
projet de traité sur le fret en méme temps et de leur
consacrer une espéce de discussion générale, sauf ensuite
a scinder les questions et a discuter les points de détail.

Je demande la parole pour résumer sommairement
l'état de la question.

Vous savez que l'on s’est demandé s’il était d’un intérét
général suffisant de traiter dans nos conférences ces
questions du Fret. Des objections se sont fait jour. On
s’est demandé si, étant donné que les parties contractantes
peuvent a cet égard exprimer leurs volontés dans leurs
conventions, il ne convenait pas de s’en rapporter a elles.

Mais, Messieurs, la pratique montre que I'on ne peut
point transformer chaque contrat d’affrétement en un
véritable code contenant toutes les régles qui devraient
faire 'objet d'une convention internationale. Les navires
d’ailleurs se réfugient fréquemment dans des ports de
relache qui n'ont pas été prévus par les parties au moment
ou elles ont contracté et par conséquent les conflits de
lois sont nombreux et leurs conséquences peuvent étre
graves Leurs conséquences peuvent étre d’autant plus
graves que de la solution de ces questions dépend la
question de savoir quel est celui des intéressés qui doit
faire assurer le {ret.
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S'il est donc opportun qu’au point de vue international
ces questions soient solutionnées, il convient de se de-
mander dans quel sens elles peuvent I’étre et dans quel
sens on a la plus grande certitude de rencontrer 'adhésion
générale.

Vous savez que deux systémes cont en présence : le
systéme de la loi anglaise qui a été adopté par plusieurs
législations continentales et le systéme de la plupart des
autres législations du Continent et notamment de la loi
allemande, des lois scandinaves et de la loi frangaise.

Dans le premier systéme, si la marchandise n’arrive pas
a destination, en principe aucun fret n’est di. Le contrat
est considéré comme indivisible ; 'armateur ne gagne son
fret que s’il transporte la marchandise & I'endroit méme
ou il a promis de la délivrer.

L’autre systéme, se guidant par des considérations
d’équité accorde au contraire a 'armateur, quand le
voyage est interrompu sans sa faute, un fret qui est tantbt
un fret de distance, calculé d’aprés le nombre de milles
parcourus, tantdt un fret d’équité dans le calcul duquel
on tient compte de toutes les circonstances du voyage.

Votre Commission de Paris, aprés une laborieuse dis-
cussion, c’est prononcée en principe en faveur de la
solution anglaise et vous propose de dire que si la mar-
chandise n’arrive pas a destination, aucun fret ne sera da.
Mais elle a pensé qu’il convenait d’apporter & cette régle
certaines exceptions.

Il est d’abord évident que si le transport est interrompu
par la faute du propriétaire de la cargaison, le fret con-
tinuera a étre di.

Ensuite, une fois qu’on aura admis ce principe, il
apparait immédiatement qu’il y a des cas qui sont dans
une large mesure assimilables & la faute du propriétaire
de la cargaison. Ce sont les cas ot l'interruption du voyage
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est due, sinon i sa faute personnelle, du moins — si l'on
peut s’exprimer ainsi — 4 la faute de la marchandise,
parce que, par vice propre, par la nature propre de la
cargaison embarquée,/la marchandise ne peut étre trans-
portée jusqu’a destiuation. On a estimé que dans ces cas
encore, le fret ou un fret équitable, devait étre dd.

Alors on s’est trouvé devant une autre question qui
aujourd’hui est fréquente et donne lieu a4 de graves con-
troverses. Voici une marchandise avariée par fortune de
mer. Le capitainerelidche 4 un port d’escale et il se trouve
devant la situation suivante : S'il obéit 4 I'intérét du pro-
priétaire de cette marchandise, il la fera vendre au lieu
ou elle se trouve, parce que s’il la transporte jusqu’au port
de destination, les avaries s’aggraveront et il se peut que
la marchandise ne vaille plus rien. S’il obéit au contraire
a son propre intérét — de gagner le fret — il achévera le
voyage.

La Commission de Paris a pensé qu’ici encore il y avait
une exception 4 apporter 4 la régle et qu'il convient d’ac-
corder également un fret d’équité.

Ce sont 12 les considérations essentielles que j’ai tenu a
vous signaler.

I might briefly repeat in English what I have said on
this matter. Taking together the resolutions of the Sub-
Committee which has met in Paris, I said something like
this. It has been thought that these questions of freight
were not a work of international or inter-State agreement
seeing that it was dependent upon the parties to arrange
for contracts accordingly, but it must be borne in mind
that when parties are arranging at a given port, they do
not know what the law of a port refuge is where the ship
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face a law totally different from that about which they
were thinking when they made the contract. Further, you
cannot make a very full code containing all rules, you
have to contemplate an arrangement between the two
conflicting systems of law existing in this matter, on
the one hand the British system, on the other hand the
system of most Continental Nations, but not all. The con-
tract of freight in Britain is a contract where the ship-
owner has contracted to deliver the goods at a given port.
If he does not deliver the goods there, then he is not paid
‘his freight because he has not earned his freight. The
continental system of law in many Nations on the Con-
tinent is to say that some service has been rendered by
the shipowner in that case, and that he ought to get
some freight, but his freight is to be assessed in various
ways. In one set of laws itis said : « We will see how
much mileage has been made by the ship and make a pro-
portion, and give a pro rafa freight. » In other laws it is
said : « There ought to be some freight, and we ought to
take into consideration not only the question of miles, but
all the other circumstances. » Between those two systems
the Committee in Paris suggest there is reason in a com-
promise, and they adopt as a principle the basis of the
British law, consequently they take the view that if the
goods are not carried to the port of destination no freight
is due except as is admitted in various Capitals. Then the
interpretation of the contract is by shipment of the cargo.
Then also with regard to any negligence of the owner of
the cargo because the goods were of a certain nature and
could not reach the port of destination where the ship is
ready to go; it has been admitted in Paris that it was
equity that freights should be due there — the schipowner
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could do it. Then there is a case of goods sold in the
port of refuge on account of their damaged condition, it
being to their interest that they should be sold. The con-
sequence to the shipowner in the case of an English ship
continuing the voyage would be that the goods would
lose any value they still had. It was thought by the sub-
Committee in Paris that the Captain when selling the
goods at the port of refuge was doing what the owner of
these goods would do himself if he had been on the spot,
and, that, therefore, it was equitable to give him part of
the freight. These are the principal exceptions mentioned.
I may just add what I had forgotten that it is admitted by
the sub-Committee in Paris as a matter of equity that the
shipowner has always the right to forward the goods to
the port of destination, and when he has done so he would
naturally be entitled to his freight. These are the brief
remarks I wished to make.

M. 1L.E PRESIDENT. — La discussion est ouverte. ]e prie
les orateurs de me dire 4 haute voix leur nom.

*
* %

PRASIDENT. — Die Herrn Redner konnen zunichts
iiber das Ganze sprechen, und wir werden spiter, wie es
sich aus der Diskussion ergibt, die einzelnen Fragen zu
erdrtern haben. Die Grundlage bildet der Bericht der
Kommission.

Herr Landrichter Dr. ScHAPs (Hamburg). — Meine
Herren, die Hauptfrage, welche die Kommission von
Paris beschiftigt hat und iiber die wir jetzt zu beschliessen
haben werden, ist die Frage der Distanzfracht. Wie Herr
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Franck bereits ausfiihrte, bestehen zwei Systeme, das
englische, welches fiir einen Teiltransport der Giiter einen
Frachtanspruch leugnet, und das kontinentale, welches
eine Teilvergiitung im wesentlichen nach der zuriickge-
legten Entfernung, gewihrt. In meinem der Konferenz von
Venedig vorgelegten Rapport hatte ich die Einfithrung einer
Billigkeitsfracht (Fracht ex aquo et bono) vorgeschlagen.
Veranlasst wurde ich dazu, weil sowohl das englische wie
das kontinentale System in ihren Konsequenzen gewisse
Unebenheiten aufweisen. Das englische System fiihrt
dazu, dass manchmal ein Verfrachter, der durch die teil-
weise Leistung des Transports den Ladungsbeteiligten
grosse Vorteile gebracht hat, dafiir absolut nicht entschi-
digt wird, wihrend nach dem kontinentalen System unter
Umstinden der Ladungsbeteiligte, welcher durch einen
Teiltransport nicht nur keinen Vorteil, sondern nur Nach-
teile gehabt hat, trotzdem die Fracht zum Teil bezahlen
muss. Deshalb habe ich damals nach dem Vorbilde der
Beschliisse des Kongresses von Antwerpen den Vorschlag
gemacht, Billigkeitsfrachten einzufiihren, d.h. in jedem
Falle dem Verfrachter einen Frachtanspruch nur zu geben,
wenn und soweit die Ladung durch den Teiltransport
einen Vorteil erlangt hat. Zu einem im wesentlichen glei-
chen Resultat waren, nnabhingig von mir, auch der
franzésische, italienische und belgische Berichterstatter ge-
kommen. Bei weiterer Priifung bin ich indessen zu der
Uberzeugung gelangt, dass diese Lésung den Bediirfnissen
der Praxis nicht entspricht. Es wiirde jedesmal iiber die
Frage, ob und inwieweit eine Billigkeitsfracht geschuldet
wird, Streit entstehen, es wiirde also zu komplizierten
Prozessen kommen, die man ja gerade vermeiden will.
Deshalb habe ich in Paris befiirwortet, nicht die dort von
der franzésischen Association vorgeschlagene Billigkeits-
fracht anzunehmen, sondern sich den Standpunkt des
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englischen Rechts anzueignen. Das englische System hat
zunichst den Vorzug juristischer Konsequenz. Ich habe
es, in Venedig, nicht, wie die Venediger Protokolle, S. 711,
sagen, als ¢ anti-juridique », sondern als « trop juridique »
bezeichnet Der Frachtvertrag ist eine locatio conductio
operis : nach biirgerlichem Recht aber erhilt der conductor
operis Zahlung nicht fir seine Bemiihungen, sondern fiir
das hergestellte Resultat. Denselben Standpunkt nimmt
das englische Recht fiir den Seefrachtvertrag ein, indem
es den Verfrachter eine Vergtitung fiir Teiltransporte ab-
spricht. Das englische System giebt ferner ein praktisches,
einfaches, ein leicht anwendbares Recht, ein Recht, das
keinen Zweifel lisst, und, last not least, ein Recht, durch
das kein Mensch geschidigt wird. Mann muss davon aus-

‘gehen, dass heut alles versichert ist, die Fracht ebenso-
wohl wie die Ladung. Ein grosser Hamburger Assekura-
deur, mit dem ich die Frage besprach, sagte mir etwa
folgendes : « Heut bin ich Frachtversicherer, morgen
Ladungsversicherer.Wenn man die Distanzfracht abschafft
so muss ich zwar keut dem Verfrachter die ihm entgangene
Fracht ersetzen, morgen aber brauche ich den Ladungs-
eigner nicht mehr fiir die Distanzfracht zu entschidigen,
die er dem Schiffe hat zahlen miissen, ohne von dem
Teiltransport irgendwelchen Vorteil zu haben. Was ich
heut verliere, gewinne ich morgen : das gleicht sich aus. »

Aus diesen Griinden, meine Herren, hat die Pariser
Kommission beschlossen, Ihnen die Abschaffung der
Distanzfracht vorzuschlagen. Alle Seerechtsvereine, mit
Ausnahme des norwegischen, haben sich disem Ergebnis
angeschlossen, und ich hoffe, dass dasselbe auch Ihren
Beifall finden wird. Auf Einzelheiten will ich vorliufig
nicht eingehen, es handelt sich zur Zeit nur um die prin-
zipielle Frage.
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(Traduction ovale par M. Louis Franck)

M. le Dr. Schaps a expliqué 4 la Conférence quelles étaient les
raisons pour lesquelles il était d’abord partisan du fret d’équité ; mais
il a signalé ensuite que les difficultés pratiques 1’ont amené 4 préférer
I'autre solution. Il a dit que l’appréciation de ce qui était un fret
d’équité pouvait donner lieu 4 des litiges dans chaque cas et qu'en
somme le systéme anglais qui consiste 4 ne pas accorder de fret sila
marchandise n’arrive pas 4 destination, lui parait préférable.

Il a ajouté ce renseignement important que s’étant informé aupreés
d’assureurs considérables 4 Hambourg sur le point de savoir s’il en
résulterait une augmentation des primes, il a regue une réponse
négative.

Lorp JusTiCE KENNEDY. — Monsieur le Président, I
wish at the beginning to say on behalf of those who come
from the British branch of the Committee that, as you are
aware by the letter that came, we are not in a position,
we have not been in a position, to formulate any view
upon this matter, and, unfortunately, owing to the time at
which it was found necessary to hold the Commission of
Paris, the resolutions that were there arrived at were
resolutions which were arrived at without the presence of
any British representatives. We all regretted it very much,
but it was one of those accidents of time which could not
be avoided. I, therefore, propose quite shortly within the
time that is limited, to state our view. In taking these
three Articles together there is sufficient matter to occupy
as many hours as I shall occupy minutes, but I propose,
quite shortly, with great respect, to put this Conference
in possession of our general view which certainly would.
not accept a great deal of the second, or part of the third
Articles. According to the law of my Country we say that
there being, as the last speaker has said, a clear contract
between the shipowner and the shipper, by the shipowner
to carry the goods to a destination, and by the shipper to
pay the shipowner for carrying the goods to the destina-
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tion, that unless the contract is fulfilled by the shipowner
the logical, sound and juridical principle is that the other
stde of the contract has not to be fulfilled by the payment
of freight. If the shipowner carries the goods to the
destination, then he is entitled to his freight; if he does
not carry them he has not performed that which is a
condition precedent to his right to payment. That is our
general principle, and that is affirmed in Article 1 of this °
" Resolution, and to that, so far, we agree. Of course, in
all these cases the discussion, in my humble judgment, is
rather academic because it is always a matter of special
contract by charter party in the case of the chartering of
a whole ship, and in the case of general ships, like large
liners for example, they have regular set terms of contract
to which the shipper subscribes in every case. But
assuming for a moment that principle to be right, of
course, if the shipper actually prevents the shipowner
after the cargo has been loaded from carrying the
cargo to its destination, and so performing his contract,
the freight remains payable because but for the actual
wrong, and default of the shipper, the freight would
have been earned on the goods that had been loaded.
But it must be an actual prevention. If the goods do not
arrive at the end of the voyage no freight is payable, in
the absence, of course, of special contract, assuming
always that the shipper has done nothing to prevent the
performance by the shipowner of his contract. There are
- cases, of course, which are referred to I presume in
Article 2 in which even under our law a pro rata freight
becomes payable, but particularly for the sake of brevity
I will state it thus : it is only payable when the merchant,
or the merchant’s agent voluntarily accepts delivery at
that place. If he does so we hold him liable to pay a
pro rata freight that must be arrived at under the consi-
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deration of all the circumstances, but except in that case
we do not allow a pro rata freight. It is the whole freight
that is due upon so much as is carried to its destination.
Supposing that part is not carried to the destination, and
part is, in the absence of a special contract freight will be
payable upon the part that is carried, but not, of course,
upon that which has not reached the destination. We
could not admit Article 2, or any part of it, I think,
according to English law as it stands, and I am bound to
say, expressing now only my own opinion, that I think it
would be very dangerous and unsound to accept that
Article 2 because of dealing with the question of general
average, which the first deals with. General average forms
no part, it seems to me, of any arrangement. That is to be
made by law for the relation of the parties. It is a matter
dealt with in general average, and I cannot see myself
how it ought to constitute any exception. As regards the
cargo which has perished in course of the route that is a
matter which simply falls under this head which I have
already stated ; the cargo has not arrived atits destination,
not through the fault of the shipowner, but because owing
we will say to misfortunes at sea, or the character of the
cargo itself, or owing to the time that the voyage has
occupied, and I will assume without fault of the shipowner
in stowage, some part of the cargo has not arrived at its
destination. There is this always to be borne in mind :
that according to our law, if the cargo arrives at its
destination in specie, although damaged, the shipper has
to pay the freight. The shipowner does not lose his
freight because the goods get damaged in the transit,
provided always that the goods in a commercial sense
arrive, and are delivered at the end. To give merely a
concrete instance, suppose for a moment fruit arrives' —
an actual case that has been decided — in such a state
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that it would be good only, we will say, for manure, or
for some purpose not the ordinary purpose of the fruit,
that ought to be treated, according to the last decisions
of our Courts, as goods that have not arrived at all. In
the same way where cement was the cargo, and unfortu-
nately it got covered with water before the end of the
voyage, and instead of remaining cement had become
hard stone, it was not cement that was delivered in any
commercial sense. On the other hand if a cargo arrives
merely damaged, but still in the mercantile sense an
article such as was shipped though a damaged article,
freight is equally payable, as it would be if it had arrived
perfectly sound. Of course, if damage is done to it during
the voyage through something which ends the contract
between the parties, as a default of the shipowner, there
would be a right simply of claiming compensation in
damages for the injury that was done.

The third case is the case of goods that are sold in course
of the voyage, from some misfortune or through their
nature, or through the fortune of the sea. I should say that
our view is perfectly right, namely, that if the ship calls at’
a port and the shipowmer by his captain sells the goods
in the course of the voyage, it is the shipowner who has
put an end to the possibility of performing the contract.
He has always a right, if he puts into a port of refuge,
to claim to carry on the goods, in the absence of contract
to the contrary, on another bottom. He is always entitled
to say to the shipper «I am entitled to carry on these
goods and earn my freight». Of course with reasonable
men a bargain very likely will be made, if it is a good
thing not to carry the stuff further, as to the terms upon
which.that should be done. But as long as the goods are
there and the shipper does not say « You shall not carry
them on », the captain is entitled to carry them on by
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his own ship and earn the freight, or carry them on on
another bottom and earn the freight, but he cannot turn
round and say « Pay me a pro rata freight which is not in
our contract, or pay me the whole freight which I have
not earned because I have not carried to the destination », .
merely because it may be desirable from a mercantile point
of view that the voyage should terminate there. And
that is not unreasonable. It is after all, if one may say so,
when the ship has put in, owing to its own misfortunes,
the ship’s own fault, in the sense at any rate that it is not
the fault of the shipper. The captain has the right to mend
his ship and carry on his goods, and the fact that it may be
convenient and sensible to both parties to sell there does
not alter the nature of the contract which was originally
made. I may just add that at the end of Article 2 there is
an article, as I have it in the Frensch, that for the mer-
chandise that is used or sold in the course of the voyage,
or for the pressing wants of the ship, freight is due. I am
very sorry to say I cannot understand the reasoning of'
that. Why, because the shipowner for his own wants
sells goods, he should be entitled to freight I will say no
more about because I do not follow it. It is said at the
end he is to account for the value of the goods. I suppose
it is only under very extraordinary circumstances that any
honest shipowner would sell the goods entrusted to his
charge, and assuming that he does so honestly he would
no doubt have to account for the goods to the person to
Whom'they belonged, whoever it is, and whether or not he
should account for those goods at the price of the port of
destination is a matter which I should like to have time to
consider before pronouncing any opiniun upon, or as to
whether that is the way in which it should be done. Practi-
cally all these things are done by arrangement between
the parties.
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Article 3 is as to the ship being prevented from com-
pleting her voyage. Of course that I have already dealt
with, and do not wish to say more about. If it is preven-
ted from carrying the goods to the end by the fault of the
shipper then, of course, the shipowner under the contract
would be entitled to his freight.

With regard to the last part as to reshipping at a higher
rate, I think our law is, — and I certainly should perso-
nally hold it just, -— that you can never bind a man to
pay more than the contract price. If you can reship only
at the higher price as a matter of business the parties
would correspond and settle it, but you certainly to my
mind have no right, without the will of the owner of the
goods, to say « I have contracted to carry your goods to
Calcutta at 20 s. a. ton, I have a right to transship at
Marseilles because of the misfortune of my ship, and I can
only transship at a higher rate, and whether you like it or
not, I will only carry your goods at a higher rate to their
destination ». That I think would be an objection strongly
felt. The only possible case is where the Captain absolu-
tely without the power of communication did his best and
might be considered as agent for the shipper.

(T raduction orale par M. Louis FrAaNCK)

Lord Kennedy nous a dit que le Comité anglais n’a pu prendre une
décision formelle sur les différentes questions soumises a la Confé-
rence; mais il a désiré exposer quelles sont d’aprés lui les seules solu-
tions acceptables au point de vue anglais et conformes au droit anglais.

Le principe anglais es{ qu’entre l'affréteur el 'armateur est inter-
venu un contrat parfaitement clair. L’engagement de 'armateur est
de transporter les marchandises jusqu'a un port déterminé: il aura
droit au fret §’il effectue ce transport; s’il ne le fait pas, il ne touche
pas de fret. A cette régle, le droit anglais n’admet pas d’exceptions.
Sans doute, s'il y a faute du chargeur, 'armateur touchera son fret;
mais dans ce cas. il ne s’agit pas d’une exception véritable puisqu’il
dépend alors du chargeur que Yarmateur ne puisse exécuter son
obligation.
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Sans doute, il pént encore arriver que le voyage étant interrompun,
un nouveau contrat intervienne, soit expressément, soit tacitement et
que les denx parties soient d’accord, oun qu’on le présume; par con-
séquent on exécute le contrat dans d’autres conditions. Dans ce cas
encore. le droit anglais peut accorder un fret pro rata élinevis. Mais en
dehors de ces cas. il n’y a pas lieu de déroger a la régle générale.
S'il s’agit de- marchandises péries par vice propre, la jurisprudence
anglaise va anssi loin qu’elle refuse le fret, quand méme la marchan-
dise arrive a desf(ination, mais dans un état substantiellement diffe-
rent de ce qu'elle devrait étre normalement d’aprés les usages du
commerce. et Lord Justice Kennedy a cité I'exemple de frnits qui
arrivent dans un tel degré de pomrriture qu’ils ne peuvent plus valoir
ni étre considérés comme fruits, mais seulement comme engrais. 11
en est de méme quand du ciment arrive 4 destination a I’état de pierre
compacte : dans ce cas, le droit anglais, fidéle a son principe, refuse
le fret.

Si la marchandise est vendue en cours de route, — et sans doute il
peut y avoir des cas ol cette mesure est urgente, — le capitaine n’'a
pas exécuté son engagement et ne touche pas de fret; mais son droit
est d’achever le voyage. De méme sila vente de la marchandise est
faite pour les besoins du navire, aucnun fret ne pent étre di.

Quant au droit de réexpédier la marchandise par nun autre navire,
Lord Kennedy reconnait que 'armateur le posséde ; seulement l'exer-
cice de ce droit ne doit jamais se traduire par une augmentation de
fret, puisqu’on ne pent imposer 4 quelqu’un le payement- d’'un prix
qu'il ne s’est pas engagé a payer.

Herr Frangois DE NaGy. — Das Komittee in Ungarn,
I’Association hongroise, hat sich mit dieser Frage eigen-
hend beschiftigt. Ausserdem war ich in der Lage, schon
vor beinahe 20 Jahren in dieser Frage Stellung zu nehmen
infolge eines Auftrages vom ungarischen Ministerium
behufs Ausarbeitung eines Gesetzentwurfs iiber das private
Seerecht. Diesen Entwur{ habe ich dann wieder umgear-
beiteit. Bei beiden Gelegenheiten habe ich mich ‘davon
iiberzeugt, dass der Standpunkt des englischen Reclhts,
wie ihn die Pariser Konferenz aufgestellt hat, der richtige
ist. Wir stellen uns prinzipiell auf die Seite des von der
Kommission in Paris gemachten Vorschlages. Nur méchte
ich noch eins hinzusetzen. Es ist uns trotzdem unmog-
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lich, dieses Prinzip zu akzeptieren, wenn es in seiner
ganzen Schroffheit durchgefiihrt werden soll. Die Kommis-
sion schligt ja selbst gewisse Ausnahmen vor. Diese
Ausnahmen beziehen sich aber ih der Hauptsache darauf,
dass eine Ware zugrunde geht und deren Verlust in Hava-
riegrosse zu vergiiten ist, oder wenn sie fir die Bediirf-
nisse des Schiffes verwandt wird. So erleidet das Prinzip
schon Ausnahmen. Es handelt sich da um Fille, wo die
Ware nicht mehr existiert. Mir dagegen steht ein Fall vor
Augen, wo die Ware noch vorhanden ist, aber in eihem
Zwischenhafen ausgeladen werden muss. Die Kommission
will da keine Distanzfracht zulassen, die Fracht soll nur
bezahlt werden, wenn die Ware nach dem Destinations-
hafen befordert wird. Hier ist ein Punkt, in dem ich eine
grosse Ungerechtigkeit sehe, respektive hier kdnnen wir
uns dem Prinzip nicht ganz unbedingt anschliessen,sondern
wir glauben, dass die Gerechtigkeit erfordert, dass hier
eine gewisse Ausnahme vorgesehen wird. Die Distanz-
- fracht fiir solche Fille zuzulassen, ist nicht zu verlangen,
denn die Berechnung der Distanziracht geschieht zu mathe-
matisch und diese mathematische Berechnung kénntewieder
zu Ungerechtigkeiten fiihren, und unter Umstinden kénnte
bei Zahlung der Distanzfracht, wenn sie fiir die Hilfte oder
einen grosseren Teil der Strecke bezahlt wird, der Befrach-
ter weniger Nutzen haben, als wenn die Ware zugrunde
gegangen wire. Es kann auch vorkommen, dass die Aus-
schiffung der Ware in einem Zwischenhafen entschieden zu
Nutzen des Befrachters ist, wenn es z. B. moglich ist, die
Ware'in dem Zwischenhafen ebensogut zu verwerten als in
dem Destinationshafen, oder wenn die Weiterexpedition zu
einem billigeren Preise geschehen kann als die ganze Route
gekostet hitte. In solchen Fillen halte ich es entschieden
fir ungerecht, wenn das Prinzip schroff durchgefiihrt
wird, dass der Schiffseigentiimer gar nichts zu fordern
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hat, wenn die Ware in einem Zwischenhafen ausgeladen
wird. Ich glaube darum, dass es notwendig ist, resp. ich
gebe anheim, den Entwurf in einer Form durchzufiihren,
die akzeptabel ist. Prinzipiell bin ich damit einverstanden
dass der Befrachter nichts zu bezahlen hat, wenn die
Ware nicht in dem Destinationshafen anlangt; wenn der
Fall aber so liegt, dass der Schiffer, der die Ware in
einem Zwischenhafen ausgeladen hat, beweisen kann, dass
diese Ausschiffung zum Nutzen des Befrachters geschah,
dass dadurch, dass die Ware bis zu einem gewissen Punkte
gefithrt ist, der Befrachter einen Nutzen gehabt hat, so
muss der Schiffer in irgend einer Weise entschidigt wer-
den. Also insofern der Schiffer beweist, das ein gewisses
Quantum von Nutzen fiir den Befrachter erreicht worden
ist, so muss der Befrachter verpflichtet werden, ihm soviel
von der Fracht zu bezahlen, als es dem Nutzen des
Befrachters entspricht. Allerdings ist das in gewisser
Beziehung wieder eine Distanzfracht, aber keine Distanz-
fracht auf mathematischer Grundlage, sondern auf der
Grundlagen des erzielten Nutzens. Hat der Betreffende
gar keinen Nutzen vom Léschen der Ladung in einem
Zwischenhafen, so hat er gar keine Fracht zu zahlen,
beweist der Schiffer aber, dass der Befrachter Nutzen
davon gehabt hat, dass die Ware in dem Zwischenhafen
ausgeschifft ist, dass die Ware verkauft werden kann, zu
einem Preise der dem fiir den Destinationshafen bestimm-
ten entspricht, oder dass die Weiterexpedition der Ware
vom Zwischenhafen nach dem Destinationshafen zu einem
ebenso billigen oder noch billigeren Preise erfolgt ist,
dass also an Fracht gespart ist, so muss allerdings die
Fracht zum Teil bezahlt werden. Das ist der Standpunkt,
den wir eingenommen haben. Wir halten also, wenn auch
nicht eine absolute Distanzfracht, so doch eine gewisse
Entschidigung des Schiffers fiir gerechtfertigt. Den prin-
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zipiellen Standpunkt der Kommission kénnen wir also
nur empfehlen, aber nur unter dem eben gemachten Vor-
behalt. Die Textierung meines Antrages muss ich mir
vorbehalten fiir den besonderen § 3, da hier die Frage
nicht zu entscheiden ist. Das Prinzip ist in § 1 ausgespro-
chen. Die Ausnahmen in § 2 beziehen sich auf Fille, wo
die Ware zugrunde geht, die Fille, die ich im Auge habe,
wiirden in § 3 zu regeln sein, und ich behalte mir vor,
einen dahingehenden Antrag fiir die Nachmittagssitzung
zu formulieren.

(Traduction orvale par M. Louris FRANCK)

M. de Nagy est d’accord en principe avec la rézle que si la
marchandise n’arrive pas a destination, le fret n’est pas du, mais il
signale qu’il y a lieu de faire une exception, par exemple lorsque la
marchandise a du étre débarquée 4 un port de relache, un service
sérieux a été rendu 4 la marchandise par le transport accompli
jusque 1a. Il ne faut pas que la régle « pas de fret de distance » per-
mette au chargeur de profiter du service réel rendu sans rétribner
T'armateur. et M. de Nagy signale notamment que s’il n'y a qu’une
petite différence de fret 4 payer pour la réexpédition, il ne faut pas
qu’on permetlte au chargeur de retirer la marchandise, comme l’article
3 semble le permettre.

Enfin, il désire que quand on fixera le fret qui dans ces cas excep-
tionnels sera payé ailleurs qu’au port de destination, on tienne compte
de toutes les circonstances; que ce fret ne corresponde pas simple-
ment 4 la distance, 1nais qu’il soit en rapport avec le service rendu.

jJacqQ. LancGLois, (Anvers), — D’aprés la discussion 2
laquelle j’assiste maintenant, on croirait que nous n’avons
rien fait jusqu’a présent. '

Nous avons institué une Commission qui, 2 mon avis, a
fait un travail remarquable. Elle est parvenue 4 résumer
certainement d’aprés le désir de la grande majorité, ce que
nous voulions. Les quelques articles que I’on nous propose
me semblent résumer complétement la, question.

Je sais parfaitement qu’en Angleterre, en Allemagne, et
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du reste dans chacun des pays maritimes, nous avons une
maniére spéciale de considérer ces questions trés intéres-
santes du fret. Mais c’est précisément pour en venir 4 cela
que les Commissions ont été instituées.

Vous avez devant vous un travail qui, pour moi, est
remarquable et je proposerais 4 la Conférence tout bonne-
ment de 'admettre avec une petite modification au second
paragraphe de l'article 2 : « Les marchandises employées ou
vendues en cours de voyage ».

Mais il y a encore d’autres cas qui peuvent se présenter;
des marchandises ‘peuvent étre abandonnées ou laissées
en arriére en cours de voyage et je crois que c’est un point
qui mérite votre attention.

Sauf ces modifications, je crois que nous ne pouvons
mieux faire que d’adopter le texte proposé.

JupGge EpwarD C. BRaDFORD (U. S. A.) — Monsieurt
le Président and gentlemen, I assume, and from the per-
sonnel of this Conference I think I have the right to
assunie, that we have met here in a spirit of concession.
We have met here to do, so far as we have the ability,
what will accord with equity and justice, not to register
the existing law of any one nation, but as far as in us lies
to agree upon what is just and equitable. I assume, and I
think I have a right to assume, that that is the position of
the members of this Conference. Now I must confess that
I find a great deal that'is good in these two first Articles
and I find something that I cannot approve of. I think
that the first Article should be amended. I think that one
of the sub-divisions of the second Article should be struck
out ; I believe that two of the other sub-divisions of the
second Article should be somewhat amended, but I am
utterly opposed, and I think that that is the attitude of my
colleague, a representative of the United States, to deal
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with these two Articles in a wholesale manner and disre-
garding them. I do not think that we can ignore them, It
seems to me that justice requires a proper consideratign
of the labours of the Sub-Committee at Paris which will
justify us in making, and in fact demand of us a careful
consideration of those Articles in divisions seriatim, in
order that we may reach what ig wise and reject that which
shall be found objectionable. Therefore it seems to me that
in the interest of time and in order to economise time and
in order to reach a more intelligent and satisfactory result,
a far better method to pursue wonld be to take these
Articles seriatim, and my proposition would be to take
up first Article 1, and if that Article is objectionable we
will vote it down, If it is unobjectionable we can pass it;
if it requires amendment we can amend it, and after we
have dealt with Article 1 then we can take up Article 2
in its provisions and sub-divisions seriatim, and in case
we are in favour of rejecting all of Article 2 then all we
have to do is to go back to Article 1, and strike out the
words, « save as hereinafter provided ». I think in that
way we can make some progress, and we shall avoid
an immense amount of confusion, and therefore I desire
to offer this motion : « That this Conference do now
proceed to consider Article 1 », leaving for the present
the consideration of Article 2, and if that is the desire of
this Conference then I wish to submit an amendment to
Article 1. My motion is that we now proceed to take up
Article 1 and consider that first.

THE PRESIDENT. — May I just say a few words in
reply ? That was the very way we proposed to deal with
these questions. Of course we cannot arrive at definite
and sound resolutions without having examined all the
details of the question, and we must take the details
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details are contained in Articles 2 and 3. Article 1 merely
gives as it were the principle. Articles 2 and 3 give the
exceptions.
)

Jupge Epwarp B. BRADFORD. — Would you allow
me one moment, sir? I suggest the amendment that I
intended to propose in Article 1 and you will perceive the
relevancy of it. The amendment that I propose to Article
1. is this : strike out the period at the last and let it read
as follows : « Save as is hereinafter provided, no freight is
payable in respect of goods which do not reach their
destination and any freight prepaid thereon shall be
returned unless an agreement to the contrary has been
made. » Now I should propose that amendment for this
reason, and of course it would bear upon Article 2. It
seems to me as a matter of justice and equity to be simply
a corollary to Article 1 as proposed by the Sub-Com-
mijttee, because if freight be not payable if the goods have
not reached their destination except as hereinafter pro-
vided it would seem to me to be simply a corollary in
point of equity and justice that in the absence of agree-
ment, and of course an agreement makes law between the
parties, freight prepaid should be returned in case the
goods do not reach their destination; and therd&fore it
would seem to me, as it seems to my colleague, eminently
just that if Article I as proposed by the Sub-Committee
at Paris should be adopted it should only be with an
amendment requiring the repayment of prepaid freight.
That is the only amendment I have to propose to Article
1. I may say that it accords with the maritime law as
it exists in the United States to-day.
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(Traduction ovale pav M. Lours FrRaNCK)

M. le Juge Bradford a dit en substaunce :

Nous sommes réunis ici dans un esprit de conciliation. Sans tout
approuver dans les résolutions de la Commission de Paris, il y a
beaucoup de solutions qui me paraissent bonnes; il convient donc de
discuter les articles l’'un aprés l'autre, de voter ce qui nous parait
acceptable, et d’amender ce que nous ne ponvons accepter.

M. Bradford propose ensuite d’amender I’article 1 en ajontant que
le fret payé a l'avance sera restitu¢ s'il n’y a pas de convention _
contraire, dans le cas ou aucun fret n’est di.

Tue PRESIDENT. — The way in which I wish to con-
duct the discussion is this. I merely wish to say that
Mr. Bradford proposes to take the Articles seriatim and
to go into the details. I believe as to that point that we
have heard enough to know what the Conference is incli-
ned to adopt in principle; we on'y want a general dis-
cussion on the broad principle of whether the Continental
law, if I may call it thus, or the English system should be
adopted — the distance freight system or the English
system that no freight is due unless the goods are carried
to their destination. It is impossible to arrive at certain
positive results without now taking the proposals of the
Paris Committee point for point, and the amendment of
Mr. Bradford to Article 1 will of course have to be consi-
dered, but I believe the better way is to take Article 2
first and to Jeave out Article I, and not to say that Art. 1
is put to the vote with amendments, but first to take the
opinions of the Conference on the several exceptions men-
tioned in Articles 2 and 3, and then we can have a better
grasp of the wole law which is to be adopted by this
Conference. I believe that there are other points which
must be considered than those which are mentioned in the
report of the Paris Committee which are very important
and which must be discussed. As far as I see it is very
simple to say that if the contract which is a contract to
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carry goods to their destination is not fulfilled, the equiva-
lent, the freight is not to be paid, but it is quite clear that
this statement does not exhaust the question because the
adventures which may happen during the course of a voyage
must be considered, and it must be considered whether
thoseadventures which happen donotinfluencethe principle
of the system. That is the way in which Articles 2 and 3 are
going, and I think it is the best way of proceeding to take
those Articles 2 and 3 — the exceptions — first. Then, as
I said, and other members may think of this, we must
consider whether it would not be advisable to discuss the
question under what circumstances the cargo owner 1is
entitled, if the voyage is broken up by some accident, to
say to the shipowner : « Now I want to take away my
goods; » for example, if the ship cannot be repaired there
is no question, and all the laws admit, that the master or
the owner is not bound by the contract to ship the goods
by another vessel. But he may say : « Well, that is an
accident which prevents my vessel from carrying the
goods on to their port of destination, » but then there are
other cases where the vessel can be repaired, but not at
reasonable éxpense. In those cases has the shipowner the
right to say : « It will cost me more than it is worth and
I will break up the voyage. » Is he entitled to freight or is
he not? Certainly the answer would be in the negative.
But then in case the vessel can be repaired and the owner
is ready to repair it, but the repair would take a good
length of time, would then the cargo owner be entitled to
say, « Well, now, my whole enterprise is ruined if I have
to wait for months for the repair of the vessel. I will take
my cargo home by another vessel. » Is he then entitled to
freight or is he not entitled to freight. Then again there is
the case of war and the case of embargoes. If embargoes
are laid on the vessel is the voyage broken up or must the
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cargo wait, and how is the question of the duty and
and obligation of having to pay the freight influenced by
those events? ] think those are points which we shall have
to consider if we intend to firmly grasp the full question
about distance freight and about the conseqhence which
events occurring during the voyage have on the obligation
to pay freight. I only mention this because in the course
of the discussion perhaps some one or other of the gentle-
men present may follow upon these ideas and bring up
some more amendments or some resolutions to complete
the draft which is before us. Gentlemen, the time has
arrived for a recess. We shall meet again at half-past two,
when we shall take up the discussion of these details,
having had a general discussion which will have thrown
sufficient light on the subject to enable us to know the
views of the members of the Conference.

(La séance est levée. — T he Session is ujourned.)

SEANCE DE L’APRES-MIDI.
AFTERNOON SITTING

THE PRESIDENT. — Now, Gentlemen, we will resume
the discussion of this morning. We have had a general
discussion, and broadly speaking I take it to be the mea-
ning of this Conference that the principle of the English
system is to be adopted. The representative of Auystro-
Hungary is about to submit an amendment which will
have to be considered afterwards, and under those cir-

"cumstances [ think it is the best way of proceeding to
consider in detail Article 2 and the following of the report
which speaks of the exceptions. By considering the details
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we shall be better enabled to put into a certain and
distinct form the general principle upon which we are all
agreed. The first exception to Article 2 runs thus, « Le
fret est di : 1° pour les marchandises dont la valeur est
admise en avarie commune. » If you will allow me one
word on the subject I am of opinion that we should
strike out this clause altogether because it is not a
matter which must bhe settled by the law relative to the
freight, but must be settled by the law relative to the
general average, so that we need not have to deal with
this exception at all. Of course that is only my private
opinion, and I should be very glad to hear the opinion of
others upon it.

Mr. PAaGe (U. S. A.). — The motion that is made on
our part is that Article 2, sub-division I, be amended by
striking out the whole of that subdivision. Does the Chair-
man desire me to give my own reasons for it?

Tue PrRESIDENT. — Yes, if you will.

Mr PAGE. — The principle reason has already been
stated by yourself, Sir, when you said that it involves two
separate systems of law one based upon the contract
between the shipowner and the cargo, and the other based
upon the rights of each together with the owner of the
freight, that is the shipowner as owner of the ship, and
owner of the freight, and the cargo owner as owner of the
cargo which do not arise from that contract, but which
arise under a right of the sea which has existed from time
immemorial, and which is so far removed from the con-
tract itself that I venture to say that any of the gentlemen
present who have been accustomed to deal with charter
parties in any language whatever will rarely find a single
word in that written specific contract relating to all the
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rights of the parties which refers to general average except
in the single particular as to when the general average
shall be made up in some cases or as to who shall be the
chooser of the adjuster in general average in other cases.
It seems to me, therefore, and it seems to us of the United
States branch of the Maritime Committee that it is entirely
out of keeping to place two systems of law, and to try to
reconcile them in this one sub-division. The right comes
in in spite of any contracts that there may be 'with refe-
rence to the collection of freight and I therefore submit
to the Conference that that sub-division should be struck
out as entirely inapplicable and inconsistent with the law
with which we are dealing.

M. F. C. AutraN. — Il faut se référer aux principes
qui sont proposés a l’article 1. Dans larticle 1, il a été
indiqué que le fret serait seulement di lorque le contrat
.de transport serait accompli. En d’autres termes, c’est
I'adoption par le projet de traité international des prin-
cipes qui sont posés par la législation anglaise.

C’est le principe général qui a été adopté par la Com-
mission de Paris et est indiqué dans I’article. Cependant,
il est certain que dans la législation internationale ce
principe, si équitable qu’il soit, doit recevoir certains
tempéraments et-ces exceptions ont alors été précisées
dans l’article 2 de la Commission-de Paris.

Je crois, — et mon ami Govare pourra 4 cet égard vous
donner des renseignements plus circonstanciés puisqu’il a
présidé la Commission de DParis, je crois que cet
article 2 était absolument nécessaire pour indiquer qu’a
c6té du principe général qui y était adopté, il y avait
certaines exceptions qui étaient en quelque sorte com-
mandées par les circonstances, qui sont du reste recon-
nues par la législation anglaise elle-méme, ainsi que Lord
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Justice Kennedy vous I'a fait connaitre ce matin. Ces
exceptions ont été limitées 4 un nombre extrémement
faible, précisément pour porter le moins possible atteinte
au principe général posé dans l'article I et c’est pour cela
qu’en ce qui me concerne, je crois qu'il serait trés néces-
saire d’écarter la proposition faite par les délégués
hongrois, proposition qui, 2 mon avis tout au moins,
ouvrirait la porte a toute espéce de difficultés pour
arriver a déterminer les circonstances dans lesquelles, au
point de vue de 1’équité, on pourrait accorder un fret
pro rata itineris. 11 est donc bien indispensable, 2 mon
humble avis, de bien maintenir notre principe que le fret
n’est di que lorsque le contrat d’affrétement est exécuté.

Arrivons maintenant a 'amendement qui est proposé
par nos amis américains et qui consiste a faire disparaitre
le premier paragraphe relatif au payement du fret lorsqu’il
est admis en avarie commune. Si cet amendement signifie
que la question reste entiére lorsqu’elle est soulevée dans
un réglement d’avarie’commune, en ce qui me concerne per-
sonnellement (et je crois que je puis-parler au nom de me$
amis frangais) je crois qu’il n’y a aucune espéce d’inconvé-
nient 4 adopter cet amendement en ce sens que comme
disait mon excellent conirére et comme le disait mon
excellent ami M. Le Jeune, on peut bien soutenir que
cette question ne rentre pas dans le contrat d’affretement,
mais est une question d’avarie commune. Mais ce que je
considére comme extrémement dangercux serait que
Yadoption de cet amendement signifidt que lorsque le fret
est admis en avarie commune, il ne sera pas payé; ce
serait monstrueux 4 mon humble avis.

Je parle devaut des commergants qui connaissent ces
questions trés bien et devant lesquels je n’ai pas besoin
d’insister ; mais il est bien certain que lorsque pour une
raison ou une autre le fret d'une marchandise sacrifiée pour -
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le bien et le salut commun est admis lui-méme en avarie
commune, il n’y a aucune raison pour que ce fret ne soit
pas di au capitaine. Par conséquent, si 'amendement de
nos amis américains doit avoir pour résultat de laisser en-
tendre que cette question serait réglée suivant les usages
dans le réglement d’avarie commune qui interviendrait plus
tarda je n’y vois pas d’inconvénient ; mais je n’admets pas
I'amendement s’il doit signifier que le fret n’est pas di, ou
n’est pas admissible dans le réglement.

{Vevbal translation by Mr. Louis FraNck)

Monsieur Autran was saying that as a matter of principle no
freight is payable in respect of goods which do not reach their desti-
natiom, and that he cannot agree with the suggestion which was
offered to the meeting this morning on behalf of the Hungarian
Deputation by Monsieur de Nagy. As far as the amendment moved
by Mr Page goes, Monsieur Antran would agree that the effect of
the amendment would be to strike out the law relating to the average
in the Article 2, but it must be understood that this omission would
in no way interfere with the present position of things as far as
freight in relation to general average is concerned; it ought not to'be
understood that by omitting these provisions in the draft treaty it
should mean that henceforward freight might not be treated in general
average as it is actually in the various legislations, and shonld not be
paid when it is sacrificed, or should not be admitted in the average
adjustment. The only effect of the amendment as Monsieur Autran
understands it is that it is not right in the present circumstances. The
position of freight remains, but it is to be under the various legisla-
tions, or nuder the rules or customs which may prevail.

Mr. PaGE. — 1 think the gentleman from France will
be satisfied with the assurance on the part of this Confe-
rence that it is understood no attempt will be made to do
anything towards destroying any rule of the Maritime Law
which of course includes all the general average laws
unless it directs its attention to those laws and actually
does declare that those laws shall no Tonger be operative.
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M. Jacg. LaNGLOiS. — Je crois que l’amendement
proposé par nos amis américains ne doit pas étre admis.

11 est évident que par le projet que on vient de nous
soumettre, nous savons exactement oui nous allons. Si vous
commencez par déclarer qu’aucun fret n’est dii, lorsque la
marchandise n’arrive pas 4 destination, je voudrais bien
voir le dispacheur qui viendrait dire: le frét est dii; ce
serait un non-sens. :

J’ai été étonné des résultats obtenus par votre Commis-
sion de Paris, dans son projet. Ce projet est excellent :
il tranche les 3/4 des questions et je ne vois réellement
pas pourquoi nous abandonnerions un travail qui a été si
bien fait.

Auvjourd’hui, par des nuances, par des chemins détour-
nés, on veut nous faire retourner deux. années en arriére.
Je vous convie, quant 4 moi, 4 n’en rien faire. Ecartez les
amendements et acceptez le projet qui a été adopté a
Paris ; vous ferez sagement.

M. Louis FRANCK. — « Les droits des parties relatifs
» au fret en cas d’avarie commune, sont réglés par les lois
» sur l'avarie commune. »

That would satisfly Mr. Autran.

In English, it would run like this :

« The rights of the parties concerning freight in case of
» general average, are ruled by the laws on general
» average. »

Tue PRESIDENT. — I do-not think in fact, Gentlemen,
there is any difference of opinion. Monsieur. Autran says, I
quite agree, if we provide that there cannot be a doubt
that freight is admissible, that freight is to be paid accor-

- ding to the rules of general average if we only provide
that the general principle laid down in Article 1 does not
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disagree with the view which the American Delegates take.
I think the whole thing would be simply solved in this
way. Strike out No 1 of Article 2, and insert a proviso
which would run this. (The President reads the proviso in
French.) Perhaps that would satisfy Monsieur Autran,
and I think it would satisfy the United States’ Delegates.

Mr PaGge. — Yes, that is as we understand it.

THE PRESIDENT. — It would run thus : « The rights of
the parties concerning the freight in cases of general
average are ruled by the law of general average. » I think
we should insert a proviso to that effect.

Lorp JusTicE KENNEDY. — Would that mean that the
first clause of Article z would be omitted ?

THE PRESIDENT. — Yes. Do you agree?

. Lorp JusTicE KENNEDY. — Yes, asfaras I can. As I

have already said we here are in a position in which we

have not authority really because we have not had an

opportunity unfortunately, for the reasons I have explained,
of formulating this, but, of course, we are most desirous

to assist as far as we can and to shew ourselves in sym-

pathy, and, therefore, we would be glad to be able to .
express an opinion, but we should also be rather glad if
we could have an opportunity after hearing other views,
of. discussing the matter together to-night because we
should have no opportunity of dealing with it otherwise.
If any vote is taken, if it could be taken to-morrow, we
should personally be glad because we shall have had the
advantage of hearing the views of the Committee upon
the matter.
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THE PRESIDENT. — As far as I see, Gentlemen, the
course of the discussiongwill be this : that we discuss
certain questions, and that the general view of the Confe-
rence, perhaps I might say the sentiment of the Conference,
shall be taken, but the drafting of a law instead of this
report must be very carefully considered, and must be
left to a Committee which we perhaps convene to-morrow.
I will not in any way, of course, prejudice the course of
the discussion, but I believe that would be the best way
to get on, that we dispose of the several exceptions. We
have had the first one, and I take it to be the meaning of
the Conference, without taking a vote, that it is advisable
to strike out N° 1 of Article 2 and, in order to remove all
difficulty to insert somewhere in the draft a clause to the
effect that the rights of the parties concerning the freight
in cases of general average are subject to, or are governed
by the laws of general average. That would dispose of it.

M. AUTRAN. — The result would be exactly the same.

Tue PRESIDENT. — Now, Gentlemen, this is a question,

which has to be very carefully considered.
\

« Le fret est da pour les marchandises qui ont péri en
cours de route par leur nature ou vice propre. »

Now just to draw your attention to the importance of
the exception allow me to put a few matters to you; some
of them have been mentioned this morning. Take a cargo
of oxen or horses, the oxen or horses die on the course of
the voyage, the Master says, « As far as I am concerned I
can bring these bodies to the port of destination, but it
would not be very advisable to transport their bodies, and
I would rather throw them into the sea ». Is the freight
due, or is no freight due? Then there is the case of a cargo
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of grain. The cargo of grain is damaged by sea water, it
is damaged so far that it arriveg,. in a condition where it is
not worth anythirg. Then there is a similar question for
fruit. It is necessary to consider these questions from all
those points of view.

Lorp JusticE KENNEDY. — Might I say with regard to
“that, as I referred to fiuit, that the question of the cattle,
speaking from memory, has occurred in our Courts, and
the opinion would be that if there was nothing in the con-
tract to shew that the delivery of a dead body would be
treated as equal to the delivery of a living body, the thing
itself would be taken to have been a live thing that was
contracted for, and, therefore, no freight would be payable
on something that was not delivered living; in other
words that the contract was for the transport of a living
animal. But, of course, that sort of question is a matter
which obviously would be regulated by the special con-
tract in every case. If you put it as a question of contract
the man has taken on board a live ox, and it is a live ox
for the safe carriage of which the payment is to be
made. With regard to fruit, and things of that kind, I
merely state this for your information, I think it would be
held that it would be a question in each case for the
Judge, or the Jury, to say in substance from a commercial
point of view, if the thing which arrived, and which the
shipowner tendered for delivery to the merchant, represent
the thing shipped, whether damaged or not does not
matter? Was it in specie, or was it not that which it was
contracted to carry safely to its destination ?

M. Lours Franck. — I dissent from the opinion of
Lord Justice Kennedy, not so far as English law goes, but
as far as this Conference is concerned to adopt this view.
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It seems to me the owner of a ship is liable in principle
for defects and damage done by defects, and the cargo
owner in principle is responsible to see that the stuff which
he has put on board is.of such a nature that it is able to
perform the voyage, if I may express myself in that way.
If the cargo cannot be carried to the port of destination
owing to its known nature, its natural decay, or its vice,
I think that is clearly a case where the shipowner is ready
to perform his contract; his ship is there, he jis willing to
go to Hamburg, if he has contracted to go there, but
the cargo cannot be brought there. What does it mean
that it cannot be brought there ? It means that if carried
further on it would to a certain extent endanger the
safety of other cargo on board, or if carried further on
it would still damage itself further than it is damaged
at some port of refuge. To put the matter clearly take a
cargo of wool shipped in Australia for Hamburg. At
some port in France the cargo has got heated. This is
the position : What must be done with it? It is to the
interest of the cargo-owner that this cargo be discharged
there, and not carried further in case it would still be
more damaged, or totally lost. I cannot follow why the
shipowner should lose his freight in this position. The
risks which are inherent to a cargo of a given description
are naturally the risks of the owner of the stuff, and I
think it quite fair in a situation of that sort that the ship-
owner should be paid his freight. In N° 3 there is a
distinction. I do not touch N° 3; I leave outside the
question of damage coming from sea water, and the goods
having to be sold. I take the risks asthe risks of the
owner of the goods, and, therefore, it seems to us it is
right that the shipowner should be paid the freight.
Everyone is agreed that if the voyage is interrupted on
account of some negligence or some act of the owner of
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the cargo, the shipowner is entitled to the freight. T do
not see that there is a serious difference between personal
negligence of the cargo-owner and the special nature of
the cargo which he has put on board, and I end with this
remark, that in many cases the Captain may be quite out
of the position to know what is the special nature of the
stuff which is put on board. If he ships fruit he may know
it is liable to go wrong, but if he ships some minerals he
cannot know in many cases whether they are of such a
nature that fire will develop. Why should he lose his
freight ? Is it the fault of the ship or of the cargo?

Je disais, Messieurs, en deux mots qu’a mon avis le cas
de vice propre de la marchandise doit é&tre assimilé 4 la
faute du chargeur.

Il appartient au chargeur de savoir si la marchandise
qu’il met 4 bord est de nature telle qu’elle puisse se perdre
par elle-méme, le navire et le reste de la cargaison accom-
plissant le voyage ; si cette marchandise n’est pas en état
de parfaire le voyage, il est juste, me semble-t-il, qu’elle
paie le fret. ’

Mr. HArrY R. MiLLER. — I should like to add, as a
matter of bargain with regard to this matter that we have
been speaking of, that at any rate so far as cattle are con-
cerned it is very usual to find in the contract of carriage
that freight shall be payable on the number of cattle
shipped whether they arrive or not. There is no doubt
I think that in that sense, and in the case of perishable
goods, the shipowner ought to be entitled to receive his
freight. I merely make these remarks as shewing the
general trend of opinion so far as I have been able to
follow it from the contracts of carriage that have come
before me. In all cases of cattle contracts, as far as I
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recollec¢t them, that is speaking of live cattle, the freight
i1s payable on the number of cattle shipped whether they
arrive or not, so that gives the owner the right of jettiso-
ning them if they should die on the voyage That, to my
mind, gives an indication of the views which the shipow-
ners entertain on this subject.

Mr. ARTHUR SERENA. — I might add that as a rule the
freight is paid in advance on such cargoes.

JupGeE BRrRADFORD (U. S. A.). — I desire to say a few
words on this Article and to offer an amendment. It seems
to me, representing America, in this matter, that sub-
division 2 1s in some respects too inclusive, and, in other
respects, too exclusive, and that as it now stands in the
draft proposed by the Paris sub-Committee it is objectio-
nable in some respects. We are disposed, however, to
agree with part of what has been stated by the distin-
guished representatives of England, and also with what
has been so well stated by Monsieur Franck. We think
that an amendment is very highly desirable, and with a
view of reaching, if possible, an adjustment which will
commend 1tself to our sense of justice and equity I propose
the following : Resolved that sub-Division 2 of Article 2
be amended so as to read as follows : « Goods which
have perished in the course of the voyage by reason of
their defective or improper condition at the time of ship-
ment or by reason of their nature provided such nature
has been at the time of shipment concealed from the
owner or master ; also goods of a dangerous nature which
have been shipped without notice of their character and
have been lawfully destroyed during the voyage». Now
recollect that if Article I should be approved we should
have a general prohibition against the payment- of any
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freight in respect of goods which do not reach their desti-
nation except as hereinafter provided. It seems to us that
when the owner of the cargo or the shipper prevents
the carrier from transporting the goods to their place of .
destination, as suggested by Lord Justice Kennedy, clearly
the carriers should be entitled to their freight. There
cannot be any question in relation to that proposition.
Now the principle is precisely the same although there may
be a difference in degree when there is an inequality of
information, an inequality of knowledge as between the
shipper and the carrier. Suppose that goods are placed
upon a vessel which by reason of their defective or
improper condition at the time of shipment perish in the
course of the voyage. Now as a matter of equity and asa
matter of justice where should the loss fall ? It should fall
upon the owner of the cargo clearly, not upon the carrier.
The carrier, it seems to us, ought, in that case, to be
entitled to his freight, and to receive his freight when the
goods at the very time of shipment, not by reason of their
nature, but by reason of their defective or improper con-
dition relative to the nature of the goods, are- destroyed
or perish during the course of the voyage ; then clearly it
seems to us a matter of equity and justice that the loss
should rest where it falls, and that the shipowner, the
carrier, should be entitled to his freight.

Now, to go to the next clause of this proposed amend-
ment, «or by reason of their nature provided such nature
has been at the time of shipment concealed from the
owner or master ». It seems to us it would be difficult
to conceive of a clearer case in which equity might
require, and when I say equity I do not mean technical
equity, I mean the sense of justice might require that the
carrier should receive his freight. Now, without. unduly
taking up the time of this Conference I pass to the third
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and concluding portion of the proposed amendment :
« also goods of a dangerous nature which have been
shipped without notice of their character and have been
lawfully destroyed during the voyage ». Suppose goods
should be of a dangerous nature-dynamite for instance
— and should be shipped under conditions when it would
be perfectly proper it should be destroyed and lawfully
destroyed, and shipped without notice of its nature given
to the carrier. That dangerous material should be
destroyed during the voyage. It seems to us that there
clearly, although there is no delivery at the port of
destination, the carrier should nevertheless be entitled
to his freight, so that while we are thoroughly in accord
with the general principle of the English law that the
payment of freight depends upon delivery at the place
of destination, we do think that there are cases which
should be excepted, where justice requires that the carrier
should be paid his freight notwithstanding the existence
of that general rule, and that the three cases provided for
in the proposed amendment are certainly cases, if they do
not embrace all the cases, which should be treated as
proper cases to be excepted.

Permit me in conclusion, and without further discussing
the matter, simply to re-read the proposed amendment,
« Resolved that sub-division 2 of Article 2 be amended
so as to read as follows : goods which have perished in
the course of the voyage by reason of their defective or
improper condition at the time of shipment or by reason
of their nature provided such nature has been at the time
of shipment concealed from te owner or master; also
goods of a dangerous nature which have been shipped
without notice of their character and have been lawfully
destroyed during the voyage ».
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(Traduction ovale par M. Louis FraNck)

L’amendement que M. Bradford propose est ainsi congu :

Le texte de l'article 2, 2°, serait formulé dans ces termes :

«Le fret est dit sur les marchandises qui ont péri en cours de
voyage 4 raisou de leur état défectueux ou uon couveunable au
transport au moment du commencement du transport, de ’embar-
quement, ou 4 raison de leur uature, pourvu que cette nature ait
été au moment de 'embarquement celée au propriétaire du navire ou
4 son capitaiue, ainsi que sur les marchaudises de nature dangereuse
qui ont é1é embarquées saus avis de leur caractére et qui ont été eu
cours de route 1légalement détruites 4 raison de cet état. »

THE PRESIDENT..— Gentlemen, may 1 draw your
attention to this: it is shown by this amendment that
there are a number of questions to be considered, and
that this section 2 of Article 2 must be very carefully
considered. One of the delegates of the United States
proposes that, departing from the general rule, freight is
to be paid notwithstanding the non-delivery of the cargo
in certain cases. Now this leaves open to be considered
the amendment which these cases refer to. Secondly, are
there other cases to the amendment? The first question
I think is with regard to where difference has arisen
between the views taken by Lord Justice Kennedy and
the views taken by the Paris Commission. There is this
difference. Lord Justice Kennedy says that the principle
of non-delivery is the guiding principle; that no freight is
paid unless the goods are delivered. That is the guiding
principle. But if the owner of the vessel or the master is
able to carry the goods to their destination and they
arrive in a damaged condition, freight must be paid. There
are certain circumstances where the goods being damaged
does not affect the right of the owner to freight, but then
he amends that when he says, if I correctly understand
him, « If taken from a commercial point of view the cargo
is entirely lost although it arrives at the port of destina-
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tion — for instance, if the grain is nothing but a heap of
rubbish or of manure, — then the goods are lost and no
freight is to be paid ». That is what I understood him
to mean.

LorD JusticE KENNEDY. — If it arrives in specie, I
should say.
THE PRESIDENT. — You said it must be determined

from a commercial point of view.

Lorp Justice KENNErY. — Yes; the tribunal would
have to decide it.

Tue PRESIDENT. — I think that is a point which must
be considered by itself, because that is the difference
between the view which M. Franck takes and the view
taken by Lord Justice Kennedy. Take another case. A
cargo of sugar and saltpetre in bags is damaged so as to
make the whole worthless, but the bags are there and
the master arrives at the port of destination, and says :
« Here is your cargo. Itis damaged, I am sorry to say,
but I cannot help it. I have carried it as far as I could.
Pay me my {reight. » Is he entitled to it or not? Lord
Justice Kennedy would say no.

Lorp JusticE KENNEDY. — I think that would be so.

JuDGE BraDFORD (U. S. A). — May I ask a single
question, merely to elucidate this point? Does not that
relate to a separate and distinct matter ? The question
whether or not the cargo is in existence has nothing to do
with what is now involved in the consideration of sub-
division 2, because this assumes that the cargo has peris-
hed. It is a distinct and independent matter which would
have to be determined anyway by the Court.
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Mr. R. B. D. AcrLanp, K. C. — Monsieur le Président
and gentlemen, speaking for myself alone I desire to give
general support to what I understand to be the meaning
of the amendment proposed by Judge Bradford without
tying myself to the acceptance of his words, and I desire to
submit for the consideration of the Conference one or two
considerations which seem to me to suggest that the real
difference between us is as to what is the meaning of the
words « ont péri en cours de route par leur nature ou
vice-propre. » I take it, it is common to all systems of law
that if by reason of any act done by the shipper the goods
have not been delivered he ought to pay either in the form
of damages or in the form of freight, and 1 suggest for the
consideration of the Conference whether the difficulty does
not arise in determining in each case whether the failure
to deliver has been due to something directly or indirectly
the fault of the shipper. May I illustrate my meaning by
taking one of the instances put forward by our learned
President : that of the oxen which are shipped. I know it
is quite obvious that apparently there is nothing in the
nature of an ox of vice-propre at all, except that he is alive
and may die. Why does he die ? It may be due to one of
two main classes of causes. It may be due to something
which has gone wrong with him inside before he steps on
board, or it may be due to something which has happened
to him after he has got on board the ship. If it is some-
thing which has happened to him after he has got on board
the ship I submit for the consideration of the Conference
that it has nothing to do with the shipper at all, and that
it is a risk which the shipowner should take. On the other
hand, if it is due to the fact that he had some illness when
he was put on board the ship it is a thing which if con-
cealed from the shipowner ought not to disentitle the
shipowner from recovering his freight. So I say that the
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illustration which our learned President gave is really
capable of being explained in two ways, one of which
ou‘ght to disentitle the shipowner from receiving his freight
and the other one of which ought not. And so agéin with
fruit. One can imaging that a line of steamers was in the
habit of going at very great speed, and might undertake
definitely to carry freight from one port ‘to another at
such a speed that it would not be damaged by the time it
arrived at the port of destination, but it would be absurd
to say that if by reason of some defect in the machinery
or something of that kind the fruit did not arrive until it
was spoilt the shipowner should be entitled to his freight.
On the other hand, if it is shipped in a state so far advan-
ced in ripeness that he could not possibly do it then it
would come within the other category, and therefore
what I submit to the Conference is that we have to find
out if possible some form of words which would distin-
guish between these two classes, which I have attempted
to thake clear, of misfortunes which can properly be attri-
buted to the faults of the shipowner and those which can
be properly attributed to the fault of the shipper, because
I believe at bottom we are all really agreed upon the
principle on which these things should be decided. But
there is a point which requires very careful consideration,
and it is this. Supposing after some loss the ship goes to
a port of call and the space which has been occupied by
the oxen which have died or by the fruit which has peris-
hed is filled up again by the master for the final port of
discharge, is he to get two freights ? That, I submit, is a
point which will have to be considered by the draughtsman
in order to see that no words which are put in should by
any possibility entitle the owner to two freights, one
because by some accident he is entitled to freight from the
shipper though the goods have not arrived, the other from
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the owner of the goods which have been shipped in place
of those which have perished and which have arrived at
the port of destination. I submit this as a contril,ution to
the discussion with a view of clearing up the points in the-
minds of the members of the Conference rather than as
actually supporting anything except the general sense of
Judge Bradford’s amendment in the hope that by that
amendment we may reach some form of words which will
be acceptable to everybody.

(Traduction ovale par M. Louis Franck)

M. Acland serait partisan d’une transaction. Il voudrait trouver un
terme déterminant ce gui serait le risque de ’armateur et le risque
que le propriétaire de la cargaison doit garder a sa charge. Il signale
que la distinction peut étre difficile, mais qu’elle se présente daus les
cas qu’il indique, notamment pour le bétail. Si du bétail vient 4 mourir
en cours de voyage simplement parce qu'un beeuf est mortel — c’est un
risque pour le propriétaire du navire; mais si les bétes vienuent &
mourir par suite d’'une maladie dont elles étaient atteintes quand elles
ont été embarquées, ce serait 14 un risque pour le propriétaire des
bétes. Mais en tout cas, il faut indiquer nettemeut dans le texte qu.e si
le fret est payé a 'armateur et si ultérienrement il remplace la mar-
chandise qui a été perdue en cours de route on débarquée. le secoud
fret doit étre crédité a celui qui I'a payé uue premiére fois; on ne
voit pas comnment l’armateur pourrait toucher deux fois le fret.

Y

HERR DR. ANTONIO VIO (Fiume) : Die ungarische
Gesellschaft fiir internationales Seerecht ist, wie der
hochgeehrte Herr Prof. de Nagy heute frith gesagt hat,
mit der Abschaffung der Distanzlracht einverstanden,
jedoch unter der Bedingung, dass der Artikel 3 einen
Zusatz bekommt, welcher nach unserer Ansicht notwendig
ist, um eine Ungerechtigkeit abzuwenden, die aus der
schroffen Anwendung des in Artikel 1 festgesteliten Prin-
zips entspringen kénnte. Der Artikel 3 bedarf zur Vervoll-
stindigung des Zusatzes :
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« es sei denn, dass dieser (der Ladungsinteressent)
entweder selbst die Weiterbel6rdering besorgt oder
anderweitig die Giiter verkiuft. »

Ohne diesen Zusatz kénnte die Bestimmung zu Unge-
rechtigkeiten fithren. Nehmen wir an, ein Schiffer habe
eine Ladung von Smyrna nach Marseille in Frankreich
zu fithren.....

PRESIDENT. — Verzeihen Sie, Sie sprechen iiber
Artikel 3, wir sind aber noch in der Diskussion zu
Artikel 2.

M. F. C. AuTRAN. — Si je me permets de prendre la
parole c’est pour appeler votre attention de la fagon la
plus sérieuse sur la nécessité qu'il y aurait de maintenir
autant que possible le texte qui a été proposé par la
Commission de Paris. _

Je ne veux pas dire du mal du travail qui se fait par
des réunions nombreuses, mais je crois que vous serez
tous d’accord avec moi pour penser qu'un travail qui a
été élaboré par une réunion restreinte, a beaucoup plus de
chances d’avoir été étudié avec précision, en pesant bien
la valeur de tous les termes dont on a pu se servir, et en
appréciant les principes dont on devait s’inspirer.

Croyez par conséquent que lorsque votre Commission
s’est réunie, elle a examiné avec le plys grand soin toutes

. les hypothéses en face desquelles on pouvait se trouver et
elle est partie d’'un méme principe dont elle a dégagé
ensuite toutes les conséquences. C’était la maniére la
plus pratique, et en méme temps la plus logique, de
procéder. Remarquez du reste que du moment que nous
nous préoccupons d’élaborer un projet de loi maritime
internationale, il faut que chaque pays soit disposé le cas
échéant 4 faire abandon d’une partie de ses principes, car
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si chacun veut garder intacte sa propre législation, nous
n’avons plus qu’a prendre notre chapeau, les uns et le}
autres et 4 nous en aller.

La Commission de Paris s’est donc préoccupée d’une
chose : c’est de poser les principes sur lesquels, d’aprés
elle tout au moins, une législation rationelle devrait étre
établie, et c’est ainsi, comme je vous le disais tantét,
qu’aprés avoir adopté le systéme anglais d’aprés lequel,
quand il n'y a pas de transport complet effectué, il n’y
a pas de fret d, on a cependant été conduit, par la
nature méme des choses, i poser certaines exceptions.

Ces exceptions sont-elles justifiées ou ne le sont-elles
pas; et quels sont les principes sur lesquels ces exceptions
sont fondées, c’est 13, si vous le permettez, ce que je vais
examiner trés rapidement.

Je ne reviens pas sur la premiére exception sur laquelle
on s’est déja expliqué. J’en arrive 4 la seconde : le fret est
da pour les marchandises perdues en cours de route par
leur nature ou vice propre. Qu’est-ce que cela veut dire ?
Un négociant met a bord d’un navire une marchandise
quelconque; elle tient de la place dans le navire; elle
empéche I'armateur d’en prendre une autre; du moment ol
cette marchandise a occupé de la place, il faut qu’elle paie‘
si l'armateur remplit vis-a-vis d’elle toutes ses obligations
de transporteur. Or, si cette marchandise n’arrive pas, soit
par sa nature, soif par un vice propre, — est-ce la faute de
I'armateur ? Il a donné un navire absolument en état de
faire le voyage; le navire a fait sa traversée; il est arrivé
a bon port; vous n’avez par conséquent abseolumernt rien
4 reprocher & l'armateur. Clest le chargeur, qui aura
embarqué une marchandise qui par sa nature ou son vigce
propre est sujette 4 dépérissement, qui en supporte les
risques. Paf exemple si vous chargez des bananes sur un
navire et que les bananes se gitent en cours de route, ce
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n’est pasla faute de Varmateur; n’empéche que ces ba-
nanes ont pris de la place et qu'elles ont empéché I'arma-
teur de prendre un autre fret.

De méme si du mais est embarqué trop frais, s’il vient
a fermenter, et si on doit le jeter 4 la mer, le chargeur
doit payer le fret : c’est du moins le principe sur lequel la
Commission de Paris s’est fondée pour arriver i la solu-
tion qui se trouve dans l'article 2, et je crois qu'il faut s’en
tenir & ce texte qui est suffisamment court, clair et pfécis.

Quand jécoutais tout a I'heure la lecture de I'amende-
ment proposé par notre honorable colléegue M. le Juge
Bradford, je me disais qu’il ne change pas grand’ chose au
principe posé par l'article 2. Voyons en effet cet amende-
ment proposé par notre collégue, pour vous demander de
bien vouloir le repousser, parce que je crois gu’'au point
de vue des principes, cet amendement n’apporte rien
de nouveau a ce qui a déja été dit, et que d’autre part, il
pourrait y avoir certain danger & laccepter. Je vous
demande la permission de le lire :

« Le fret est di sur les marchandises qui auront péri au
cours du voyage a raison de leur condition défectueuse ou
impropre au moment de 'embarquement ».

Il y a 12 une restriction qui me parait absolument inutile.
Clest que pour que le fret soit di d’aprés 'amendement de
M. Bradford, il faut que le « defective or improper condi-
tion » ait existé « at the time of the shipment ».

Mais, Messieurs, ce « defective or improper condition »
peut se manifester en cours de voyage; supposez par
exemple que de l'eau pénétre dans une cale et que cette
eau produise une fermentation de la marchandise. Est-ce
que I'armateur n’aura pas droit a son fret ? Oui, parce que
c’est 14 un risque qui doit demeurer pour compte du
propriétaire de la marchandise. D’ailleurs, est-ce que
dans les conditions générales de tous les connaissements,
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« rust, decay » et autres choses du méme genre ?

Par conséquent, je crois que ces mots qui figurent dans
amendement de notre honorable collégue « defective or
improper condition at the time of shipment » devraient
disparaitre, et par conséquent, comme le commencement
de la phrase est absolument conforme au texte de la
Commission de Paris, je ne vois pas pourquoi nous
devrions accepter cet amendement.
~ J’en arrive ensuite 4 la fin de 'amendement qui me
parait dangereux parce qu’il pourrait donnet lieu 4 bien
des procés. L’amendement de M. Bradford continue :

« Goods which have perished in the course of the
» voyage by reason . . . . . or by reason of their nature,
» provided the same has been at the time of shipment
» concealed from the owner or master ».

Cette question de savoir sile vice, défaut ou nature de
la marchandise a été dissimulé au propriétaire du navire
ou au capitaine, laisse la porte ouverte 4 toute espéce de
difficultés.

« Also goods of dangerous nature which have been
» shipped without notice of their character and have been
» lawfully destroyed during the voyage ».

Ces exceptions sont parfaitement comprises dans le
projet, paragraphe 2 de la Commission de Paris, et il
suffit d’en énoncer la pensée générale, sans prétendre
prévoir toutes les circonstances qui peuvent se produire.
Par conséquent, je pense qu’il suffira amplement de dire
que le fret sera dii toutes les fois qu’une marchandise
aura été détruite en cours de route 4 raison de sa nature
ou de son vice propre; vous aurez prévu tous ces cas.
Je conclus trés énergiquement au rejet de tous les amen-
dements qui ont été proposés 4 I’encontre de ces textes.
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Mr. Pace (U. S. A.). — I think, gentlemen, there has
been a slight misunderstanding between the gentlemen
who have spoken against these amendments and Judge
Bradford who presented them as to their exact purport
and meaning. With regard to the remarks that were made
by the gentleman who spoke from this place before me, his
idea is that the words which are contained in the proposed
law or the law as proposed by the Paris Committee, are
broad and precise, and that they include sufficiently the
matter that is presented in the amendment, which he says
would rather restrict the operation although apparently it
is intended to cover the same ground. In that I think heis
absolutely mistaken. We do not understand from our
point of view of the law, from our point of .view of the
rights of the shipowner, from our point of view of the
right of the cargo owner, that it is fair or proper that he
should demand his freight in cases of the destruction of a
cargo which he took on board his ship, the nature and the
probable inherent vice of which he was as much aware of
as the man who put the cargo on board the ship. In other
words, our view is that if potatoes are to be carried from
one port to another in a ship, the shipmaster knows that
he has potatoes on board as well as the shipowner who
places them on board. The shipowner knows that he will
run a certain risk of never getting a cargo of potatoes
there, and he charges you freight accordingly. So that if
the potatoes get there he will make sufficient to protect
him in another case where the potatoes may not get there.
That is our position. But the moment that the shipper of
the goods fails to do that to which the shipowner is entit-
led, namely, to put a cargo of potatoes in an ordinarily
transportable condition on board the ship, that moment
we think in fairness and justice the shipowner should be
accorded certain rights with regard to his freight which
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the law as we understand it in our country and as we
understand it to be in England does not at the present
time accord him. Now, therefore, if the potatoes are put
on board wet, but apparently dry, if they have been in the
rain so that they will rot after they have been in the con-
finement of the ship’s hold for a certain time, or if coal
has been subjected to constant rains so that after it has
been confined in a ship with the intention of taking it round
Cape Horn, and after three or four months becomes liable
to spontaneous combustion, and those two facts, the wet-
ness in the one case and the wetness in the other case,
are concealed by the mere fact that the sun’s rays have
been allowed to pour on those two articles previous to
their shipment, and the captain of the ship is not aware of
their condition, in that case we say there has been an
improper and defective condition of the goods at the time
that they were placed on board, and that the ship ought
to be protected against having unknowingly been compelled
to make a contract with its eyes shut as to the actual
freight. In that case we think the ship should be protected.
That is the difference between our amendment and the
original document. We say that the owner of the ship
must know the nature of the goods; he must be aware of
their vice-propre, but he does not know of the fact, which
may possibly occur that at the time he makes his contract
and receives the goods he is being deceived as to the
probable chance of his carrying them. He has made a
contract under circumstances where the parties were not
standing upon an equal basis; the shipper knew a fact
which would go to the destruction of the goods before
they got there. The shipowner did not know of that fact.
It seems to me it is very simple on the part of the owner
of the ship if he is taking goods difficult to carry to say,
« Give me my freight now and if the ship does not arrive
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I am to keep that freight or give me in your contract a
statement that I shall be paid my freight at all events,
whether these goods, perishable in their nature, arrive
there or not.» That is perfectly easy on his part. These
two people, the shipowner and the shipper, are acting
at arm’s length ; they are not children, and do not have
to be protected by any special provision of the law.
Every man who goes into business knows what he is
about or 1s supposed to, and needs no guardian, but when
a cargo goes on board which apparently is perfect although
it is defective really, in that case a fraud is being perpe-
trated on the shipowner and ought to be dealt with by the
provision which we now desire to make a part of the law.
I desire to say that I think the gentlemen who spoke
before me have been under a misapprehension as to what °
we meant ; we did not mean the nature of the goods or the
vice-propre of the goods. We think the law ought to apply
there as in other cases, and if the goods do not arrive no
freight should be payable; we meant that if defective
condition exists at the time of the making of the contract
in that case the shipowner should be protected

(Traduction ovale par M. Louls FrRaNCK).

M. Page a dit en substance :

M. Autran a mal compris la portée de ’'amendement proposé par
I'honorable M. Bradford. M. Bradford n’est pas d’accord avec le
principe adopté par la Commission de Paris et n’admet pas que
le vice-propre, la nature spéciale de la marchandise, le dommage qui
en résulte, et par conséquent aussi I'impossibilité d’arriver 4 destina-
tion, doivent donner toujours licu au payement du fret et soit 4 charge
de 1a marchandise. Il considére que le vice-propre que le propriétaire
de navire connait aussi bien que le chargeur et dont il doit accepter
les risques comme lui. ne constitue pas une exceplion; mais il admet
bien comme nn cas d’exception celui ou en réalité I'armateur a été
trompé. M. Page a indiqué le cas de pommes de terre mises a bord
en bonne condilion apparente, bien qu’elles aient séjourné dans la
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pluie et qu’elles se gitent donc a bref délai, sans que le capitaine le
sache; alors seulement il y aura exception.

I1 y a donc divergence sur le principe, dit M. Page; nous ne
voulons accepter d’exception que lorsqu’il y a réticence ou fraude.

M. F. C. AUTRAN. — Messieurs, je demande pardon
d’abuser de vos instants, mais la question seulevée par les
‘délégués américains mérite que nous nous y arrétions quel-
ques secondes.

Il o’y a pas de malentendu entre nous ; il y a tout sim-
plement un point de départ qui est absolument différent.
Lorsque vous chargez des marchandises a bord d'un
navire, vous prenez, je le répéte, & bord de ce navire une
place qui aurait pu étre occupée plus utilement si vous
n’aviez pas embarqué une marchandise d’une nature péris-
sable. Or, il y a une clause insérée dans tous les connais-
sements qui porte « shipped in apparent good order;
weight, quality, quantity and contents unknown » et par
conséquent, si la marchandise, par suite de sa nature
spéciale, ou de son vice-propre, vient a s’avarier, 4 dispa-
raitre, nous avons estimé que c’étaient 13 des risques qui
devaient rester pour compte du propriétaire de la marchan-
dise, mais ne pas peser sur les épaules du propriétaire de
navire. Ce principe est-il vrai ou faux? Clest ce que la
Conférence aura a trancher ; mais nous avons estimé qu'il
était absolument exact et nous nous sommes inspirés, en
cela, par la pratique.

Et pour terminer, j’ajoute que le systéme contraire ne
tend 4 rien moins qu’a rendre le propriétaire de navire
assureur au point de vue de l'arrivée de la marchandise
ce qui est ni conforme 4 la théorie, i conforme 4 la pra-
tique commerciale.

Vous aurez 4 vous prononcer maintenant en pleine
connaissance de cause sur le principe qu'il conviendra
d’adopter.
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THE PRESIDENT. — I must ask whether the meeting is
ready for the question because I understand our English
friends wish for the decision to be postponed until they
have had an opportunity of discussing the question amongst
themselves. Perhaps we had better postpone the vote
until to-morrow if that meets with the approval of the
meeting, and now we will go on to N°. 3.

Pour les marchandises «..... all goods sold in the

qui sont vendues en cours de
route a raison de leur état
d’avarie provenant, soit de
leur nature ou vice propre,
soit d'une fortune de mer. »

course of the voyage by rea-
son of their defective condi-
tion, whether arising from
the nature or inherent vice
of such goods or from perils

of the sea. »

M. CHARLES LE JEUNE. — Je voulais encore faire une
remarque au sujet de la question soulevée par Messieurs
les délégués ameéricains et du texte que nous avons sous
les yeux.

La question du vice-propre, comme vous le savez, est
une question fort délicate ; mais dans le texte méme que
vous avez sous les yeux toutes les difficultés sont a charge
du propriétaire du navire et du capitaine, qui auront a
faire la preuve du vice propre. Quand l'accident sur-
viendra le propriétaire du navire n’aura pas le droit de
réclamer un fret; il sera obligé de prouver le vice propre.
C’est donc une situation qui est plutét difficile pour le
propriétaire et qui doit tendre 4 nous faire admettre de la
fagon la plus large la clause d’exception dans le sens ou
elle se présente dans Particle du projet de Paris.

Au contraire, en admettant la distinction faite dans le
texte des délégués américains, nous arrivons a des diffi-
cultés sans nombre et & instaurer un véritable bureau
d’expertise préalable a la mise & bord des marchandises,
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car comment le capifaine pourrait-il se rendre compte de
la condition des marchandises qui sont mises 4 son bord
et connaitre les vices propres qu’elles contiennent en elles?
Je crois donc qu’il faut accepter l’article z du texte de
Paris, sans y apporter aucune modification.

Herr Francois DE NaGY. — Meine Herren! Ich
schliesse mich vollstindig den Anschauungen des Herrn
‘Le Jeune an und ich bin dafiir, dass Artikel 2 angenommen
wird. Aber er miisste doch noch etwas erginzt werden
und zwar in Bezug auf Tiere. Bei Tieren kommen ver-
schiedene Umstinde vor, die ihren Tod herbeifiihren
kénnen, ohne dass man sagen konnte, dass die Tiere
infolge ihrer natiirlichen Beschaffenheit zugrunde gegangen
seien, z. B die Tiere stossen sich beim Stampfen des
Schiffes gegeneinander und die Hérner eines Ochsen
erstechen ein anderes Tier. Da kann man nicht sagen,
dass das Tier infolge seiner natiirlichen Beschaffenheit
gestorben sei. Es ist darum eine Erginzung des Artikels
notwendig, die sich auf Tiere bezieht, und ich proponiere
in dieser Beziehung eine Erginzung, die folgendermassen
lautet :

« de méme pour les animaux périssant en cours de
route ». .

Die Erginzung ist notwendig, damit kein Zweifel
entsteht. Eine weitere Aufklirung halte ich hier nicht
mehr fiir noétig.

Mr. Louls FrRaNcK. — We are passing to the question
of Article 2, which, as you know from the text before the
Conference, relates to the question of freight in the case
where goods have been sold during their voyage on
account of their damaged state, whether that damaged
state is due to their nature or vice-propre, or whether it is
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due to fortune de mer. I will leave outside my explanation
anything relating to vice-propre or nature of the goods,
but there is the question of fortune de mer, and I would
try to make a place for this exception in the minds of our
British friends. Take the case of a collision or any other
accident having happened, and a ship put in a port of
refuge with goods in such a condition that the interest of
the cargo-owner is that the goods be sold on the spot.
I respectfully venture to submit that there is a good
reason in principle and a better reason in practice to allow
the freight. The reason in principle is the following one.
Lord Justice Kennedy, explaining to us in the most
admirable manner the English law, was just saying that
British law admits of an exception to the rule of no dis-
tance freight whenever there is an express or an implied
agreement made at the port of refuge, whenever in agree-
ment with the cargo-owner or with the agent of the cargo-
owner the cargo is accepted there and the transaction
terminated, those circumstances being considered as
meaning an agreement to pay freight pro rata. Now if you
have a captain, a diligent captain, at a port of refuge, the
‘goods being in a bad condition so that it is to the interest
of the cargo owner that they be sold there because by
continuing the voyage they would loose any value whatso-
ever, [ submit that it is sound law to say that this captain
if he sells these goods is acting as an implied agent to the
cargo-owner, and is doing what any reasonable cargo
owner would have done himself, and if this be the case I
want to ask what is the difference between these two
positions ? On the one hand the master wiring to the cargo-
owner and receiving the reply : « Yes, I agree to the sale
at this port of refuge;» on the other hand, the master
doing what every reasonable cargo-owner would have
agreed to do, sell the goods in the same condition and
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realise for the cargo the same benefit. I ask you whether
in the first case the shipowner should be paid his freight,
and why he, in the second case, should not be paid. If the
position could be always such that if it was open to the
poor master of the ship at the port of refuge to ascertain
who has the cargo there would be a very good reply to
my objection. The reply would be, « By all means, the
master will not run the risk of losing his freight. Let him
wire to the owner of the cargo and get the latter’s agree-
ment. » But, as you all very well know, there is no such
thing in the practice of modern commerce as the possi-
bility of a captain in a port of refuge in go cases out of 100
to ascertain who is the owner of the cargo on board the
ship. The cargo will be represented by a bill of lading ;
this bill of lading will be in the hands of the bankers at
some distant port ; will have passed from one to another,
and I know enough of cargo-owners in general and
merchants in particular to say that if in the course of the
voyage it would be even possible for the captain to wire
to one of these various parties, either to the shippers, or to
the man who bought the cargo in the first instance or the
second. instance, none of them would give any answer.
They would all say : « What have I to do with this carge?
I have sold it », and the buyer would say : « I have got it.
I have only to take delivery of certain goods. I will look
to my underwriters. The market is bad and the later the
cargo arrives the better. » What can the captain do? At
the port of refuge they will say : «As a diligent man you
ought to sell this cargo », and we say if this be the position
it will always be on the shipowner to prove it was the
position if he acts reasonably. If he does what the cargo-
owner would have done himself he must be paid his
freight, and you cannot put him in this position and say :
«You must do an impossible thing : wire to a man whom
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you cannot know and from whom you cannot expect an
answer. » That is my theory, and I submit that in many
cases in. which the British Courts have accepted that there
was an implied agreement to pay freight it has been under
the pressure of this doctrine of equity which I have just tried
to make clear to you. Now there is a second point, and
this is one of particular importance. When you say that a
cargo-owner must not pay freight you are I suppose under
the impression that you are defending and protecting the
interests of the cargo-owner. It is my opinion that you are
not protecting his interests, because he is not on the spot
at this port of refuge; the captain is there, and the captain
alone is in the position to do his best for this cargo in its
damaged condition. I submit that you must never by your
 law put a man between his clear duty and his still clearer
interest, and if you say to the captain: « You are bound
to be paid your freight », you give him an interest to carry
on the contract; suppose a ship with a cargo of maize
going to Antwerp which has put in distress into the
port of Marseilles; the captain goes to our good friend
M. Autran, and asks for his advice. If you have the
law which you suggest should be the law I think my
friend M. Autran would say : « Well, captain, equity
would order you to have this maize sold here, but under
this new law which they have made at Bremen your
interest is to bring it on to Hamburg. » The captain will
say, « It ‘'will no more be worth anything.» M. Autran
would say : « It is for you to decide whether this feeling
of your duty outweighs the full value of your freight,
because if you carry it to Hamburg you will get your
freight though the man will get nothing.» I think you
should not put a man in that position because he is not
able to send a wire. It seems that the proposal in Paris is
nearer than any other, and I finish by this reflection : Do
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not forget that the contract is always there, and that such
parties as will not bé satisfied by this rule may amend it
and change it by the way, but if they have said. nothing
I submit the construction we must put upon their silence
is, that they want things to be arranged reasonably and
when the captain has done what any reasonable man
would have done himself he must not be the loser.*

Lorp JusticE KENNEDY. — Gentlemen, I entirely
dissent from the argument which has just been addressed
to you. I think it involves two fallacies on its face. The
one is that this particular clause which is being dealt with
does not confine the sale to cases in which the goods will
not arrive at their destination. Therefore there is no
choice between duty and not duty. The question would
have been different if the clause had said that owing to
circumstances the goods never had arrived so that freight
would not be payable at their destination, but it assumes
a case in which there is simply damage to the goods, so
that the goods will arrive in specie at their destination,
and he will get his {reight. It seems to me on principle,
as far as I can see on the first blush, although of course
one considers with care an argument so powerfully put as
it has just been put, a most dangerous thing to give one
man the right to sell another’s goods. We cannot tell
what causes might be at work at a port of refuge at the
other end of the world. We cannot tell what a man who
has not been accustomed to deal with cargoes, — many of
which are of a very complicated and delicate nature in
these days, possibly cargoes requiring chemical treatment
and matters of that sort — would do. That is a second
point which I venture to think my friend who has just
addressed you has left out of sight. It does not say here,
« Sold with the consent of the owner ». If this clause were -
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passed, however much the owner might protest the goods
would have been sold, and if anybody thought that the
captain had on the whole been a wiser man than the true
owner, the owner would have to pay freight, although
against his protest his own property had been dealt with
in that manner. It does not say with the consent of the
owner, but simply if he sells them in the course of their
voyage because some misfortune has come to them « a
raison de leur état d’avarie provenant, soit de la nature
ou vice propre, soit d'une fortune de mer », Surely if a
man has to earn the freight he can do so by transshipment.
He can say, « I cannot myself carry on and I cannot
transship », but then he has failed in his contract and the
owner has the right to take the goods such as they are at
the port of refuge or make any terms that he may choose;
but that the captain of a ship should be entitled to sell,as
this clause would entitle him, without the consent of the
owrner, and even against his express instructions, merely
because there may be a difficulty of communication, does
seem to me on the face of it, as I respectfully submit to
this Conference, a most dangerous thing. One must pre-
sume that the owner is a sensible man and has the facts
brought before him, and the persons interested in the
cargo, who as a rule in a case of this kind, in « fortune de
mer » would be the underwriters, would say what their
interests would be and give instructions accordingly. If
on the other hand it is a case in which the goods have
perished there will be nothing to sell. If the goods have
been carried to their destination, although in a damaged
condition, I should suggest that the safer thing is the law
as it stands, I believe, in America, and certainly with us,
that the shipowner if he cannot carry on his own ship, is
> entitled to earn his freight by sending in another, or by
carrying on in his own ship when repaired; but to give a
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man absolute power without even consulting anybody and
even against a person’s will, as this clause says, to sell,
seems to me a discretion which no sea captain — and one
must deal with small ships as well as large — ought to be
entrusted with.

Mr. RaLPH CARR (England). — Monsieur le Président
and Gentlemen, it appears to me that the word « captain »
seems to have frightened some of our friends. Mr. Franck
was saying that if a captain were to come into Marseilles
in such a position as has been suggested the would go to
M. Autran and get to know what to do. It is not exactly
that. The captain of a ship in a French port will, in the
first plage, apply to the tribunal, and the tribunal without
hesitation whatever, would name a curator bonorum, and
the curator would take care of them as an expert, and, if
not sufficiently informed himself, he would get another
merchant to say what was the position of the cargo, and
he would say perhaps : « In a short time the cargo will

"be perished ». I say that the curator who takes that
position would perfectly cover the captain. The captain
would have very little to say in it, and although he was
the master of the ship he would be backed up by the
curator ; he would follow the advice of the man who
would be supposed to know.

Mr. PAGE. — What would you do at Port Stanley ?
Mr. CARR. — There the captain would have to act on

his own judgment. If there is no one better than the
captain I do not see why he would be in a worse position.

Mr. PAGE (U. S. A.) I propose, Mr. Chairman, an
amendment to that sub-division 3 which will bring out the
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very point which has been discussed, and which was
spoken on by the last gentleman who spoke. I propose
that we should amend the Article sub-division 3, so that
it will read as follows, « for goods which are necessarily
sold in the course of the voyage on account of their
damaged condition, whether the same arises from their
nature or inherent vice or from a peril of the sea, provided
the goods were then in a condition to have reached the
port of destination in specie », because if at the time the
character of the goods had been so far determined that
they never could reach the port of destination in specie,
then they were no use to anybody and the Captain would
be demanding his freight. The exception, therefore, is to
cover the owner of the cargo, who is far away, from the
act of the Captain who will proceed to sell the cargo which
may be manure for instance, and then claim that he is
entitled to his full freight by virtue of this section. There
are two dangers you will see ; the danger that I suggested
to the gentleman who spoke last which is not that the
Captain would go to consult a distinguished lawyer in
Marseilles, or go to some place where there is an Admiralty
Court which should give him advice, or a tribunal in
France, but that he is calling in a port of refuge where
none of those advantages are to be had, and where the
owner of the cargo has nothing in the world to rely upon
except the honesty and the good judgment of the Master
of the ship. Therefore, from time immemorial it has been
the law, as much of one Country as of another, that there
is no justification for the Captain of the ship parting with
the property in the goods except on absolute necessity,
one that overrides every course that is open to the Captain
of the ship. That is the proposition. Now, it is a matter
that is so well known that everybody who lives for in-
stance on the West Coast of the United States, where we
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depend almost entirely for the transportation of our goods
from Antwerp to California let us say, will know that
the masters of the ships who come up, however well
intentioned they may be, are men who are sadly under-
paid. £ 15 a month is first class wages for most ships
masters, £ 30 2 month is a decidedly good wage for the
master of a very large steamer that comes all the way
round the Horn, or sometimes across the Pacific, from all
oceans to places like San Francisco and California. Those
men, I am sorry to say it is my experience, and I have
had 3o years dealing with Captains of ships, are invited
by the avarice of their owner in a great many cases to do
that which is wrong. I have known ships to come into
ports, large steamers which have gone into the dock to
have replaced thousands and thousands of rivets which
were absolutely unnecessary ; the Captain had the confi-
dence of his owner, and he suggested that these things be
done with the owner a long way off, and I have known a
large percentage of the amount of the money which was
collected by the vendor from the owner of that ship partly
paid to the Captain as his bonus. Now- under those
circumstances if you take the masters of vessels who
are underpaid, and who generally are not men of a very
broad idea of business, and say to them, « Captain,
should you arrive at Port Stanley » — where I think
there are 600, or 700, or 8oo people — « on your voyage
round the Horn, it is in your power if you think it best,
and an accident has happened to the ship, to dispose
of your cargo at auction there ». There is nobody to buy,
and no money to pay, and he puts it up to auction, and it
is sold for almost nothing. Is the Captain of a ship to be
justified in a thing of that kind, or ought he not to shew
it was a necessity to make that sale — I am talking of a
damaged cargo all the time. Is notthe word «necessarily»,
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covers every possibility of an interpretation of the clause
which could indicate that anything was to be left to the
discretion of the Master ?

M. Louis FRANCK. — M. Page estime qu’il convien-
drait d’introduire les mots « que la vente doit avoir été
nécessaire ».

Je m’empresse d’ajouter que c’est bien la la portée du
texte. L’article que nous discutons n’a pas pour objet de
régler 1’état dans lequel un propriétaire de navire a le
droit de vendre une partie de la cargaison. Il s’agit ici
uniquement du sort du fret. Je ne m’oppose donc pas a
I'ajoute du mot « nécessaire ».

Ensuite, qu’en cas de vente, le fret sera di lorsque la
marchandise était déja au port de reliche dans un état
tel qu’elle n’aurait pu arriver 4 destination iz specie, — en
nature.

Je me permets de signaler 4 nos amis que dans la
plupart des législations continentales, le fret est dd du
moment ou les marchandises arrivent a4 destination, i la

seule exception, je peuse, de futailles qui ont coulé en
" route et qui arrivent vides a destination.

I may say in English that it has never been the intention
to give by this Article a right to a Captain to sell the
cargo he has on board. The conditions and circumstances
under which in cases of absolute necessity a master may
sell part or all of his cargo are fixed in other parts of our
Codes, or by other principles of the Maritime law. The
only question which is discussed is the incidence of a sale
of that sort on the question of payment of freight. There-
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fore I see no objection in admitting the first amendment
of Mr. Page which would tend to insert the word « neces-
sarily », and I may say that any other word which would
clearly define that that is the object of this paragraph
would meet equally with my approval. If Lord Justice
Kennedy would translate into text what he was saying,
that when the Captain has acted for the benefit of the
cargo-owner, and as done what a reasonable owner of the
cargo would have done himself, that would cover what I
mean. We do not want to give the Captain the right to
sell the property except on reasonable conditions. There
must be some exceptions, namely, for instance, that fruit
should only be necessarily sold at the port of refuge
provided that it was then in such a condition that it
would not have reached the port of destination in specie.

Mr. PaGge (U. S. A)). — Provided they would have
reached.

M. Louis FrRANCK. — It is a very difficult question
because on the Continent we have no rule as the English
rule with regard to arriving in specie. As long as the
goods arrive you must pay the freight. There is only one
exception namely, where barrels of liquid have been
shipped, and the barrels arrive totally empty. That is a
condition which prevents the receiver of the cargo having
to pay the freight.

Mr. Page (U. S. A.). — That must account for the fact
that every French ship that comes to San Francisco —
and there are hundreds of them — is engaged upon the
terms of an English charter party.

THE PRESIDENT. — That disposes of the discussion on
N° 3 and we will leave the voting until to-morrow.



_257_

LorD JusTICE KENNEDY. — There is the last clause of
Ne° 3.

Ture PRESIDENT. — The meaning of it is that if the
Master, because there are no other funds at his disposal,
has sold part of the cargo, that is to be considered as if he
had borrowed money from the cargo-owner, and there-
fore, the money must be refunded, and if he pays the value
of the merchandise sold at the port of destination, of
course, he must get his freight.

M. Fr. BERLINGIERI. -—/]e voudrais demander une
explication sur le 2° de l'article 2. Est-ce qu'on peut y
revenir ?

Cet _article dit que pour les marchandises péries en
cours de route par leur nature ou par vice propre, il
n’est pas di de fret. Or, M. Autran a donné un exemple
de I'eau qui s'introduirait dans la cale et qui, aidée par la
nature de la marchandise, causerait la perte de la mar-
chandise.

Si ce cas se présente, est-ce que le capitaine aura droit
4 son fret entier ou non ?

Voila l'explication que je demande, car si on répond
affirmativement 4 ma question, il y aura lieu d’ajouter
a cette clause les mots «ou par fortune de mer », parce
que j'observe que nous n’avons pas mis cela dans le 2°,
mais seulement dans le 3°.

Et que décider dans le cas de 'autre exemple que l’'on
a donné du ciment perdu par suite de ce que I’eau s'intro-
duit dans la cale? L’eau qui pénétre dans la cale, c'est
bien une fortune de mer. Voila 'explication que je voulais
demander.

M. Louis FrRaNCK. — D’aprés moi le fret n’est pas di
parce que la cause est évidemment la fortune de mer.
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M. BERLINGIERI. — Mais M. Autran a” parlé de 'eau
s'introduisant dans la cale, et aidant en quelque sorte la
nature de la marchandise.....

M. LE PRESIDENT. — ]l peut étre douteux si la mar-
chandise périt en cours de voyage par sa propre nature ou
son vice propre, ou par la fortune de mer.

C’est ’exemple auquel j’ai fait allusion déja : du salpétre
qui est en sacs, ou duwr sucre; les sacs sont délivrés &
destination ; mais par suite de ’eau qui est entrée dans le
navire, le salpétre ou le sucre sont fondus, et 4 destination,
il n’y a plus rien dans les sacs, ni sucre, ni salpétre ; il n'y
a que des sacs. Est-ce que la marchandise a alors péri ?

C’est pourquoi j’ai attiré I'attention de l'assemblée sur
la question de savoir quel est le sens de périr. Sur quoi
Lord Justice Kennedy m’a répondu qu’une marchandise
a péri quand elle a, au point de vue commercial, perdu
sa nature.

Ce n’est pas tout~a fait clair, mais c’est une question
qu’il faudrait examiner de plus prés. Nous pourrions
reprendre la question demain, peut-étre ?

M. ScuAPs (Hambourg). — L’Association allemande
propose d’ajouter quelques mots 4 ’alinéa 3 de l'article 2,
notamment ce qui suit :

« Ainsi que pour les marchandises qui sont détruites ou
» vendues en cours de route, en exécution d’'une mesure
» de police, si le capitaine se trouvait prét-a continuer le
» transport et capable de le faire ».

Notre Association croit en effet que dans des cas
pareils, il n’est pas justifiable d’enlever au capitaine son
droit au fret.

M. H. A. WuprpPESAHL. — I only want to make a few
remarks, Gentlemen. If a Captain arrives at a port of
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destination and declares that he has lost his goods, or that
he was obliged to sell his goods during the voyage
because he was in want of funds, he, as the President has
already said, has, of course, to refund the value of the
goods sold at the market value of the port of destination.
I think that will be law in every Country. I want to
propose instead of this note here another one which might
also immediately cover the question that was raised
before. We have said that freight is due on goods that
have been sacrificed, or that have to be made good in
general average. I think we might word the text as
follows : « In all cases which entitle the owner of the
goods to claim their market value for their non-delivery
at the port of destination freight is due ». I venture to
submit that proposal to the consideration of the Conference.

Mr PaGge (U. S. A)). — Would you read that over

again ?

M. H. A. WuppeEsaHL. — « In all cases which entitle
the owner of the goods to claim their market value for
their non-delivery at the port of destination, freight is due».
If goods have been sacrificed during the voyage in a case of
general average their value is made good in general average
as it is at the port of destination, and at the same time the
Captain gets his freight so that covers the question that
was raised before. It also covers the question of all those
cases where the Captain is compelled to sell for his-own
benefit; for instance if he finds no money, he is obliged to
sell goods to enable him to continue the voyage; then the
owner of the cargo would also claim the value of the
goods at the port of destination. Of course, if the Captain
has to pay that value the owner of the goods would
benefit because he had not to pay the freight then, and so
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the Captain would have the right to deduct the freight
from the value at the port of destination. The owner could
not get more than he would have got if the goods had.
arrived. I think that is clear.

THE PRESIDENT. — What Mr Wuppesahl appears to
me to mean is that it is simply a question of how the law
is to be drafted. I do not think that anybody will doubt
the truth of the principle that if goods are sold during the
course of the voyage for the benefit of the voyage'because
the Master has no other fund at his disposal, he must
refund the value of the goods at the port of destination,
and then the further consequence is that he must get the
freight. What Mr Wuppesahl points out is simply this that
just as we have said the general average clause ought not
to form part of this law — it belongs to other parts of the
law because this law is only to deal with the question of
when is freight due or not due, and simply in order to
relieve the same doubt which has arisen in consequence
of a proposal striking out the general average clause, N° 1
of Article 2 — he is of opinion that a clause should be
inserted to say that this law does not affect the right of
the owner to receive his freight in the cases mentioned
under Article 2 § 2. ’

Lord JustiCE KENNEDY. — I entirely agree, if I may
say so, and I hope that something of that kind can be done.
All I-object to in it, as at present drafted, is this — and I
think you will agree with it — we do not want to make
that, which may be a wrong act of the Captain, entitle the
owner nevertheless to freight. It is a very serious thing
for the Captain to choose part of the cargo to sell; he
might do an irreparable injury. No doubt also it would be
the law, certainly in my country, that if on the conclusion
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of the vyoyage an action was brought against the shipowner
for short delivery of goods from any cause, in calculating
his damages you would have to take into consideration
that, if they had been carried, there would have been
freight payable. That is perfectly clear. The question
whether anything- of this ought to come into this code at
all is a different matter.. It is merely a question of the
measure of damages for short delivery. I should humbly
suggest that when we are laying down the law about
freight we ought not to say freight shall be paid when a
Captain sells a cargo-owner’s goods, but of course we
should take it is the law, without saying it, that when
compensation is to be paid in the form of damages to the
cargo-owner whose goods have been sold, we, of course,
would have to allow for the freight in calculating what he
is entitled to.

(La seance est levee. — The sitting was adjourned).
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M. B. C. J. Loper (La Haye). — On a dit que le
capitaine doit payer l'affréteur qui n’a pas recu sa mar-
chandise, — ce qui est évident; mais on oblige dans ce cas
l'affréteur a payer le fret. I1 nous semble qu’il serait inique
s’il devait payer tout son fret, méme si le capitaine avait
remplacé la place vide par d’autres marchandises. C’est
pourquoi nous proposons de dire :

« Lorsque le capitaine remplace la cargaison non trans-
» portée 4 destination par d’autres marchandises, le mon-
» tant du fret de ces marchandises sera porté au crédit
» du chargeur jusqu’a concurrence du fret di pour ces
» marchandises non-arrivées. et moins Io °/, de ce fret
» qui seront acquis au capitaine a titre de provision. »

~

Je dis 10 °/; on pourrait mettre tout aussi bien 20 ou
25 °/o. C’est uniquement pour donner au capitaine un
intérét i remplacer la marchandise.

M. FrRANCESCO BERLINGIERI (Génes). — Au nom de
I’Association italienne, je me rallie complétement 4 ’amen-
dement proposé par M. Loder. Quand le capitaine par-
vient 4 remplacer la marchandise périe ou vendue en cours
de route, il est de toute justice que le nouveau fret ne soit
pas complétement acquis au capitaine. Mais la proposi-
tion que nous avons faite est celle-ci : il n’est pas juste que
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ce nouveau fret soit acquis exclusivement au chargeur.
Nous proposons donc un dernier alinéa a 'article 2 qui
serait ainsi congu :

« Le nouveau fret éventuellement gagné par le capitaine
» par le transport de marchandises embarquées en rem-
» placement de celles péries ou vendues en cours de

» route a raison de leur état d’avarie, sera partagé par
» moitié entre le capitaine et le précédent chargeur. »

En explication de cet amendement, nous disons qu'il
faut que le capitaine ait un intérét & remplacer les mar-
chandises péries ou vendues, parce que s'il ne gagnait rien
par 13, il n’aurait aucun intérét a remplacer ces mar-
chandises, d’autant plus qu'un nouvel embarquement de
marchandises entraine nécessairement de nouvelles res-
ponsabilités pour le capitaine vis-d-vis de la nouvelle
marchandise. C’est pour ce motif que je propose de
partager le nouveau fret entre le capitaine et le chargeur
précédent. Au lieu de 10 ou de 25 9/,, nous disons 50 °/g.

M. LoDER. — Le principe étant le méme, je n'insiste
pas sur le chiffre de 10 °/,.

M. BERLINGIERI. — Si le principe est le méme, je me
rallie complétement 4 votre amendement.

(Verbal translation by Dr. A. SIEVEKING).

Mr. Loder thinks that, when goods have been sold in the course of
their voyage through their state and had to pay the freight, if the
Master instead of these goods has jaken other goods and earned
freight on the other goods, the payment for the new goods should
not be kept only by the Master, but should go to the benefit
of the owner of the cargo sold who has paid the whole freight.
Mr Loder's proposal is that the Captain should participate in this new
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freight, let us say up to 10 per cent, or any other sum, 10, 20 or 30
per cent as may be thought fit.

Mr Berlingieri seconds this motion but he thinks that the Captain
should have half of the new freight because the Captain has a great
responsabilily involved upon him by taking the new cargo.

M. MireLLr (Naples). — Messieurs, je demande la
parole seulement pour m’acquitter d’'un mandat de con-
fiance de mes amis de Naples qui m’avaient chargé de
demander 4 la Conférence une déclaration au sujet de
I'article 2.

La section de Naples était un peu désorientée devant la
disposition de l'article 2 qui contenait des exceptions
qu’elle croyait tout 4 fait limitatives et non pas explicatives.
Mais les déclarations faites hier par M. Le Jeune ont
expliqué clairement la chose, de maniére que je comprends
de ce qu'il a dit hier que les exceptions faites dans l'arti-
cle 2 représentent des indications et ne se rallient pas au
principe général d’exceptions limitatives et restrictives,
comme on doit entendre en général en droit commun
toutes les exceptions, de sorte que je puis me passer de
demander des déclarations i ce sujet.

Vous avez entendu les trés admirables discours faits par
Lord Kennedy, par M. de Nagy et par M. Bradford qui
ont proposé des amendements, et vous avez entendu en
ce moment les dispositions que propose M. le Professeur
Berlingieri. Nous autres, de Naples, nous avons demandé
de laisser l'article tel qu’il est en réclamant seulement cette
déclaration, qu'il n'est pas exclu de se rapporter au droit
commun. Or, je vois que les amendements qu'on a
présentés aujourd’hui se trouvent déja prévus par cette
loi, surtout, par exempld, la proposition faite par M. le
Juge Bradford est déja prévue par 'article 577 du code de
commerce italien. Ensuite, vous savez que les dispositions
des articles du code de commerce italien doivent s’inter-
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préter avec les autres dispositions sur le contrat de trans-
port et surtout ['article 400.

Le fréteur est responsable de la perte et de I’avarie des
choses qui lui sont confiées pour le transport, a partir du
moment ou il les regoit jusqu’au moment ou il les délivre
au destinataire, a moins qu’il ne prouve que la perte ou
Pavarie sont dues & des cas fortuits ou de force majeure,
qu’elles sont causées par le vice de la chose méme ou par
sa nature, ou par le fait du chargeur ou destinataire. De
telle maniére que vous avez déja ces stipulations dans le
droit commun. M. de Nagy propose dans son projet de
loi, qu'il y ait des cas dans. lesquels le transporteur soit
tenu absolument de dommages envers l'expéditeur; et
s'il est obligé de payer les dommages, il est d’autant plus
évident qu'il n’a plus 4 toucher de fret.

C’est pour cela que je désire laisser P'article tel qu'il a
é1é formulé par la Commission de Paris, en prenant acte
de tout ce qu’on a dit dans cette discussion pléniére. Les
séances ici ne sont pas faites pour arranger les articles qui
se rapportent 4 un objet de droit privé. Les parties ont
bien le droit d’arranger leurs contrats comme elles veulent;
mais enfin, lorsqu’il s’agit d'indiquer les lignes générales,
il faut simplement marquer l'idée et laisser les choses
comme elles ont été trés bien faites par une Commission
expressément nommée.

M. LE PRESIDENT. — Je vous remercie de vos paroles;
mais permettez-moi de faire observer que nous ne rentrons
pas dans la discussion de l'article 2 et que 'amendement
de M. Loder seul est en discussion.

M. MIRELLI. — Eh bien, quant 4 cet amendement, vous
avez entendu ce qu'a dit M. Berlingieri ; je me rallie aux
observations qu'il a présentées.
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JupGce BraDFoORD. (U. S. A.). — Gentlemen, I wish to
draw your attention to the fact that in the printed copy
of the amendment which I had the honour to propose
yesterday the word «solely » seems to have been omitted;
it was certainly intended to have been inserted by me.

THE PRESIDENT. — We are not discussing that subject
now, we are discussing the amendment of Monsieur Loder.

JupGce BraDprForD (U. S. A.). — This is in the hands of
the Members of the Conference, and is now being con-
sidered. _

THE PRESIDENT. — It will come afterwards when we
come to discuss your amendment.

M. Ep. ScHWENN (Anvers). — Je voudrais dire quel-
.ques mots au sujet des amendements de M. Bradford.

M. LE PRESIDENT. — Pardon, nous discutons seulement
L[]
I’amendement de M. Loder en ce moment.

M. Louis Franck (Anvers). — Messieurs, au sujet de
I’amendement de mon ami M. Loder et de M. Berlingieri,
j’ai pour ma part une observation a présenter.

L’amendement se divise en deux parties. La premiére
partie d’abord : lorsque le capitaine remplace la cargaison
non transportée a destination par d’autres marchandises, le
montant du fret de ces marchandises nouvelles est porté
au crédit du chargeur, jusqu’a concurrence du fret de la
marchandise non arrivée. C’est un principe auquel, pour
ma part, jaccorde mon entiére approbation.

La seconde partie est ainsi congue : « moins 10 °/, de ce
fret qui seront acquis au capitaine a titre de provision »,
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et notre honorable ami M. Berlingieri, avec une générosité
toute italienne, propose de porter les 10 °/o 4 50 °/o.

Moi, je propose de n’accorder ni les 10 %, ni les 50 °/o.
Et voici mes raisons : tout d’abord, nous espérons faire
une loi internationale et mon expérience est que toutes les
dispositions de ce genre qui ont un caractére de mesure
d’expédient, d’évaluation forfaitaire, donnent toujours lieu
dans beaucoup de pays a des critiques. Il y a beaucoup
de systémes de législation ou l'idée de solutionner des
difficultés pratiques par une cote mal taillée n’est pas
accueillie. On vous dit: pourquoi 10 °/o, pourquoi pas
30 9/ ? A quoi bon des chiffres de ce genre ?

Il y a une autre raison encore : c’est que nous ne
devons pas oublier quelle est la réalité des choses. Dans
la réalité des choses, ce n’est pas le capitaine qui engage
de nouvelles marchandises. En pratique, c’est un courtier
de navires ou un agent maritime, et cette noble et puis-
sante corporation est parfaitement en état de veiller elle-
méme a4 ses intéréts, et jé pense que quand elle aura
I'occasion de remplacer 300 ou 400 tonnes qui manquernt,
elle touchera sa commission et s’arrangera méme pour
toucher encore un peu plus.

Proclamons donc simplement le principe qu'on pourra
remplacer la marchandise venant 4 manquer, sans exiger
encore une récompense.

¥

I may say in English that I think the principle of freight
on cargo which replaces cargo which has been sold on
any occasion must be taken into account, but I think it
useless to allow a commission to the Captain on that
freight. It would be considered in many Administrations
as quite an outside provision, and I think we may look
to the brokers and shipping agents to protect their inte-
rests.
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M. Jacq. LANGLOIS (Anvers). — Messieurs, je crois que
M¢ Franck, qui a certainement une grande expérience
en matiére maritime, perd de vue que lorsque la cargai-
son aura été réalisée, ou en partie réalisée, et qu’ily a
donc un vide dans le navire, il surgit une seconde
question d’intérét. Cet intérét se résout entre le capitaine
et celui qui a la marchandise 4 bord. Il est évident que si
je prends un fret de remplacement, c’est en principe au
profit de celui qui a payé le premier fret. Mais du moment
que vous voulez que je fasse ce sacrifice, moi, & mes
dépens, alors je vous dis : gardez votre fret de rem-
placement et je m’en vails, tel que je suis; je prendrai
du charbon ou quelque autre chose 4 ma guise, mais je ne
ferai rien pour diminuer votre perte.

Si vous me donnez 5 °/,, permettez-mo1 de dire que cela
n’est pas sérieux ; si vous mettez 10°, c’est déja un peun
mieux, mais pas encore assez, parce que pour avoir du
nouveau fret, moi je dois perdre du temps, je dois payer
mon arrimeur, je dois faire un tas de frais 4 I'embarque-
ment et j’al de plus une responsabilité considérable pour
le débarquement. Et voila qu’on veut m’envoyer promener
avec 10°,. Il est évident que je vous enverrai promener
4 mon tour et je préférerai m’en aller avec mon navire a
moitié vide.

M. Franck se trompe considérablement quand il croit
que cela donnera lieu a difficultés; a Anvers, nous apph-
quons toujours ce systéme et nous accordons 259, et
jusqu’a présent, nous n’avons jamais entendu la moindre
critique, parce que c’est a peu prés juste.

Voila les quelques observations que je voulais présenter.

M. BERLINGIERI (Génes). — Messieurs, c’est une ques-
tion d’équité et d’utilité qui doit nous convaincre qu’il
faut allouer quelque chose au capitaine ou & I'armateur ;
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car je vous le demande, quel sera le capitaine ou l'arma-
teur qui aura intérét a remplacer des marchandises s'il
sait d’avance qu’il n’aura rien 4 y gagner, et qu'il y aura
en outre pour le capitaine la responsabilité a 'égard de la
nouvelle marchandise. Sl sait qu’il n’a rien 4 y gagner,
qu’est-ce qui 'engagera 4 -prendre de nouvelles marchan-
dises ? '

C’est donc une question d’utilité et d’équité, pour en-
gager le capitaine ou 'armateur (car quand nous parlons
de l'un, nous parlons de l'autre) 4 prendre de nouvelles
marchandises. Il est donc dans I'intérét méme de la navi-
gation et du commerce de lui donner quelque chose.

M. Franck a dit que pour ces indemnités forfaitaires,
il y a toujours des difficultés toutes les fois que les légis-
lations ont voulu adopter ce systéme. Mais du moment
ou, comme je vous {e dis, c’est conforme a l'utilité et 4
1Téquité, je pense qu’il ne faut pas écarter ce principe
pour le seul motif qu'il pourrait y avoir des difficultés a
se mettre d’accord. C’est pourquoi j'insiste, non pas sur
les 50 °/o, mais sur le principe, sauf & déterminer ensuite
le taux qui sera alloué au capitaine.

M. LopeER. — Je voudrais répondre aux observations
de M. Franck que les affaires sont les affaires. Quand on
demande a quelqu’un de faire ce qu'il ne doit pas faire, il
n'est que juste qu'on le récompense, car sinon, il n'y a
aucun motif pour qu'll le fasse.

(Des membres demandent le vote.)
M. LE PRESIDENT. — Nous voterons sur cet amende-

ment aprés les autres que nous avons encore.
Nous passons a l'article 3.
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ARTICLE 3.

Lorsqu’aprés le départ le
navire est empéché d’ache-
ver le voyage, le capitaine a
droit au fret convenu, si la
marchandise arrive néan-
moins a4 destination par ses
soins.

-

Si la réexpédition ne peut
se faire que moyennant un
fret supérieur, la différence
en plus est 4 charge de la
marchandise, sauf le droit
du chargeur d’effectuer lui-
méme le réexpédition ou de
disposer autrement des cho-
ses transportées.

In the event of the ship,
after sailing, being prevented
from completing her voyage,
the Captain shall be entitled
to demand theagreed freight,
should he, in spite of such
prevention, succeed in get-
ting the goods carried to
their destination.

Should a reshipment ren-
dered necessary in the last
mentioned case, be practi-
cable only at a rate of freight
higher than the agreed
freight, the difference be-
tween the two rates of freight
shall be chargeable upon the
goods; but nothing herein
shall interfere with the right
of the shipper to effect such
reshipment on his own oc-
count or otherwise to dis-
pose of the goods carried.

PRESIDENT. — Zuerst wird Paragraph 1 zur Discussion
gestellt. Hierzu hatte Herr de Nagy, glaube ich, Ausfiih-

rungen zu machen.

Herr FrRan¢co1s DE NAGY. — Meine Herren ! Ich war
so frei, in der allgemeinen Debatte schon den Standpunkt

zu vertreten, dass wir das Prinzip selbst vollkommen
akzeptieren, wonach die Distanzfracht beseitigt wird und

‘dass der Kapitin nichts zu fordern hat, wenn er die Ware
nicht an den Destinationsplatz fithrt. Nun gibt es aber
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Fille, wo es absolut ungerecht wire, dass der Kapitin
die Fracht vollstindig verliert und der Befrachter nichts
zu bezahlen hitte. Das ist besonders in dem Falle, wo der
Kapitin ganz in die Nihe des Bestimmungsorts gekommen
ist und die Ausschiffung der Ware im Zwischenhafen im
Interesse des Befrachters gelegen ist, weil der Befrachter
in der Lage ist, die Ware entweder in dem Zwischenhafen
gut zu verkaufen — vielleicht zu einem bessern Preise als
am Bestimmungsort, oder wenigstens zu einem Preise,
der thm einen Nutzen bringt.....

PRESIDENT. — Verzeihen Sie, dass ich Sie unterbreche,
was Sie aber ausfiihren, gehort nicht zu 3 alinea z.

Herr pE NAGY. — Dann werde ich das aussetzen.

M. REeENE VERNEAUX (Paris). — Messieurs, sur le
paragraphe 1 de larticle 3, je demande a déposer un
amendement tendant A ajouter, 4 la fin, ces mots :

« ou par les soins d’'un mandataire nommé par justice ».

Ce premier paragraphe ne donne droit au capitaine au
fret que si la marchandise arrive a destination par ses
soins. Or, en pratique, on nomme trés souvent un curateur
ou mandataire de justice qui, pour compte de qui de droit,
prend soin de faire arriver la marchandise A destination.
Souvent pour des motifs trés légitimes, notamment pour
ne pas compromettre son droit d’abandon, 'armateur ne
soigne pas lui-méme la réexpédition et en pareil cas, on
nomme un curateur. '

C’est pour prévoir ce cas que je demande l'ajoute des
mots « ou par les soins d’nn mandataire nommé par
justice ». Je pense qu’il n'y a aucune objection a ce que
ces mots soient ajoutés.



(Verbal tvanslation by M. Louis Franck).

Monsieur Verneaux was just saying that in his opinion the words
at the end of the first paragraph as they stand in the French text
mrean where goods get to their destination by the care of the Captain,
ought to be completed by adding words to this effect : that where a
person appointed by the Court has to forward the goods the same
benefit will go to the shipowner. He mentions that in various Coun-
tries, for instance, in France, in a case of that sort the Captain in
order to be sure that his acts will not be criticised afterwards will
have an expert appointed.

M. Louis FRANCK. — I may say that I think with regard
to the Paris Commission there is no objection to that.

Je pense, quant a moi, qu'il n'y a aucune objection a ce
que ces mots solent ajoutés.

M. LE PRESIDENT. — Procédons i la discussion de
I'alinéa 2 de 'article 3.

LorD JusTiICE KENNEDY. — Monsieur le Président,
may I say that none of us quite accept that Article ; itis
really to make a new contract against the will of the cargo-
owner for the carriage of the goods at a higher rate. In
practice I believe, and those who are more versed in com-
merce who are here will agree, that if a difficulty arises it
ought to be arranged between the merchant and the carrier
of the goods, and in practice that is done without difficulty,
but to give a compulsory obligation to accept a higher rate
of freight at the discretion of the Captain of the ship is a
matter which is in fact not permissible according to our
law, nor — and this is the one thing we have to consider
here — is it, in our opinion, a just thing to enact. Those
are matters which ought to be arranged, but certainly in
our view the owner of the goods, if it is entirely the ship
which is unable to carry on, must be bound to accept the
right of the ship to tranship if it can, but the risk of the
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freight, if it exceeds the agreed' contract freight, must
then be taken by him who is seeking advantage of such
transhipment, namely, the owner of the ship.

{Traduction ovale par M. Louis FraNnck).

Lors Kennedy est d’avis que le paragraphe 2 n’est fondé ni en
équité, ni en droit. Le capitaine peut, s’il le désire, réexpédier la
marchandise : il n’y est pas tenu ; il lui appartient d’apprécier dans
quelles circonstances il le fait et il semble que dans aucune circons-
tance, il ne peut, sans autorisation du propriétaire de la marchandise,
réexpédier celle-ci & un fret plus élevé. Lorsque véritablement il
importera de faire la.réexpédition'é un fret supérieur, il sera toujours
aisé de conclure un arrangement particulier 4 ce sujet. Ainsi on
évitera des abus.

M. LopER (La Haye). — Le Comité néerlandais pro-
pose un amendement a cet article

Nous proposons de dire :

« La différence de fret sera a la charge de laffréteur
» pourvu que le capitaine l'ait informé en temps utile de
» 'empéchement du navire, afin que le capitaine puisse
» faire lui-méme la réexpédition ou disposer autrement
» des choses transportées. ».

Il me semble que c’est.une question d’équité. L’amen-
dement rentre complétement dans l’esprit de l'article tel
qu’il a été congu a Paris et je crois donc qu’il n’y aura
pas d’objection a notre amendement.

HERR FraNGOis DE NaGgY. — Ich mdochte zunichst
bemerken, dass ich das, was Lord Kennedy gesagt hat,
meinerseits nicht fiir akzeptabel halte, da ich glaube, es
gibt Verhilitnisse, wo der Kapitin absolut nicht in der
Lage ist, vom Befrachter genaue Anweisungen zu bekom-
men, und dass er sich entschliest, die Ware weiterexpe-
dieren zu lassen und zwar, wenn es nicht anders geht, zu
einem hoheren Preise. Den muss der Befrachter zahlen,
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da, wenn der Kapitin dic Ware nicht weiterbeférdern
lisst, sie vielleicht in dem Zwischenhafen zugrunde geht.
Es ist dies iibrigens ein Prinzip, das z. b. auch in dem
belgischen Code — ich glaube von 1908 — enthalten ist.
Kurzum ich kann die Begleichung der Differenz nur fiir
ganz gerechtfertigt.ansehen und gerade auch im Interesse
des Verfrachters gelegen. .

Nun komme ich zu dem Amendement, das ich so frei -
war zu stellen. Ich proponiere als Ergdnzung zu al. 2
Artikel 3 :

« dans ce cas le fret proportionnel jusqu’au port de
» déchargement est dii en tant que le chargeur a tiré
» profit du voyage interrompu v.

Das ist ein Zusatz, der nach meiner Ansicht der Gerech-
tigkeit entspricht. Denn wenn auch das Prinzip anerkannt
wird, dass eine Fracht nicht zu bezahlen ist, wenn eine
Ware nicht am Bestimmungsort anlangt, so miissen wir
doch andererseits zugeben, dass der Schiffer im Interesse
des Befrachters gehandelt hat, wenn er die Ware in einem
Zwischenhafen ausgeschifft hat, das heisst insofern er im
Interesse des Befrachters gehandelt hat. In sehr vielen
Fillen hat allerdings der Befrachter absolut keinen Nutzen
davon, dass die Ware in einem Zwischenhafen ausge-
schifft wird, wenn sie dort gar nicht oder zu einem
schlechteren Preise verkauft werden kann oder wenn ihr
Weitertransport sehr erhebliche Kosten erfordert. Darum
ist eben eine Distanzfracht mit ihrer mathematischen
Berechnung nach der zuriickgelegten Strecke ungerecht-
fertigt. Andererseits.gibt es aber Fille, wo der Befrachter
wirklich Nutzen davon hat, wenn die \Ware sehr nahe dem
Bestimmungsort anlangt, von wo aus die Weiterbetérde-
rung sehr leicht ist oder wo er die Ware sehr gut verkau-
fen kann. In solchen Fillen sollte der Verfrachter dem
Schiffer dankbar dafiir sein, dass er die Ware so weit

s,
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beférdert hat. Es entspricht infolgedessen, glaube ich,
der Gerechtigkeit, dass wir hier anerkennen: Wenn der
Schiffer die Ware weiterexpediert und dadurch dem
Befrachter den vollen Nutzen verschafft, so hat dieser die
ganze Fracht zu bezahlen, wilrend, wenn die Ware in
dem Bestimmungshafen verkauft und dadurch ziemlich
dasselbe erreicht wird, wie wenn die Ware in dem
Bestimmungshafen angelangt ‘wire, in solchen Fillen
muss doch wenigstens dem Schiffer soviel von der Fracht
zuerkannt werden, als bewiesen werden kann, dass und
insofern die Reise bis zum Zwischenhafen im Interesse
und zum Nutzen des Befrachters gewesen ist. Das ist
freilich eine Beweisfrage : der Schiffer muss das beweisen;
er fordert die Fracht bis zu dem Zwischenhafen und er
muss beweisen, dass der Befrachter die Ware im Zwi-
schenhafen zu demselben Preise verkauft wie es im Des-
tinationshafen mdglich gewesen wire, oder er muss
beweisen, dass die Fracht vom Zwischenhafen bis zum
Destinationshafen nur minimal gewesen ist, so dass jeden-
falls ein Nutzen fiir den Befrachter herausgekommen ist.
Diesen Beweis zu fithren, wird aber schliesslich nicht so
schwer sein : der Schiffer kann sich davon {iiberzeugen,
was der Befrachter getan hat, ob er die Ware verkauft
hat und.zu welchem Preise, oder zu welcher Fracht die
Ware weiter expediert ist. Dié Frage ist in der Praxis
nicht so schwierig, als dass man der Gerechtigkeit nicht
entsprechen sollte, wo das Gegenteil die grésste Unge-
rechtigkeit fiir den Schiffer wire, wenn er in einem
solchen Falle keine Fracht erhielte. Ich habe diesem
meinem Standpunkt schon in meinem Projet de Loi in
folgender Weise Ausdruck gegeben :

« Si le fréteur fait parvenir a destination la marchandise
» sauf & décharger en cours de voyage et a recharger sur
» un autre navire, l’affréteur ou le réclamant, sont tenus
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» de payer non seulement le fret stipulé, mais encore
» l'excédent qui se présente en sus du fret stipulé par le
» contrat, 4 la suite du fret payé par le fréteur jusqu’a
» destination des marchandises. »

An « sauf le droit du chargeur d’effectuer lui-méme la
» réexpédition ou de disposer autrement des choses trans-
» portées » — mochte hinzugesetzt werden :

« Dans ce cas, le fret proportionnel jusqu'au port de
» déchargement est dii en tant que le chargeur a tiré
n profit du voyage interrc;mpu ”,

Das ist die Bestimmung, die ich als Amendement fiir
absolut notwendig halte, damit wir das englische Prinzip
akzeptieren kénnen. Ohne diese Modifikation des Prinzips
kénnen wir es mit unserem Gerechtigkeitsgefiihl nicht ver-
einbaren, die Distanzfracht absolut beiseite zu legen.
Durch dieses Amendement aber repariert sich eigentlich
das Prinzip, dass eine Distanzfracht nicht zu bezahlen
ist. Ich empfehle Ihnen also mein Amendement zu al. 2
Artikel 3.

PRAESIDENT. — Wollen Sie Ihr Amendement nicht
schriftlich einreichen ?

"HERR DE NAGY. — Es liegt ja gedruckt vor.

,

Mr SukeTapA ITo (Tokio). — I beg to express the
opinion of the Japanese Association. of Maritime Law on
two points concerning the second paragraph of Article 3.
1° If the difference between two rates of freights was
made chargeable upon the goods, under the said para-
graph, in consequence of the Captain’s fault or absence
of reasonable prudence, the shipper, the Association
thinks, may claim against the Captain for the damages
arising out of payment of the difference. This principle
should be expressly provided in the draft.
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2° If the shipper himself has taken all necessary mea-
sures, that is to say, reshipment, or other means, to
dispose of the goods carried in the case mentioned in the
said paragraph, shall the freight be payable? If so, how ?
According to the text of the draft it seems not. Because
the payment of freight in the case I reterred to is not
specially excepted in the draft in the meaning of Article I,
but this in any article should be inadequate and in that
case freight pro raia shall be paid.

M. F. C. AUuTrAN (Marseille). — Messieurs, je vous
demande de bien vouloir maintenir dans son intégrité le
texte proposé par la Commission de Paris et par suite
d’écarter 'amendement de Lord Justice Kennedy ainsi
que les amendements déposés par nos amis hollandais et
hongrois. Je vais vous dire tout de suite les raisons pour
lesquelles je vous prie de maintenir le texte en question.

Dans la discussion de-notre projet de loi, il ne faut pas
perdre de vue que les principes que nous posons ne sont
que des principes qui trouveront leur application lorsque
les conventions n’auront pas réglé elles-mémes la situation,
soit par la charte-partie, soit par le connaissement, et par
conséquent, nous avons a nous préoccuper de poser des
régles qui recevront leur application dans des cas extré-
mement rares, et nous retiendrons, pour établir ces
regles, tout ce que nous croyons la solution la plus
équitable d’une part et la plus conforme a la pratique des
affaires de tous les jours, d’autre part. Or, lorsqu’un capi-
taine ne peut pas continuer son expédition et qu'il ne peut
transporter la marchandise a destination avec son propre
navire, que se passe-t-il dans la pratique? Vous étes tous
des gens d’affaires et vous savez qu'aujourd’hui, avec le
télégraphe, avec les cables sous-marins, lorsqu’'un navire
ne peut continuer son expédition, tous les intéressés sont
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prévenus dans les 24 heures. Les assureurs sont repré-
sentés par leurs comités. Ces comités donnent des
instructions 4 leurs agents, et lorsque donc le navire ne
peut continuer son voyage, les assureurs interviennent et
pour éviter un délaissement de la marchandise, ce sont
eux qui affrétent un navire et terminent le voyage. J’en
appelle aux souvenirs de tous ceux qui m’écoutent : c’est
bien ainsi que les choses se passent. Par conséquent,
qu’est-ce qui est proposé dans le texte de la Commission
de Paris? C’est tout simplement de donner au capitaine le
droit de faire, ce qui, dans la pratique, se fait tous les jours.

D’autre part, croyez-vous qu’il y a un capitaine au monde
qui affréterait un autre navire sans l'avis soit de ses char-
geurs, soit de ses assureurs * Par conséquent, le texte tel
qu’il a été posé par la Commission de Paris, répond en
fait a des considérations d’équité et de pratique courante.
Si l'on fait supporter au chargeur 1'excédent de fret, pour-
quol est-ce? Parce que c’est un risque de la navigation.
Dr’ailleurs, en fait, qui est-ce qui paye cet excédent? Est-ce
que vous croyez que ce sont les chargeurs? D’aprés toutes
les polices d’assurance sur facultés, c’est un risque a la
charge de la marchandise. Et la solution qui est ainsi
consacrée par les polices d’assurances est également con-
sacrée par la législation frangaise. Il y a un article spécial
qui met ce risque a charge de lassureur sur facultés;
c’est un des périls admis; c’est une fortune de mer comme
une autre.

Voila pourquoi, dans quel but, dans quelle idée, nous
avons inséré ce texte 4 la Commission de Paris.

J’en arrive a 'amendement hollandais et je regrette de
me séparer de nos excellents amis de Hollande ; mais il
me semble qu’ils veulent obliger le capitaine & consulter
les chargeurs qui dans les trois quarts des cas, sont introu-
vables, et qui sont en tous cas souvent trés nombreux —



— 279 —

car sl vous avez un manifeste de general cargo avec 5 ou
600 connaissements, dont presque la totalité sont a ordre,
comment le capitaine peut-il savoir, en cours de voyage
4 qui il doit s’adresser ? Et lorsque le chargeur aura con-
tracté une police, ou que la marchandise sera assurée par
aliment sur une police d’abonnement, pour un navire en
reliche, ce ne sera pas le capitaine, ce seront les assu-
reurs, qui auront & s’occuper de la réexpédition. Soyez
bien convaincus que nous ne comptons pas sur les efforts
du capitaine pour terminer le voyage et que ce sont les
assureurs qui interviennent toujours en payant tous les
suppléments de fret qui peuvent étre dus.

N’imposez donc pas au capitaine une obligation puérile.
Comptez plutdt sur I'ceeil vigilant des assureurs.

Jen arrive ici 4 I'amendement de nos amis hongrois.
Nous avons posé en principe, au début méme de l’art. I
que nous adoptions la solution anglaise « pas de fret si
pas d’accomplissement complet du voyage ». Or, 'amende-
ment de nos amis hongrois a pour effet d’ouvrir de nou-
veau la porte au fret proportionnel. Les délégués hongrois
ne parlent pas de fret proportionnel 4 proprement parler,
mais d'une espéce de fret d’équité. Comme avocat, je
devrais me réjouir de cette proposition, car il est bien cer-
tain que jamais les capitaines et les chargeurs ne seraient
d’accord sur la valeur des services rendus, et il en résul-
terait des litiges dans chaque cas.

Non, Messieurs, maintenons le texte de la Commission
de Paris. Il n’a pas été rédigé 4 la légére, ce n’est qu’'aprés
un examen minutieux de tous les points que l’on vient de
soulever que nous avons arrété cette rédaction, que je
vous prie de maintenir.

Herr Dr. GitscHow (Hamburg). — Meine geehrten
Herren! In dem Absatz des Artikels 3 haben wir eigent-
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lich ohne Diskussion die eminente Neuerung einstimmig
angenommen, dass die Distanzfracht abgeschafft werden
soll. In dem Paragraphen, der jetzt besprochen wird, sind
die einzelnen Ausnahmen, Einschrinkungen dieses neuen
Prinzips getroffen worden. Gegen diese Einschriinkungen
sind zwei Einwendungen erhoben. Die eine vom Lord
Justice Kennedy, der sagte, diese Einschrinkungen seien
iberhaupt unrichtig, weil der Reeder nie zu hoheren
Frachten Waren beférdern wiirde. Herr de Nagy und
eben auch Herr Autran sagten, dass das mdglich sei, da
der Kapitin sehr wohl manchmal in der Lage sei, im
Interesse der Ladung sie zu einer, héheren Fracht weiter
zu beféordern. Das ist zutrefflend und dagegen wird wenig
zu sagen sein. Dann hat Herr de Nagy aber befiirwortet,
in gewissen Fillen doch dem Kapitin eine Distanzfracht
zuzuweisen, namentlich in dem Falle, wenn das Schiff
sehr dicht beim Bestimmungsort angekommen sei und die
Ware dort giinstiger oder wenigstens ebenso giinstig ver-
wertet werden kénne als im Bestimmungsort, da erfordere
es die Billigkeit, dem Verfrachter, insoweit die Distanz-
fracht zuzuweisen, als der Befrachter Vorteil davon habe.
Ich glaube, das beruht auf einer nicht ganz richtigen
Auffassung des Prinzips, das wir im ersten Absatz des
Artikels festgestellt haben. Da ist gesagt : Der Kapitin
ist befugt, die Ware weiter zu befordern, wenn er sie
weiter beférdern will. Liegt nun die Sache so, dass der
Schiffer bis ganz dicht am Bestimmungshafen angekom-
men ist, so wird ja aller Wahrscheinlichkeit nach der
Kapitin es in seinem Interesse fiir zweckmissig finden,
den Frachtvertrag aufrecht zu erhalten und mit einem
andern Schiffe die Ware an den Bestimmungsort zu brin-
gen versuchen. Liegt die Sache aber so, dass der Befrach-
ter sagt : Ich will nicht, dass sie dahin beférdert wird,
sondern sie soll hier in dem Zwischenhafen verwertet
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werden, so ist das ein ganz anderer Fall. Denn nun sagt
der Befrachter, wihrend der Verfrachter den Vertrag aus-
fihren will : Ich will den Vertrag nicht ausgefithrt haben.
Er tritt vom Vertrage zuriick und hat infolgedessen die
volle Fracht zu bezahlen. Ich glaube, das ist eine Konse-
quenz, die sich aus der Sache selbst ergibt. Nun gebe ich
Herrn de Nagy recht : ich glaube, dass dieser Absatz
unseres Artikels 3 nicht sehr glicklich abgefasst ist und
dass daraus verschiedene Missverstnidisse entstanden
sind. Gemeint ist doch das : es tritt ein Unfall ein, so
dass die Reise in ihrer urspriinglichen Beschaffenheit mit
dem ersten Schiffe nicht ausgefiithrt werden kann. Das ist
die Tatsache, die vorliegen kann : die Reise kann nicht
in der bestimmten Weise ausgefiihrt werden. Dann hat
der Verfrachter resp. der Kapitin die Wahl, was er tun
will : entweder er fithrt die Reise aus mit einem andern
Schiff — dann bekommt er die volle Fracht — oder er
fihrt sie nicht aus — dann bekommt er gar keine Fracht.
Wenn er sie nun aber nicht ausfiihren will, dann hat er
nach wie vor die Verpflichtung, fiir das Beste der Ladung
zu sorgen. Er hat die Verpflichtung, wenn er es kann, mit
seinem Verlader in Verbindung zu treten und dessen
Weisung einzuholen und diese zu befolgen. Das haben
meines Erachtens die hollindischen Herren bei ihrem
Antrage iibersehen. Wenn der Kapitin dazu in der Lage
ist, so hat er, wie gesagt, von selbst die Verpflichtung,
mit dem Verlader in Verbindung zu treten. Fiir diesen
Fall ist also der ungarische Antrag nicht erforderlich.
Wenn der Kapitin die Méglichkeit hat, sich mit dem
Verlader in Verbindung zu setzen, dann liegt die Sache
sehr einfach : dann hat er zu tun, was der Verlader ihm
anweist. Ist es aber nicht mdoglich, sich mit thm in Ver-
bindung zu setzen, dann hat der Kapitin das zu tun, was
nach seinem eigenen Ermessen das Beste fiir die Ladung
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ist. Was er dann tut, ist etwas Hoheres, als was er
urspriinglich zu tun hatte : er handelt jetzt nicht als Ver-
treter des Reeders, sondern als Vertreter der Ladung und
infolgedessen ist an ihn fiir die Ladung eine héhere Fracht
zu zahlen. Die urspriingliche Fracht ist nicht zu zahlen,
darauf hat der Kapitin kein Anrecht, weil er den Vertrag
mit dem Reeder nicht ausgefithrt hat. Ich glaube, dass
dadurch die Sachlage klargestellt worden ist und halte es
fur ausreiéhend, wenn gesagt wird :

« Endigt die Reise in einem Nothafen, so hat der Kapi-
» tin, wenn tunlich, betreffs derselben, Weisungen des
» Verladers einzuholen ; ist dieses nicht tunlich, so hat
» er nach pflichtmissigem Ermessen fiir das Beste der
» Ladung zu sorgen und kann sie fiir Rechnung des
» Absenders nach dem Bestimmungsort beférdern lassen
» oder verkaufen. »

Ich glaube, dass das dem Prinzip entspricht und die
Sache der Billigkeit entsprechend regelt.

M. CHARLES LE JEUNE (Anvers). — Aprés les explica-
tions si précises et si concluantes données par notre ami,
M. Autran, je m’abstiendrai d’entrer dans de nouveaux
détails sur les questions qui viennent d’étre discutées, et
je me permettrai simplement de poser une question 4 Lord
Justice Kennedy. Je voudrais lui demander, dans le cas
ou un navire se trouve empéché de continuer le voyage et
ou la cargaison est réexpédiée a destination par un autre
navire et par les soins du capitaine, et si ce capitaine fait
suivre par un «respondentia bond » le montant du fret,
— quelle est la solution que vous donneriez présentement
en Angleterre a la question du payement du fret?

Il me semble qu’il vous serait, méme dans ce cas, diffi-
cile de vous soustraire au payement d’un fret supérieur a
celui originairement contracté.
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PRAESIDENT. — Wir haben jetzt iiber den Artikel 3 dis-
kutiert. Es sind keine weiteren Redner dafiir angemeldet.

HerRr HERMANN ScHULDT (Flensburg). — Darf ich
noch ein Wort dazu sagen ? Es scheint im zweiten Absatz
ein redaktioneller Irrtum vorzuliegen. Es wird da der
Ausdruck « chargeur » gebraucht, wihrend das Konosse-
ment weiterverkauft sein kam, es sich also um eine Ware
handelt, die thm gar nicht mehr gehért.

PRAESIDENT. — Das ist die Meinung : der Ladungsin-
teressent.

M. Louis Franck. — Le Dr. Schuldt fait observer
gu’au lieu de « chargeur », il faut évidemment dire « inté-
ressé 4 la cargaison ».

HERR Dr. ANTONIO V10 (Fiume). — Meine Herren ! Ich
werde nur ein paar Worte zur Begrindung des ungari-
schen Standpunktes sagen. Die ungarische Gesellschaft
hat sich dem Artikel 1 angeschlossen, aber nur unter dem
Vorbehalt, dass in den ferneren Text des Gesetzentwurfs
ein Zusatz eingefiigt wird, welcher geeignet ist, die
schroffen "und nach unserer Amnsicht ungerechten Folgen
des ersten Artikels abzuwenden. Nehmen wir an, ein
Schiff fiihre Waren von Smyrna nach Marseille, wiirde
aber in Palermo seeuntiichtig und kénnte die Reise nicht
fortsetzen. Der Ladungsinteressent kénnte ein anderes
Schiff nehmen fiir eine etwas hdhere Fracht, er tut es aber
nicht. Warum nicht ? Der Preis dieser Ware ist in der
Zwischenzeit in Marseille gefallen, und er kann die Ware
in Palermo ebensogut oder besser verkaufen als in Mar-
seille. Was soll er in diesem Falle tun? Natiirlich nicht
die gréssere Fracht bezahlen, um die Ware nach Marseille

»
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zu expedieren, sondern er wird die Ware in Palermo
verkaufen. Damit wird er einen doppelten Gewinn haben :
erstens witd er die Ware besser verkauft haben und zwei-
tens erspart er vollstindig die Fracht. Nach unserer
Ansicht, nach unserem Gerechtigkeitsgefiihl glauben wir,
dass er in diesem Falle doch dem Schiffsreeder eine
Fracht zahlen miisste, denn wenn er diesen Vorteil ge-
wonnen hat, so hat er ihn der Titigkeit des Schiffsreeders
zu verdanken, der die Ware bis Palermo gefiihrt hat.

Nehmen wir einen andern Fall. Das verungliickte Schiff
bleibt in einem Nothafen liegen. Der Kapitin tut sein
Moglichstes, um die Ware weiter zu expedieren, der
Ladungsinteressent will aber nicht warten und zieht gleich
seine Ware zuriick. Nach einigen Tagen oder Wochen
findet er ein anderes Schiff. welches ihm die Ware zu
einem Spottpreise vom Nothafen bis zum Bestimmungs-
hafen fithrt. Der Ladungsinteressent hat wiederum Vor-
teil davon, und den Vorteil hat er nur dem Reeder zu
Verdanken, der die Ware so nahe bis zum Bestimmungsort
gefiihrt hat. Alles dieses hat uns zu der Ueberzeugung
gebracht, dass wir die Fassung des Artikels 1 ohne den
Zusatz nicht annehmen Lkénnen.

Gehen wir ein bisschen weiter, so wissen wir, dass in
allen Gesetzgebungen und im allgemeinen Zivilrecht der
Grundsatz besteht, dass niemand zum Schaden eines
andern sich bereichern darf. In diesem Falle wire die
Bereicherung zum Schaden des Schiffsreeders offenkundig.

Zweitens haben wir in allen zivilisierten Gesetzbiichern
den Grundsatz, dass der negotiorum gestor das Recht hat,
sich den gemachten Aufwand ersetzen zu lassen. Wenn
der negotiorum gesior dazu ein Recht hat und sogar ohne
dass er einen besonderen Auftrag gehabt hat, warum
sollte dann der Schiffsreeder, der Kapitin, der mehr als
ein negotiorum gestor ist, nicht das Recht haben, sich fiir
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des Ladungsinteressenten ausgefallen sind ?

Ferner wire, wenn wir das schroffe Prinzip annehmen,
doch ein zu grosser Kontrast zwischen dem Seerecht und
dem Handelsrecht. Im ungarischen Handelsgesetzbuch,
im 6sterreichischen, in vielen anderen, vielleicht kann man
sagen in simtlichen, gilt das Prinzip fiir Frachtgeschifte
auf festem Lande : wenn der Frachtfithrer die Ware ohne
sein Verschulden nicht zum Bestimmungsort bringen kann,
so ist. doch der Eigentiimer der Ware verpflichtet, die
Fracht bis zum Zwischenort zu zahlen. Wenn ein solches
Prinzip in dem Handelsgesetzbuch angenommen ist — ich
sage nicht, dass dasselbe Prinzip dann auch fiir das
Seerecht gelten soll, da eine teilweise Reise fiir den
Ladungsinteressenten hier ineist keinen Nutzen hat —
aber es miisste doch das Prinzip gelten, dass dem Schifts-
reeder und dem Kapitin auch eine Teilleistung bezahlt
wird, falls sie fiir den Ladungsinteressenten von Nutzen
gewesen ist. Deswegen stimme ich dem Amendement des
Herrn Prof. de Nagy vollkommen zu.

Nur eines wire vielleicht noch zu beachten. Herr Prof.
de Nagy sagte, in diesem Falle wire es natiirlich Pflicht
des Kapitins, zu beweisen, dass die von ihm geleistete
Arbeit dem Ladungsinteressenten zum Nutzen ausgefallen
ist. Dieses Verlangen wiirde aber zu grossen Schwierig-
keiten fiihren, und der Ladungsinteressent wird meiner
Ansicht nach diese Schwierigkeiten leicht benutzen, um
sich von der Zahlung loszumachen. Darum, meine ich,
muss er beweisen, dass die teilweise Reise bis zum Not-
hafen fiir thn von wenig oder keinem Nutzen gewesen ist.
Dieses Beweis kann fiir den Ladungsinteressenten sehr
leicht sein, da er alle Behelfe hat, er kann alles beweisen *
um wieviel er gekauft und verkauft hat und um wieviel er
am Bestimmungsort hitte verkaufen kénnen.
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PRAESIDENT Dr. R. MARTIN. — Meine geehrten Herren!
Die Herren Vio und de Nagy haben sich bei ihren Aus-
fihrungen von Gedanken leiten lassen, die sehr wohl
verstindlich sind und in gewisser Hinsicht, vom theore-
tischen Standpunkt aus, auch volle Sympathie verdienen.
Aber wir dirfen nicht vergessen, dass die Pariser Kom-
missian den Vorschlag gemacht hat, mit der Distanzfracht
zu brechen und dass sich die deutsche Kommission dem
Vorschlage der Pariser Kommission angeschlossen hat.-
Der Vorschlag aber, der eben an uns herangetreten ist,
fiihrt auf die Distanzfracht zurick. Auf Einzelheiten
méchte ich eingehen. Dem, was Herr Dr. Autran gegen
den zuletzt gemachten Vorschlag vorgetragen hat, kann
ich mich anschliessen, desgleichen kann ich dem beistim-
men, was Herr Dr. Giitschow gesagt hat. Ich will nur das
eine noch sagen : wenn Herr Vio damit operiert, dass der
Kapitin ein negotiorum gestor fiir die Ladungsinteressenten
sei, so ist das unrichtig. Das ist, wie mir scheint, gerade
der Ausgangspunkt des Irrtums, in den er und seine
Freunde bei Stellung ihres Antrages verfallén sind Kapitin
und Befrachter stehen in einem Vertragsverhiltnis zu ein-
ander, und alle Folgerungen, die aus dem Gesichtspunkt
abgeleitet sind, scheinen mir hinfillig zu sein.

*
* %

Jaimerais a dire un mot en frangais, puisque c’est la
langue du Congrés.

J’ai dit en résumé que tout ce qu’ont dit MM. Vio et de
Nagy mérite toute notre attention. Mais si nous voulons
adopter le systéme anglais et abandonner le fret pro rata
itineris, il ne faut pas accepter ces amendements qui nous
y conduisent par un autre chemin, Je me suis prononcé
contre tout ce que I’on a dit au sujet du capitaine qui serait
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un negotiorum gestor de la cargaison. Le capitaine a un
contrat d’affrétement et c’est uniquement d’aprés cela qu’il
doit se diriger et en vertu duquel il doit agir dans I'intérét
de la cargaison. Je vous propose donc de suivre le rapport
de M. Autran et de M. Giitschow. Les propositions hol-
landaises ne me semblent pas nécessaires non plus.

PRAESIDENT DR. SIEVEKING. — Wir wiirden nach der
Geschiftsordnung bei der jetzigen Sachlage jetzt abzus-
timmen haben. Es hatten aber unsere englischen Freunde
und Lord Kennedy besonders, wie Sie erinnern werden,
den Wunsch ausgesprochen, sich miteinander, wozu sie

_noch keine Gelegenheit gehabt hatten, zu unterhalten iiber
den Standpunkt, den sie verschiedenen Bestimmungen in,
1-2-3 gegeniiber einnehmen. Das wiirde also jetzt noch
nachzuholen sein und in der Beziehung wiirde Herr
Kennedy noch zum Wort zuzulassen sein.

Lorp JusTiCE KENNEDY. -— Monsieur le Président, I
have much pleasure in doing my best to submit clearly to
the Members of the Conference our views on the first
three Articles, bearing in mind, if Members kindly will,
what I said at the beginning, that we are assisting as far
.as we can, but that our Committee in England, our English
branch, has not formulated any express instructions. I
will now proceed. :

With regard to Article 1, of course, we agree to that,
but we think it would be desirable that that Article as
well as all the other Articles, the second and third, should
be prefaced in any draft with such words as, «save as
may be agreed by special contract », so as to make it clear
that what we are proposing to be the general law is sub-
ject to the special contract which is made. Of course in
fact in shipping matters there is almost always a special
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contract, and a very very special contract as to carriage.
Then we suggest respectfully, as we have done already,
that Article 2, « pour les marchandises dont la valeur est
admise en avarie commune », should be omitted. We think
that the question of general average is not one that comes
into the law of freight by way of a Statute, but that it
should be dealt with when an average question arises.

The next question is the second paragraph of Article 2,
« pour les marchandises qui ont péri en cours de route par
leur nature ou vice-propre ». With regard to that we should
ourselves unanimously prefer that that also should be
omitted, but it is desirable always as far as one can to try
sympathetically to meet the views of others who differ,
and, therefore, we should be willing to accept in its enti-
rety for present purposes — because this matter has to go
further to be drafted by a Committee — the amendment
which has been moved by our friend Judge Bradford as
regards that, and wich would then run, «In respect of
» goods wich have perished in the course of the voyage
» solely by reason of their defective or improper condition
» at the time of shipment. or solely by reason of their nature,
» provided such nature has been at the time of shipment
» concealed from the owner or master ; also in respect of
» goods of a dangerous nature which have been shipped _
» without notice of their character, and have been lawfully
» destroyed during the voyage ».

With regard to the third proposition in Article 2,
« pour les marchandises qui sont vendues en cours de
route 4 raison de leur état d’avarie provenant, soit de leur
nature ou vice-propre, soit d’une fortune de mer », we
cannot bring ourselves —-any of us — to accept that. It
seems to us that would be a thing which would be unjust
for reasons which have already been dealt with. With
regard to the paragraph which ends Article 2, « pour les
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marchandises employées ou vendues au cours du voyage
en raison des besoins urgents du navire », it is agreed to
be merely a matter of drafting, and we have endeavoured
to pul that draft into a form which I think our President
suggested in starting would be right. We all mean the
same thing, but we do not quite like the language of this,
and we should respectfully propose these words in sub-
stitution, translated, of course, into French, T am only
giving them in English, and some body more competent
will translate them into French, « In assessing the com-
pensation or damagé for non-delivery of goods necessarily
employed to satisfy the urgent needs of the ship allowance
shall be made for the amount of freight on such goods ».

Then we come to Article 3, and we have no sort of
objection — we entirely agree — to the first paragraph of
the Article, and, therefore, I pass on.

With regard to the second, we are, unfortunately,
unable to agree for the reasons I tried as shortly as pos-
sible to state. We do not think that it would be right as a
general matter of law that a Captain, however honest, and
of course, Captains in my view generally wish to be
honest, should have the power to make a new contract at
a higher rate absolutely binding the owner of the goods
without even communication, and we, therefore, could not
agree to that in any form, and I only wish to add, as my
friend Monsieur Le Jeune appealed to me with regard to
a respondentia bond — and I feel the highest respect for
any suggestion he makes — it is totally different as he
will agree in principle to this that after the respondentia
bond has been given under old practice before this modern
practice, there would be a right in the owner of the goods
to seek indemnity from the owner of the ship to the extent
to which he had been made liable under the bond, whereas
this Article proposes absolutely to fasten for ever the
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burden of the extra ﬁ:eight upon a man with whom the
principal of the Captain, namely, the owner of the ship,
has contracted for good consideration to carry, not at that
rate, but at a lower rate.

JuoceE BraDFORD (U. S. A.). — May I ask now to have
a correction made ? I rose to the point some time ago.
The amendment I had the honour to propose, and which
has been printed and is now in the hands of the members
of the Conference, does not contain the word « solely ».
If you will look at Article 2, sub-division 2, and kindly
insert the word « solely » after the word « voyage » in the
second line and also insert the word « solely » after the
word « or » in the third line, it will represent the amend-
ment as I intended it. .

M. BERLINGIERI. — Comme le chemin que nous avons
A faire est trés long, je propose que les qrateurs ne pour-
ront parler que 5 minutes. b

M. Louis FRANCK. — Messieurs, j'ai demandé la parole
sur 1’état général de la question au point de vue des votes
que vous avez 4 émettre et de la décision a laquelle il
convient d’aboutir.

Je considére pour ma part que le résultat de ces deux
jours de discussion est important et considérable i un
point de vue qui me parait essentiel.

Nous avons entendu beaucoup d’orateurs ; nous n’avons
entendu personne, je pense, défendre le systéme du fret
de distance ou du fret proportionnel, et je pense que la
Conférence pourrait donc, par un vote que j'espére
unanime, consacrer son sentiment que le systéme du fret
de distance, ou de fret proportionnel, sous 'une ou l'autre
de ces formes, doit étre aboli.
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Viennent alors les questions d’application, et la question
de savoir si, et dans. quelle mesure, des exceptions,doivent
étre apportées a cette regle. Et 13, la situation présente
est également fort simple. Quatre cas ont éte examinés :

1. Avarie commune. Je crois qu'il n'y a pas de doute que
tout le monde ne soit d’accord pour reconnaitre qu’en tant
qu’il s’agit d’'une avarie commune, elle sort des limites de
ce traité. Il importe seulement d’insérer une réserve pour
bien marquer que ce que nous disons au sujet de la débi-
tion du fret en cas de non-arrivée a destination, ne touche
pas aux intéréts se rattachant au fret en réglement d’avarie
commune. Voild donc encore un point sur lequel encore
une fois toute controverse disparait.

2. Le second point est relatif 4 I'effet que peut avoir sur
le fret, le dommage, la destruction de la marchandise par
vice propre ou par la nature de la marchandise. A cet
égard, je suis heureux de constater, aprés le discours —
clair comme toujours, — de I’honorable Iord Justice
Kennedy, que nous avons réussi, sinon i nous entendre
complétement, du moins 4 faire un pas certain vers
I'entente. Aprés le systéme qui nous était proposé d’abord
et qui consistait 4 dire que’'le risque du vice-propre est
assimilable 4 la fortune de mer, on nous propose mainte-
nant de dire que tout au moins dans un certain nombre
de cas, le fret sera di. Quand on ne peut pas tout avoir,
c'est déja quelque chose d’obtenir & mi-chemin une con-
cession. Nos amis anglais et américains nous proposent,
d’accord, un amendement 2 ce sujet.

Je ne vous cache pas qu'a mon avis, pour les créances
qui se présentent en pratique au point de vue des intéréts
de ce genre, la seconde solution ne me parait pas considé-
rablement différente de la premiére. Des théoriciens
peuvent discuter longuement la-dessus, mais il me semble
que dans la pratique, on trouverait encore & mi-chemin
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entre les deux formules, une solution élégante qui donne-
rait satisfaction a tout le monde. Je voudrais qu'on me
donnit quelque temps pour la chercher, et je vous l'in-
diquerai tout & I'heure.

3. Jarrive au troisiéme cas, le cas ou les marchandises
n’arrivent pas 4 destination, parce que dans leur propre
intérét, il en a été disposé. L’honorable M. Bradford et
I’honorable M. Page proposent un' amendement que la
Commission de Paris peut accepter. Ils proposent de
marquer dans le texte que c’est uniquement dans le cas ou
la vente a été légitime et nécessaire, que le fret serait di.
Mais nos amis anglais ne sont pas d’accord. Je fais appel
a4 eux. Je trouve que le systéme est trés dur pour les
armateurs. Seulement, nous n’avons jamais eu ’habitude,
dans ces conférences, de trancher ' ces questions par
majorité. Nous avons toujours montré tous les égards
pour lavis de la minorité. Cela étant, il sera dans les
veeux de la Conférence de marquer, au point de vue de ce
numeéro 3, quelles sont les tendances générales de ’assem-
blée; mais je la prierais, si elle estime qu’il y a lieu de
voter, de n’admettre qu'un vote en premiére lecture.

4. Vient alors le quatriéme cas : celui ou la marchandise
est vendue en cours de route pour les besoins du navire.
Ici de nouveau, pas de désaccord; tout le monde est
d’accord pour dire que c’est une question de calcul.

Je passe a l'article 3 et je trouve encore que nous
sommes d’accord sur le paragraphe 1; et s'il y a dés-
accord sur le paragraphe 2, ce désaccord pourra dans
une certaine mesure s’atténuer en tant qu'il s’agit de cet
amendement proposé par ’honorable M. Loder, appuyé
par MM. Berlingieri et Langlois et qui vise le fret de
remplacement. Tout le monde est d’accord. Il n’y a de
discussion que sur le point de savoir s’il faut allouer 10,
25 ou 50 °/o J’ai suggéré qu'il y a 1a surtout une question
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de pratique ou d’'usage du port et que peut-étre on pour-
rait se contenter d’insérer cette régle d’équité que l'on
tiendrait compte au capitaine, s’il y a lieu, d’une fagon
équitable, de ses peines et de ses frais en vue du rem-
placement. M. Loder et M. Berlingieri ont bien" voulu
me dire que pafeille disposition aurait leur agrément. Dans
ces conditions, je puis me résumer de la fagon suivante.
Je propose d’émettre le vole suivant :

« La Conférence estime qu’il y a lieu de supprimer le
systéme du fret de distance ou fret proportionnel ».

Je voudrais ensuite, si vous le jugez nécessaire, un vote
en premiére lecture sur la question de la vente des mar-
chandises en cours de route et le sort du fret en ce cas,
— il est entendu qu’'on ne votera qu'en premiére lecture.

Je voudrais en troisiéme lieu qu’il y efit un premier vote
du méme genre sur le second paragraphe de l'article 3 et
qu'ensuite, une Commission soit désignée par le Bureau
Permanent pour tenir compte de ces solutions et présenter
un avant-projet modifié conformément 4 ces résolutions, a
la prochaine Conférence. Cela est d’autant plus nécessaire
que quel qu’ait été le désir de la Commission de Paris
d’étre compléte, il y a une dérie de questions non encore
solutionnées et que si nous voulons faire un code interna-
tional sur le fret, il faudra que l'on s’occupe également de
ces questions : fret en cas de stipulation de « lump
sums» ; fret payé a 'avance qui, aujourd’hui, est restituable
d’aprés les lois continentales, mais pas en Angleterre ; les
cas d’avarie particuliére, mesures sanitaires el autres, —
tout cela doit &tre mentionné pour que le code soit utile.
Cela ne sera pas un retard, mais une fois de plus la
manifestation de I'esprit de bon sens et d’application qui
a toujours caractérisé vos travaux.

PRAESIDENT HERR DR. SIEVEKING. — Sie haben von
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Herrn Franck gehért, und ich stimme dem Vorschlage des
Herrn Franck zu — natiirlich vorbehaltlich der Entschei-
dung des Kongresses, woriiber wir nun durch die Abstim-
mung zu entscheiden haben — dass wir an die Spitze
unserer Resolution den Satz stellen: Das System der
Distanzfracht ist abzuschaffen. Das ist dasjenige, woriiber
sich die Versammlung im grossen und ganzen einig ist.
Nun haben, aber die Vertreter von Ungarn sich dahin
ausgesprochen, dass dieses System nicht unbedingt zur
Anwendung kommen soll, sondern dass in dem Falle, wo
die Reise unterbrochen ist und die Ladung in einem Not-
hafen geléscht wird, wenn der Ladungsinteressent doch
Nutzen davon gehabt hat, doch eine Fracht gezahlt und
dieser Nutzen dabei in Betracht gezogen wird. Das ist
aberetwas, was wieder auf die Distanzfracht hinauskommt.
Daher wird bei der Abstimmung iiber diesen Vorschlag
des Herrn de Nagy im Auge zu behalten sein, dass dieje-
nigen Herren, die dem Vorschlage des Herrn de Nagy
beitreten wollen, sich bei der Frage, ob die Distanz{racht
abgeschafft werden soll, mit Nein aussprechen miissen.

*
* %

M. Franck vous a fait un discours fort clair sur les
principes 4 suivre en prenant les votes et en fixant les
résultats de la discussion. C’est, — saufles indications que
I’assemblée donnera au président, pour diriger les votes,
— clest en premier lieu la question la plus importante
que nous avons traitée : Est-ce que le systéme du fret
proportionnel doit étre aboli oui ou non ?

On y a fait opposition dans une certaine mesure. On a
dit : dans le cas ol le voyage est interrompu le navire
aurait.le temps de continuer le voyage, ou bien la cargaison
est déchargée dans un port de refuge ; dans ce dernier cas,
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il faut tenir compte des avantages que la cargaison a
retirés de ce que le transport a été fait jusqu’au port de
refuge. Voila une opinion qui différe de l'autre systéme —
le systéme anglais — lequel dit : le systéme du fret propor-
tionnel est aboli, sauf la question de savoir comment cet
avantage doit étre calculé. '

Donc, lorsque nous votons sur cette question essentielle,
ceux qui se rallieront a I'opinion de Messieurs les délé-
gués de la Hongrie, auront a voter «non» contre la
proposition : d’abolition du fret proportionnel.

Voila le vote le plus important que nous aurons 2
émettre ; puis, aprés avoir tranché cette question de
principe, nous prendrons les autres articles et nous nous
occuperons du vote sur les autres questions.

In order to make myself fully understood, allow me just
in a few words to give in English what I have said. I have
said that M. Franck has very clearly explained what in
his view is the correct way of taking the votes and, subject
of course to the direction of the meeting, it is the duty of
the President to put to the vote the question in the way
he thinks just and proper. In my view the principal ques-
tion which we have to decide here, which will be the
main question, and which will furnish the main result of
these meetings, is the question whether the system of
distance freight is to be abolished. Are we to follow the
English system which does not give the right of distance
freight to the owner, or are we to grant in such cases
a distance freight on the Continental laws? Now there
has been a proposition made by the representative of
Hungary that distance freight is to be abolished, but he
has recommended this : « In case of rupture of voyage
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and discharge of the cargo in an intermediate port of
refuge and inability of the vessel to continue the voyage,
then the advantage is to be taken into account which
the cargo derives from the transport having been brought
up to the port of refuge. » This is contrary to the system
of-abolishing the distance freight because in some way or
other a compensation is given for part of the freight to the
owner of the vessel for having conducted the transport to
the port of refuge. Therefore, they who agree with the
representative of Hungary and with this view have to vote
in the negative on the question which is the first I put
to the vote. This is an important point, and it will be, as
I may say, a resume in one word of the results, of the
Bremen Conference : Whether the system of distance
freight is abolished, and therefore as it is the most impor-
tant vote we have to take and in order to let the world
know what is the point of view of the different nations
as regards this, I think it correct to take the view of the
nations and Mr. Franck will be good enough to give me the
list of nations so that I may know how to put the question.

Herr DE NagY. — Meine Herren! In Bezug auf die
Abstimmung muss ich meiner entgegengesetzten Auffas-
sung Ausdruck geben. Ich bin der Ueberzeugung und wir
alle sind es, dass kein Gegensatz zwischen dem Amende-
ment, das ich gestellt habe, und dem Prinzip, welches in
§ 1 zum Ausdruck gebracht werden soll, besteht. Der
Gegensatz besteht nur darin, ob eine Fracht bezahlt werden
soll oder nicht, wenn die Ware in einem Zwischenhafen
zu Gunsten des Verfrachters geléscht wird. Wenn wir
beantragen, dass in dem Falle, wo der Verfrachter einen
-Nutzen von dem Loschen in einem Zwischenhafen hat,
doch die Fracht bezahlt werden soll, so ist das kein
Gegensatz zu dem Prinzip. Infolgedessen glauben wir,
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dass wir fiir § 1, Abschaffung der Distanzfracht stimmen
und trotzdem unser Amendement aufrecht erhalten kén-
nen. Der Herr Prisident hat die Frage so gestellt, dass,
wer fiir unser Amendement stimmen will, gegen die Ab-
schaffung der Distanzfrachit stimmen miisste. Wir sind
auch der Ueberzeugung, dass die Distanzfracht abge-
schafft werden muss, und ich bitte, uns Gelegenheit zu
geben, dass wir vor der ganzen Versammlung fiir Abschaf-
fung der Distanzfracht stimmen kénnen. Im entgegenge-
setzten Falle miissten wir uns der Abstimmung enthalten,
damit unser Verhalten nicht ausgelegt werden konnte, als
ob wir fiir Aufrechterhaltung der Distanzfracht seien, wo
wir doch fiir thre Aufhebung stimmen wollen. Ich bitte —
es wire vielleicht méglich, auf diese Weise abstimmen zu
lassen, dass nicht ein Gegensatz konstatiert wird zwischen
dem Amendement und dem in § 1 ausgesprochenen Prin-
zip, sodern unser Amendement zu behandeln wie die
andern Ausnahmen. Wir méchten nicht gegen das Prinzip
stimmen, wo wir doch dafiir stimmen wollen.

PRAESIDENT HERR Dr. SIEVEKING. — Ich kann diese
Auffassung nicht als richtig anerkennen. Ich werde aber
zunichst dariiber abstimmen lassen: Ist das System der
Distanz{racht abzuschaffen, vorbehiltlich der Abstimmung
iiber das Ammendement, ob eine Ausnahme in dem erwihn-
ten Falle gemacht werden soll. Sind Sie damit einver-
standen ? (A llseitige Zustimmung). Ist die Versammlung
damit einverstanden : Das System der Distanzfracht ist
abzuschaffen ? Es ist dagegen kein Wlderspruch Der
Antrag ist einstimmig angenommen.

Dann wiirden wir abzustimmen haben tiber das von dem
" Vertreter Ungarns, Herrn de Nagy, gestellte Amendement,
dass in dem Fall der Unterbrechung einer Reise in einem
Nothafen und der Unfihigkeit des Schiffes, die Reise
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fortzusetzen, Riicksicht genommen werde auf die Vorteile,
die die Ladungsinteressenten davon gehabt haben, dass
die Ladung bis zum Nothafen beférdert worden ist.
Nach meiner Meinung ist das ein Punkt, der als eine
Negation des eben angenommen Prinzips aufzufassen ist
— das kann aber dahingestellt bleiben. Wir werden uns
also dariiber auszusprechen haben, ob nach dem Vor-
schlage des Herrn de Nagy in diesem Falle eine Vergii-
tung zu gewihren ist, oder ob man stramm und starr das
Prinzip durchfiihren will, dass auch in einem solchen
Falle, wie es das englische Recht vorzieht, dem Schiffer
eine Vergiitung nicht zukommt.

*
* ok

I have explained, I believe, very distinctly already what
is the vote we have to take, and I need not put in French
or English the views which I have on the question of
voting. I put to the vote the following amendment of the
representative of Hungary : « That in the case of the
rupture of voyage, in the discharging of the cargo at an
intermediate port of refuge and the inability of the vessel
to continue the voyage, is a compensation to be given to
the shipowner to the amount of the advantage that is
derived from having been forwarded to the port of refuge
in some way or other ». Yes or no?

*
L I

Es ist klar, dass die Resolution; die angenommen ist
und die an die Stelle des Artikels 1 gesetzt wird, den
Ausgangspunkt unserer ganzen Resolution bilden muss.
Eben klar ist, dass die folgenden Bestimmungen nicht
mehr Ausnahmen von diesem Prinzip sind, sondern dass
die folgenden Bestimmungen in Artikel 2 und 3 den Anfang



_299_

eines Gesetzes iiber das Seefrachtrecht iiberhaupt bilden,
und zwar bilden sie nur den Anfang. Denn wie Herr
Franck richtig auseinandergesetzt hat, bleiben noch eine
Menge von Fragen {ibrig, die ebenso wie die in den
Artikeln 2 und 3 behandelten beantwortet werden miissen,
um zu einem vollstindigen, fiir eine internationale Beratung
und Festsetzung brauchbaren Gesetzenwur{ zu gelangen.
Wenn wir die Artikel z und 3, wie sie vorliegen, den Re-
gierungen allein vorlegten, so wiirden sich die Regierungen
sofort dahin dussern: Das ist ja eine ganz unvolkommene
gesetzliche Bestimmung, die weiter ausgebildet, weiter
ausgefiihrt werden muss. Ich erinnere nur an die Fille,
die Herr Autran erwihnt hat, ferner an vorausbezahlte
Frachten. Es ergeben sich eine Menge von Fragen, die
beantwortet werden miissen und die die Versammlung zu
beantworten gar nicht in der Lage ist. Da es aber einen
sehr erwiinschten und sehr grossen Fortschritt bedeuten
wiirde, wenn sich die seefahrenden Nationen iiber das
Seefrachtrecht iiberhaupt verstindigten, so. wiirde eine
weitere Vorberatung der Frage durch eine Kommission
gewiss im allgemeinen Interesse sein. Es wiirde sich nur
fragen : soll diese Kommission eine Direktive erhalten,
die durch eine Abstimmung iiber die Artikel 2 und 3 ge-
geben wiirde, und die fiir sie bindend sein soll, oder
nicht ? Es konnte vielleicht empfehlenswert sein, wenn
man dem Vorschlage beitritt, die Frage an eine Kommis-
sion zu verweisen, ohne ihr eine bestimmte Direktive zu
geben, das Resultat der Abstimmung iiber die in Artikel
2 und 3 behandelten Punkte kénne man dann gewissermas-
sen als Resultat einer ersten Lesung iiber diese Frage
ansehen und die Kommission sodann mit der Bearbeitung
der weiteren Fragen beauftragt werden. Bei dieser, wie
mir scheint sehr klaren Sachlage méchte ich mir erlauben,
den Vorschlag zu unterbreiten, dass, vorbehiltlich der
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Frage, ob wir iiber die in Artikel 2 und 3 behandelten
Fragen abstimmen wollen, die Sache behufs Erginzung
der Vorschlige und einer Beratung iiber ein internationales
Seefrachtgesetz an eine Kommission zur Berichterstattung
an das Comité Maritime International und an die Konfe-
renz zu verweisen.

"

* *

What I say is this : By having resolved that the system
of distance freight is abolished it is clear that what is said
in Articles 2 and 3 of the Report of the Paris Committee
is no longer an exception but is part of the commencement
of the code of affreightment in maritime law but that this
code is not complete, and that there are several questions,
parts of this law, treated in Articles 2 and 3, and therefore
it seems advisable in order to properly complete a code
of affreightment, which would be a great benefit, of course,
to the public, to be drafted, that this matter ought to be
referred back to the Committee in order to complete the
proposals now contained in Articles 2 and 3, because, as
I need not explain any further, this is the commencement
only of the law, and does not ‘exhaust the law of aflreight-
ment at all. The question is whether the vote ought to be
taken on Articles 2 and 3 in order to bring about the reso-
lutions which may be considered as the resolutions of the,
first reading or whether we should leave the whole question
open to the Committee to report upon. That would be a
further question, and there may be different opinions about
it, but the main and principal question which I whish to
put to the meeting is whether it pleases the meeting to refer
the rest of the matter back to the Committee in order to
prepare the draft of a law of affreightment to be conside-
red by the Comite Maritime International and by the
Conference on a later occasion.
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. x

En somme, il est inutile de voter en premiére lecture.
Je ne puis vous cacher que c’est une matiére dans laquelle
une rédaction précise et exacte peut faire beaucoup pour
rallier 'unanimité. Nous prendrons donc les explications
qui ont été données comine 'expression des sentiments de
la Coniérence ? (A dhésion).

Ich méchte also die Versammlung fragen, ob sie damit
einverstanden ist, dass die Vorschlige Artikel 1 und 3 an
eine Kommission zuriickverwiesen werden, um weiter
dariiber Bericht zu erstatten und diese Vorschlige zu
erginzen durch Ausarbeitung eines internationalen Seef-
rachtgesetzes behufs einer Vorlage an das Comite Maritime
International und spiter an die Konferenz.

Ich glaube, dass wir damit einen guten Schritt vorwirts
getan haben. Dann wiirde es sich nur noch darum handeln,
die Mitglieder der Kommission zu bestimmen. Wenn es
nicht unbescheiden ist, méchte ich Sie bitten, auch mich
in diese Kommission zu wihlen; die Arbeiten in der

- Kommission wiirden mir sehr erfreulich sein. (Lebhafter
Beifall.)

M. Louis FraNck. — Monsieur le Président Sieveking
vient d’annoncer qu’il veut bien faire partie de la Commis-
sion qui s’occupera 4 nouveau de 'avant-projet sur le Fret.
C'est un gage de succés. (4ppl.)

M. A. BEERNAERT. — Je voudrais faire la proposition
a Lord Justice Kennedy de faire également partie de cette
sous-Commission. (4ppl.)

LorDp Justice KENNEDY. — I should be verry hapy to
give my services.
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PRAESIDENT HERR DR. SIEVEKING. — Dem Bureau
soll es also iiberlassen bleiben, die Mitglieder des Aus-
schusses zu bestimmen.

(La séance est levée. — The Session is adjourned.)

SEANCE DE L’APRES-MIDI
AFTERNOON SITTING

.- PRESIDENCE DE LORD JUSTICE KENNEDY
LORD JUSTICE KENNEDY IN THE CHAIR

THE CHAIRMAN. — Gentlemen, there were still left
untouched two of the Articles which were proposed by the
Commission of Paris in reference to the freight, but it will
probably be the opinion of all of you that after the reference
back to the Committee of Articles 1, 2 and 3 we had better
leave for them also the consideration of Articles 4 and 5
that have not been discussed, because it would be little
better than waste of time to merely discuss again, and
refer upon certain matters of detail, the various views to a
vote when the whole thing will have to go back to the
Commission to consider when they make their complete
draft, but if there are any to whom a different view seems
better we may have time possibly after discussing the
question of compensation in the case of personal injuries,
if it should be the general wish, to refer to those matters
again, but subject to your approval it is proposed by the
Secretaries that we should consider this afternoon the
interesting and important question of compensation in the
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case of personal injuries. You have all before you avery
excellent synoptical summary prepared by the Committee
of cases of compensation in the case of personal injuries.
That synoptical summary has been drawn up from the
reports which were sent by the different nations in answer
to questions addressed to them as to the law of each
country. It is not proposed to-day to discuss any question
of how the compensation should be either assessed or
limited. That is a question which it is not convenient to
discuss to-day, and which in some sense has been or will
be discussed elsewhere. Therefore it will do no good to
discuss it here. We have quite enough in the important
question as to the views which we shall have the oppor-
tunity of collecting from actual speech with regard to the
law of different countries and that law has to be considered
from three different points of view. When there is a ship
which may do injury to another ship at sea there are
several classes of persons who may be inj'ured. There are
those who may be injured who have made a contract of
carriage with the ship which suffers hurt, the carrying
ship, as it is called. The shipowner has undertaken in his
ship to carry those passengers under the terms of a
contract with them, and the question arises to what extent,
apart from special contract, ought a passenger to be
entitled to recover from the ship with whose owners he
has contracted for safe carriage to the port where he will
land. Then there is also, of course, the passenger on board
the other ship whom we may suppose to be injured by the
collision caused by the colliding ship. His right may be a
double right. He will have a contract with the ship that
carried him which will regulate his rights of damage if the
contract is broken by his being injured during the passage.
He will also have a right of action for negligence if he can
prove that the other ship has, by the mismanagement of
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that ship caused him personal injury, and, besides personal
injury, the question arises as to how far, if at all, either in
the case of a person who has a contract with the ship that
* carries him or in the case of one who is killed by the
action of another ship which is a wrong doer, the relations,
if death ensues from the injury, ought to be entitled 10 a.
remedy either against the ship which has carried their
wage-earner or how far they are entitled to sue the person
who is the owner of the ship which has collided with the
ship in which their wagesearner was carried and so killed
him ; in other words, what remedies, if any persons con-
nected by family and dependent upon the support of a
man who is killed in a collision should be entitled to
claim, first, against the ship which carried the deceased,
and, secondly, against the ship which has caused the death
l;y coming into collision with the ship which carried him.
So much for passengers on board.

Then there is the third class whichis a question of great
interest in these days no doubt to all European countries
and I presume also the United States of America and
elsewhere, as to how far, if at all, the owner of a vessel
ought to be made responsible to the workmen who may be
employed by him upon his ship either as sailors while the
ship is being navigated, and when a crew, as it is called
in England, is on board, or in regard to those workmen
who are not sailors but who are employed from time to
time in port, either in unloading the ship or in repairing
the ship or in doing services on board which might pos-
sibly be done by a sailor when the full crew is there, but
work which is in fact done by men whose business and
avocation is that of workmen, either as carpenters or
boiler-makers, or even in manual employement, but still
as the servants of the shipowner temporarily when the
ship is in port. We are not here at all to discuss to-day
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the extent to which possibly the liability should extend ;
we are not here to discuss at all whether there should be a
limitation of that liability either in our English fashion or
in the fashion which has approved itself to several Contin-
ental nations in limiting the responsibility of the ship-
owner in either case to the value of his ship, and its
accessories. What we wish to do with your assistance,
what is presumed to be the wish of this Committee to do
this afternoon, is to try to ascertain accurately the views
of various countries as to what should be the right of
claim, whatever might be the fruits of its assertion in
either of these cases, the case of the passenger by contract,
the case of the passenger on a ship who is injured or
killed by another, and the case of the workmen, whether
sailor or other, who happens to be employed on a ship in
port by the owner of that ship for the purpose of his
business connected with that ship. There may be very
important questions arising afterwards as to how that
should be enforced, and there again it would be desirable
_to ascertain, and very important I think for particular
purposes, to have the views of the Committee as to how
far that should be enforced, if it is to be enforced at all,
either against the persona, that is against the owner by
action, or enforced against the res, that is against the ship,
by proceeding in rem, but whether either or neither of
those courses should be adopted, one wishes to know
what is the view of those who represent various countries
as to both their present practice and any desired impro-
vements in the universal practice which we hope to
forward in these matters. We in England, for example,
have a Workmen’s Compensation Act. In that, I believe,
we stand alone in that exact form. In the form of coatri-
butory insurance, I believe, it exists to some extent in
other countries, in Germany and elsewhere, but it is not
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at all the question of what the extent shall be or how far
it should be limited that we have to discuss. It would be
both useless and undesirable to do it here to-day, but
whether and how far there should be a remedy at all.

M. Louis Franck. — M. le Président a indiqué a
I’assemblée qu’il faut qu'il soit bien entendu que les ques-
tions qui nous sont posées, n’ont pas trait 4 la limitation
de la responsabilité des propriétaires de navires pour les
dommages corporels et pertes de vies humaines.

I1 s’agit uniquement de rechercher quelles sont les
bases d’un recours en responsabilité qui peut étre exercé
contre le propriétaire de navire, lorsqu’un accident a
entrainé la mort ou des blessures. Ce sera a d’autres
occasions que vous aurez i discuter comment cette res-
ponsabilité, si elle est admise, se traduira dans la pratique
et jusqu’a quelles limites elle ira.

Quant aux questions soumises en ce moment a la Con-
férence, Monsieur le Président en a signalé I’étendue, la
complexité et l'intérét. Il vous a dit qu’a un triple point
de vue, — des passagers 4 bord, des tiers se trouvant a
bord d’un autre navire et 1ésés par une faute, et puis en
troisiéme lieu au point de vue des équipages et des ouvriers
que l'on peut assimiler aux équipages, — pour chacun
de ces groupes de problémes, il faut se demander & qui
appartient I’action et sur quelle base une indemnité pourra
étre accordée. Sera-ce sur la base du droit commun, ou
bien suivant un forfait convenu, comme le propose un
projet américain. Enfin, les différentes questions qui ont
été formulées dans le questionnaire que vous avez sous
les yeux et auquel la plupart des associations nationales
ont déja répondu. En terminant, M. le Président a encore
une fois insisté pour que les orateurs se pénétrent bien de
la base du débat. La question de la limitation de la respon-
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sabilité 4 concurrence de £ 15 par tonne, ou sur la base
du systéme adopté 4 Londres n’est pas en discussion en
ce moment ; il s’agit simplement qui aura le recours et
quelle sera la base méme de ce recours, enfin, de quelle
maniére il pourra étre exercé.

M. F. C. AUTRAN. — Messieurs, apres I’exposé 'si clair
qui vous a été fait par M. le Président, le sujet de la dis-
cussion d’aujourd’hui se trouve par le fait trés étroitement
limité. Nous n’avons en effet pas 4 examiner cette question
extrémement importante de savoir s'il convient d’introduire
dans une législation internationale le systéme forfaitaire de
£ 15 par tonne de jauge adopté par la loi anglaise, ou de
savoir si au contraire on doit maintenir le principe de la
fortune de mer, le principe de la responsabilité limitée au
navire lui-méme, tel que ce principe a été adopté par les
législations continentales et méme, si mes renseignements
sont exacts, par la législation américaine.

Ainsi que M. le Président vous I'a dit, il y a trois caté-
gories de personnes qui peuvent étre intéressées. Je suivrai
a cet égard un ordre inverse de celui qui a été suivi par
Lord Justice Kennedy. Je commencerai d’abord pas parler
des employés, des ouvriers qui sont chargés par le proprié-
taire de navire du chargement et du déchargement, de
I'arrimage de la cargaison. A cet égard, je vous dirai qu’a
mon humble avis, il est absolumént impossihle de régler
une question de cette nature par une entente internatio-
nale. En effet, ces questions d’assurances ouvriéres sont
des questions qui sont du domaine national, du domaine
municipal, comme diraient nos amis anglais. Chaque pays,
suivant ses mceurs, suivant ses coutumes, chaque pays,
quelque soit son régime politique, sera plus ou moins
disposé 4 donner des compensations plus ou moins amples
a cette classe si intéressante de travailleurs, et par con-
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séquent, je crois qu'on s'exposerait d’avance 3 un échec
certain si on voulait régler par une entente internationale
d’une maniére uniforme, les questions d’assurance ouvriére,
qui doivent rester d’aprés moi, le domaine de chaque pays
pour étre réglées de la fagon dont chaque gouvernement
’entend.

Reste 1a seconde catégorie de victimes éventuelles : c’est
I’équipage de chaque navire.

Or, dans presque tous les pays, a I'heure actuelle, les
risques professionnels des matelots sont couverts par des
caisses d’assurance. En France, la loi de 1898, complétée
par une loi de 1902, a créé unc caisse de secours et d’assu-
rance mutuelle entre tous les matelots. En Angleterre,
tout récemment, on a étendu aux marins le Workmen’s
Compensation Act, et en Italie, comme veut bien le faire
remarquer M. Berlingieri, la situation est la méme. De
telle sorte que lorsqu’il arrive un sinistre, si des gens de
I’équipage viennent a périr et si c’est le nayire qui porte
les victimes qui est en faute, les héritiers de ces victimes
se font payer l'indemnijté par la Caisse d’assistance du
pays auquel appartient le navire. Si au contraire, c’est
T'autre navire qui est déclaré en faute, les victimes de
cet accident commenceront toujours par se faire payer par
la caisse nationale de leur pays. Je ne sais pas si vous
suivez bien mon raisonnement; mais supposez un navire
anglais entrant en collision avec un navire allemand et
dans ce sinistre, le navire allemand est coulé et il est
déclaré plus tard que c’est le navire anglais qui est en
faute, 4 la suite d’'un procés qui a lieu devantla juridic-
tion compétente. Croyez-vous que les parents des matelots
attendront 'issue du procés qui se débattra ? Les héritiers
des matelots allemands commenceront certainement par
se faire payer par la caisse d’assurance allemande, et
sl y a un reeours a exercer, ce sera la caisse alle-
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mande qui aura i excercer ce recours contre le navire
anglais.

Voila quelle sera la situation dans 'état actuel des Cais-
ses d’assurance existant dans tous les pays.

Or, est-il bien nécessaire, est-il indispensable de donner
aux Caisses d’assurance contre accidents professionnels
des matelots, qui peuvent exister dans les différents pays,
un recours les unes contre les autres. Quant 4 moi, je ne
le crois pas. Toutefois la question reste ouverte i cet
égard. Mais le point sur lequel je tiens & appeler votre
plus sérieuse attention, c’est qu’en ce qui concerne les
-équipages et leur famille, ils sont en quelque sorte désin-
téressés de la question; il suffit que pareil sinistre entraine
des conséquences dommageables, pour que les victimes,
leurs héritiers ou représentants, soient remboursés par
la Caisse d’assurance nationale du pays auquel ils appar-
tiennent, et une fois qu’ils sont remboursés, c’est fini;
peu leur importe que ce soit leur navire — « the carrying
ship » — qui est déclaré en faute, on que ce soit l'autre
navire : eux, ils sont désintéressés par leur assurance.

Voila un point de vue tout A fait spécial qui nous
permet d’envisager cet objet sous un jour absolument
nouveau.

Reste alors la question des passagers. L, comme l'a
bien fait remarquer Lord Justice Kennedy il y a quelques
instants, il y a deux catégories de passagers : les passagers
du « carrying ship » qui peut é&tre en faute, et les passa-
gers a bord du second navire, qui n’a rien & se reprocher.

En ce qui concerne le «carrying ship », les passagers
sont encore une fois désintéressés de cette question.
Pourquoi ? Parce que dans les billets de passage de toutes
les compagnies du monde se trouve la « negligence
clause » d’aprés laquelle les propriétaires de navire ne
sont pas responsables de fautes nautiques — et cette
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impossibilité de rendre les armateurs responsables de
fautes nautiques de leurs préposés, est une nécessité telle-
ment impérieuse, que lorsqu’en Amérique, on s’est préoc-
cupé d’étendre la responsabilité des armateurs pour ne
pas leur permettre de s’affranchir de toute responsabilité,
et qu'on a promulgué cette loi connue sous le nom de
« Harter Act » on a bien spécifié qu’il était parfaitement
possible aux armateurs de s’exonérer des fautes nautiques
de leurs préposés. Par conséquent, vous ne pouvez
supposer qu’aucun pays du monde ira interdire d’insérer
la «negligence clause» en ce qui concerne les fautes
nautiques des préposés des armateurs. Il ne reste donc
en réalité, comme intéressés dans cette question que les
passagers du navire qui aura été victime d’un accident
causé par la faute d’'un autre navire. En réalité si l'on
serre la difficulté de prés, c’est cette seule catégorie de
personnes qui est intéressée, et a cet égard, il est bien
certain que ces passagers peuvent avoir un intérét consi-
dérable, et c’est ici que la question devient extrémement
délicate, parce qu'un petit bateau, si petit qu’il soit, peut
causer des pertes et des dommages incalculables. Prenez
par exemple un de ces grands « liners » qui font la traver-
sée de I'Atlantique et dont nous avons pu admirer ici
méme des échantillons extrémement remarquables, ayant
a bord un équipage ou des gens de service dont le nombre
atteint goo ou 1000 ; des passagers et des émigrants qui
peuvent représenter 2000 4 2500 personnes, de telle sorte
que vous avez en tout & bord 3000 4 3500 personnes qui
forment presque la population d’une petite ville. Supposez
qu'un béatiment de cette taille soit coulé par un petit
bateau. Est-ce un réve cela ? Aucunément. Nous avons eu
malheureusement la « Bourgogne » de la Compagnie
Transatlantique qui, par un temps de brouillard a été
coulé par un bateau anglais jaugeant & peine 800 a goo
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tonnes, et malheureusement, un nombre considérable de
vies humaines ont été perdues.

Est-il alors possible que 'on étende la responsabilité de
petits armateurs dans de semblables proportions et que
vous ayez I'idée de modifier le systéme existant? Je nele
crols pas, parce qu’étant donné le risque que court le
moindre petit navire de couler des biatiments dans lesquels
se trouvent transportés un nombre aussi considérable de
vies humaines, les primes que vous demanderaient les
assureurs seraient tellement élevées qu’aucun armateur
ne pourrait les payer, parce qu'il n’en aurait pas les
moyens.

J’ai fait valoir ces quelques considérations avec d’assez
longs commentaires, dont je vous prie de m’excuser; mais
j'al tenu a vous faire part du sentiment que j’ai éprouvé
lorsque j’ail regu le questionnaire qui nous a été adressé
par le Comité Maritime International. Et pour dire un
. dernier mot, nous allons nous réunir a Bruxelles dans
quelques jours, pour étudier, diplomatiquement cette fois,
le projet de traité international relatif a la responsabilité
des propriétaires de navires. Ce projet international ne
vise, comme vous le savez, que les accidents aux mar-
chandises, et nous avons eu toujours bien soin, dans les
conférences qui ont précédé l'élaboration de ce traité,
de laisser de co6té la responsabilité des armateurs a raison
d’accidents corporels et de pertes de vies humaines, parce
que nous pensions que nous mettrions le feu aux poudres.
J’ai eul’occasion de parler de cette question avec plusieurs
délégués et ils ont exprimé leur pensée que si 'on venait
par malheur jeter cette question sur le tapis en ce moment,
a propos du projet de traité sur la responsabilité des
propriétaires de navire, « it would be a wreck », ce serait
un naufrage pour le projet qui est actuellement soumis a
la Conférence diplomatique. Je crois donc que nous ne
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devons avancer qu’avec prudence, et si nous voulons faire
aboutir le projet de traité international qui est actuelle-
ment au point d’aboutir, je vous le répéte : nous devens
nous garder de prendre des résolutions et de nous livrer
4 des discussions qui seraient de nature & compromettre
le sort d’une réforme qui est cependant ardemment désirée
par tous ceux qui sont au courant de la question.

JupGe BraDFORD (U. S. A.). — Mr. Chairman and
Gentlemen, I do not know that this subject is in a con-
dition now that really calls for any argument in favour of
any specific provision. It seems to me that the matter as
it is presented to this Conference now is in a very general
and indefinite shape, and that we are hardly prepared to
take action upon any specific points that may be involved.
I should infer from the remarks made by Lord Justice
Kennedy that what he thinks desirable at the present time
to have is rather a statement of existing laws in different
nations than an argument in favour of any specific propo-
sition.

Now under the general maritime law as administered in
the United States where injury results from negligence on
a ship, and death does not ensue, as a general rule the
injury is considered the result of a maritime tort, and, it
being a maritime tort, the person suffering the injury may
maintain in personam for the recovery of damages, or
inrem against the vessel itself. That is the general rule
undoubtedly in America. With that rule we are very well
satisfied. Of course that rule is subject to certain qualifi-
cations in the case of fellow servants. My understanding
is that when the injury results to one man from the
negligence of one who may be treated and considered
fairly as a fellow servant the common law doctrine comes
in which will prevent a recovery, but, subject to that
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exception, generally the remedy is in personam and also
in rem, and with us that system has worked very satis-
factorily. I am not aware that any distinction has ever
been drawn or will be drawn in America, unless the mari-
time law should be very much changed, between the
different classes of cases suggested or enumerated by
Lord Justice Kennedy. In other words, it is a question
of negligence ¢ Was the management of the ship at fault?
Was there negligence ? Was the ship improperly equipped ?
Was it in an imperfect condition, and was that the occasion
of the injury? Now whether the negligence is to be con-
sidered as consisting in the faulty management or in the
imperfect and negligent condition of the ship, in either
case it is a maritime tort for which damages may be reco-
vered, and may be prosecuted, as I say, either in personam
or in rem. Now of course when the person injured is
under a contract of carriage there may be a proceeding
on the contract, but that would not affect the right of the
injured person to proceed for damages for the tort con-
sidering the matter as a matter of tort, and I do not
conceive that there is any difference. In fact it seems to
me to pe wholly immaterial whether the negligence is
negligence on the part of the ship or the management of
the -ship carrying the injured person or on the part of
another vessel ; if there be negligence and the injury is the
result of that negligence then there can be a recovery
under the general maritime law as administered in the
United States.

Now with respect to rights Lo recover damages in case
of death that right does not exist in the absence of a
Statute there we have no United States Statute allowing
the recovery of damages in the case of death; and in
the absence of such.a Statute there can be no recovery
of damages unless there be a Statute of the particular
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State to which the vessel is considered to belong, where
the vessel is owned, and under those circumstances
the vessel is considered though floating as a portion of
the territory of the State, and where the negligence
occurs which results in the death and the Statute of
that State provides for the recovery of damages, in
such case there may be a recovery, and the method to
be pursued, the particular proceeding, of course will
depend upon the provisions of the Statute containing the
right, but the Courts of the United States in the exercise
of their admiralty and maritime jurisdiction, the right
having been created by the Statute, but relating to a
maritime matter, consider that it comes properly within
their jurisdi¢tion and will enforce it. I do not know that I
can add anything more. My general understanding is that
where such Statutes exist they are propagated upon the
existence of a fault or negligence ; in other words, such a
condition of things as would allow the action to be main-
tained by the injured person had death not ensued,
carries that well recognised right a step further, and
notwifhstanding the fact that death has ensued the
action may be brought for the benefit of those more
immediately interested in the life of the deceased. I may
say that the Maritime Law Association of the United
States is in favour of the passage by Congress of a
general Act allowing the recovery of damages for death
in the case of negligence where death has resulted from
such negligence as would have warranted the recovery of
damages by the injured person had death not resulted. I
believe I have stated all the considerations which occur
to me as material to the suggestions of the Chairman.

(Trvaduction ovale pavr M. Louis FRANCK)

M. le Juge Bradford a demandé la permission de résumer briéve-
ment I'état de la législation des Etats-Unis sur la question. Le
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principe qui sert de base 4 cette législation est que dans tous les cas,
il n'y a de recours que sous 'empire des régles générales sur la faute,’
sous forme — comme nous le dirions sur le Continent, — de quasi-
délit. Il importe donc en tous cas que 'on démontre 'existence d'une
faute ou uégligence, qu'il s’agisse de passagers — ce qui est un
contrat de transport; qu'jl s’agisse del’équipage — ce qui est un
contrat d’engagement. ou encore qu'il s'agise de tiers n’ayant pas de
contrat. Cette régle s’applique aussi en cas d’accident causé par la
chose, vice de la chose qui donne lieu a responsabilité s’il y a faute
prouvée a charge de celui qui doit veiller au bon état de cette chose.
Mais M. le juge Bradiord nous a en méme temps signalé que d’aprés
le droit fédéral des Etats-Unis, il n'y a pas d’action pour lésions cor-
porelles en cas de mort. 11 n'y a pas de loi fédérale sur la question ;
il n'y a que des lois qui ont été promulguées dans difféerents Etats de
Ja Confédération.

I1 a ajouté que la Maritime Law Association of the United-States a
fait présenter au Sénat américain un projet de loi qui créerait un
droit au recours et que dans les dispositions de ce projet figure le
systéme d’un recours forfaitaire limité a $ 5,000 pour chaque cas,
pour passagers.

M. LEoN HENNEBICQ (Bruxelles). — Messieurs, je n'ai
que quelques mots a dire, qui seront a la fois un exposé
sommaire de ce que peut étre le droit belge en la matiére
et d’autre part, au moins sur certains points, une réponse
a ce que M. Autran nous a dit tout a I'heure.

Si je comprends bien I'examen des différentes catégories
qu'on doit passer en revue dans ces questions de respon-
sabilité et qui sont les équipages et ouvriers des ports, les
passagers et enfin les tiers, les réponses que M. Autran
nous a données fout i l'heure étaient de nature i nous
amener a cette conclusion que des deux classes de respon-
sabilités qui existent en matiére maritime, la responsabilité
contractuelle n’existait pas, et qu’'en pratique était seule
possible la reponsabilité du quasi-délit. Or, comme le
touchait du doigt, au début de la discussion, avec une
prévision vraiment fort juste Monsieur le Président, c’est
la question des preuves qui n’est pas la méme dans les
deux cas. Quand nous sommes en matiére de responsabilité



— 316 —

contractuelle, la preuve a faire par la personne lésée n’est
pas la méme que lorsqu’on se trouve en matiére de quasi-
délit, et de toutes les considérations de M. Autran, jai
retenu que la malheureuse victime d’un accident en
matiére maritime, n’avait 4 sa disposition que le recours
en responsabilité quasi-délictuelle, c’est-a-dire, 4 son point
de vue, la situation de preuve la plus ficheuse, puisque
dans une matiére ou le transport.mécanique et les engins
mécaniques abondent, les cas douteux et les cas de preuve
difficiles se font de jour en jour plus nombreux.

Cependant, au moins en Belgique, présenter la question
de cette maniére n’est pas conforme 4 la réalité des choses
et a la réalité du droit. En effet, ceux qui sont victimes
d’accidents maritimes n’ont pas que cette dérisoire res-
source de l'action aquilienne i leur disposition ; ils ont
autre chose.

Assurément, mon honorable contradicteur a parlé d’une
responsabilité contractuelle, mais il avait 'air de croire
que le régime qui existait actuellement suffisait, soit en
fait, soit en droit, & couvrir toutes les susceptibilités. Il
nous a dit, en ce qui concerne les ouvriers et les équipages :
les ouvriers des ports ! mais il y a une loi sur les accidents
du travail. Les marins et équipages! Mais il y a des
caisses d’assistance pour les gens de mer. Et par consé-
quent l'indemnité qui sera, du fait de ces lois sociales,
touchée pour 'accident, suffira a satisfaire son dommage.
Clest vrai dans la mesure ou ces Caisses d’asistance et ou
ces lois accordent des indemnités aux victimes d’accidents.
Mais comme elles n’accordent jamais que des satisfactions
qui sont beaucoup au-dessous du dommage réellement
souffert, ce n’est pas suffisant de présenter ces réparations
comme complétes. Si la victime d’'un accident devait, sur
le pied du droit commun, obtenir une indemnité, cette
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indemnité serait considérablement supérieure 4 celle de la
Caisse d’assistance.

Et en ce qui concerne les passagers, on dit : il y a des
clauses d’exonération sur les billets de passage. Clest
vrai; mais est-ce qu'il est aussi vrai de dire que ces
clauses d’exonération, qui ont donné lieu a tant de débats
il y a un certain nombre d’années en ce qui concerne le
transport des choses, ne vont pas donner lieu 4 autant de
débats pour ce qui concerne le transport des personnes ?
Car il y a une profonde différence entre une ville flottante
qui transporte des existences humaines trés précieuses et
des fortunes, des expériences, des avenirs, — toutes
choses difficiles 4 transposer en chiffres, — et un cargo-
boat qui transporte des marchandises inertes, et vouloir
prétendre qu’on peut étendre la jurisprudence au sujet des
clauses d’exonération dans les connaissements aux billets
de passage c’est aller loin, d’autant plus que ces clauses
ne couvrent pas toutes les hypothéses : elles ne sont
applicables que pourles fautes nautiques. Mais précisément
dans les transports maritimes, ou les engins mécaniques
abondent et ou la force mécanique prend le dessus sur la
direction humaine, pour ce qui concerne tout cet ordre
d’accidents qui se rapportent aux choses et non plus aux
personnes, aux intruments mécaniques principalement et
non plus seulement aux fautes de direction nautique, les
clauses d’exonération des billets de passage n’ont plus de
valeur et n’ont plus de force. D’autant que si, comme vous
le savez dés 4 présent, en droit commun, on peut s'ex-
onérer de sa faute pour les choses inertes, c’est d’apres
des législations plus ou moins sévéres. Il y a dans cer-
taines législations la barriére du dol ; mais dans d’autres,
la barriére e la faute lourde est beaucoup plus fréquente.
Par conséquent, il ne serait pas vrai de dire que les clauses
d’exonération inscrites sur les billets de passage sont de
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nature a rejeter du débat la discussion en ce qui concerne
le contrat de transport et de dire que la question de¢
responsabilité ne se pose que lorsqu’on se trouve en pré-
sence d'une action contre l'autre navire, action qui, celle-la
en effet, se meut dans les limites du droit commun en
matiére de quasi-délit.

Il y a donc autre chose. et le droit commun ne se com-
pose pas seulement de cette question a résoudre : quels
vont étre les rapports entre la personne qui a souffert un
dommage a bord d’un navire et l'autre navire qui a causé
le dommage?

Les relations contractuelles existent tant entre les
personnes de 'équipage et 'armateur qu’entre le passager
et le transporteur, et a cet égard, il y la question de
preuve.

Comment cette responsabilité va-t-elle se dénouer ?
Va-t-on se trouver dans les termes de l'action aquilienne
c’est-a-dire que les membres de I'équipage et les passagers
seront sur le méme terrain que ceux qui sont & bord de
l'autre navire, et devront par conséquent faire la prenve
de la faute; ou bien va-t-on se trouver en présence d’une
présomption de faute, soit qu’elle ait sa source dans
I'obligation du transporteur vis-a-vis du passager, ou dans
I'obligation de I'armateur vis-a-vis de ses propres gens de
service, ou bien du contrat d’engagement, ou enfin, quelle
est sa source ? Suivant un certain nombre de législations,
la présomption de faute pése sur le propriétaire d’une
chose qui est cause du dommage. Il y a faute présumée
non seulement en droit belge, mais dans bon nombre de
législations et cette présomption de faute se fonde sur des
considérations qui sont faciles 4 comprendre, par exemple
en ce qui concerne le contrat de transport. Voild un
armateur qui doit connaitre son navire — instrument qui
constitue a la fois le véhicule de transport et le logement



— 319 —

des passagers, endroit dans lequel il faut passer un certain
nombre de jours, y vivre d’'une maniére compléte et voir
son existence dépendre du logis dans lequel on se trouve.
De ces deux personnes qui sont en présence — ’émigrant
qui entre dans le bateau, qui n’a souvent aucune connais-
sance des choses de la navigation, qui est un profane, —
et le transporteur dont c’est I'obligation professionnelle,
sur les épaules de qui vont peser les risques maritimes ?
Et dans les cas douteux ou il eSt si difficile de faire la
preuve de la faute en matiére de quasi-délit, sur les épaules
de qui le risque va-t-il étre reporté ? Voila toute la ques-
tion. Car quand j’examine ce point en matiére maritime,
surtout avec les risques de transport en matiére de navi-
gation contemporaine, je trouve au fond une question,
qui n’est peut-étre pas une question de responsabilité mais
une question de risque professionnel, qui assurément n’est
pas tout & fait la méme que la question du risque en
ce qui concerne un industriel qui a des engins mécaniques a
sa disposition et qui emploie des ouvriers. Cependant 14
aussi dans une large mesure la législation a reconnu que
le droit commun était un poids trop lourd pour ces faibles
épaules, et dans certaines théories, on a renversé la preuve
de la faute, et, dans les lois sociales, on a inventé le forfait
et c’est je pense, dans cet esprit et avec cette tendence
que ’Association Belge a répondu au questionnaire.

Je pense que c’est dans le sens du renversement de la
présomption de faute et du forfait que la solution de ces
questions trés graves (puisque ce sont de précieuses vies
humaines qui sont en jeu) va pouvoir étre trouvée. On se
dira que seul pecut parer aux multiples risques maritimes
et mécaniques, celui dont c’est la profession, 'armateur,
le transporteur, comme déja en matiére de droit commun,
notamment en matiére de transports terrestres, le trans-
porteur est responsable s’il ne prouve pas — et ce principe
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est gériéral pour toutes les obligations de faire — le cas
de force majeure ou le cas fortuit. Une chose est certaine
c’est qu’il s’est engagé a transporter ces personnes a desti-
nation ; il ne l’a pas fait ; il n’a donc pas rempli son obliga-
tion ; est-il en droit de se plaindre si le fardeau de la
preuve est rejeté de son coété? Mais, dit-on alors, et avec
raison : ce serait charger les armateurs de risques consi-
dérables ; ce serait rendre la profession impossible !

Les industriels ont dit la méme chose, et c'est la raison
pour laquelle faisant justice et déférant i leurs observa-
tions, on a inventé le systéme d’indemnité 4 forfait et que,
mettant sur les épaules de l'industriel la plus large part
des responsabilités, par une compensation, on en a réduit
le chiffre et on a accordé aux victimes des accidents des
réparations moins amples, moins considérables, assuré-
ment, que celles du droit commun, mais infiniment plus
sires, puisqu’elles se présentent sans difficultés et que les
questions de preuve sont écartées.

Telles sont les observations qui, je pense, justifient
les conclusions de ’Association Belge.

{Verbal translation by Mr. Louis FrRanck)

May I translate in a few words what has fallen from Professor
Hennebicq. He says the question is not so simple as it appears to have
been treated by M. Autran. First, as to the law of compensation, it
does not solve all the questions which may arise, for instance, as to
workmen temporarily on board, the law of compensation only applies
between them and their direct employers, and they may be a steve-
dore firm and not the shipowner. Secondly, as far as passengers go,
the question of what must be the onns probandi, on whom it must
rest to prove the basis of the action, is a matter in dispute. It may be
maintained that for the passenger there is a contract of carriage, that
the shipowner has undertaken to land the passenger in the state he
started when he came on board, and that it is on him to prove if
some accident occurs that accident was not through lus default,
but through the negligent state of the ship or part of the ship. Then
there is the objection of M. Autran as to the negligence clause, to
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which Professor Hennebicq objected, that the value of the life clause,
as far as life claims are concerned, has not been yet definitely tested.
Then M. Hennebicq proceeded to point out that in his opinion there
is a presumption of fault on the shipowner in the contract of carriage
of persons, but that the way of solving the difficulty would be that,
by an international law, the amount of damages which may be
claimed in each case, should not exceed a certain amount as is
proposed in the American Bill.

M. L PRoF. BERLINGIERI. — Je voudrais demander

si le « Harter Act» s’applique aussi aux dommages corpo-
rels?

Mr. PAGE (San Francisco). — No ; its heading is « An
Act affecting Bills of lading ».

Herr HINDENBURG (Kopenhagen). — Als Reprisentant
der dinischen Gesellschaft halte ich es fiir meine Pflicht,
zu konstatieren, was dénisches Gésetz in dieser Beziehung
ist. In Kiirze kann man sagen, dass in der Praxis der
Reeder fir personliche Verletzung und Té6tung nicht
verantwortlich ist. Und wir sind der Ansicht, dass dieses
Gesetz nicht gedndert werden sollte. Das 1st die Meinung
unseres Verwaltungsrates und ich darf sagen, dass sich
darunter auch hervorragende Minner, so der Minister fiir
Handel und Schiffahrt in Dinemark Dbefinden. Und nun
will ich sagen, wie unser Gesetz ist. Es beruht auf einem
Urteil des héchsten Gerichts. Der Fall war, dass ein
Reeder zum Schadenersatz verurteilt war, weil man davon
ausgegangen war, der Kapitdn habe sich einer Irrung
schuldig gemacht und dadurch war eine T6tung hervorge-
rufen. Er wandte sich dann an das héchste Gericht und
dieses hat die Meinung vertreten, dass freilich ein Reeder
verantwortlich sein kann, wenn eine wirkliche culpa vor-
liegt, aber das eine solche vorliege, ist bei weitem nicht
immer gesagt, wenn der Schiffer sich geirrt hat. Man muss
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die Nachlissigkeit beweisen und auch Riicksicht darauf
nehmen, wie schwierig seine Lage war und wie es not-
wendig war, in der schwierigsten Lage sofort eine Ent-
schliessung zu fassen. Wir haben es in Kopenhagen erlebt,
dass wir mit einem Kapitin iber eine Kollisionssache
berieten und da wurde der Kapitin gefragt: Wie wiirden
Sie unter diesen Umstinden manéveriert haben ? Der
Kapitin wollte sich besinnen, da wurde 1hm aber gesagt :
Nein, nicht erst lange besinnen, sondern augenblicklich
sagen, was Sie in diesem Falle getan hitten ! Das ist die
Situation, in der sich ein Schiffer im Augenblick einer
plétzlichen Gefahr befindet. Er kann sich da irren, aber
ein Verschulden wird ihm schwer nachgewiesen werden
kénnen. Andere Leute irren auch, auch Richter mdégen
irren, und sie kénnen doch erst nachschlagen in ihren
Biichern und brauchen nicht augenblicklich sich entschlies-
sen. Wenn sich aber ein Richter irrt, wird man ihm doch
nicht eine culpa beimessen und ihn nicht schadenersatz-
pflichtig machen. In dem betreffenden Falle hat das
héchste Gericht das erste Urtell annuliert und seine
Meinung dahin ausgesprochen : Der Umstand, dass der
Kapitin sich geirrt hat, geniigt nicht, um ihn verantwort-
lich zu machen ; und wenn er nicht verantwortlich ist, ist
es der Reeder auch nicht. So das dinische Gesetz. Und
in den seltensten Fiéllen — gliicklicherweise — wird man
einem Kapitin wirkliche Nachlissigkeit nachsagen kénnen.
Man kann nun vielleicht sagen : Wenn es so ist, wird sich
der Kapitidn auch nicht verantwortlich fithlen. Gliicklicher-
weise ist aber der Schiffer doch immer ein Mann, der mit
der gréssten Sorgfalt verfihrt, er weiss wohl, welche
Verantwortung auf ihm liegt, was ithm anvertraut ist.
Abgesehen von anderem, schon der Gedanke, dass es auch
sein Leben gilt, wenn eine Kollision droht, macht es klar,
dass er alles tun wird, was in seinen Kriften steht, um
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ein Ungliick zu verhiiten. Wenn er aber alles getan hat,
was in seinen Kriften steht, dann, so meint das héchste
Gericht, kann er fiihr das Ungliick nicht verantwortlich
sein. Das praktische Ergebnis dieses Urteils unseres
hochsten Gerichts ist, dass der Reeder bei uns in Dine
mark nur in den seltensten Fillen, man kann sagen in
Praxi in fast keinem Falle verantwortlich ist. Und dieses
Gesetz finden wir gerecht und wir wiinschen nich