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La Conférence de Liverpool, qui s’est réunie du 14 au
I7 juin 1905, s’est occupée de trois objets principaux :

1) La participation de la Grande-Bretagne a la Confé-
rence diplomatique convoquée par le Gouvernement belge
en vue d’arriver 4 l'unification internationale du droit mari-
time en matiére d’abordage et de sauvetage ;

2) la seconde lecture de lavant-projet de traité sur la
limitation de la responsabilité des propriétaires de navires;

3) la premiére lecture de avant-projet de traité sur les
hypothéques et priviléges maritimes.

La question des conflits de lois en matiére de fret figu-
rait également 4 l'ordre du jour, mais n’a pu étre abordée.

La Grande-Bretagne n’avait point pris part 4 la premiére
session de la Conférence diplomatique qui s’était réunie a
Bruxelles sur l'invitation du Gouvernement belge du 21
au 26 février 1905. A la Conférence de Liverpool, Mon-
sieur le Ministre d’Etat Beernaert rendit compte des résul-
tats auxquels était arrivée la Conférence diplomatique, en
exprimant I'espoir que le Gouvernement britannique se
ferait représenter a la seconde session a laquelle les avant-
projets de traité, légérement amendés, avaient été ren-
vovés et dont la réunion était fixée au mois de septembre
1905. A la suite de cette communication, M. F.H. Harrison,
président de la Liverpool Steamship Owner’s Association,
proposa aux membres anglais de la Conférence, représen-
tant les intéréts d’armement, de commerce et d’assurance,
de voter une motion, insistant 4 nouveau auprés du Gou-
vernement de Sa Majesté pour que la Grande-Bretagne
prit part ala Conférence diplomatique. Cette motion fut
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appuyée successivement par M. W. English Harrison,
vice-président du Conseil général du Barrean anglais, par
Sir Alfred Jones, président de la Chambre de commerce de
Liverpool, par M. Charles Mc Arthur, membre du Parle-
ment, M. F. S. Watts, président de la Chamber of Shipping
of the United Kingdom, M. Lemon, vice-président de 1'In-
stitut des Assurveurs, de Londres, M. Douglas Owen, secré-
taire de la Alliance Marine Insurance Company,; M. William
Gow, directeur de la Union Marine Insurance Company et
enfin par M. R. Cooper Rundell, au nom de '4dssociation
des Assureurs de Glasgow. Cette motion fut approuvée una-
nimement, par tous les membres anglais de la Conférence.

Ultérieurement, la Chambre de Commerce de Liverpool
vota une résolution appuyant le voeu émis a la conférence
par ses membres anglais, et a sa suite les associations
sulvantes :

La London Corn Trade Association.

North of England Steamship Owner’s Association.

La Liverpool Corn Trade Association.

La Liverpool Shipowners’ Association.

La Liverpool Provision Trade Association.

La Chambre de Commerce de Glasgow.

Cardiff Incorporated Shipowners’ Association.

La Chambre de Commerce de Cardiff.

Newcastle and Gateshead Chamber of Commerce.

La Clyde Steam Shipowners’ Association.

La Blackburn Chamber of Commerce.

La Bury Chamber of Commerce.

La Nottingham Chamber of Commerce.
émirent successivement des vceeux analogues qu’elles trans-
mirent au Gouvernement britannique. Une interpellation
fut adressée a celui-ci, 4 la Chambre des Lords, par Lord
Muskerry, appuyé par Lord Alverstone, tandis que M.
Charles Mc Arthur insistait de son c6té aux Communes.
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En réponse a ces demandes, Lord Landsdowne et le
Comte Percy donnérent au nom du Gouvernement l'assu-
rance que la Grande Bretagne serait représentée officielle-
ment A la seconde session de la Conférence diplomatique.
Cette session a été remise au 16 octobre prochain, et 'avis
officiel de la participation britannique a été recue par le
Cabinet de Bruxelles.

De son c6té, le Gouvernement allemand avait été l'objet
d'une démarche non moins pressante : une pétition émanée
de I'initiative de I’Association allemande de Droit Maritime
s'était couverte de tous les grands noms de l'armement et
du commerce allemands et avait été transmise au Chan-
celier de I'Empire. Une aussi imposante manifestation
d’opinion ne pouvait rester sans influence et le Gouverne-
ment allemand annonga a son tour qu'il se ferait représen-
ter a Bruxelles.

L’ceuvre de la Conférence diplomatique est donc en
excellente vole. Si elle aboutit, — comme tout le fait
espérer —, elle constituera une des dates les plus impor-
tantes que I'histoire du droit maritime ait eu a enregistrer
jusqu’a ce jour. Elle marquera en effet 'avénement défini-
tif d’'une conception nouvelle, plus rationnelle plus équi-
table et plus humaine dans les rapports juridiques qui
naissent du commerce international par mer.

%
* X

En matiére de Limitation de Responsabilité des Pro-
priétaires de navires, la Conférence de Liverpool a permis
de constater que dans les conflits entre la législation
britannique et le Droit de toutes les autres nations du
monde, la solution transactionnelle proposée par la Con-
férence de Londres (18gg) rallie de plus en plus l'opinion
du monde des affaires. Sans doute serait-il vain d’espérer
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que dans une question de ce genre, les discussions théo-
riques puissent jamalis cesser ; mais il apparait de plus en
plus que si 'on veut remédier a I'injustice et aux inconvé-
nients du conflit actuel, aucune autre solution pratique
ne se présente que celle qui est défendue par le Comité
Maritime International.

Cette solution ne constitue point le triomphe d'un sys-
téme sur 'autre ; elle les fond au contraire dans une formule
équitable qui tient pleinement compte a la fois des situations
acquises sous l'empire des législations existantes et des
avantages que peut présenter chacun des deux systémes.
Les vues exprimées a cet égard a Liverpool au nom de la
Liverpool Steamship Owners’ Association sont particuliére-
ment symptématiques de la marche des idées, dans ce
domaine. On peut donc formuler l'espoir qu’une entente
internationale finira par s’établir sur une regle sous 'empire
de laquelle la responsabilité de l'armateur sera restreinte
au navire et au fret avec un maximum de 8 £ par tonne.

L’avant-projet soumis a la Conférence étendait cette
limite, conformément aux régles suivies dans la plupart des
législations continentales, non seulement aux dommages
dont 'armateur se trouve civilement responsable a raison
des fautes de ses préposés, mais aussi aux contrats conclus
par ceux-ci ou dont I'exécution rentre dans les limites de
leurs obligations légales. Cette extension a été vivement
combattue par plusieurs délégués anglais ; finalement, une
solution transactionnelle est intervenue; l'avant-projet de
traité se limitera aux cas prévus par la loi anglaise actuelle,
laquelle comprend, outre la responsabilité civile, la res-
ponsabilité contractuelle pour les cas d’avaries et domma-
ges, ainsi quc lc rccours a raison du relévement des
épaves, avaries aux quais, digues, etc.

Diverses questions de détail ont encore donné lieu a
d’'intéressants échanges de vues et finalement la Conféren-



ce, aprés avoir une fois de plus ratifié le principe servant
de base & 'avant-projet de traité, a chargé une commission
de lui présenter a sa prochaine session un texte définitif.

Il est intéressant de constater que le systéme proposé
en 1899 pour la premiere fois a la Conférence de Londres,
a été ainsi successivement l'objet de votes approbatifs en
19oo 4 Paris, en 1goz a Hambourg, en 1904 a4 Amsterdam
et enfin en 1905 & Liverpool.

La matiére des Hypothéques et priviléges maritimes se
présentait pour la premiére fois sous la forme d’un avant-
projet de traité aux délibérations de la Conférence Deux
séances ont pu y étre consacrées. Le débat a surtout
porté sur la détermination des priviléges et sur le rang
qu’ils auralent a occuper entre eux. Le résultat de cet
échange de vues a paru satisfaisant, et une entente s’indi-
que comme probable. On s'est trouvé généralement d’ac-
cord pour placer au premier rang, aprés les frais de justice
et les droits du Trésor public, les gages du capitaine et
de l'équipage. Alors viendrait, dans l'opinion générale,
I'indemnité d’assistance; ensuite, le privilége du chef
d’abordage. Le conflict des opinions s’est sensiblement
apaisé depuis la Conférence d’Amsterdam, ou non seule-
ment I'existence de ce dernier privilége était mise en cause
mais ou, au sujet de rang, les avis exprimés étaient tout a
fait divergents. A Liverpool, il a été soutenu d’une part
que ce privilege devait venir se ranger dans le méme
groupe que l'indemnité d’assistance et les créances sem-
blables, sauf a voir régler les rangs respectifs d’apres
l'ordre inverse des dates, les créances derniéres en date
primant les créances antérieures.

D’autre part, 'idée a été défendue que les créances du



chef de sauvetage doivent en tous cas primer le recours
pour abordage, sans distinction basée sur les dates.

Il est visible que la différence entre ces deux solutions
est susceptible de conciliation et il a été en conséquence
décidé d’inviter la commission a tenir compte des diverses
opinions exprimées en vue de préparer un projet définitif.

*

v x

De la part du Lord Maire et de la Corporation de la
cité, de la part de la Chambre de Commerce, de I’Asso-
ciation des Armateurs de vapeurs, du Barreau et du Corps
des Avoués, enfin de la Compagnie Cunard, la Conférence
a regu dans le grand port de Liverpool le meilleur accueil.
Il est impossible d’unir plus de cordialité a une hospitalité
plus fastueuse. L’expression de notre vive et sincere
gratitude a été transmise a nos hotes.

En marquant ainsi sous les formes les plus diverses
I'importance grandissante qui s’attache au mouvement en
faveur de l'unification du droit maritime, ils ont consacré
la Conférence de Liverpool comme une manifestation
importante et un grand succés. Sa pleine réussite fait parti-
culiérement honneur a Sir William Kennedy qui a conduit
ces débats avec un tact parfait, une compétence et une
autorité sans égales. En méme temps il serait injuste de ne
pas mentionner ici le zéle infatigable dont ont fait preuve
dans l'organisation de la Conférence Sir Alfred Jones,
président de la Chambre de Commerce de Liverpool,
M. Charles Mc Arthur. membre du Parlement, et les
secrétaires du Comité d’organisation, MM. William Gow,
Leslie Scott et James D. Barker. A tous, ’hommage de
notre profonde reconnaissance !

Le Secretaive general
Louis FRANCK.



Résolutions de la Conférence de Liverpool

Conférence diplomatique internationale

Les membres anglais de la Conférence ont voté a 'una-
nimité la résolution suivante :

Les représentants des armateurs, négociants et
assureurs britanniques présents a cette Conférence,
sont d’avis que dans l'intérét du commerce internatio-
nal de ce pays, il est de la plus haute importance que
le Gouvernement de Sa Majesté soit représenté a la
Conférence Internationale convoquée par le Gouver-
nement belge en vue d’examiner les avant-projets de
traité sur I’abordage et 1’assistance en mer.

Les secrétaires sont chargés de soumettre respec-
tueusement une copie de la présente résolution au
Gouvernement de Sa Majesté.



Résolutions de la Conférence de Liverpool
11

Avant-Projet de traité sur la limitation de la

responsabilité des propriétaires de navires (*)

(Adopté sous les réserves contenues dans la

Résolution imprimée a la suite de cet avant-projet)

ARTICLE I

Au cas ou un dommage ou une perte est
(1) occasionné 4 des biens, marchandises ou tons autres
objets quels qu’ils soient se trouvant a bord du navire ou
(2) occasionné par suite de navigation fautive de ce navire
a4 un autre navire, ou a des biens, marchandises ou
autres objets quels qu’ils soient se trouvant a bord d’un
autre navire de méme que
(3) aux digues, quais ou autres objets fixes, ainsi que pour
le relévement d’épaves,
la responsabilité du propriétaire est limitée, pour chaque
voyage :
a) Au navire ou a sa valeur, a la fin du voyage, au choix
du propriétaire;
b) au fret net du voyage jusqu’a sa fin;

{*} Voir I'avant-projet qui était en discussion, a la page 1.
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¢) aux indemnités dues au propriétaire pour les faits
d’avarie commune, d’abordage, ou autres dommages subis
par le navire pendant le voyage, sous déduction des dé-
penses faites pour mettre le navire en état d’accomplir le
voyage.

Le droit des créanciers ne comprend pas le recours de
propriétaire contre 'assureur.

Le fret net s’entend du fret brut et du prix de passage,
méme payés d’avance, déduction faite des charges qui leur
sont propres.

Le voyage sera réputé fini, aprés débarquement final
des marchandises et des passagers se trouvant & bord du
navire et renseignés aux manifestes, au moment ou I’'obli-
gation est née, et, en cas d’obligations successives, apres
débarquement final de 'ensemble des marchandises et des
passagers se trouvant & bord, au moment tant de l'un que
de lautre événement.

Si le navire ne porte ni marchandises, ni passagers, le
voyage sera réputé fini au premier port ou il abordera, ou
au port méme ou il se trouve.

ArT. I1

Si le propriétaire opte pour l'abandon en nature et
ne leffectue que postérieurement a la fin du voyage, il
n’est libéré que jusqu’a concurrence de la valeur du navire
au moment de 'abandon et il reste tenu de la différence
entre cette valeur et celle qu’avait le navire 4 la fin du
voyage.

Art. III

Dans le cas prévu a l'article IT et en prévision du cas
ou le propriétaire opterait en ce qui concerne le navire
pour le payement de sa valeur a la fin du voyage, I'éva-
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luation pourra & tout moment, aprés la fin du voyage,
étre fixée contradictoirement 4 la demande de la partie la
plus diligente.

ArT. IV

Le propriétaire a la faculté de substituer aux modes de
libération prévus a l'art. I, le payement d’une indemnité
limitée pour chaque voyage a £ 8 — par tonne de jauge
brute de son navire.

ArT. V

Sl existe un droit de préférence sur le navire ou sur
le fret en faveur de créanciers a I'égard desquels la
limitation de la responsabilité n’est pas admise, le proprié-
taire du navire sera personnellement tenu de compléter en
espéces, jusqu’a concurrence des sommes prélevées par ces
créanciers, les valeurs formant la limite de sa responsabi-
lité.

ArT. VI.

La limitation de responsabilité déterminée par les
articles qui précédent, ne peut étre invoquée en cas de
faute personnelle du propriétaire. Elle n’est pas admise
pour les gages du capitaine et de 'équipage.

ArT. VII.

Lorsque, d’aprés les législations applicables, la limita-
tion de la responsabilité pour les dommages aux biens est
différente de celle pour les 1ésions corporelles, le présent
traité n’aura d’effet qu’en ce qui concerne les dommages
aux biens.
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RESOLUTION

La Conférence, approuvant les principes formulés
dans I’avant-projet de traité sur la Limitation de la
Responsabilité des Propriétaires de navires tel qu’il a
¢été modifié par les résolutions prises a cette conférence,
prie le Bureau Permanent de désigner une commission

a) pour revoir les détails de I’avant-projet, en vue
d’appliquer les principes approuvés par la Conférence ;

b) pour considérer les questions tant de principe
que d’application que soulévent le paragraphe c) de
Part. 1 etla clause additionnelle d) proposée par un
amendement de M. Acland ainsi que pour préciser
plus nettement les mots « fret » et « fret net » ;

c) pour en faire rapport, le plus rapidement pos-
sible, au Bureau Permanent.



Résolution de 1a Conférence de Liverpool.
III.

Hypotheques et Priviléges Maritimes (1)

La Conférence a adopté 4 l'unanimité la résolution

suivante proposée par M. le Juge KENNEDY, Président.

«

«

»

«

«

« La Conférence, considérant, en présence des dis-
cussions et des propositions hautement intéressantes
produites a cette réunion, qu’il y a toute probabilité
que ’on pourra parvenir a concilier les divergences
d’opinions encore subsistant, considérant en outre,
que la forme et le texte de ’avant-projet tel qu’il est
congu a présent, pourraient étre utilement revisés,
prie le Bureau Permanent d’en référer a nouveau
a la Commission déja nommée en ajoutant aux mem-
bres de cette commission les noms de MM. Morel
Spiers, Le Jeune Leslie Scott. William Gow et
James Simpson ».

La Commission sera donc composée de :

MM. R. B. D. Acland, (Londres); C. D. Asser ]r.

(Amsterdam) ; Fr. Berlingieri, (Génes); T. G. Carver,

{r) Voir l'avant-projet de traité a la page 4.



-— XV —

(Londres ; Louis Franck, (Anvers); Henri Fromageot,
(Paris); William Gow, (Liverpool); Léon Hennebicq,
(Bruxelles); Ch. LeJeune, (Auvers); Ch. Lyon-Caen,
(Paris); Prof. Dr. A. Marghieri, (Naples); B. Morel-Spiers
(Dunkerque) ; Dr. Alfred Sieveking, (Hambourg); Leslie
Scott, (Liverpool) ; James Simpson, (Liverpool); Dr.
Antonio Vio (Fiume).



Comité Maritime International

STATUTS

ARrT. 1. — Le Comité maritime international se propose :

a) de contribuer par ses conférences, ses publications et ses
autres travaux a I’Unification du droit maritime;

0) de provoquer la création d’associations nationales pour
I’Unification du Droit maritime;

¢) de maintenir entre ces associations des rapports réguliers et
une action concordante.

ARrT. 2. — Le Comité Maritime International se compose de
membres titulaires et de dé¢légués des associations nationales.

Les membres fondateurs sont de droit membres titulaires.
Leur nombre est limité, en général, 4 neuf par pays.

Le nombre de délégués des associations nationales est limité
4 six par pays.

Pour compléter le nombre des membies titulaires, comme en
cas de vacance, il pourra éwre procédé a 'élection, a la premiére
réunion des membres titulaires qui suivra la constitution du
Comité ou la vacance. L’élection a lieu au scrutin secret entre
les titulaires a la majorité absolue des suffrages exprimés. Dans
I'intervalle entre deux conférences, les nouveaux membres sont
désignés par le Bureau permanent. La prolongation de leur
mandat est soumise a la ratification de la prochaine Conférence.

ArT. 3. — Chaque conférence compose son bureau et prend
les mesures nécessaires pour veiller a I'exécution de ses décisions
et a la préparation des réunions prochaines; a défaut de décisions
a cet égard, il y sera pourvu comme dit 4 I'article suivant.

ART. 4. — Dans lintervalle entre les conférences, 'admini-
stration du Comit¢ est confiée 4 un bureau permanent.Le bureau
permanent nommé pour trois ans, se compose :

10 d'un président, d’un vice-président, et d’un secrétaire, qui
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pourvoiront aux rapports avec les associations nationales, a la
gestion ordinaire et a I'exécution des décisions du Comité;

29 de membres nommés a raison d’'un délégué par pays repré-
senté dans le Comité et choisis soit parmi les membres titulaires,
soit parmi les délégués des associations nationales.

Le bureau ainsi composé arréte le cas échéant le programme
des réunions. Il prend les mesures nécessaires pour assurer la
représentation des pays dans lesquels il n’existe pas d’associa-
tion nationale autonome.

Les membres du bureau permanent sont nommeés par le Comité
Maritime International, Les élections se font au scrutin secret et
a la majorité absolue des membres présents.

ART. 5. — Les membres titulaires du Comité Maritime Inter-
national payent une contribution annuelle de vingt-cing francs.
Peuvent étre réputés démissionnaires, les membres qui restent
en défaut de verser cette cotisation.

ARrT. 6. — Les associations nationales seront invitées a contri-
buer aux frais du Comité.

ArT. 7. — La durée du mandat des membres titulaires est
indéfinie ; elle peut prendre fin par démission ou par délibération
du Comité,

ARrT. 8. — Les présents statuts peuvent toujours étre modifiés
sur la proposition du bureau ct aprés mise a 'ordre du jour dela
réunion.

ART. 9. — Le Comité Maritime International se réunira, a
moins de circonstances imprévues, au moins une fois par an. Il
désigne directement ou par délégation le lieu et la date de la
conférence. Il sera convoqué en outre extraordinairement par
décision du bureau permanent ou a la demande de quinze
membres. Dans ce cas il se réunira dans le pays ou se trouvera
établi le siége du bureau permanent.

Aucun vote ne sera valablement acquis si plus de la moitié des
pays ayant constitué des associations affiliées au Comité n’est
représentée, et si le vote ne réunit la majorité absolue des pays
représentés, les membres votant par nationalité.

ART. 10. — Le Comité désignera tous les trois ans le siége du
Bureau permanent.



Burean permanent du Comité

EXERCICE 1904—1907

Président : M. A. BEErNAERT, Ministre d’Etat, ancien Ministre
des Finances, ancien Président de la Chambre
des Représentants, Membre de D'Institut de
France, Président de I’Association Belge pour
I’Unification du Droit Maritime, etc. Bruxelles

Vice-Président : M. CHarLES LE JEUNE, Vice-Président de I’Asso-
ciation belge pour 1'Unification du Droit
maritime, Anvers.

Secrétaire : M. Louis Franck, Avocat 4 Anvers.

Conseillers : MM. CH. Mc. ArTHUR. Membre du Parlement, an-

' cien Président de la Chambre de;Commerce, 4
Liverpool (Angleterre).

F. C. Autran, Avocat & Marseille, Directeur dc
la « Revue Internationale de Droit Maritime »,
Président de I’Association Frangaise de Droit
Maritime (France).

Coroman pE Frst, Conseiller ministériel,  Vice-
Président du Gouvernement {royal hongrois
maritime, Directeur-gérant ; de I’Association
Hongroise de Droit Maritime. Fiume(Hongrie)

E. DE GuNTHER, Président de I’Association sué-
doise de Droit Maritime 4 Stockholm (Suéde.

Conseillers : MM. A HiNnDENBURG, Avocat a4 la Cour Supréme,
Président de 1’Association danoise de Droit
Maritime a Copenhague (Danemark).
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Dr. G. MarTINOLICH, Avocat 4 Trieste, Secrétaire
de I’Association autrichienne de Droit Maritime
(Autriche).

N. Matsunami, Professeur a I’Université, Secré-
taire de I’Association japonaise de Droit Mari-
time, Tokio (Japon).

Dr. Oscar Pratou,Professeur de Droit Maritime,
Président de [I'Association norvégienne de
Droit Maritime internationnal a Christiania.
(Norvége).

HarriNnGTON PurnaMm, Avocat au Barreau de
New-York (Etats Unis).

E. N. RaHUSEN, Avocat et Sénateur 4 Amsterdam
Président du Comité hollandais de Droit
Maritime (Pays-Bas).

Dr. F Sieveking, Président de la Cour supé-
rieure Hanséatique, a4 Hambourg, ancien
Président de « I'International Law Association»
Président du Deutscher Verein fiir Internatio-
nales Seerecht» (Allemagne).

Dr. A. MarGHIERI, Avocat et député, Professeur
a I'Université, Naples, Président de I’Associa-
tion italienne de Droit Maritime (Italie).



MM.

Membres du Comité Maritime International.

Lord ArversTong, Lord Chief Justice of England, Prési-
dent du Maritime Law Committee, Londres.

le Comte Apponyl, Conseiller intime actuel de Sa Majesté
Imp. & Roy. Apost., Député, Président de I’Association
Hongroise de Droit Maritime, Buda-Pest.

le Baron AricHI, Vice-Amiral, Tokio.

le Prof. AscoLr1, de I’Université de Venise.

T. M. C. Asser, Ministre d’Etat, Ancien Professeur a
'Université d’Amsterdam, Membre di Conseil d’Etat
des Pays-Bas, La Haye.

Axel ApPPELBERG, Directeur d’Assurances, Gothembourg.

F. C. AuTtran, Avocat, Directeur de la Revue Internatio-
nale de Droit Maritime, Président de 1’Association
Frangaise de Droit Maritime, Marseille.

BaLLin, Directeur général de la Hamburg-Amerika Linie,
Hambourg.

Charles Bauss, Avocat 4 Anvers.

A. BeerNAERT, Ministre d’Etat, Ancien Ministre des
Finances, Ancien Président de la Chambre des Repré-
sentants, Membre de I'Institut de Prance, Président du
Comité Maritiine International, Président de 1’Associa-
tion Belge pour l'unification du droit Maritiine, Prési-
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COMITE MARITIME INTERNATIONAL.

Conférence de Liverpool 1905.

ORDRE DU JOUR

MERCREDI, I4 JUIN 1905.

A 3 heures de 'aprés-midi : Séance solennelle au « Town Hall »
réception par le Lord Maire de Liverpool et par le
Comité de réception.

Mesures d’organisation.

De 4 4 6 heures aprés-midi : Réception offerte aux membres de

la Conférence par le Lord Maire de Liverpool.

JEUDI 15 JUIN

A g 1/2 heures du matin : Abordage et Sauvetage : Rapport sur la
Conférence diplomatique de Bruxelles et sur les travaux du
Comité Maritime International ; 2¢ Avant-projet de traite
sur la Limitation de la Responsabilité des Proprictaires de
Navires. Discussion générale sur l'avant-projet de traité
soumis a la Conférence ; 3° Discussion des articles.

Apres-midi : Continuation de la discussion.

VENDREDI 16 JUIN

A g 1/2 heures : Mesures a prendre pour assurer la mise en pra-
tique des résolutions votées quant a la Limitation de la
Responsabilité.

Avant-projet de traité sur les Hypothéques et Priviléges maritimes.
Discussion.
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time International).



COMITE MARITIME INTERNATIONAL

CONFERENCE DE LIVERPOOL

Avant-Projet de traité sur la Limitation
de la Responsabilité des Propriétaires de Navires

ArTICLE .

Lorsque le propriétaire de navire est tenu, aux termes
des législations nationales, des faits du capitaine et de
I'équipage ou des engagements contractés en vertu des
attributions légales du capitaine, sa responsabilité est pour
chaque voyage, limitée :

a). Au navire ou 4 sa valeur, 4 la fin du voyage, au
choix du propriétaire ;

b). au fret net du voyage jusqu’a sa fin;

¢). aux indemnités dues au propriétaire pour les faits
d'avarie commune, d’abordage, ou autres dommages subis
par le navire pendant le voyage, sous déduction des dé-
penses faites pour mettre le navire en état d’accomplir le
voyage.

Le droit des créanciers ne comprend pas le recours du
propriétaire contre l'assureur.

Le frct net s’étend du fret brut et du prix de passage,
méme payés d’avance, déduction faite des charges qui leur
sont propres.

Le voyage sera réputé fini, aprés débarquement final
des marchandises et des passagers se trouvant a bord du



—9_

navire et renseignés aux manifestes, au moment ou l'obli-
gation est née, et, en cas d’obligations successives, apreés
débarquement final de ’ensemble des marchandises et des
passagers se trouvant a bord, au moment tant de I'un que
de l'autre événement.

Si le navire ne porte ni marchandises, ni passagers,
le voyage sera réputé fini au premier port ou il abordera,
ou au port méme ou il se trouve.

ArT. 11.

Si le propriétaire opte pour 'abandon en nature et ne
I'effectue que postérieurement a la fin du voyage, il n’est
libéré que jusqu’a concurrence de la valeur du navire au
moment de I'abandon ct il reste tenu de la différence cntre
cette valeur et celle qu’avait le navire a la fin du voyage.

ArT. III.

Dans le cas prévu a l'article II et en prévision du cas
ou le propriétaire opterait en ce qui concerne le navire
pour le payement de sa valeur 4 la fin du voyage, I’éva-
luation pourra a tout moment, aprés la fin du voyage, étre
fixée contradictorement a la demande de la partie la plus
diligente.

ArT. 1IV.

Le propriétaire a la faculté de substituer aux modes
de libération prévus a l'art I, le payement d’une indem-
nité limitée pour chaque voyage 4 £ 8 — par tonne de
jauge brute de son navire.

ArT. V.

S’1l existe un droit de préférence sur le navire ou sur le
fret en faveur de créanciers a ’égard desquels la limitation
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de la responsabilité n’est pas admise, le propriétaire du
navire sera personnellement tenu de compléter en espéces,
jusqu’a concurrence des sommes prélevées par ces créan-
ciers, les valeurs formant la limite de sa responsabilité.

Art. VI.

La limitation de responsabilité déterminée par les arti-
cles qui précédent, s'applique aux contrats conclus, méme
par le propriétaire du navire, dés que leur exécution
rentre dans les fonctions légales du capitaine, sans qu’'il
y ait lieu de distinguer si la violation de ces contrats est
diie 4 une personne de 1’équipage ou non, les cas de
faute personnelle du propriétaire seul exceptés. Elle s’ap-
plique aussi aux dommages causés aux digues, quais et
autres objets fixes, ainsi qu’au relévement des épaves. Elle
n'est pas admise pour les gages du capitaine et de I’équi-

page.
ArT. VII.

Lorsque, d’apres les législations applicables, la limita-
tion de la responsabilité pour les dommages aux biens est
différente de celle pour les 1ésions corporelles, le présent
traité n'aura d’elfet qu’'en ce qui concerne les dommages
aux biens.



Avant-projet de traité
sur les Hypothéques et Privileges Maritimes

ART. I.

Les hypothéques, mortgages, gages sur navires régu-
lierement établis et rendus publics dans chacun des pays
contractants, seront respectés dans tous les autres et y
produiront le méme effet que dans leur pays d’origine, sauf
ce qui sera dit ci-aprés pour les priviléges.

ART. 2.

Les hypothéques maritimes et autres droits similaires
sont primés par les privileges.

ArT. 3.

Sont privilégiés sur les navires :

1° Les créances du chef de frais de justice, taxes et
impots publics, des frais de garde et de conservation.

2° Les indemnités dues pour sauvetage, pilotage, remor-
quage et avarie commune pendant le dernier voyage.

3° Les gages du capitaine et de 'équipage, depuis le
dernier engagement, mais avec, au plus, une durée de 12
mois.

4° Les créances du chef de dommages causés par abor-
dage.

5° Les débours du capitaine, les avances lui faites pour
les besoins du navire pendant le dernier voyage, le prét a
la grosse, les dommages-intéréts pour avaries et man-
quants, les créances pour réparations, fournitures, vic-
tuailles, équipement, main-d’ceuvre, pour autant seulement
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que ces créances soient nées et exercées au port ou le
navire se trouve, ou dans les ports du méme pays ou il fait
escale pendant le méme voyage.

ART. 4.

Le privilége accordé par l'article précédent ne subsiste
que si la créance dont s’agit est justifiée dans les formes
requises, soit par la loi du pays ou elle est née, soit par
la lo1 nationale du navire, et satisfait aux conditions impo-
sées par l'une ou l'autre de ces lois pour le maintien du

privilege.
ART. 5.

Dans le cas ou le privilege n'est pas restreint aux cré-
ances nées pendant le dernier voyage, l'ordre des privi-
léges est en sens inverse de la date des voyages.

Pour un méme voyage, le rang se régle conformément a
I'énumération donnée par 'article 3. Les créances figurant
a un méme numéro dans cet article viennent au marc le
franc. :

ART. 6.

Le caractere privilégié de toute créance se prescrit par
un an.

Les lois nationales rcglent l'effet du transfert de la pro-
priété du navire en ce qui concerne les priviléges et hypo-
théques.

Note complémentaire

La Conférence d’Amsterdam avait exprimé le désir de
voir constituer une Commission chargée de préparer un
avant-projet de traité sur les Hypothéques et Priviléges
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maritimes. Le Bureau permanent a composé cette commis-
sion comme suit :

MM. R. B. D. AcLanD, Londres.
C. D. ASSER, Jr., Amsterdam.
FRr. BERLINGIERI, Génes.
T. G. Carver, K. C. Londres.
Louis Franck, Anvers.
HeNR1I FROMAGEOT, Paris.
LioN HENNEBICQ, Bruxelles.
CH. Lyon-CAEgN, Paris.
Prof. Dr. A. MARGHIERI, Naples.
GEORGE G. Phillimore, Londres.
Dr. ALFRED SIEVEKING, Hambourg.
Dr. ANTONIO V10, Fiume.

A la commission ainsi composce, le Bureau a soumis
I'avant-projet dont le texte figure en téte de cette notec.
Mais diverses circonstances et notamment la datc trés
rapprochée de la Conférence de Liverpool ayant empéche
la Commission de se réunir, le projet ci-dessus a simple-
ment donné lieu 4 quelques observations communiquces
par écrit dont les principales seront sans doule repro-
duites a la Conférence et dont quelques-unes peuvent étre
résumées ci-apres.

L’article 1, conformément aux vues généralement expri-
mées a Amsterdam, établit le principe que les hypothé-
ques et droits similaires, du moment ou leur constitution
et leur publication ont eu lieu conformément a la loi natio-
nale, seront respectés dans les autres pays contractants et
y produiront le méme effet que dans le pays d’origine. On
laisse par conséquent en dehors du traité international
tout ce qui concerne la constitution et le mode de publi-
cité des hypothéques. Le traité ne sera conclu qu’avec
des Etats ayant en matiére hypothécaire un systéme suffi-
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sant de publicité, mais lés détails sont du domaine de
a I&gislation nationale.

Adopter un autre systéme eat conduit a créer un droit
hypothécaire international fort complexe. C’eut été difficile
et peu utile, car les vraies difficultés de la question sur-
gissent 4 propos de I'étendue de I'hypothéque et a propos
des privileges. Pour I'étendue de I'hypotheque, le texte
proposé donne une solution simple : I'hypotheéque aura
partout la méme étendue qu’elle a dans son pays d’origine :
si, par exemple dans celui-ci elle s’étend au fret, elle aura
le méme effet partout.

Il a été proposé, au point de vue de la publicité, d’éri-
ger en régle internationale T'obligation de mentionner les
hypothéques sur l'acte de propriété du navire. La Confé-
rence aura a examiner si elle estime devoir entrer dans ces
vues.

L’article 2 n’a pas donné lieu & observation. Il érige en
régle internationale le principe selon lequel les priviléges,
étant accordés par des raisons d’intérét général, priment
I’hypothéque, uniquement basée sur la volonté des parties.

L’article 3 établit 5 classes de priviléges. Dans cette
classification, on s’est préoccupé de la nature des créan-
ces, sans accepter d’une fagon absolue la régle anglaise
selon laquelle les créances devraient étre privilégiées en
ordre inverse de leur date. Mais on a appliqué cette régle
pour classer les priviléges nés au cours de voyages suc-
cessifs : les derniers en date seront ici les premiers en
rang. (Voir art. 5)

Passons maintenant briévement en revue les 5 caté-
gories de priviléges établies & l'article 3.

En premier liew, viennent les créances du chef de frais
de justices, taxes et impots publics, {rais de garde et de
conservation. Ce rang se justifie par lui-méme.
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En seccond lien, on a placé les indemnités dues pour sau-
vetage, pilotage et remorquage et avarie commune pendant
le dernier voyage. Le privilége accordé a la créance de
remorquage a été critiqué. Il figure toutefors dans nombre
de lois. La Conférence décidera.

Les autres créances mentionnées sous ce numéro,
savoir le sauvetage, le pilotage et l'avarie commune,
paraissent au contraire mériter a tous égards le rang qui
leur est accordé.

Au troisieme vang viennent les gages du capitaine et de
I’équipage. Il parait toutefois raisonnable, quelque sym-
pathiques que soient ces créances, de ne pas laisser s’ac-
cumuler les arriérés; de la la restriction qui limite le
privilege au dernier engagement, c’est-a-dire au temps
qui s’est écoulé depuis la cloture du dernier role d’équi-
page, avec un maximum de I2 mois.

En quatrieme liew vient la créance du chef d’abordage.
On a fait observer qu’en droit anglais, la formule est plus
large et s’applique non seulement au choc entre deux
navires, mais a tous dommages occasionnés par faute a des
tiers. On peut admettre cette extension absolument comme
on peut soutenir que les privileges devant étre restreints
autant que possible, il suffit de s’occuper du cas le plus
fréquent et le plus important.

Un membre a proposé de mettre le privilege du chef
d’abordage aprés les privileges accordés aux préteurs a
la grosse et aux réclamateurs pour avaries et manquants.
Cette solution n’a pas rencontré 'adhésion de la majorité
de la commission. Il parait certain que le créancier, qui a
traité volontairement avec le capitaine, ne peut primer
celui qui, contre son gré, est devenu la victime d’un quasi-
délit. Il faut d’ailleurs, en ces maltiéres internationales,
faire preuve d’esprit de conciliation ; or, on ne peut espé-
rer de faire aboutir un projet d’entente s’il s’écarte d’une
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facon absolue des regles du droit anglo-américain sur un
point aussi essentiel.

Au 5° de 'article 3, la réserve insérée pour les créances
du chef de réparations, fournitures, victuailles, main d’ceu-
vre, a été critiquée. Il parait cependant que sil’on accorde
un privilcge aux créanciers de cette espéce, — privilége
qui restera occulte et que par conséquent un préteur
hypothécaire nouveau ou d’autres personnes faisant c1édit
au navire peuvent ignorer, — la moindre des exigences est
que ces créanciers fassent diligence. S’ils laissent partir
le navire sans se faire payer ou sans obtenir une garan-
tie, ils agissent contrairement aux usages et ne peuvent
vraiment se plaindre d’étre réduits au role de créanciers
ordinaires. C’est encore un point sur lequel la Conférence
aura a statuer.

A larticle 4, il est stipulé que les questions de preuve et
de forme doivent étre laissées aux lois nationales. Les
pays contractants doivent a cet égard faire crédit a leurs
législations respectives. Une fois ce principe posé, la véri-
fication en est facile. Toutefois, pour donner plus de lati-
tude, l'article prévoit qu’il suffit que la créance soit jus-
tifiée, soit d’aprés la loi du pays ou elle est née, soit
d’aprés la loi nationale du navire.

L’article 5 s’occupe de la difficile question du rang que
les privileges ont entre cux et adopte les deux régles
sutvantes : 1) dans un mémec voyage, le rang est réglé
conformément a larticle 3. Les créances figurant a un
méme numéro dans cet article viennent au méme rang. Il
est toutefois proposé de faire exception pour le prét a la
grosse et de rétablir pour lui la régle de 'ordre inverse
des dates.

2) S’ y a plusieurs voyages, ordre des privileges est
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en sens inverse de la date des voyages, conformément i
un principe souvent suivi en droit anglais.

A Tarticle 6 1l est stipulé une prescription spéciale pour
le caractére privilégié de la créance. L’intérét du crédit
maritime réclame que le nombre et la durée des priviléges
ne soient pas excessifs. Il ne faut pas oublier que plu-
sieurs des créances dont il s’agit ne jouissent en droit
commun d’aucune préférence quelconque. Sion leur accor-
de cette faveur en matiére maritime, il faut répéter ici
que c’est bien le moins que les créanciers usent de dili-
gence. Une fois la prescription acquise, la créance n’est
d’ailleurs pas perdue, elle devient simplement chirogra-
phaire.

Restait a régler l'effet sur les priviléges du transfert de
la propriété des navires. Ici encore, on s’en est référé aux
lois nationales.

En résumé, Pavant-projct de traité soumis a la Confé-
rence sous réserve de modifications et d'améliorations, a
pour seule prétention de pouvoir servir de base i la
discussion et répond a I'idée, qui se dégage des discussions
d’Amsterdam, savoir: il faut, dans ce domaine, limiter I’in-
tervention internationale au strict nécessaire.



Conflits de loi en matiéres de Fret

Questionnaire sur le Fret .
A. — Sur qucls points convicndrait-il de régler internatio-
nalement les conflits de lois existant en matiére de
fret ?
B. — Quelles sont, dans chaque cas, les mcilleures solu-

tions a préconiser ?
Spécialement :

1. — Fret pro rata itineris.

Est-ce qu’un fret est du quand le navire se perd en cours
de route, mais que les marchandises sont sauvées en tout
ou en partie? Dans quelles proportions, ou sur quelles
bases?

2. — Du fret en cas de vente de la cargaison.
Est-ce que le fret est du pour les marchandises vendues
en cours de route
I. pour les besoins du navire,
2. par suite de leur état d’avarie
a) si celui-ci est du au vice propre,
b) s'll est du a une lortune de mer ?
Dans quelles proportions, ou sur quelles bases?

3. — Du fret au cas ou le navire est condamné,
Est-ce qu’un fret est du quand le navire est condamné
au port de refuge ou ne peut achever son voyage, mais
que la cargaison, réexpédiée par un autre navire parvient a
destination? Sur quelles bases et dans quelles proportions ?



— 19 —

4. — Question du demi-fret et du fret sur le vide,
Dans le cas ou laffréteur rompt le voyage avant tout
chargement ou ne charge qu'une partie de la marchandise
engagée, — convient-il de fixer législativement 'indemnité
due (demi-fret et fret sur le vide), ou convient-il de s’en
référer au droit commun en matiére de dommages-intéréts?

5. — Retard du chargement et au déchargement.
Doit-on considérer les surestaries comme un supplément
de [ret ou comme une indemnité?
Convient-il de subordonner leur débition & une protes-
tation écrite, tout au moins par correspondance ?

Note

Le Comité néerlandais de Droit Maritime a cxprimé le
désir de voir porter a lordre du jour de la Conférence de
Liverpool les conflits de lois en matiére de Fret.

Peu de questions sont plus complexes. Il pcut étre sou-
tenu que s’agissant d'une matiére soumise aux contrats
des parties, il appartient a celles-ci soit de convenir
expressément ou tacitement de la loi1 qui régira leurs
accords, soit de s’exprimer avec netteté sur les difficultés
naissant de la divergence des législations. Il faut cepen-
dant reconnaitre quc certaines difficultés reviennent si
fréquemment qu’il importerait beaucoup qu’au moins sur les
principales d’entre elles un régime uniforme pit étre établi.

Le questionnaire qu’on trouvera plus loin commence
par une question générale : sur quelles bases conviendrait-
il de régler internationalement les conflits de lois existant
en matiére de Fret? Il est ensuite demandé quelles sont,
dans chacun de ces cas, les meilleures solutions a préco-
niser.
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Pour fixer les idées, cing sources de conflits sont indi-
quées.

1. — Perte du navire. — C’est d’abord la question
de savoir si un fret est di quand le navire se perd en
cours de route, mais que les marchandises sont sauvées
en tout ou en partie? Faut-il alors admettre que le trans-
port de la marchandise jusqu’au lieu ou elle parvient a
procuré a son propriétaire un avantage en échange du-
quel il doit le payement du fret proportionnnel ? Quelle
sera la base de cette proportion? Sera-ce l'utilité réelle
estimée dans chaque cas, ou bien procédera-t-on a un
simple calcul de distances. Si l'on n’adopte pas cette solu-
tion, faut-il, au contraire, décider que le contrat de trans-
port est indivisible et qu’en pareil cas, aucun fret n’est da?

2. — Innavigabilité du navire. - Une question simi-
laire se présente lorsque le navire, ayant conduit sa mar-
chandise jusqu’a un port de refuge, y est condamné. Y
a-t-il lieu 4 un fret proportionnel ou bien aucun {ret n’est-il
d; et si la marchandise arrive a4 destination par. un autre
navire, comment se réglera la différence dc fret en plus
ou en moins? Les législations, autant que les décisions
des Cours et tribunaux, différent assez sensiblement sous
ce rapport.

3. — Vente de la cargaison. — Dans une autre hypo-
thése, c’est le navire qui parvient a destination, mais en
cours de route, il a é1é nécessaire de vendre la cargaison.
Tantdt cette mesure aura été prise pour les besoins du
navire, tantot elle sera devenue nécessaire parce que la
marchandise, par vice propre, n’aura pas pu finir le voyage;
tantot la cargaison aura été avariée par fortune de mer et
vendue afin qu’elle n’arrive pas complétement gatée au port
de destination. Que devient le fret dans ces diverses
hypotheses? Clest I'objet de la 3™ question.
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4. — Demi fret et fret sur le vide. — Certaines légis-
lations permettent a l'affréteur de rompre le voyage avant
tout chargement en payant a forfait une indemnité égalc au
demi fret. D’autres, au contraire, appliquent simplement
le droit commun et laissent aux juges le soin d’arbitrer
ce qui pent revenir en pareil cas a larmateur. — Quel
systéme faut-il préférer ?

Une question semblable se pose lorsque laffréteur, au
lieu de se refuser a tout chargement, n’embarque qu’une
partie de la marchandise qu’il avait promise de mettre a
bord. On admet généralement qu’il doit, en ce cas, le fret
sur le vide comme il 'eut dil sur le plein; mais encore les
législations ne sont-elles pas unanimes. C’cst la 4™ ques-
tion.

Faut-il résoudre cette question dans une convention
internationale : suffit-il qu'on s’en rélére a la convention
des parties et a la sagesse des législations existantes ?

5. — Retards dans le chargement et le décharge-
ment. — Peu de régles juridiques donncnt lieu a plus de
litiges que les affaires de surestaries. - Il ne semble pas

qu'on puisse songer a les régler intcrnationalement. La
matiére est trop complexe. Elle est trop influencée aussi
par les contrats conclus dans chaque cas. Mais certaines
législations subordonnent la débition de lindemnité de
surestaries a une protestation préalable, qui tantdt doit se
faire par exploit, tantét peut étre faite par correspondance;
mais toujours, c’est une formalité qui doit étre observée
sous peine de déchéance. — Ces formalités, dans des
matiéres d’ordre international, ont le grave inconvénient
d’étre souvent ignorées par les intéressés qui négligent de
les remplir et se trouvent ainsi privés de leurs droits. Dans
d’autres cas, le capitaine s’est mis en régle au point de
vue de la loi du port ou 1l se trouve, mais les hasards de
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I'affaire ou de la procédure font que le procés doit se
poursuivre dans un autre pays et la, 'absence de mise cn
demeure lui est opposée victorieusement. Le mal est réel;
il appartient a la Conférence d’examiner s'il est assez grave
pour pouvoir faire I'objet d’un accord international?

Dans l'affirmative, il faudra se prononcer sur la solution
uniforme a adopter.




COMITE MARITIME INTERNATIONAL

CONFERENCE DE LIVERPOOL
(JUIN 1905)

Note sur le projet de traité international réglant
la Limitation de la responsabilité des armmateurs
et les travaux antérieurs du Comité 4 ce snjet.

La question de la Responsabilité des propriétaires de navires
a fait & plusieurs reprises 'objet des travaux de la Conférence.
L’¢tude comparative des diverses législations a été publiée en
des rapports trés complets. Les projets présentés par plusieurs
commissions, les discussions et les votes des Conférences de
Londres, de Paris, de Ilambourg ct d’Amsterdam, forment un
ensemble assez compact de documents préparatoires qu’il ne
sera pas inutile de résumer briévement.

Toutes les législations limitent plus ou moins cette responsa-
bilité. (1)

Deux systémes principaux sont en présence : celul du droit
anglais et celul des législations du Continent et de ’Amérique,
avec, parmi celles-ci, certaines variations. — Le premier pro-
clame la responsabilité personnelle du propriétaire, mais la limite
4 un maximum légal pour chaque accident, maximum fixé
4 £ 8 par tonne s'il s’agit de dommage matériel, 2 £ 15 s'il s’agit
de dommage corporel avec ou sans dommage matériel. Le
sccond réduit la responsabilité 4 la chose engagée c’est-a-dire au

1) Sauf, semble-t-il, celle du Niearagua. Cattier. p. 35.
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navire et au fret. Cest le droit.d’abandon de la plupart des légis-
lations du Continent et de I’Amérique du Sud ou la limitation
in vem des codes allemands et scandinaves, auxquels s’apparente
celui des Etats-Unis.

En conséquence I'armateur anglais est exposé 4 perdre a la
fois dans une collision et son navire et une valeur approximati-
vement égale a celui-ci (£ 8, voire £ 15 par tonne) ; I'armateur
du Continent ou d’Amérique ne risque jamais que son navire,
méme si celui-ci est en faute et se trouve réduit a I'état d’épave
— plus le fret. Les armateurs anglais ont donc la charge d’une
responsabilité beaucoup plus lourde que les armateurs du reste
du monde.

Apres les échanges de vues de la Conférence d’Anvers de
1898, ou l'on a pu se rendre compte des difficultés que rencon-
trerait l'unification sur ce point, la Conférence de Londres a
adopté un systéme transactionnel donnant & I'armateur le choix
entre ces deux systémes. Voici le texte dec cette décision :

« wev.. La Confévence vecommande Uadoption, comme loi universelle, de
v la végle suivante dans les cas de perte ou de dommages causés aux biens
n par faute de navigation, que ces biens soient flottants ou non.
v L’armatenr pourva & son choix dégager sa vesponsabilité, soit en
abandonnant le navire et le fret, soit en payant une somme d’argent
calculée d’apreés le tonnage du navire. Cette vésolution ne s'applique pas
aux cas de mort et d’accidents causés aux pevsonnes.
w La Confeérence se rvapportant aux résolutions prises ici et a Anvers,
exprime Uavis que de grands inconvénients et de fréquentes injustices
résultent de la diversité des lois maritimes des drverses nations concernant
les conséquences des abordages en mer et la responsabilité des armatenrs,
et elle appuie de tout son pouvoir la proposition de la Chamber of
Shipping of the United Kingdom, d'iuviter le Gouvernement de sa
Majesté a ouvriv une enquéte compléte sur ce point, et elle yecommande
d tous ses membres de signaler la question @ Uattention de lenrs gouver-
nements respectifs. La Confévence prie les membres de son burean de

n porter les vésolutions prises & la connaissance de leuvs divers gouverne-
» nrents. »
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Pratiquement, ce systeme généralise le droit d’abandon du
navire et du fret et en assure le bénéfice anx armateurs anglais,
tout en respectant la sitnation acquise en Angleterre aux navires
de grande valeur et en plagant a I'étranger ces navires sur le
méme pied. C’est, en d’antres termes, le systtme amdcricain et
continental, avec un maximum de tant par tonne.

La Conférence de Paris de 1900 a étendn lapplication dn
principe de Londres en ces termes :

« La solution adoptée pav le Congrés de Londres quant & la limitation
n de la vesponsabilité des proprictaires de navives doit s’appliquer :

» 10 aux dominages causés aux digues, quais et autves objets fixes quel-
» conques.

n 20 aux contrats conclus méme pay le proprictaive du navire, dés que
» leuy exécution ventre dans les fonctions légales du capitaine, sans qu'il y
» ait liew de distinguer st la violation de ces contrats est due a une per-
» sonne de Uéquipage on non, le cas de faute personnelle du proprictaire
» seul excepte.

» 30 La limitation de la vesponsabilité ne doit pas s’étendre anx gages

» du capitatne et de Uéquipage. »
A Hambourg en 1902 il a été décidé :

« La Conférence confirme les vésolutions votées aux Confévences de Lon-
» dres et de Paris, velativement a la limitation de la vesponsabilité des
» armateurs, charge une commission, @ nommer par le Burean,de donner d

» ces veésolutions la forme d’un projet de traité. »

En exécution de cette décision, un Avant-projet de traité, déja
distribné, a été sonmis a la Conférence d’Amsterdam.

A cette réunion, sur les observations de M. Mc Arthur
qui a fait observer que la question n’était pas mfire en Angle-
terre, la délibération suivante a été prise :

« La Conférence, confirmant les vésolutions votées a Londres, approuve
n en premiéve lectuve U Avant-projet de traite ; venvoie a une nouvelle con-
v férence Uexamen des questions de détail et de védaction. »
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L’objet de la présente note est de faciliter cet examen. Nous
indiquons sommairement, aprés chacune des dispositions du
projet, l'état des différentes législations, et les observations,
critiques ou amendements dont le projet a été I'objet jusqu’ici.
Pour les détails, nous renvoyons aux comptes-rendus publiés
précédemment par le Comité Maritime International.

Abréviations :

Cattier p. Etude de Droit comparé sur la Responsabilité des proprictaires
de navive, par M. F. Caltier, avocat Bulletin n° 3 de la Cosie
Serence &’ Anvers, aoiit 1898, page ...

B.noIl, p.  Bulietin du Comité Mavitime International ne 11 (Confévence
@’ Amsterdam, — Compte-rendu), page ...

de V. p. Rapport sur P Avant-projet, par M. L. De Valroger, B. n° 11,

fage ...
Facobs, n°.  Facobs, Le Droit Maritime Belge, 1° ...

ArTICLE 1.

Lorsque le propriétaire de navire est tenu aux
termes des législations nationales des faits du capitaine
et de I’équipage.....

Leégislations actuelles.

Toutes admettent la limitation de la responsabilité quant a ces
faits. La législation portugaise seute fait exception.
Cattier p. 37 et 57.

..... ou des engagements contractés en vertu des
attributions légales du capitaine.....

Leégislations actuelles.

Conformes : Allemagne art 452 ; Danemark, Suéde, Norvége,
art. 8; Belgique 7; France 216; Ttalie 491; Roumanie 501 ;
Venezuela, 493 ; Chili, 879-882 ; Guatamala, 757-760 ; Honduras
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876-879; Portugal 492, 20 § I; San Salvador, 800-803 ; Répn-
blique dominicaine, 216 ; Egypte 30; Turquie, 30 ; Etats-Unis
d’Ameérique, 29 juin 1884, art. 18; Grece, 216, Ilaiti, 213;
Hollande, 321; Allemagne, 486; Suéde, 222 ; Argentine, 880 ;
Monaco 179. Tontefois un trés grand nombre de législations
exceptent expressément de la limitation de la responsabilité les
créances des gens de I’éqnipage pour lenrs salaires.

N’admettent pas cette limitation : Grande Bretagne ; Espagne 586-
7; Costa-Rica, 567-8 ; Péron, 589-590; Brésil, 494; Mexique
671-2.

Cattier . 58 d 5¢.

Rappelons que les codes allemand (art. 486, 2°¢) et scandinaves
limitent méme la responsabilité dn propriétaire lorsque l'action
est basée sur le non accomplissement d'un contrat fait par le
propriétaire en personne et que l’exécntion de la convention
faisait partie des attributions dn capitaine.

Observations, Critiques et Amendements.

ETATS-UNIS. Il fandrait ajonter que la perte on le dommage
doivent avoir été cansés « sans le concours ou la connaissance
du propriétaire. »

B, nex1 p. 111

ITALIE. Selon I’Association « la formule du texte n’est pas
assez absolue et devrait étre plus tranchante. L’allusion aux légis-
lations nationales limite la portée de la résolution qui dans les
veeux de la Conférence devrait étre adoptée par tous les Etats
indépendamment de la condition actnelle de leurs lois respec-
tives. » — L’association propose de snbstitner « armateur » a
« propriétaire de navire », conformément 4 la loi allemande qni
emploie ce mot et 4 plusienrs autres qui accordent expressément
la limitation a Parmatenr méme non propriétaire.

Elle demande qu’il soit dit que le capitaine propriétaire on
copropriétaire de navire ne jonit pas de la limitation.

B.no1r p. 132 d 134.
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..... sa responsabilité est pour chaque voyage limitée:

Législations actuelles.

Clest alusi que dotvent s’ appliguer les législations belges, frangaises
et semble-t-i], tontes celles qui admettent 'abandon. Le proprié-
taire cst tenn de reprodnire le navire dans I'élat on il ¢tait a la
fin dn voyage, quels qu’aient été les événements snbséquents.

(Facobs ne 71 ; Cour de Cass. de Belg. 19 juin 19o4. Voir toutefois
Auntiran Code de U'Abordage, w0 6o5. Dalloz, v. Droit Mar. 328. Pas.
1904, p. 265.)

De méme dans le systeme allemand les droits respectifs des
créanciers du navire sc réglent par voyage ct si le propriétaire,
apres avoir en connaissance de la créance d’nn créancier pour
lequel il ne répond que sur le navire et le frét, envoie le navire
faire un nouvean voyage, sans que lintérét de. ce créancier
Pexige, il devient personnellement responsable du tort que subit
de ce chef le créancier (art. 774).

Eun droit anglais aw contraire la responsabilit¢ est limitée a nn
total de £ 8 on £2 15 par t. pour ClAQUE cas et cette indemnité
est dne méme si le navire a péri dans I'accident ou & la suite de
celui-ci.

Cattier 27, 3.

..... est limitée. ,

a) au navire ou a sa valeur a la fin du voyage au
choix du propriétaire,

b) au frét net du vovage jusqu’a sa fin,

¢) aux indemnités dues aux propriétaires pour les
faits d’avarics commune, d’abordages ou autres dom-
mages subis par lc navirc pendant le voyage, sous
déduction des dépenses faites pour mettre le navire en
état d’accomplir le voyage.

Législations actuelles.

Aucune ne donne an propriétaire le choix offert parl’avant projet sub.a)
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Le droit anglais limite la responsabilité a la valeur du navire,
celle-ci uniformément fixée aux £ 8, £ 15, par tonne pour
chaque cas.

Les autres législations, avec leurs nuances diverses, limitent la
responsabilité au navire et au fret, ce qui revient, pratiquement,
a la valeur réelle du navire et au frét a la fin du voyage. — En
ce qui concerne le frét les rédactions sont assez variables. Les
unes portent simplement le fret (Belgique, 7; Egypte, 30; Répu-
blique dominicaine, 216; France, 216; Gréce 216; Haiti, 213;
Monaco, 179; Venezuela, 493; Turquie, 30). Dans un plus
grand nombre de pays la formule est : Le fret touché ou a
toucher pour le voyage auquel se rapportent les actes du capi-
taine; Argentine, 880; Brésil, 494; Chili, 879; Costa-Rica, 568;
Espagne, 587; Guatemala, 757; Hollande, 321; Honduras, 876;
Mexique, 672; Portugal, 492; San Salvador, 8oo. L’article 756
du code Allemand porte : « ... le fret du voyage a 'occasion
duquel la créance est née. » En France on enseigne que c’est le
fret en cours au moment de I'abandon (de V. p. 62). En Italie,
491, et en Roumanie, 501, le propriétaire doit abandonner le
fret per¢u ou 4 percevoir. Dans quelques législations il est
expressément stipulé que le propriétaire doit faire abandon du
navire et de ses accessoires : Argentine, 880; Costa Rica, 568;
Espagne, 587; Mexiqne, 672.

Calttier . 6.

En Belgique le fret c’est le fret net. (Jacobs n° 52). En France
ce parait étre le fret brut (de V. p. 64). En Allemagne c’est le fret
brut (art. 756) et la méme idée a prévalu dans les travaux qui
ont préparé la rédaction des codes scandinaves (B. no 11 p. 65).

L’art. 775 du code allemand attribue encore aux créanciers du
navire les indemnités dues 4 celui-ci.

Observations, Critiques et Amendements.

BELGIQUE : Il y a lieu de comprendre dans le ¢) 'indemnité
pour assistance (B. 79 11 4. 15). Un membre a proposé de rem-
placer les mots « sous déduction ... » par « sous déduction de
toutes dépenses grevant ces indemnités ». (id. g. 17).



93

FRANCE. — Voyez infra p. 20 l'art. 2 de I'avant projet de
I'association frangaise 10 et 2. Il propose également d’ajouter au

¢) 'indemnité pour assistance ou sauvetage.

ITALIE. — L’Association fait la méme proposition pour

I'indemnité d’assistance.

B.wo11 p. 135.

HONGRIE. — Il y aurait lieu d’ajouter au ) : « sous déduc-
tion des dépenses faites pour mettre le navire en état d’accomplir
le voyage en cas d’avarie particuliere. »

B.mo 11 p. 81.

ETATS-UNIS. — La clause insérée 4 la fin de la subdivision
¢)de larticle 1 : « sous déduction des dépenses faites pour
remettre le navire en état d’accomplir son voyage », — devrait
étre rendue applicable a la valeur du navire 4 la fin du voyage
(subdivision a) aussi bien qu’aux indemnités mentionnées sub
littera c.

B.wo 11, p. 111.

PAYS-BAS. —En ce qui concerne le r) le Comité Maritime fait
remarquer : « ce que le navire re¢oit pour avarie grosse n’est
presque toujours qu’en remboursement partiel de dépenses déja
faites ; et il en sera bien de méme pour les dommages nommés
en dernier lieu. Si les recettes et dépenses se balancent ainsi, il
ne restera pas grand’chose pour couvrir la responsabilité ».

B.norr, p. rzo.

Sur la question de I’évaluation du navire et sur celle des « time
charter », voyez le discours de M. Loder 4 la Conférence d’Am-
sterdam.

B.norr, p. 374.

NORVEGE. — L’Association propose d’ajouter aprés les
mots « fret net » les mots : « pour les marchandises ou les pas-
sagers se frouvant 4 bord au moment ol 'obligation est née,
pour le voyage jusqu’a sa fin. »

L’Association signale la situation qui se présente en cas de
tume chavter.

B.werr, p. 1245
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JAPON. — L’Association propose de retrancher du b) le mot
«netr.

B.w1r, p. 163.

Voyez aussi ci-aprés p. 25.

Le droit des créanciers ne comprend pas le recours
du propriétaire contre I’assureur.

Législations actuelles

Les Codes argentin, 880 ; belge, 7; Chili, $8o; Gunatemala,
738 ; Ilollande, 321 ; Ilonduras, 877; San Salvador, 8o1, ex-
clunent formellement de 'abandon le reconrs contre les assurenrs.
Cattier p. 01.

Les auntres législations paraissent I’exclure implicitement.

Dans le systéme anglais, il ne pent nécessairement en étre
question.

Le fret net s’entend du fret brut et du prix de pas-
sage méme payés d’avance, déduction faite des charges
qui leur sont propres.

Légisiations actuelles.

Voir ci-dessiis, p. 22.

Observations, Critiques et Amendements.

ALLEMAGNE. — 1l n’y a pas d’inconvénicnt 4 admettre le
fret net, le droit allemand contraire étant plutot isolé.

Par « fret net » la Commission de Bréme voudrait compren-
dre : «le fret brut et le prix de passage pour les marchandises
et passagers se trouvant & bord an moment on I'obligation nait,
sous déduction des frais nécessaires 4 gagner le fret, que 1'ar-
matenr aurait épargnés si 4 ce moment (de la naissance de
I'obligation) le navire s'était perdmn ».

B.w 11, p. 12.



AUTRICHE. — «Il devrait étre exprimé nettement que
larmement répond sur tont le fret net, alors méme qu’nne partie
de ce fret aurait été payé par anticipation et a fonds perdns ».

B.we 11, p. 101.

JAPON. — L’Association propose de modifier cette disposi-
tion comme snit: « Le fret s'entend dn fret bimt et dn prix des
passagers, méme payés d’avance ».

B.werr, p. 163.

Le voyage sera réputé fini aprés débarquement final
des marchandises et des passagers se trouvant a bord
du navire et renscignés aux manifestes au moment ou
I'obligation ‘est née, ct, en cas d’obligations succes-
sives, aprés débarquement final de I’ensemble des mar-
chandises et des passagers se trouvant a bord au
moment tant de I'un que de ’autre événement.

Si le navire ne porte ni marchandises ni passagers le
voyage scra rcéputé fini au premicer port ou il abordera,
ou au port méme ou il se trouve.

Leégislations actuelles.

ALLEMAGNE. — st répnté voyage celni p(m'r lequel le
navire a été équipé a nonvean on qui est entrepris en vertu d’nn
nonvean contrat daffrétement on aprés complet déchargement
de la cargaison (art. 757).

La plupart des I¢gislations ne définissent pas le voyage.

Observations, Critiques et Amendements.

FRANCE. — La rédaction est obscure. Ne vandrait-il pas
micnx décider simplement que le décliargement total n’ayant lien
qu’an dernier port il n’y a en réalité quun senl voyage et par
snite un fret unique affecté a4 denn obligations successives ?

de V. p. 67 XIII.
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ARTICLE 2.

Si le propriétaire opte pour 1’abandon en nature et
ne Peffectue que postérieurement 4 la fin du voyage, il
n’est libéré que jusqu’a concurrence de la valeur du
navire au moment de I’abandon, et il reste tenu de la
différence entre cette valeur et celle qu’avait le navire
a la fin du voyage.

Législations actuelles.

Voyez ci-dessus, p. 21.

Observations, Critiques el Amendements.

BELGIQUE. — La Commission propose de rédiger I'art. 2
comme suit : « Si le propriétaire opte pour 'abandon en nature
et ne l'effectue que postérieurement a la fin du voyage, il n’est
libéré qu’a charge de suppléer en espéces la diminution de valeur
qui pourra avoir atteint le navire entre la fin du voyage etle
moment de I’'abandon.

B.nerr, p. 15.

ETATS-UNIS. — A larticle 2, on devrait ajouter : « et pour
le fret et indemnité, comme prévu a l'article 1. »
B.worr,p. 112,

PAYS-BAS. — Le Comité est d’avis qu'il faudrait régler dis-
tinctement la maniére de faire abandon par un dessaisissement
réel, de sorte que I'exécution par les créanciers n’offrirait plus de
difficultés pratiques.

B.w11,p. 110,

NORVEGE. — L’association entend l'article en ce sens que
I’abandon devra étre déclaré dans un délai raisonnable et que le
tribunal aura a4 décider, suivant les circonstances, si plus qu'un
« délai raisonnable » s’est passé.

B.we 11. p. 126 in fine.
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AUTRICHE. — « L’article 2 commence a parler de I'option
de ’abandon sans qu’il ait été établi antérieurement quand et
sous quelles modalités ’armateur a le droit de faire cet abandon.
I1 vaudrait mieux indiquer dans un article & placer entre I'art. t
et 'art 2, les bases du droit d’abandon et la maniére dont il
peut étre exercé. »

B.wo 11, p. 161.

ARTICLE 3.

Dans le cas prévu a I'article 2 et en prévision du cas
ou le propriétaire opterait, en ce qui concerne le navire,
pour le payement de sa valeur a la fin du voyage, 1’éva-
luation pourra a tout moment aprés la fin du voyage
étre fixée contradictoirement a la demande de la partie
la plus diligente.

Législations actuelles.

Cette disposition est une innovation pour toutes.

Observations, Critiques et Amendements.

ALLEMAGNE. — N’y aurait-il pas lieu de faire déposer des
garanties par 'armateur qui retarde sa décision quant 4 'option?

B.worr, p. 12§ 35.

BELGIQUE. — La Commission propose de 1° supprimer 2
art. 3 les mots « A tout moment » en vue d’engager les parties a
agir sans retard et en vue de laisser aux tribunaux le soin d’appré-
cier si la demande est faite en temps utile ; 20 préciser la rédac-
tion du début de I'article de maniére A bien indiquer les deux
hypothéses prévues.

L’article serait congu comme suit :

« En prévision, tant du cas prévu a l'art. 2 que du cas ot le
propriétaire..... »

Une autre modification avait été proposée : elle consistait a
insérer dans le traité, 4 l'art. 2, une disposition déterminant 2
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qui mcombe d’établir que la somme offerte en lieu et place du
navire coriespond 4 la valeur de ce dernier 4 la fin du voyage.
La Commission a pensé qu’il convenait de laisser les questions
de ce genre sous I'empire du dioit commun de chaque état.
B. w11, p. 16. .

LETATS-UNIS. — L’Association demande de préciser le sens
des mots « &4 tout moment », « partie la plus diligente », et
« partie adverse ».

B.norr, p. r12.

PAYS-BAS. — Le Comité est d’avis que cette valeur soit fixée
d’une maniére clairement prescrite, avec dépot obligatoire de la
somme avant le départ du navive.

B.werr, p.1r1g.

ARTICLE 4.

Le propriétaire a la faculté de substituer au mode
de libération prévu a larticle 1¢r le payement d’une
indemnité limitée pour chaque voyage a 8 livres par
tonne de jauge brutc de son navire.

Légusiations actuelles.

Ainsi qu'il est dit ci-dessus, dans aucune législation autre que
le droit anglais, cette limitation n’existe.

Dans le droit anglais, elle est la seule. En cas de dommage
corporel 'indemnité peut atteindre £ 15 pav tonne.

L’art. 503, II, 2, a) du Code Britannique dispose a ce sujet :
le tonnage sera pour le vapeur le tonnage brut sous déduction
des machines, pour les voiliers le tonnage enregistré. Toutefois il
ne comprendra pas les emplacements occupés par les matelots.
(Calttier, p. 27).

Observations, Critiques et Amendements.

FRANCE. — Comunent préalablement a 'option du proprié-
taire procédera l'action des créancieis ? Ne leur accordera-t-on
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qu'une action 7z rem sur le navire et le fret conformément an
systeme allemand, on auront-ils en principe, suivant le systéme
frangais, une action 7z personam contre le propiictaire sauf pour
Ini la faculté de faire abandon ou de payer une somme déter-
mince ? La rédaction du projet manque de précision & cet égard.

Comment se fera ’'abandon ?

Pent-étre sagit-il 1a de questions a laisser a chaque loi natio-
nale.

de V. p. 57, IV.

ITALIE. — L’Association propose d’adopter les art. 492-3 du
code Italien ponr régler I'exercice du droit d’option (I).
B. no 11, p. 133 10 fine

ARTICLE b.

S’il existe un droit de préférence sur le navire ou
sur le fret en faveur de créanciers a I'égard desquels
la limitation de la responsabilité n’est pas admise, le
propriétaire du navire sera personnellement tenu de
compléter en espece, jusqu’a concurrence des sommes
prélevées par ces créanciers, les valeurs formant la
limite de sa responsabilité.

Législations actuelles.

Daus le droit anglais cette disposition ne tronverait nécessaire-
ment pas d’application.

Dans les pays on végne le systéme de Uabandon proprement dit, elle
n’est pas expressement formulée par la loi; mais la doctrine
ladinet géneralement comme une conséquence implicite de
I'abandon, notamment en France et en Belgique. Facobs, no 71.

(1 Nons n’avons pas reprodnit ici gquelgues observations présentées
sur le principe méme de l'option, étant donné que ce principe a été
arrété par la Conférence de Londres et confirmé tant & Hambonrg
qu’a Paris.
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Le code allemand dispose a l'art. 776 : « Dans le cas de concur-
» rence de créanciers du navire poursuivant leur droit de gage
» avec d’autres créanciers gagistes ou d’autres créanciers quel-
» conques, ce sont les créanciers du navire qui ont un droit de
» préférence. »

Observations, Critiques et Amendements.

ALLEMAGNE. — La conception de cet article n’est pas
spécialement heureuse. Cependant cette disposition augmeute
les garanties des créanciers du navire et parait pratique et rai-
sonnable.

B. w° 11, p. 10 in fine.

PAYS-BAS. — Le Comité fait observer que le projet ne dit
pas oil, quand, et comment 'armateur doit compléter en espéces.
B.no 11, p. 120.

ARTICLE 6.

La limitation de responsabilité déterminée par les
articles qui précédent, s’applique aux contrats conclus
méme par le propriétaire du navire, dés que leur exécu-
tion rentre dans les fonctions légales du capitaine, sans
qu’il y ait licu de distinguer si la violation de ces con-
trats est due a une personne de 1’équipage ou non, les
cas de faute personnelle du propriétaire seul exceptés.

Cette disposition a été votée a la conférence de Paris en 1goo.
Législations actuelles.
Conformes : Allemagne (art. 486, 2), Danemark, Norvége,

Suéde (art. 222, al. 3).
Les autres n’admettent pas cette régle.
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Observations, Critiques et Amendements.

ALLEMAGNE. — 1l est plus pratique d’abandonner cette
extension du principe, quoiqu’elle soit logique ; mais elle est con-
traire 4 plusieurs législations importantes.

B.no1r,$. 8§ 2.

FRANCE. — N’y a-t-il pas lieu d’étendre la disposition a
toute personne qui, sans appartenir 4 I’équipage, exécute un
travail au service du navire, ce qui comprend le pilote? En
France d’apres la jurisprudence le propriétaire répond du pilote
méme obligatoire. En Angleterre au contraire le propriétaire ne
répond pas de la faute d’un pilote obligatoire. Il en est de méme
dans le Code allemand (art. 738).

On peut se demander s’il n’y aurait pas lieu d’étendre la
limitation de responsabilité aux vices cachés du navire.

de V. p. 56, 11.

L’Association frangaise prOpOlse d’ajouter que la limitation
s’étend aux vices cachés, s'il a été fait toute diligence pour que
le navire soit 4 tous les points de vue en bon état de navigabilité.

Avant projet de I Association frangaise, art, 1, 30 ; Infra . 35.

ITALIE. — L’Association fait des réserves au sujet de cet
article, si novateur pour beaucoup de législations et pour lequel
elle craint trop d’obstacles.

B. w011, p. 132 in fine.

Elle demande une formule plus claire et plus compléte « sur
le point qui touche les faits de personnes n’appartenant pas a
I’équipage. »

Id. p. 135.

AUTRICHE. « Il faudrait expliquer plus clairement que ces

regles s’appliquent également 4 la responsabilité contractuelle
de I'armateur. »

B.no 11, p. 161.

GRANDE-BRETAGNE. — Mr. Mc Arthur dans son discours
4 la Conférence d’Amsterdam a signalé spécialement que cette
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disposition rendrait vraisemblablement impossible I'adoption du
projet en Angleterre.
B. no 11, p. 382.

Elle s’applique aussi aux dommages causés aux
digues, quais et autres objets fixes, ainsi qu’au reléve-
ment des épaves.

Cette disposition a également été votée a la Conférence de
Paris.

Législations actuelles.

Conformes : Allemagne, Pays scandinaves, Belgique (implicite-
ment, Jacobs no75) ; France (loi 12 aolt 1887) ; Grande-Bretagne
(Bill 19o0) ; et implicitement la plupart des autres 1égislations.

Controversée : Etats-Unis. B. w0 11, p. 113.

Obscrvations, Critiques et Amendements.

ETATS-UNIS. — L’Association considére que ce point est
étranger a la législation maritime et serait contraire a la Consti-
tution des Etats-Unis.

B.nwor1, p. 113.

ITALIE. — L’Association voudrait voir 'art. 6 placé immsé-
diatement aprés 'art. 1.

B.no 11, p. 134 in fine.

Elle n’est pas admise pour les gages du capitaine et
de I’équipage.

Législations actuelles.

Conformes : Allemagne (art. 487) ; Titats-Unis (loi 19 juin 1884,
art. 18); Italie (art. 491); Portugal (art. 492 § I); Suéde (art. 222
in fine) ; Grande-Bretagne (la limitation n’existe pas pour les
conlrats).
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En Belgique la responsabilité du propriétaire, méme pour les
salaires de 1’équipage, est limitée par la faculté d’abandon quand
I'engagement a été fait par le capitaine. Facobs 291.

ARTICLE 7.

Lorsque, d’aprés les législations applicables, la
limitation de la responsabilité pour les dommages aux
biens est différente de celle pour les lésions corporelles,
le présent traité n’aura d’effet qu’en ce qui concerne les
dommages aux biens.

Législations actuelles.

Le droit anglais seul fait une distinction entre les dommages
aux biens et les lésions corporelles.

Observations, Critiques, Amendements.

FRANCE. — Pourquoi admettre ainsi une différence de
législation en cas de lésion corporelle ?

Dans un projet de révision du livre II du Code de commerce
soumis en ce moment a I’Association francgaise, M. Delarue,
avocat a la Cour de Paris, membre de I’Asroclation, propose que
dans le cas d’abandon a la suite d’'un abordage ou autre accident
ayant entrainé mort d’homme ou blessure, le propriétaire soit
toujours tenu d’ajouter a la valeur des effets abandonnés une
somme suffisante pour parfaire un capital de 125 francs par ton-
neau ae jauge brute, destiné a répondre des condamnations pro-
noncées au profit des victimes ou des ayants cause.

Cette proposition qui est une combinaison du systeme anglais
avec le droit continental mérite d’attirer 'attention.

de V. p. 68XVI.

L’Association frangaise émet le veeu qu’en cas de mort d’hom-
mes ou de blessures résultant de fautes engageant le navire, le
propriétaire soit tenu d’une responsabilité supplémentaire spé-
ciale a I’égard des victimes (par exemple de 7 livres par tonne
de jauge brute). Infra p. 35.
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PAYS-BAS. — L’expression « les législations applicables »
n’est pas claire.

B.no 11, p. 117.

Cette inapplicabilité du traité aux lésions corporelles est une
multiplicité de plus, regrettable.

Id. p. 118.

ENSEMBLE DU PROJET

Observations, Critiques et Amendements

PAYS-BAS

Le traité est inséparable des régles de compétence.
B. 5 11, p. 115 in fine.

FRANCE

AvaNT-PROJET DE TRAITE SUR LA RESPONSABILITE

EN MATIERE D'ABORDAGE

REDIGE PAR L’AssociaTioN Francaise

ARrT. 1. — Le propriétaire de navire n’est pas tenu personnel-
lement, mais seulement sur le navire et ses accessoires afférents
au voyage :

10 des faits du capitaine, de 'équipage ou de toute personne
assistant le capitaine dans le service du navire;

20 de l'exécution des contrats rentrant dans les attributions
légales du capitaine et conclus soit par celui-ci, soit en son nom
par toute autre personne, méme par le propriétaire du navire;

30 de I’état du navire, quant aux vices cachés, s'il a été fait
toute diligence pour que le navire soit 4 tous les points de vue
en bon état de navigabilité.

ARrT. 2. — Pour l'application de la disposition précédente, les
accessoires du navire comprennent :

10 le montant brut du fret et des prix de passage, mémes payés
d’avance, sous déduction toutefois des dépenses relatives a

I'expédition ;
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20 les sommes dues ou payées pour contribution d’avarie
commune, pour prix d’assistance ou de sauvetage, ou pour
réparation de dommages quelconques.

Les indemnités dues ou payées en vertus de contrats d’assu-
rance sur le navire ne sont pas considérées comme des acces-
soires du navire.

ARrT. 3. — Le propriétaire du navire peut substituer au navire
sa valeur 4 la fin du voyage ou le montant de son prix d’adju-
dication, en cas de vente forcée antérieure a la terminaison du
voyage.

ART. 4. — Dans tous les cas, le propriétaire a la faculté de
libérer le navire et ses accessoires par le paiement d’une indem-
nité limitée, pour chaque voyage, 4 8 livres par tonne de jauge
brute de son navire.

ARrT. 5. — Les dispositions qui précédent s’appliquent aux
responsabilités relatives aux dommages causés aux biens, de
quelque nature qu’ils soient.

Elles s’appliquent aux responsabilités corrélatives a ’obligation
d’enlever I’épave du navire, en cas d’échouement.

Elles ne s’appliquent pas a I'obligation de payer les salaires du
capitaine et de ’équipage, laquelle est réputée personnelle au
propriétaire.

Nota. — L’Association francaise émet en outre le veeu qu’en
cas de mort d’hommes ou de blessures résultant de fautes
engageant le navire, le propriétaire soit tenu d’une responsabilité
supplémentaire spéciale a I'égard des victimes (par exemple de
7 livres par tonne de jauge brute).



DANMARK

Association danoise de Droit Maritime

Conflits de lois en matiére de Fret

Au questionnaire que nous a adresséle Comité Maritime
International nous nous permettons de répondre. (¥)

I

C’est un principe dans notre loi maritime du 1 avril 1892,
qu’aucun fret n’est di, si la marchandise n’est pas délivrée
au port de destination (A47¢. 151).

En conséquence aucun fret n’est di pour marchandises
vendues au port de refuge pour couvrir des dépenses
d’avarie grosse.

L’armateur cependant a le droit d’étre dédommagé en
avarie grosse du fret perdu. Les frais épargnés sont
déduits (A7¢. 204).

Si les marchandises sont vendues au port de refuge
pour le compte du propriétaire, le fret est dii en entier
(Art. 131).

Si les marchandises sont vendues au port de refuge
dans l'intérét du navire, le propriétaire a le choix : 1° 1l
peut réclamer la valeur de la marchandise au port de
destination sous déduction du fret (Ar¢. 200); 2° ou ré-

(') Les questions sont reproduites dans le rapport de ’Association
hongroise.
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clamer le produit de la vente des marchandises au port de
refuge sans déduction du fret (4rf. 149 et 200).

II

Si le navire est perdu ou déclaré irréparable, le fret est
di pro rata itineris. L’art. 160 dit cependant, que ce n’est
pas seulement la longueur de la distance parcourue qui
doit étre prise en considération, mais aussi le temps qu’a
duré le voyage, les difficultés particuliéres et les frais.
Si les parties ne peuvent s’accorder, le fret de distance
sera fixé par experts. Si le navire est perdu ou déclaré
irréparable, le chargeur a le droit d’abandonner la mar-
chandise en entier pour se libérer du fret de distance
(Art. 160).

111
Oui (Art 230).

IV

Quand au {ret de distance voir sub. II.

Si le navire est perdu ou condamné, 'armateur n’a pas
le droit de réexpédier la marchandise pour son propre
compte pour pouvoir réclamer le {ret en entier. Mais il a
le devoir de soigner les intéréts du chargeur et d’agir
comme negotiarum gestor pour celui-ci. Il peut suivant
les circonstances avoir le devoir de réexpédier la marchan-
dise pour le compte du chargeur.



FRANCE

Association francaise de Droit Maritime

Avant-projet de Traité sur les Hypothéques
et les Privileges maritimes

Texte propose par I'Association Francaise de
Droit Maritime

ARTICLE I

Les hypothéques, mortgages, gages sur navires régulié-
rement établis et rendus publics dans chacun des pays
contraclants, seront respectés dans tous les autres et y
produiront le méme effet que dans leur pays d’origine,
sauf ce qui sera dit ci-aprés pour les priviléges.

ART. 2

Les hypothéques maritimes et autres droits similaires
sont primés par les priviléges.

ART. 3

Sont privilégiés sur le navire :

1° Les frais de justice, taxes et impdts publics, les frais
de garde et de conservation;

2° Les indemnités dues pour sauvetage, assistance, re-
morquage et avarie commune ;
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3° Les gages du capitaine et de I'équipage depuis le
dernier engagement ;

4° Les indemnités dues 4 raison d’abordage ou de tout
autre accident imputable au navire ;

5¢ Les débours du capitaine, les avances a lul faites
pour les besoins du navire pendant le dernier voyage, le
prét 4 la grosse, les dommages-intérétls pour avaries et
manquants, les créances pour réparations, fournitures,
victuailles, équipement et main-d’ceuvre.

6° Les primes d’assurances.

ART. 4

Sauf en ce qui concerne les loyers des gens de mer,
le rang des privileges est déterminé par la date des
créances, les plus récentes ayant touvjours la priorité.

ART. 5

Les créances privilégiées ou hypothécaires sont justi-
fiées, les premiéres d’aprés la loi du lieu ou elles ont pris
naissance, les secondes d’aprés la loi du pavillon.

Nota. — L’Association Francaise réserve son avis en
ce qui concerne la prescription applicable au caractere
privilégié des créances. Elle considere qu’il est désirable
que ce caractére se prescrive par un délai ne dépassant
pas une annce, mais elle considére d’autre part qu’il
convient, par raison d’humanité, de conserver autant que
possible aux gens de mer lintégralité de leurs salaires et
qu’il y a lieu de chercher & concilier les deux points de
vue.



HONGRIE

Association hongroise du Droit Maritime International
Conflits de lois en matiére de Fret

L’Association hongroise de droit maritime a examiné les
questions qui lui sont parvenues de I'’Association-sceur de
droit maritime hollandaise et y fait les réponses suivantes :

I

Question : Est ce que le fret est dii pour les marchandises
vendues dans le port de refuge, pour avarie ?

Réponse : Le fret est dit pour les marchandises vendues
dans le port de refuge pour avarie, et tant en cas d’avaries
particuliéres, que dans les cas d’avaries communes.

II.

Question : Est ce que le fret est dil pro « rata itineris »
lorsque le navire est perdu mais que les marchandises
sont sauvées en tout ou en partie ?

Réponse : Le fret est dii « pro rata itineris » lorsque le
navire est perdu, mais que les marchandises sont sauvées
en tout ou en partie.

Le fret cependant n’est pas payable lorsque Iaffréteur
prouve, que le voyage executé ne lui procure aucun
bénéfice,
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II1.

Question : Est ce que le fret est susceptible d’assurance?

Réponse : Le fret est susceptible d’assurance. Le fret net
seulement est susceptible d’assurance, lorsque les frais
d’armement sont déja assurés.

Le fret n’est pas susceptible d’assurance de la part de
I'armateur lorsque le fret, en vertu de la charte-partie, est
payable dans tous les cas.

Iv.

Question : Est ce que le fret est di quand le navire est
condamné au port de détresse et la cargaison réexpédiée
par un autre navire?

Réponse : Le fret est di quand le navire est condamné
au port de détresse et la cargaison réexpédie par un autre
navire.



Association Hongroise de droit maritime international.

RELATION

sur I'Avant-projet de traité sur les Hypotheques
et Priviléges maritimes

par

Mr le docteur AnToNE VIO
avocat a Fiume

Le comité maritime international a envoyé pour la discussion
un avant-projet de traité sur les hypothéques et priviléges mari-
times qui comprend six articles :

ART. 1., ART. 2.

Sans modification.

ARrT. 3.

A la classification comme proposée dans cet article il faudrait
remplacer les classes suivantes :

1. « Les frais de justice faits dans 'intérét commun des créan-
ciers pour des actes conservatoires et d’exécution sur le navire. »

Mon avis est que ces frais doivent étre préférés aux autres
frais énumérés au point I. du projet, afin que le créancier qui
entreprend les actes nécessaires pour parvenir a la vente du na-
vire — sans laquelle personne ne pourrait réaliser sa créance —
soit slir que ses frais seront payés avant les autres frais de justice,
taxes, impots etc.

Aussi le projet du Code mar. hongrois, rédigé par M. le prof,
Nagy, ainsi que les Codes italien, frangais et allemand placent
ces frais dans la 1re classe. Le terme du projet « les créances du
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chef du frais de justice » manque de précision, car il laisse douter
que cette classe embrasse aussi les frais du plaid soutenu par
un créancier pour obtenir 'approbation de sa créance.

2. « Les frais de garde du navire non compris dans le Ne [,
depuis le moment de son arrivée dans le dernier port jusqu’a sa
vente. »

Cette classe renferme les frais de garde du navire antérieures
au séquestre judiciaires et aux actes d’exécution faits pour obtenir
sa vente.

Aussi le Code allemand place les frais de garde dans la classe
II., le Code com. frangais dans la III. et le Code italien dans la
IV. classe.

3. « Le loyer des magasins ol se trouvent les agrés du navire.»

Dans le Code frangais cette sorte de créance est placée dans la
IV. classe, dans le Code italien dans la V. tandis que dans le
Codeallemand elle ne forme pas une classe particuliéere. Comme
le loyer a un droit de gage légal sur les objets qui se trouvent dans
le magasin loué, je trouve équitable que cette créance ne soit pas
placée dans la méme classe que les frais de garde énumérés dans
le point 2..

4. « Les frais du maintien du navire et des agrés aprés son
dernier voyage et son entrée au port ».

Si aprés son arrivée au port, le navire ou ses agrés et son arme-
ment sont réparés et complétés pour en obtenir un prix de
vente plus avantageux, il est juste qu’on préfére ces frais aux
créances qui résultent des faits et des obligations contractées
avant ou pendant le voyage. Il faut les préférer, car ayant
augmenté la valeur du navire, il est raisonnable que celui qui a
fait ces avances, soit remboursé de preférence aux dettes qui déja
avant chargeaient le navire.

Ces frais devront étre mis aprés ceux énumérés dans les
points précédents, puisque ces derniers sont d’utilité aussi a
celui qui dépensa de l'argent pour les réparations du navire et
de ses agrés aprés sa derniére arrivée au port.

5, « Les salaires des pilotes pratiques, les impots publics, les
taxes de navigation, de tonnage, de phares, de quarantaine et de
port qui ont rapport au navire ».
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Les salaires des pilotes sont placés par le Code frangais dans la
I1. classe (ensemble avec les taxes de port); par le Code italien
dans la IV. (unis aux frais de garde, mais aprés les taxes de
navigation), et par le Code allemand dans la classe V. (unis aux
prix de sauvetage et assistance) par conséquent aprés les frais
de garde, les impots publics et les salaires du capitaine et de
I’equipage.

Les taxes de navigatien, les impdts publics etc., sont dans le
projet du M. le prof. Nagy placés dans la II. classe, ainsi que
dans le Code frangais; dans le Code italien et allemand ils se
trouvent dans la troisiéme.

Dans le Code italien les taxes de navigation sont en rang pos-
térieur au indemnités de sauvetage et d’assistance; pendant que
le Code allemand place ces taxes et imp6ts dans le 111. rang et
le prix de sauvetage et d’assistance dans le V. rang.

Je me rallie au systéme du Code allemand parce que la partie
prépondérante des taxes renfermées dans cette classe miirissent
dans un temps postérieur au sauvetage et a ’assistance, et par
conséquence il est juste qu’au payement de celles-ci contribue
aussi le créancier qui opéra le sauvetage ou l'assistance, et
parceque les gouvernements en géneral n'accepteraient pas une
classe plus désavantageuse aux finances publiques. Les salaires
des pilotes pratiques doivent selon mon opinion, étre compris
dans la méme classe, comme les taxes de navigation etc. parce
que tous ces frais sont analogues ; mais en rang postérieur aux
frais de justice, de garde, de loyer pour le dépot des agrés, du
maintien du navire et de son armement, parceque tous ces frais
vont indirectement aussi a l’avantage des sommes dues aux
pilotes.et au fisc.

6. « Les gages, les émoluments etles indemnités dus au capi-
taine et aux autres persouncs dc l'équipagc, pendant le dernier
contract d’engagement, mais avec, au plus, une durée de 12 mois
avant ’entrée du navire dans le port de la vente judiciaire.

Autant le projet du prof. Nagy, que le Code comm. frangais,
le Code allemand et le Code italien placent les créances a peu
prés dans le méme rang, c’est-a-dire apreés les taxes et les impots
publics.
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Mais le Code francais et le Code italien parlent des salaires du
« dernier voyage » et le Code allemand « des salaires dus en base
des contracts d’engagement ». Mais vu la célérité avec laquelle
on accomplit aujourd’hui les voyages, la limitation du privilége
aux gages du dernier voyage est trop rigoureuse, tandis que de
l'autre c6té le terme du contrat d’engagement est trop large, par
conséquent la restictiction au temps de 12 mois me semble juste
et équitable, d’autant plus qu’en vertu de Particle 433 Code comm.
francais les requétes pour obtenir les gages des officiers et marins
passent en prescription une année aprés la in du voyage.

Maintenant il est nécessaire d’examiner dans quel rang on
doit placer les créances dérivantes du chef de sauvetage et assis-
tance, des avaries communes, des contrats de prét conclus par
. le capitaine dans les cas de pressante nécessité, des dépenses faites
par lui pour les besoins du navire, les préts a la grosse, des
indemnités du chef d’abordage, des sommes dues au vendeur du
navire pour le prix de vente, et aux fournisseurs et aux ouvriers
employés 4 la construction du navire, des fournitures, des provi-
sions, des victuailles etc avant le depart du navire, des indemnités
dues aux fréteurs pour manquants des choses chargées, des
avaries subies par faute'du capitaine ou de 1’équipage

Les créances pour les aides du sauvetage et d’assistance, ne
sont pas prévues par le Code frangais parmi les créances privilé-
giées; le projet du prof. Nagy les place dans la I1Ie classe, la loi
anglaise dans la I¢, le Code italien dans la Ile et le Code alle-
mand dans la Ve classe.

Les contributions en avaries communes sont placées par le
projet du prof. Nagy entre la Ve et VIe classe, par le Code italien
dans la VIIIe et par le Code allemand dans la VIe classe.

Les sommes dues pour les contrats de préts conclus par le
capitainc pour les besoins du navire loin du port ou se trouve
Parmateur, sont placées par le projet du prof. Nagy dans la VI
classe, par le Code frangais en partie dans la VII. et en
partie dans la IX. classe, par le Code italien dans la IX et par le
Code allemand dans la II. classe.

Mon avis est que les créances provenant des sauvetages, assis-
tances, avaries communes, et préts conclus par le capitaine pour
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les besoins du navire doivent avoir la priorité sur les autres
sortes de créances susdites ainsi que sur les hypothéques
et les droits de gage sur le navire. Et en fait! les sauvetages et
I’assistance, les avaries communes, les préts conclus et les
dépenses faites par le capitaine pendant le voyage pour les
besoins du navire, concourent au salut, non seulement du navire
mais aussi des intéréts de tous ses créanciers dont les créances
auraient été perdues si le navire n’était pas arrivé sain et sauf.

Parmi ces créances relatives au méme voyage, devra ensuite
avoir la préférence celle qui sera née a une époque posté-
rieure, puisque le sauvetage, l'assistance, ’avarie commune ou
le prét conclu pour les besoins du navire, qui se produit a
une date postérieure, concourt a la conservation des autres créan-
ces ici mentionnées, qui naquirent pendantle méme voyage, mais
dans un temps antérieur. Il reste encore 4 examiner la question si
ce privilége doit se limiter au sauvetage etc. du dernier voyage, ou
bien s’étendre aussi aux sauvetages etc. relatifs aux voyages
antérieurs. Le projet de traité en examen et le Code italien ren-
ferment sculement les indemnités de sauvetage dues pour le
dernier voyage, tandis que le projet du prof. Nagy et le Code
allemund admettent les indemnités pour sauvetage ou assistance
en général. Pour ce qui concerne les avaries communes, le projet
de traité dont s’agit, mentionne seulement les avaries communes
du dernier voyage ; le projet du prof. Nagy et les Codes italien
et allemand, les avaries communes en général.

En ce qui concerne les préts contractés par le capitaine pour les
besoins du navire, le projet de traité et le Code frangais donnent
le privilege seulement a ceux du dernier voyage, alors que
le projet du Prof. Nagy et les Codes italien et allemand ne
renferment pas cette restriction.

Or je crois qu'il est inutile de limiter le privilege aux créances
du dernier voyage, vu la disposition générale contenue dans le
suivant article V, selon lequel les créances qui ont rapport 4 un
voyage postérieur sont préférées a celles qui sont relatives au
voyage antérieur; et qu’'il ne serait pas juste que p. e.
les créanciers du chef de sauvetage ou d’assistance devraient
perdre chaque privilege aussi envers les créanciers dont les cré-
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ances furent sauvées par eux grice a leur sauvetage, unique-
ment parce que le navire a fait des voyages ultérieurs avant que
la créance eiit été reconnue par une sentence passée en « res
judicata ».

Je propose par conséquent que la classe suivante soit congue
ainsi : Les frais, les indemnités et les prix d’assistance et du
sauvetage et les frais de rachat et revendication ; les sommes
pour avaries communes dues par la navire ; les sommes dues
pour les obligations contractées par le capitaine pour les besoins,
du navire ainsi que les dépenses faites par le capitaine pour les
besoins du navire et le remboursement du prix des marchandises
vendues par lui dans le méme but.

Mais dans quel rang on devra placer les créances dépendant
des indemnités pour dommages causés par collision ?

Le systéme anglais et américain donnent a ces créances la
priorité dans la seconde classe, c’est-a-dire aprés les créances du
sauvetage, pilotage et remorquage mais avant les autres créances
susmentionnées. Le Code comm. frangais et italien n’y donnent
pas un privilege. Le Code allemand donne un privilége, mais a
peine dans la X classe, a toutes les créances dérivées de la faute
d’'une des personnes de l’équipage (450 et 452 p. VI), quand
méme cette personne soit copropriétaire ou propriétaire exclusif
du navire.

D’aucuns affirment que les indemnités pour dommages ne
doivent pas avoir la préférence sur des autres créanciers du na-
vire susmentionnés, tout au moins pas avant les hypothéques
maritimes, parce que le crédit maritime en souffrirait au grand
détriment du développement de I'industrie maritime,

Mais je suis d’un avis contraire pour les raisons suivantes :

1. Parce que les créanciers qui concluent des affaires avec
le propriétaire du navire ou son capitaine, peuvent se précau-
tionner a leur aise de diverses facons, tandis que ceux, qui ont
éte affligés par une collision n’ont pas cette faculté.

2. Parce-que les créanciers qui fondent leurs créances sur des
contrats conclus avec le propriétaire du navire, ont aussi un
droit sur tous autres biens du debiteur, tandis que I'affligé par
abordage n’a pas — la responsabilité de 'armateur étant limitée
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au seul navire et fret — la possibilité de recouvrer sa créance de
la substance restante du propriétaire du navire qui fut la cause
des dommages.

3. Car donnant aux hypothéques et aux gages sur la navire la
priorité aupreés des créances du chef d’abordage, les propriétaires
des navires pourraient moyennant des hypothéques mémes dissi-
mulées, se garantir contre toute résponsabllité pour les dommages
des abordages éventuels.

4. Parce-que les considérations d’ordre économique ne doivent
pas prévaloir sur les raisons de justice et d’équité.

En conséquence, de tout cequ’on a exposé jusqu’ici, on conclut,
qu’aussi les indemnités dues pour les dommages causés par abor-
dages, doivent avoir le priorité avant les autres créances —
excepté celles mentionnées dans les points précedents — méme
alors qu'elle seraient assurées par des hypothéque ou autres
droits similaires.

Il reste enfin a4 examiner dans quel rapport de prééminence
doivent é&tre placées les indemnités dues du chef d’abordage
auprés des créances provenant de sauvetage, assistance, avarie
commune, préts et dépenses faites par le capitaine pendant le
voyage pour les besoins du navire.

Il est clair, que si ces derniers événements surviennent aprés
I’abordage, ils sont en faveur aussi du créancier qui dérive sa
créance du fait d’abordage, puisque si le le navire postérieure-
ment 4 I'abordage n’avait pas été sauvé ou secouru, ou s’il n’avait
pas fait 'avarie commune ou bien s’il n’avait pas contracte de
prét; aussi le créancier du chef d’abordage aurait perdu sa
créance.

Mais si 'abordage a eu lieu plus tard, aprés un des événements
tout-a-I’heure mentionnés, quid juris ?

La créance du chef d’abordage ne peut réclamer un droit de
priorité auprés de ces autres créances, car elle ne contribua pas
le moins du monde a la conservation de celles-1a ; au contraire
elle les a mises en péril.

Il n’y a pas d’autre motif pour lui donner la préférence, car
s'il est juste que celui qui a souffert par abordage recoive une
indemnite, il est plus juste cncore que le dommage ne reste pas a
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celui qui aventura sa vie et ses biens, qui a perdu une partie de
sa cargaison, qui préta de l'argent pour le salut du navire. Est-ce
que la créance dérivant d’abordage devrait en ce cas concourir
pro rata avec les créances pour sauvetage, avarie commune et
préts pour les besoins du navire ? -

Prenons en considération le cas ou dans un voyage se sont
succédés les événements ci aprés dans 'ordre de temps suivant :

1. un prét,

2. une avarie commune,

3. un sauvetage,

4. un abordage.

Selon ce que nous avons exposé jusqu’ici, du prix du navire
doivent étre payés en premiére ligne, les frais et le prix du
_sauvectage, en seconde ligne la contribution du navire pour
l’avarie commune, en troisiéme ligne la somme prétée ponr les
besoins du navire.

Avec laquelle de ces créances devrait concourir 'indemnité
due pour les dommages d’abordage? Il me semble que I'on ne
pourrait lui accorder une parité de rang avec aucune des trois
créances privilégiées mentionnées, et cela principalement pour la
raison, qu'en cas contraire, I'intérét a opérer des sauvetages,
a porter assistance et a4 accorder des préts diminuerait beaucoup,
si l'on savait qu'un abordage plus tard, pourrait mettre en doute
le recouvrement de tout ce que l'on aurait sacrifié a I'un ou
l'autre de ces titres.

Aussi le projet en discussion et plusieurs codes placent-ils les
dommages d’abordage aprés les droits dérivant du sauvetage
d’assistance et d’avarie commune.

Pour cela je propose que les dommages dérivant d’abordage
soient placés dans une classe VIII, c’est a dire dans la classe
suivante :

« 8. Les créances du chef des dommages causés par abordage.»

Les créances restantes devraient étre classifiées ainsi :

9. Le prix de vente du navire non satisfait, les créances pour
fournitures et main d’ceuvre employés dans la construction ou
réparation du navire, et les créances ponr victuailles et équipe-
ment, pour autant seulement que ces créances solent nées et
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exercées dans le port ol le navire se trouve, ou dans les ports du
méme pays ol il fait escale pendant le méme voyage. Dans le
Code comm. frangais ces créances sont placées dans la VIII
classe ; le Code comm. italien enregistre seulement le prix du na-
vire dit au vendeur dans la XII classe, tandis que le Code al-
lemand ne comprend pas ces créances entre les créances privilé-
giées. Le projet du traité en discussion renferme dans le point 5
de l'article 111 les sommes dues pour provisions, main d’ceuvre,
victuailles etcy.

Je crois cependant que dans la méme classe il faudrait renfer-
mer aussi le prix du navire encore di au vendeur, d’autant plus
qu’avec les restrictions contenues dans la formule proposée par
le projet en examen, cela ne pourrait pas tourner a grand désa-
vantage pour les créances des classes subséquentes.

10. « Les indemnités dues aux propriétaires pour manquants
aux marchandises chargées et pour avaries causées par faute du
capitaine ou de I'équipage ».

Le projet du prof. Nagy place ces créances dans la VII classe,
le Code frangais dans la XI et le Code italien aussi dans la XI
classe, en ajoutant cependant la limitation « du dernier voyage ».

Le Code allemand place les créances du chef de manquants
et celles pour dommages aux marchandises chargées ou des ba-
gages indiquées dans larticle 674, dans la VIII classe, et les
créances du chef de faute d’'une des personnes de l'équipage,
quand méme elle serait en méme temps copropriétaire ou pro-
priétaire exclusif du navire, dans la X et derniére classe.

Il me semble que la classe par moi proposée est équitable et
qu’on doit rayer la limitation « du dernier voyage » établie par
le Code comm. frangais, pour les raisons exposées avant.

11). « Les préts & la grosse conclus avant le départ du navire
pour le voyage ».

Cette sorte de créance est dans le Code frangais placée dans
la IX classe, dans le Code italien dans la XIII et dans le Code
allemand dans la IX classe.

Le Code commercial frangais et le Code italien accordent
aussi un privilége aux créances pour les primes d’assurance du
navire et de ses agrés pour le dernier voyage. Le Code allemand
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et le projet du traité en discussion n’accordent a ces prétentions
aucun privilege, et je suis de la méme opinion, pour la raison
que les sociétés d’assurance ont la faculté de se faire payer ces
primes d’avance.

ART. 4.

Sans modification.

ARrT. 5.

Au lien du texte du projet, je proposerais la rédaction
suivante :

» L’ordre des privileges est en sens inverse de la date des
voyages.

Pour un méme voyage le rang se régle conformément &
I’énumération. Les créances figurant 4 un méme numéro dans
cet article viennent au marc le franc, exception faite pour les
créances aux numéros 7 et 11 de l'article ITI, parce que, pour
elles vaut la régle, que les créances au méme numéro nées
antérieurement, sont primées par celles qui sont nées plus tard. »

ArT. 6.

Sans modification.

Sur la base de cette relation on propose 'avant-projet suivant.

Avant-projet

de traité sur les Hipotheques et privileges maritimes.

Art. I.

Les hypothéques, mortgages, gages sur navire réguliérement
établis et rendus publics dans un des pays contractants, seront
respectés dans tons les autres et y produiront le méme effet

que dans leur pays d’origine, sauf ce qui sera dit ci aprés pour
les privileges.
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Art. II.

Les hypothéques maritimes et autres droits similaires sont
primés par les priviléges.

ArT. IIL

Sont privilégiés sur le navire : '

1). Les frais de justice, faits dans I'intérét commun des créan-
ciers, pour des actes conservatoires et d’exécution sur le navire.

2). Les frais de garde du navire non compris dans le No. 1.)
depuis le moment de son accés dans le dernier port jusqu’a
sa vente.

3). Les loyers des magasins ou se trouvent les agrés du
navire.

4). Les frais de conservation du navire et de ses agrés,
depuis son dernier voyage et son accés dans le port.

5.) Les salaires des pilotes pratiques, les impots publics,
les taxes de navigation, de tonnage, de phares, de quarantaine
et de port, qui ont rapport au navire.

6). Les gages, les émoluments et les indemnités dus au
capitaine et aux autres personnes de I'équipage, pendant le
dernier contrat d’engagement, mais avec, au plus, une durée de
12 mois avant lentrée du navire dans le port de la vente
judiciaire.

7). Les frais, les indemnités et le prix d’assistance et de
sauvetage aussi que les frais de rachat et de revendication; les
sommes pour avaries communes dues par le navire, les sommes
dues pour les obligations contractées par le capitaine pour les
besoins du navire, ainsi que les dépenses faites par le capitaine
pour les besoins du navire et le remboursement du prix des
marchandises, vendues dans le méme but.

8). Les créances du chef des dommages causés par abordage.

9). Le prix de vente du navire non satisfait, les créances pour
fourniture et main d’ceuvre employés dans la construction ou
réparations du navire, et les créances pour victuailles et équi-
pement, pour autant seulement que ces créances soient nées et
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exercées au port ou le navire se trouve, ou dans les ports du
méme pays, ol il fait escale pendant le méme voyage.

10). Les indemnités dues aux propriétaires pour manquants
aux marchandises chargées et pour avaries causées par faute du
capitaine ou de I'équipage.

11). Les préts a la grosse conclus avant le départ du navire
pour le voyage.

Art. IV.

Le privilege accordé par larticle précédent ne subsiste que
si la créance dont s’agit est justifiée dans les formes requises,
soit par la loi du pays ou elle est née, soit par la loi nationale
du navire, et s’il est satisfait aux conditions imposées par 'une
ou l'autre de ces lois pour le maintien du privilege.

ArT. V.

L’'ordre des privileges est en sens inverse de la date des
voyages.

Pour un méme voyage le rang se régle conformément a
I'énumération. ’

Les créances figurant 4 un méme numéro dans cet article
viennent au marc le franc, exception faite pour les créances aux
numéros 7 et 11 de l'art. II1, parceque pour elles vaut la regle,
que les créances au méme numéro nées antérieurement sont
primées par celles qui sont nées plus tard.

ArT. VI,

Le caractere privilégié de toutes créances se prescrit par un
an. Les lois nationales réglent I'effet du transfert de la propriété
du navirc cn cc qui concerne les privileges et hypothéques,
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Association italienne de Droit Maritime

OBSERVATIONS

sur avant-projet de traité sur les Hypotheques
et Priviléges maritimes

CONFERENCE DE LIVERPOOL

Le N. 2z de lart. 3 de I’Avant-projet place. au méme rang les
indemnités dues pour sauvetage, pilotage et remorquage et
avarie commune pendant le dernier voyage.

Il me semble qu’'une distinction devrait étre introduite entre
les indemnités dues du chef de sauvetage et les frais de pilotage
et remorquage, en accordant aux indemnités de sauvetage un
rang de priorité sur ces derniéres créances. La nature des services
des sauveteurs est bien autre que celle des simples services de
remorquage et de pilotage et le sauveteur mérite une bien plus
grande considération que le remorqueur et le pilote.

L’avant-projet accorde un privilége en faveur des personnes
lésées par I'abordage, et sur ce point tout le monde doit se
trouver d’accord, ainsi qu'il est résulté du vote unanime avec
lequel ce principe a été accepté 4 la Conférence d’Amsterdam.
Les difficultés commencent quand il s’agit de la question con-
cernant le rang 4 donner au dit privilége.

L’Avant-projet s’inspirant du systéme consacré par le droit
anglais et nord-américain, accorde 4 ce privilége un rang de
préférence sur ceux dont jouissent les créances occasionnées par
les avances faites au capitaine, pendant le voyage, pour les
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besoins du navire. Une proposition dans ce sens a été rejetée par
la Confércnce d’Amsterdam, et je trouve que le rejet a été fait a
juste titre, car on ne congoit pas que les créanciers qui ont con-
tribu¢, avec leur argent, a la conservation du navire, et a 'ac-
complissement du voyage, doivent étre primés par ceux dont les
créances relévent d’une faute du capitaine ou des autres personnes
de 'équipage. Et il est aussi 4 craindre que ce systeme, s'il était
accepté, ne puisse nuirc aux intévéts de la navigation, car le
capitaine trouverait beaucoup plus difficilement des personnes
disposées a lui accorder du crédit pour les besoins de son navire.
Mon avis est donc que le privilege du chef d’abnrdage doit
avoir un rang postérieur a celui pour les avances faites au capi-
tainc, quelque soit la forme du contrat, pour les besoins de son

navire.

Le no 5 classe aussi, parmi les créances privilégiées, au méme
rang des avances faites au capitaine, le prét a la grosse. Il sfagit
évidemment du prét a la grosse contracté, en cas de besoin et
au cours du voyage, par le capitaine.

Mais pour éliminer toute interprétation équivoque vis-a-vis
des législations, qui, comme la loi italienne, ont conservé 1'em-
prunt 4 la grosse fait par le propriétaire en dehors des besoins
de la navigation, il est nécessaire, 4 mon avis, de s'expliquer
la-dessus d’une fagon un peu plus claire.

L’art. 6 dispose que le caractére privilégié de toute créance se
prescrit par un an. Il faut éliminer le doute que cette disposition
puisse s'étendre aussi aux priviléges qui, indépendamment des
besoins du vovage, peuvent surgir de la volonté des parties en
vertu, soit d’'un prét a la grosse, soit d’'un gage maritime stipulé
par les propriétaires du navire en vue d'ine opération de crédit.
Il est évident que le privilige délivant d’une telle stipulation ne
peut pas étre assujetti a la courte prescription des priviléges
maritimes et doit suivre le sort de la créance dont il est 'acces-
soire. Ce point devrait, 4 mon avis, étre éclairci.

Mai 1g05.
Prof. 'rancois BERLINGIERI.

Prof. MARGHIERI.



Memorandum
as to Priorities of Maritime Liens

One of the subjects for discussion at the next Conference
of the International Maritime Committee is a code of
rules to govern the mutual priorities of Maritime Liens.
The following Note in an endeavour to shew what the
English Law is in the matter and to indicate the differences
between it and the general continental law. The maritime
lien of our law corresponds to the continental privilege, a
right which follows a ship into whosesoever hands she
comes. In our law these liens are given for salvage, wages,
collision, bottomry and master’s disbursements.

The Conference of Amsterdam in 1904 resolved in
favour of an uniform law for putting an end to conflicts
of law with regard to rights in rem and preferential rights
on ships without prejudice to such differences of law as
arise with regard to matters of national interest only.

A resolution was also carried in favour of a maritime
lien (privilege) being given for damage by collision, leaving
it to the Committee to deal with the question whether it
should be given for damage done by other accidents of
navigation : but a proposal that the collision lien should be
given the same rank as in the English and American laws
was rejected, as was also a proposal that it should have
the last place among liens just before hypothecs, and it
was left to the Committee to propose what rank should be
given to it. One may say here that the chief distinction
between the English and American system on the one hand
and the Continental ones speaking generally on the other



is that the former systems treat the damage lien as of a
higher nature than the others recognised by those laws
often called liens ex coniractu or quasi ex contractu (not in-
cluding in these mortgages or lypotlhegues), but otherwise
ranking liens ex contractu in the inverse order of their
attachment on the 7es; while the Continental systems
adopt a fixed order based on the nature and not the
time of origin, at least in respect of liens arising on the
same voyage, though giving precedence to the liens arising
on a subsequent voyage to those on a prior voyage and
giving preference Lo frais conservatoires, while a lien is only
given for damage in very few cases and in many cases it is
not given at all. It was proposed at the Conference, but
not carried, that the order of liens might be : 1° State
dues, 2° wages of crew, 3¢ salvage and then collision.
Another suggestion made was that the order should be
(after State dues) : 1° assistance and other conservatory
out lays, 2° wages of masters and crew, 3° loans by the
master during the voyage for urgent needs of the ship. As
the claim of priority for the collision lien was based on its
position in English and American law, reference was made
at the Conference to the Note on Priorities of Claims
under English Law contributed by Mr. Carver K. C. at
the Hamburg Conference; and perhaps a supplementary
Note dealing especially with the relative priorities of mari-
time liens in English law and their possible reconciliation
with the Continental rules on this subject (*) and the sug-
gestions made above may be of service to the Committee
which will endeavour to frame a scheme of uniform rules
for discussion at a future Conference.

(*) See M. Hennebicq’s valuable paper at Hamburg Conference
1902, from which the following account of the foreign laws has been
largely taken.
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The following points in English Law may be noted in
this connection :

First, it is to be remarked at the outset that it has never
been judicially laid down or contended that all maritime
liens are in English law equal to each other e. g. crew’s
wages rank before master’s wages and disbursements; life
salvage i1s by statute given priority over other salvage;
and the rule of ranking in inverse order has not been
uniformly applied to all liens, e. g. wages have been
allowed to precede a bottomry bond whether falling due
before or after the bond, and a damage lien has been given
priority over subsequent wages or bottomry.

Secondly, a distinction has been always drawn between
two classes of liens, those ex contractu or quasi ex contractu
and those ex delicto. The former have been described as
liens in respect of rewards for benefits rendered which
attach on the res in their inverse order of date, the latter
as liens in the nature of reparation for wrong done. The
order of the latter inter se has been held in the U. S. (The
Frank G. Forder 1881, 8 Fed. Rep. 331, 1883, 17 Fed. Rep.
653. The ¥. C. Stevens 1897, 170 U. S. 113) stated in
English textwriters to be that of their date of attachment on
the res; and in England a prior pefens for damage can enforce
his judgment to the exclusion of a subsequent damage clai-
mant who institutes his action on the very day that the judg-
mentis obtained ; where several damage claimants in actions
in rem in respect of the same collision obtain successive
judgments against the ship their respective liens arc enfor-
ceable in the order of the judgment ; but damage claimauts
who institute their actions before judgment is given in a
suit prior to theirs are entitled to share rateably with the
earlier plaintiffs.

Thirdly, as between these two classes of liens, if such a
distinction really exists, it cannot be said to be an univer-
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sal rule that liens ex delicto are preferred to liens ex con-
tractu, for subsequent salvage will precede prior damage ;
nor can it be said that the rule of inverse order is univer-
sally applied, for a damage lien has been held to precede
subsequent wages and also a bottomry bond given after the
collision at least to the extent of the value of the ship at
the time of collision.

Fourthly it is of historical importance in this connection
to observe that before 1851 (The Bold Buccleugh) there had
been no judicial recognition in England of a maritime lien
for damage, and it was contended in that case that such a
lien had never been recognised while a lien had previously
been recognised for wages and salvage.

Fifthly, wages seem to have had originally the first place
among claims on ship. This is so laid down forcibly by
Lord Stowell, and Lord Tenterden (\bbott on Shipping*,
and by Dr. Lushington as against bottomry bondholders
as the old rule of the Admiralty Court though he did not
allow them priority over subsequent damage claimants
against a foreign ship on the ground that the crew had
a remedy in their own country.

Sixthly, the decisions of the Admiralty Court do not seem
to follow any hard and fast rule, at least in former times,
for deciding priorities, except that the rule of inverse order
was taken as the guide in claims ex contractu, butthey rather
aim at doing justice between all claimants ; and in a
recent case (The Veritas) the Court seems to have been
ready to give claimants in damage who might not have a
maritime lien priority as if they had such a lien over prior °
salvage claimants if it thought this just.

The preference assigned to the damage lien as a general
rule over other liens has been based on 1° the consideration
that reparation for wrongs should come first, otherwise the
injured party might be unable to satisfy his claim out of the
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res without paying off prior claims which arise in such
circumstances that the claimants may be said to have
chosen to run the risk of subsequent events affecting their
claims, 2° on the ground of justice and because of its
involuntary origin. The American Maritime Law Assoc-
iation base this preference on the interests of public secu-
rity. It is to be observed that the English Committee in
1902 reported to the Hamburg Conference in favour of
preferential rights against a vessel to claimants for salvage,
wages, necessaries, master’s disbursements, bottomry, and
damage, the order being 1° salvage, 2° the other claims
except damage in order of date, 3° damage, unless happen-
ing after the incidence of the former when it should have
the preference. In 1904 they reported to the Amsterdam
Conference in favour of applying the inverse order of date
to all liens ; and on both occasions they stated the prin-
ciple « upou which precedence of lien should rest, should
be that so far as possible each party should have the
security of the property (i. e. excluding any liens or obliga-
tions already attaching to it) as if was when his claim arose,
but subject to subsequent claims which have liens upon
the property ».

In English law a maritime lien is given for damage done
by a ship, the ship being the instrument of the damage :
this includes personal damage though not such damage if
merely received on board a ship, nor such damage resulting
in loss of life (because for this no action iz rem will lie) : and
also for damage caused without collision but in order to
avoid collision or damage e. g. having toslip an anchor, and
damage done by ship to a dock or landing stage. There is
no maritime lien for damage to cargo against the vessel in
which it is laden, but the process in rem is available in
such a case if the shipowner or a shipowner is not domi-
ciled in England or Wales.
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There is no maritime lien for damage caused by a ship
owing to the negligence of those on board her for which
her real or apparent or pro liac vice owner is not respon-
sible, e. g. a compulsory pilot or master committing a
criminal act outside the scope of his employm.nt; nor for
damage done by a ship without negligence of those on
board her, e. g. by vis major, but in the case of a ship
sunk and abandoned in a harbour or its approaches a
remedy is given against the res and the « owner » (whoever
he is) having possession of her at the time of the damage.

It is to be noticed that in English law the shipowner’s
right to limit his liability is given in respect of loss or
damage caused by the « improper navigation of the ship »,
which includes negligence of any person employed by the
shipowner with regard to the construction, overlooking
and management of the ship, i. e. it is independent of mari-
time lien.

The judgment of a competent foreign Court affecting to
enforce a maritime lien which is not such a lien by English
law is as a judgment % 7esn binding on an English Court.

There is no maritime lien for mortgage, but it the
mortgage is registered the Admirality process in rent is
available and mortgages rank in the order of thewr
registration.

There is no lien on ship cargo or freight for insurance
premiums (as in some foreign Codes); owing to the practice
of insurancebeing done through brokers it would be difficult
to create one.

There is no maritime lien (but a possessory lien which the
master may be bound to enforce for the protection of other
parties to the adventure for general average in English law;
nor is the process in ren of the Admiralty Court available
for enforcing this right against the property subject to it,
though the Admiralty Court will give effect to rights in
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general average brought before it in actions of bottomry.

There is no maritime lien for freight in English law nor
is any process i1 rem available for recovering it, it being
only the subject of a possessory lien. But freight when in
the nature of salvage on cargo is given precedence over
bottomry bond on cargo in Admiralty.

There is no maritime lien for necessaries in English law
(though the Maritime Law Committee recommend that it
should be given one), and the Admiralty process in rem is
only available for its recovery where the necessaries were
supplied on the high seas or in England to a foreign ship,
or where the necessaries are supplied to a ship elsewhere
than in the port to which she belongs if the shipowner is
foreign or is not domiciled in England.

In English law freight is included in the res liable to
satisfy maritime liens on the ship for collision and bot-
tomryand wages, and the right torecover wages formerly as
a general rule depended on whether freight was earned and
freight was knwon as « the mother of wages ». In salvage
it is treated as a separate entity and contributes as such
to the award decreed against the salved res. In bottomry
if the ship and the freight are separately owned, payment
is made rateably out of both, and they must be exhausted
before the cargo can be resorted to, even in a bond given
on the cargo only.

There is no maritime lien on freight unless there is one on
ship in respect of the same debt, e. g. for master’s disburs-
ements, for which he has no authority to pledge the ship-
owners’ credit and consequently can have no maritime
lien on ship, there is no maritime lien on the freight. Though
the freight is often for convenience treated as part of the
cargo when there is no question between the ship and
cargo, neither ship nor cargo can be made liable for the
share of salvage due from the other.
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Cargo is only liable to maritime liens directly for salvage
and bottomry (respondentia) as above, and indirectly as a
means of getting at the freight in other cases. Where cargo
is on board the ship freight may be arrested by arrest of
the ship ; where cargo has been landed freight is arrested
by arrest of cargo, and possibly where the freight has been
paid and can be traced, e. g. to a Bank, it can be followed
by process of the Admiralty Court. Where cargo is
arrested for freight the cargo-owner to obtain its release
must bring in the {reight. It is to be remembered that in
English law the shipowner cannot by wrongful abandon-
ment of the ship put an end to the contract of affreightment
(though he can by a proper abandonment), but no freight
is payable in such a case by the cargo-owner.

The priorities of liens even where the ship is foreign
are decided by the /ex fori . and in this connection 1t will
be remembered that the draft treaty defining the bases of
jurisdiction (competence) if adopted internationally may
considerable increase the number of leges fori applicable
in case of collision.

Finally two other points in English law may be noticed.
1) Inevery casewhere there is azes against which a maritime
lien can (or could except for exceptional reasons, e g- the
res being State property) be enforced by a proceeding in
rem a remedy can equally be had by a proceeding in per-
sonam against the owner or person interested, except in
bottomry (where however the master may make himsell
personally liable on the bond) ; and in salvage it has been
held recently that if the 7es cannot be arrested for such a
reason as given above the charterer of the ship can be made
liable to the extent of his interest. There is therefore no rea-
son for preferring one lien to another on the ground that
otherwise its holder will have no remedy, except in the case
ofwages and damage for which there is a remedy though the
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res does not exist, but even in those cases the remedy may
be made nugatory by the insolvency of the shipowner or
by his being a single ship company (see paper by Dr. Stubbs,
International Law Association, Milan, 1883).

2) The liability of the shipowner on a maritime lien is
not necessarily (though generally it is from the nature of
the case) limited to the value of the #es or the amount of
the bail given to release it from arrest: the ship may be
rearrested if the bail is insufficient to meet the costs of the
action in respect of which bail was given : and the ship-
owner may make himself liable for an amount more than
that value or amount if it is decreed against him by appear-
ing in a action in #em, e. g. in an action for collision if he
does not limil his liability.

With regard, therefore, to the proposals for uniformity
in the order of liens mentioned above, it cannot be claimed
for English law that it furnishes any uniform principle to
which all the judicial decisions on maritime liens and their
mutual rank can be referred, beyond the partial rule of the
inverse order of chhronological attachment on the #es, which
as seen above is not absolutely adhered to ; and unless all
the maritime liens are treated as equal to each other this
system would require to be supplemented by some sort of
classification of them according to their differing values.
The English system differs at first sight so widely from the
Continental ones with their elaborate arrangement of a
series of privileges ranking against ship, freight, and cargo
in differing order of incidence that agreement between the
two systems seems a matter of extreme difficulty. The
alternative is to alter both in favour of a system based on
principle, irrespective of whether the necessary legisla-
tive alterations would be great or small. This latter course
does not seem one likely to be adopted, and it seems at the
present mnoment more practical to compare how the two
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systems provide respectively for the chief questions
mentioned above.

As regards wages, the proposed preference in any event
of wages over all other liens would at any rate not be a
provision unfamiliar to our law, as seen above, so far as
the crew are concerned (not perhaps including in the term
« seamen » masters or pilots, the master in our law being
postponed as regards claims for wages and disbursements
to the crew’s wages and the pilot having a summary remedy
for his fees). The favoured position of seamen in this res-
pect as in others e. g. the exemption of their wages from
liability to contribute in general average or salvage, seems
common to all systems though it is coupled in our law
with the disability to insure their wages which is not im-
posed by French or Belgian law). In the Draft-Treaty on
the Limitation of of Shipowners’ Liability it i1s proposed
that no limitation shall be aliowed against seamen’s wages.
In the German law the shipowner is responsible for the
crew’s wages personally in addition to their lien upon the
ship and freight of all voyages performed under the agree-
ment then in force, and their claim precedes all except
frais comservatoires and State dues; the Spanish law
has the same provision : in Scandinavia wages come second
on the ship after pilotage, salvage and rescue. In Portuguese
law they follow judicial costs and charges made in general
interest of creditors, salvage, pilotage and towage into
port, port dues, and custody of ship. In Dutck law wages
fall on the ship after salvage and pilotage, port dues etc.,
and conservatory charges, in case of judicial sale. In
several systems they fall primarily on the freight, e. g.
Italian law puts them third on the freight, and so does
the law of Holland : in France and Spain, ship and freight
are charged with the payment of wages of officers and
crew. In France wages of the last voyage come on the
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ship after the frais conservatoives and judicial costs, in
Belgium after costs and dues of navigation and salvage.

The Continental Law speaking generally, may thus be
said on the whole certainly to give a preference to wages.

Sccondly with regard to the ditference between the two
systems of charging the various interests making up the
res with different liens or with the same liens in varying
order of incidence; the German and Scandinavian laws, like
the English, include freight in the subjects of maritime liens
on the ship, while the French, Belgian, Spanish, Duich,
and Ifalian laws treat it as distinct from ship. In the
German law cargo is specially hable to bottomry, general
average, (and the lien follows the goods even after being
delivered to third parties), salvage and freight, ranking in
inverse order of date but freight always comes last. In
Spanisk law, as in Frenclt and Belgian law, freight is
charged with wages and bottomry on ship; while the
cargo is liable for a) bottomry on cargo 0) general
average, c¢) freight, the two last being not liens proper but
only rights of detention or attachment. In Portugal cargo
is charged with a) judicial and other charges incurred for
the general interest, b) salvage, ¢) Customs duties, d) the
freight and costs of discharge, ¢) warehouse expenses,
f) general average, g) bottomry, %) insurance ; while the
freight is charged with a) judicial charges in the general
interest, b) wages, c) general average, d) bottomry, e) insur-
ance premiums, /) compensation for short delivery. In
Italy freight is separately charged with, 1. judicial costs,
2. salvage, 3. wages, 4. general average, 5. insurance
premiums, 6. bottomry, 7. compensations to freighters,
8. liabilities of freight. Liens created in the same port
precede all others, but after the voyage is rcsumed the
later debts precede prior ones. The cargo is charged with,
I. judicial costs, 2. salvage, 3. Customs ducs, 4. transport
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charges and unloading, 5. warehouse charges, 6. general
averagc, 7. insurance premiums, 8. and g. bottomry. The
ship is charged with, 1. judicial costs, 2. salvage during
last voyage, 3. navigation dues, 4. pilotage and watch-
man’s charges of ship in port, 5. warehouse charges,
6. expenses of Leeping up ship after last voyage and
arrival in port, 7. wages, 8. general average, g. bottomry,
10. insurance, II. short delivery to shippers, 12. unpaid
purchase money due to vendor, 13. unregistered bottomry
bonds, if concurrent the one first registered precedes.

In the law of Holland, in the case of a judicial sale, the
liens on ships are : I. judicial costs, 2. the debts relating
to the last voyage, which include the following in the
order named, a) salvage and pilotage, 8) port and tonnage
dues, ¢) watchman’s wages till ship is sold from time of
entering port, d) warehouse charges for same time,
¢) wages, f) necessaries and advanccs to the ship and
bottomry, 3. liens which have three years duration and
comprisc, g) costs of repairs, /) debts for building the
ship, 7) bottomry for equipment of the ship previously to
her departure except the interest on the loan, 7) damages
for non-delivery of goods or averages of them due to fault
or barratry of master or crew, 4. the price of the ship and
2 years interest, and hypothecs.

In English law a table of liens upon ship, f{reight, and
cargo would give their mutual order as follows :

1. Skip.

I. where ship is arrested the marshal’s fees for retaining
possession, appraiscment, (including unlivery of cargo if
necessary), or sale come first, and the marshal may include
in his charges dock dues, pilotage, towage, and other
similar charges which he thinks properly payable by the res
by direction of the registrar.

2. final salvage, lifc salvage always coming first.
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3. damage unless subsequent to salvage (when it
precedes it), or prior to a bottomry bond when it will not
rank against any accession of value made to the res by the
bond.

4. wages of crew including their viaticum home, earned
on the voyage during which theliens accrued (subject to N°7.
below), these ranking before a bottomry bond on that voyage
while wages on a former voyage would be postponed to it,
and before towage and light and dock dues. Next to crew’s
wages come wages and disbursements of the master, which
may be postponed to a bottomry bond or a mortgage on the
ship of which he has personally guaranteed the payment.

5. payments for wages, pilotage, towage, light and dock
dues at port of arrival (pilotage counting as wages)
precede No. 6.

6. Bottomry bond, if subsequent to damage and made by
a stranger in good faith precedes it as against the accretion
of value thereby made to the res : bond given in port of
departure yields to No. 5. : bond precedes claims for neces-
saries under a subsequent possessory lien of shipwright
and also a claim for necessaries supplied before the bond
even though such claim was pronounced for before the
bond was sued upon : bond precedes mortgage.

7. Possessory lien of shipwrights and other « necessaries
men, employed by mortgagor in possession precedes right
of mortgagee, and it precedes subsequent maritime liens
which rank next after them.

7a. Unpaid vendor of ship would come next, and he can
bring a suit for possession of the ship.

8. Mortgagee has no maritime lien but ranks before
necessaries men for necessaries supplied after registration
of mortgage even though the mortgagee was in possession
when the necessaries were ordered (if not ordered on his
behalt), and as above shewn he will precede a master’s
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claim for wages if master personally guaranteed the mort-
gagee, and No. 10 below.

9. Necessaries men, though they cannot compete with
a purchaser buying even with notice of the claim before
the suit for necessaries was instituted.

10. Claims for damage to cargo and towage, which rank
after mortgage or other valid charges on ship.

Freight. — All the above liens attach to freight as part
of the ship, but in salvage, bottomry, wages, and general
average freight is separately liable for its rateable share of
the liability of the res. '

Cargo. — Cargo besides being liable to arrest for freight
in the cases above mentioned, is liable to the following
liens in order :

a) final salvage.

b) general average, possessory lien.

¢) bottomry, after ship and freight exhausted; a respon-
dentia bond is postponed to general average on cargo
and to a claim in the nature of salvage on cargo such as
freight for carrying on cargo transhipped subsequently.

Costs and legal charges — In actions against proceeds of
property arrested in rem the costs payable under decrees
of the Court rank together with the claims in respect of
which they have been incurred. Again, where a party in
an action iz rem has incurred costs which have Dbenefited
not only himself but parties in other actions against the
same property those costs will, if the proceeds are not
enough o satisfy all the claims in full and costs in the
different actions, be paid to him in preference to any other
payments made out of the res therein.

Solicitors have a lien on proceeds which they have
secured for their clients, but this is postponed to any
lien already existing on the res, e. g. the crew’s viaticum.

There is not therefore so much difference between the
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two systems as to prevent both agreeing to adopt, after
giving a first charge in any event to wages, the principle
of frais conservatoires if these would include our « final
salvage » in priority to other previous liens subject how-
ever to the third point next following as to the inverse
order of liens. ’

Thirdly, it may be considered how far the principle of
ranking liens in their inverse order of date is recognised in
the Continental systems. In French Spanish and Belgian
law the order of liens is an absolute one fixed by the nature
of the lien and all claims falling under the same head share
concurrently, except in the case of bottomry where the last
loan in date precedes the others, those of a later voyage
preceding those of an earlier one, those made during a
voyage preceding those made before the voyage, and the
latest loan on a voyage preceding earlier ones on it.

In German law the principle is adopted in a secondary
way. Absolute precedence in any cvent is given to charges
for watching and preserving the ship over all other ship’s
creditors. The rights of a ship’s creditor are acquired by
1) conservatory charges above mentioned, 2) public and
port dues, 3) wages, 4) pilotage and salvage, 5) general
average, 6) bottomry, and other advances or supplies in
case of necessity, 7) non-delivery or damage of goods and
bagage, 8) claims arising out of transactions made by the
master as such without special authority, or out of contracts
made by the shipowner within the the sphere of the master’s
duties, g) claims arising out of the fault of one of the crew
even though he is also sole or partowner of the ship,
10) seamen’s claims for insurance against the owner. The
rights of a ship’s creditor are not affected by the fact that
the shipowner became personally liable for the claim either
originally or subsequently, particularly this is so as regards
the claims of the crew for wages. Where there are several
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voyages N® 2-g above relating-to the last voyage precede
those of earlier voyages; and those of a later voyage
precede those of an earlier one; but wages of the crew on
an earlier voyage under the same contract have the same
precedence as those of a later voyage, and where bottomry
is made on several voyages the bottomry creditor ranks after
creditors claiming in respect of voyages begun after the ter-
mination of the first of such voyages. Claims relating to the
same voyage are paid in the order given above, exept that
N 4-6 are treated as equal and classed together in the third
rank, N°7 comes 4th, and N* 8 and g come fifth. All claims
under N® 1, 2, 4 and 5 classcs under the last section menti-
oned are equal ; those in the third class (pilotage, salvage,
general average, bottomry) follow the principle of inverse
order, the more recent preceding earlier ones and these
arising simultaneously having eqnal rights; bottomry and
other loans of necessity arising out of the same case of
necessity are held to arise simultaneously and claims
arising out of credit transactions particularly bottomry
loans made by the master Lo pay off earlier liabilities under
class 3, or claims arising out of contracts made by him
connected with such earlier liabilities have the same
priority as the earlier claim, though the credit transaction
or contract was necessary for the continuation of the
voyage. The seamen’s insurance always comes last what-
ever the date of its origin.

As regards liens on the cargo, the inverse order governs,
e. g. freight, general average, and salvage; freight always
comes last, later claims precede earlier ones and simul-
taneous ones are equal. In Holland order of time does
not affect liens of the same class competing with each
other, except in case of putting into a port of refuge when
later debts precede earlier ones. In Italian law, as seen
above, regard is had to both the nature and the date of
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origin of liens, debts created in the same port precede
others, but after the voyage is resumed later debts precede
the earlier ones. In the Scandinavian laws a distinction is
made between the case of one voyage or of several
voyages : in the latter case liens on ship of a later voyage
precede those of earlier voyages except the wages of
master and crew which have a duration of 12 months; in
the former case a fixed order is observed, 1) pilotage,
salvage, 2) wages of master and crew, 3) general average
and similar charges, bottomry, and the claim of the
cargoowner for compensation for his goods sold for the
necessities of the ship, 4) master’s liabilities for needs of
ship or owner’s contracts within the scope of the master’s
authority, and damages for fault of master or crew, and
master’s personal advances for the needs of the ship.
Creditors of the same class rank equally, except in classes
1 and 3 where they will not do so unless they arise out
of the same case of necessily, but the later precedes the
earlier ones. Cargo is charged with a) salvage b) general
average, bottomry, ¢) engagements by master for benefit
of ship, d) freight. This order is adhered to, and all of the
same class share concurrently, except in @) and 4) when they
will only do so if arising out of the same case of necessity,
otherwise the later precedes the earlier.

The practical effect of the Continental systems on this
point is that the principle of inverse order of liens is
recognized to the extent of preferring liens of a later
voyage to those of an earlier one, but where there is one
voyage only, it is the exception and not the rule.

Fourthly as regards a time of prescription for maritime
licns, there are already short periods prescribed by the stet
Codes. Bottomry, 5 years from date of contract, in France,
3 years from falling due i Belgium, I year in Germany; 3
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years in Spain, 5 years in Holland, 5 years in Italy from
- date of falling due; in Scandinavia apparently 1 year.

Collision has been dealt with in the Treaty on Collision.

Wages, I year in France and Belgium, 1 year in Ger-
many, in England 6 years for master including masters’
disbursements, crew and perhaps pilots, 1 year in Holland,
Italy and Scandinavia.

In England there is no prescription for maritime licns
except for wages (sce ante) beyond the period within
which with due diligence the claim could be enforced.
As a period of two years has already Dbeen adopted in the
case of collision (see the Trealy) a similar short period
like those in some of the Continental Codes could be
adopted.

With regard to liens ex delicto (collision), it seems hardly
likely that the foreign Codes, which it will be remembered
limit the shipowner’s liability by the value of the res for
other liens as well as damage, (except in some systems for
wages of the crew), in admitting a new lien to rank against
the res will give it the first place ; and in principle and
historically the Anglo-American systems in giving damage
the first place seen admittedly to have made a departure
from the theory of the civil law, on which our Admiralty
law is based, and that too only within comparatively recent
times. The grafting of Common Law doctrines upon our
Admiralty law and especially on such points as personal
liability of shipowners and the liability of the res, whether
in contract or tort, has caused difficulties in our law which
are naturally intensified when it is attempted to harmonise
our law with foreign laws which follow the civil law. The
American Courts seem to have followed a better course in
maintaining the theory of the realliability in maritime juris-
diction and Admiralty proceedings rather than the quasi-
personal liability of our law. Maritime liens with them are
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Jjura in ve, or proprietary rights in the 7es, and on this
theory the treating of all liens as equal whether arising in
contract or in tort, and having their precedence governed
by the same principle (that of the inverse order of their
date of attachment of the res) is perfectly logical. On the
theory of our law liens are not such, they are only « the
foundation of a process to make perfect a right inchoate
from the moment that the lien attaches ». (The Bold
Buccleugh). 1t is to be noticed however that in a recent case
a lien has been described as a jus in ré aliend, a right
derived from the owner either directly or through acts of
persons deriving their authority from the owner, but a right
to a personal claim does not always co-exist with a right
against the res. » (Sir Gorell Barnes in The Ripon City).

It might be possible to combine the two systems by
providing that the order of liens might be :

1) all expenses which have brought the »es (whether ship
cargo or freight liable to the lien) before the Court, e. g.
frais conservatoires, salvage, pilotage, wages, and subse-
quent bottomry, sharing rateably pari passu.

2) damage during the voyage, of more than one rateably
it being remembered that in English law satisfying the
damage lien seems too established a part of our system to
be passed over, and making this satisfaction need not
necessarily deprive other maritime lien holders from get-
ting compensation as no limitation of liability exists against
them.

In other claims the inverse order and datec might be
applied and thus there would rank,

3) previous salvage during the voyage.

4) bottomry during the voyage and disbursements.

5) Posscssory liens for necessaries.

G. G. PHILLIMORE



A brief summary of the German
law relating to Shipowners’ Liability

BY
D' ALFRED SIEVEKING
- Hamburg.

§ 1. — Shipowners Liability. General principle.

In order to understand the system of the German law
with regard to the limitation of shipowners’ liability, it is
well to make this broad and general statement, viz : that
the laws of all commercial countries concur in allevialing
somehow or other the heavy burden of responsibility lying
on shipowners’ shoulders. This exception to the general
rule of respondeat superior is not based on any principle,
but on equity or, rather, forms part of the commercial
policy of a maritime country. Shipowners’ business and,
consequently friendly intercourse between maritime nations
would soon come to an end if the law should either bind
by too many restrictions individual freedom with regard to
contractual stipulations or should make the shipowner
liable indiscriminately and without restriction for any
slight fault of his servants towards third parties with whom
he is not in a contractual nexus. Considering the immense
value of modern ships and modern cargoes, to destroy
which a slight error or petty negligence committed by
captain or crew of either the carrying or the colliding
vessel would suffice, shipowners would face ruin, if the
law did not come to their aid. Therefore, not in order to
encourage but o enable shipowners to carry on their
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business their liability must be a limited one : this is a
point of national interest and protection.

Now, with regard to the manner in which this limitation
is practically to be applied, this is a matter of mere con-
venience and of legal method. Two considerations must be
kept well apart from one another : the limit of liability and
the cases in which the limitation applies. With regard to
the limit of liability the system of the German code springs
from historical ground : the descendants found no reason
for altering the work of their forefathers. With regard to
the application of the rule of limited liability to certain
defined cases, the maritime code started from the idea
already mentioned, that in equity the shipowner cannot be
made liable for the faults of persons over whom he has no
control. The system of limited liability as laid down 1in

our Maritime Code 1s founded on convenience and legal
method.

§ 2. — Limit of liability

Centuries past, the system of limiting shipowners liabi-
lity to ship and freight, relieving him from personal liabi-
lity, became largely the custom and the law regulating
European commerce. But whereas in France and
adjoming countries the idea of the Roman noxe datio led
to the system of abandonment now in force, Germany
adhered to the views and ideas of German law 1n establis-
hing {roin the outsel the rule that the thing itself and not
the owner, is liable for any damage done by it, that is to
say : that the owner is in no way personally liable, but is
bound to hand over the ship and her freight to meet the
claims of his creditors or, rather, of the creditors of the
ship. Cargo-owner and shipowner both entrust their
propetty to the mercy of the waves, and are bound
together by a common tie. The ship with 1ts crew and its
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cargo is an integral whole, and just as 1t visibly leaves the
shores to brave the perils of the sea, far away from any
man’s power and control, so it shall be also legally sepa-
rated from the land, alone to earn the profits and to sustain
the loss. This view in olden times was carried even so far
as to make also the cargo liable for a damage arising out
of a collision, whether there was any one to blame or not.
This idea was an offspring of the old German law making
each member of a community responsible for the acts of
his brethren. Later on, the cargo-owner being no longer
present on board the ship, but entrusting his goods to the
care of the shipowner — the idea prevailed of looking
upon the latter as being the responsible head of the com-
mon adventure. The shipowner alone was held respon-
sible, the limit of his liability being his fortune de mer, that
is to say : the ship and her freight.

Thus it is seen that the German system as to the
limitation of shipowners’ liability developed itself gradual-
ly, an outgrowth of ancient legal maxims, an offspring of
German life and German thought. Theoretically and this
may be said in view of the heated discussions of late
regarding a uniform law in matters of shipowners’ liabi-
lity, there is no legal principle in any system limiting
shipowners’ liability, nor is any of these systems one whit
better than an other ; but it should be borne in mind that
it is easier and more commendable to alter a ever changing
legislation than an inveterated custom, both of which, it is
contended, work equally well.

§ 3. — Cases to which the rule of limited liability applies.
Master’s transactions.

This same idea of looking upon the ship and her freight
conjointly, as a separate and distinct entity, together with
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the impossibility of the shipowner to control every act of
the master, lead to the solution of the second question
viz : to which cases does this rule of limited lability
apply ? Only in cases where the owner cannot be reaso-
nably expected 1o do the business himself, butl leaves its
performance to the captain or crew, there is room for
limiting his hability- and only where the acts of master and
crew are done within the scope of their employement, is
there room for any hability at all.

Now, the master is not only, in common with the
officers and crew, entrusted with the technical manage-
ment of ship and cargo, but the owner must necessarily
leave to him a good part of the ship’s commercial business,
lest the performance of the voyage should suffer intolerable
delay. It goes without saying that the owner is in no way
in a better position, as to a control of his servants, with
regard lo these business transactions, than he is with
regard to all other acts of master or crew.

At port of registry. — With this view the German Mari-
time Code has defined the duties of the master. Naturally,
as long as the ship remains in her port of registry, the
owner himsell is able to attend to the ship’s business.
At the port of registry, therefore, the authority of the
master 1s restricted. Thus, with two single exceptions,
he is not allowed to enter into any contract, however
necessary it may be for the performance of the voyage:
he has simply to attend to the management of the ship.

It is his business to have the ship ready for and fit to
receive the cargo ; he is responsible for unseaworthiness,
for bad stowage or undue delay in despatching the vessel
— and so on. But he can not bind the owner by signing
for instance a contract of afreightment or act of sale or
mortgage of the ship; even the purchase of provisions or
coals or other outfits of the vessel do not come within the
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scope of his legal duties. But the master being in closer
contact with the crew and therefore better knowing his
servants than the owner does, he is more competent in
{his relation than is his principal. The law therefore makes
it a duty of the master to engage the crew. Also the master
and not the owner, having to deliver the cargo to the
consignee, it is the master’s business to sign the bills of
lading. These are the two single exceptions above referred
to §§ 526, 642 al. 1.

Abroad. — The ship once having left her port of registry,
the position entirely changes. At sea the master is, to use
the phrase in an old French bill of lading : le seul maitre
apres Diew. The master has to perform the voyage in order
to carry out the contract of affreightment. The scope of
his legal authority had to be enlarged for the purpose of
enabling him, without any special power of attorney, to
meet all incidents common to a voyage across the sea.
The law, fherefore, authorises the master, once outside the
port of registry, to transact on behalf of the owner all
business matters, whether legal or other, rendered neces-
sary for the performance of the voyage. Thus, if it be
necessary for such purpose, he is authorised to enter into
contracts of affreightment, to sign bottomry bonds, to
engage in law-suits, to sell cargo, — and so on§ 527. The
master acting within the legal scope of his employment is
so to say the mouthpiere of the fortune de mer, whereby this
separate entity makes its will and its requirements known
to third parties. The master, therefore, remaining within
these limits cannot but make responsible the fortune de mer
of his owner § 533 al. 1.

Master and not owner responsible. — But whenever the
master, without special authority to do so, oversteps these
limits, the owner is not committed at all, but only the
master § 533 al. 2. Thus, if the master sells the ship con-
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trary to the provisions of the law permitting such a sale
in certain cases and minutely prescribing the formalities to
be complied with (§ 530), without special leave of the
owner, the latter is not bound by the act of his servant.
In such a case, the sale is null and void, no right to the
ship would Dbe transferred to the buyer and, if purchase-
money had alrcady passed, the purchaser could reclaim
his moncy from the owner only so far as he could prove
that the money had come into possession of the owner
without consideration.

Of course, the owner is free to restrict the legal limits
of the authority of the master, just as, also, he may extend
them as far he likes. But he cannot plead such restriction
in a lawsuit brought against him by a third party relying
upon the validity of the captain’s transaction as being
within his legal authority, unless he can prove that the
restriction was known to the plaintiff at the time of the
transaction. 8§ 531, 486, N° 1 & 2.

8 4. — Faults of master & crew.

The same view which leads to a limitation of shipow-
ners’ liability for business transacted by the master within
the legal scope of his employment, also justifics the rule
that the owner is affected only in his fortune de mer by
faults committed by master or crew in the performance of
their duties.

Therefore, if the master, always keeping within the
limits of his legal authority, either in contracting himself
or in carrying out engagements made by the owner, com-
mits a fault occasioning loss to third parties, the owner
is answerable only to the extent of ship and freight.
§ 486, N° 3.

With regard to faults committed by the crew, it may be
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remarked that all persons appointed to duties on board
must be treated on the same footing as the crew proper,
so long as their employment lasts. § 486, No 2 & 3.

§ 5. — Cases where owner is also personally liable

Not only so long as the master acts within the legal
scope of his authority but also for faults committed by
captain or crew in the performance of their duties, the
owner is only answerable to the extent of ship and {reight.
This rule is justified by the fact, that the owner can neither
control his master or crew in thce performance of their
technical duties, nor the business transactions of the
master abroad, the scope of which transactions the law
has defined precisely in view of this fact.

But if the owner guarantees the fulfilment of a contract,
the non-performance or the incomplete performance of
which would without such a guarantee involve a limited
liability only, there is no room for such a privilege. The
owner is personally liable, besides being answerable with
ship and freight. § 486 al. 2.

The same is the case, whenever the owner himself com-
mits a fault, either by not preventing the wrongdoer from
doing an act leading to a claim for damages or, by direc-
ting the master or another servant to do a wrongful act
although the owner had full knowledge of the facts. If this
is a case in which, without the fault or privity of the
owner, merely his liability in rem would have been
engaged, the injured party now has not only a claim against
ship and freight, but also upon the fortune de terre of the
owner Besides this, the wrongdoer himself remains liable.
§ 512 al. 2 & 3 § 486 al. 2.

A fault may be committed by the owner in negligently
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choosing an unskilful or otherwise inefficient master (culpa
in eligendo).

There is yet one case to be mentioned where, besides the
responsibility in 7em, also the personal responsibility of the
owner is involved. Although the crew is engaged by the
master, the owner is nevertheless answerable not only to
the extent of ship and freight, but also personally for all
claims of persons of the crew, arising out of contracts
respecting their services and wages. This rule, it may be
said, has been universally adopted § 487.

§ 6. — Cases where owner is personally liable only.

All facts and transactions not mentioned in the three
preceding paragraphs involve the personal lability of the
owner only without giving a lien on ship and freight; there
is no need for making any distinction between his fortune
de mer and his fortune de terre. Any such creditor, although
he may have arrested the ship as part of the property of
his debtor, is not deemed a ship’s creditor and has not the
rights and privileges of those whose claim gives rise to a
limitation of the liability of the shipowner. (1)

§ 7. — Illustrations.

To explain the foregoing rules some cases might be
cited.
The owner is personally liable for any transaction he

(1) In all cases of limited liability the creditors have merely a claim
against the « fortune de mer» enforceable by reason of the lien they
have on ship and freight. These creditors are called shipcreditors as
distinguished from any other ordinary creditor. Shipcreditors are
endowed with certain rights and privileges specially defined in the
German Maritime Code.
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has authorised the master to make outside the legal limits
of the latter’s employment. The common rules of the law
of agency apply. Thus, if on special authority the master,
at the port of registry, signs contracts for the provisioning
and outfit of the vessel, the owner is bound just as if he
himself had made the contract, and is personally liable
because there is no reason for and therefore no provision
in the Code to the effect of limiling his liability. But if the
master signs such a contract having no authority to do
so, the owner 1s not bound at all. But if the master neglects
his legal duty to see that the vessel is properly furnished
and fitted out and properly provisioned before entering
upon a voyage; any claim arising out of his negligence
immediately involves a limited liability on the part of the
owner.

Further, the owner is responsible to the charterer for
defective condition of the ship. Unseaworthiness involves
his personal responsibility. But again, it is also the duty
of the master to see that the vessel is in a seaworthy
condition. Therefore, if a claim arises out of the negligence
of the master in this respect, it is a claim of a ship-creditor
having a lien on ship and freight) and if at the same time
the damage can be imputed to negligence of the owner in
not having discovered the defective condition of the vessel,
the creditor has not only a lien on ship and freight, but
the owner is personally liable too.

The law has thus wisely defined the legal authority of
the master at home and abroad, precisely because the
owner cannot be expected to be personally present, that
any transaction or fact lying within the legal limits neces-
sarily, if damage arises, gives rise to a ship-creditors claim
upon the forfune de mer only ; but that any transaction or
facts lying outside these limits must be regulated according
lo the general rules of the common law. The only excep-
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tion the law malkes is with regard to the claims of the crew
for services and wages ; an exceplion nccessitated Dby
reasons of public policy.

§ 8. — Masters’ Responsability

So long as the master keeps within the legal limits of
his authority, his own responsibility is not involved at all,
unless he is guilty of some faull or negligent act, or, 1o usc
the terms of the law : unless he has not cxercised the
carc of a properly qualificd master. § 511. In such a case,
of course, his personnal liability would be involved, even
il the owner had directed him to do the wrongful act. §512
al 2. But as soon as the master passes the boundarics the
law has fixed, his relations are governcd by the general
rules of the common law. If he thus acted without autho-
rity of the owner he alone and not the owner or the owners
fortune de mer will be held responsible, but if he acted on
special authority given to him by thc owner, the owner
alone is responsible, and neither will the master be held
liable nor will it be a case of a limited liability attaching
to ship and freight only. § 526 al 1.

§ 9. — Omn the master being the owner

If the master is himself the owner of the ship, it has
been contended by some authors that he should be made
personally hable in cvery case, therc being no longer any
reason for restricting his liability. This case is not provided
for in the German Maritime Code nor has it ever come up
before the courts. Now, it is quite true that the principal
reason for limiting shipowners’ liability in the manner the
German Code has done, is the impossibility of controlling
the master and crew when abroad. In the case before us
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this reason of course no longer holds good. But this does
not do away with the primary reason for at all limiting
shipowners’ liability : the impossibility of carrying on ship-
owners trade without such a limitation. The 1mpossibility
to control the master and crew only affects the man-
ner in which the German Code has effected a limitation,
but does not affect the necessity for somehow relieving
the owner of his heavy burden of responsability.

Generally speaking, the rule of limited liability applies
to cases of fault of master and crew and of transactions of
the master abroad. But the other reason, apart from the
impossibility to control the owner’s servants, must not be
lost sight of : i. e. the view of the German Code that ship,
freight and cargo are a separate entity, with its own rights
and duties, as such. For salvage or at least for general
average purposes this view seems to be universally adop-
ted. Accordingly, therefore, anything done in the common
interest would not involve the fortune de terre of the owner
as being a thing foreign to the interests concerned.

It would be unreasonable to establish unlimited liability
in cases where the master owns the vessel — this would
be contra rationem legis ; it would be equally unreasonable
and at the same time unnecessary to introduce a new
system of limitation not provided for in the German
Maritime Code, — our legal system so well adapting itself
to the case in question. As a matter of fact, the emergen-
cies in which the master would have to act {or the common
intercst, pretty well cover the scope of his legal authority.
It may thercfore be safcly said that, whenever the master
(being the owner) acts within the legal limits of his autho-
rity qua master in order to pursue and complete the
common adventure, or, whenever a claim arises through
the fault of one of the crew : the owner’s personal lLability
is not involved, Lut only his fortune de mer.
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The view here taken coincides with the interests of third
parties doing business with the captain. If there would be
no liability of the fortune de mer as such, there would be
no ship-creditor either (see note at end of § 6). Third par-
ties therefore would not acquire the privileges of the latter,
but would merely rank with all other creditors of the
owner. Third parties knowing the master to be the owner,
would certainly think {wice before doing business with
him, if the rule of limited liability would not be admitted.

It may be stated that in one single case the law admits
of the right of a ship-creditor where the master is also the
owner of the ship, viz : in case of a claim arising through
the fault of master or crew. § 754, N° g. But the law is
silent on the point, whether or not the owner’s personal
liability 1s also involved — thus leaving the question before
us undecided.

§ 10. — Against whom does-vight of action lie ?

The owner can always be summoned to appear before
the courts of the port of registry of his ship, to answer any
claim of his creditors whether they wantto make him
liable personally or to the extent of ship and freight only.
In the latter case — a case of limited liability — the credi-
tors are at liberty to sue the master instead of the owner,
as being the representative of the fortune de mer. A
judgment thus obtained against the master is valid also
against the shipowner. §§ 488, 761.









Diplomatic Conference of Maritime Law

1% SESSIoN — FEBRUARY 1905

Conférence Diplomatique de Droit Maritime

1® SESSION — FEVRIER 1905

PROTOCOLE — PROTOCOL

Les Délégués soussignés, con-
vaincus des grands avantages
qu'a tous les points de vue pré-
senterait 'établissement d’un droit
uniforme en matiére ’abordage et
d’assistance maritimes, et consta-
tant les dispositions favorables
manifestées a cet égard an cours
des travaux de la Conférence par
tous scs membres, sont unanime-
ment d’accord pour :

1° Soumettre a leur Gouverne-
ment respectif, aux fins d’examen,
les projets préparés par la Confé-
rence et qui sont ci-annexés ;

2° Suspendre les délibérations
de la Conférence et les ajourner
a4 une date a4 proposcr par le
Gouverment belge.

Fait a
Bruxelles, le 25 février 1905.

(Suivent les signatures).

The undersigned Delegates, con-
vinced of the great advantages
which would resultin all respects
from the establishment of a uni-
form law as to Collisions at Sea
and Marine Salvage, and having
regard to the favourable disposi-
tions shown as to this during the
labours of the Conference by all
its members,
agreed :

are unanimously

1st. To submit to their respec-
tive Government for considera-
tions the drafts prepared by the
Conference and hereto annexed ;

2nd. To postpone the delibera-
tions of the Conference and to
adjourn to a date to be proposed
by the Belgian Government.

Made in
Brusscls, on 25th February 1905.

ISignatures).



I ANNEXE
AU PROTOCOLE

Projet de Convention
pour I’Unification des régles
aappliquer en matiére d’Abordage

st ANNEX
TO THE PROTOCOL

Draft of Convention

for unifying the rules to be applied

as to Collision at Sea

ARTICLE 1

La réparation des dommages
causés parabordage survenn entre
navires de mer ou entre navires
de mer et bateaux de navigation
intérieure, est sournise aux dispo-
sitions de la présente Convention
sans qu’il y ait 4 tenir compte dn
lieu ou Pabordage s’est produit.

The damages
caused by collision occurring
between sea-going ships, or be-
tween sea-going ships and ships

indemnity for

employed in internal navigation.
is submitted to the provisions of
the present Convention, without
regard as to the place wwhere

the Collision occurred.

ARTICLE 11

Si abordage est fortuit, s’il est
da 4 un cas de force majeure ou
s’'il y a dontle sur les causes de
Pabordage, les dommages sont
supportés sans recours par ceux
qui les ont éprouvés.

Cette disposition reste appli-
cable dans le cas ou P'un des na-
vires anrait ¢té au mouillage au
moment de 'accident.

If the collision is without fault
or is due to inevilable accident.
or the cause cannot be deter-
mined, the losses are to be borne
by the persons who have suf-
fered them.

This provision is applicable
even in the case where one of
the vessels was at anchor at the
time of the accident.

ARTICLE III

Si Pabordage a ¢été cansé par

une faute, la réparation du dom-

mage incombe a celni des navires
qui Pa commise.

If the collision has been caused
by fault, the ship which cominit-
ted the fault is bound to make
good the damage.



— 8y —

ARTICLE IV

Sil y a faute commune, la res-
ponsabilité de chacun des navires
est propoitionnelle ala gravité de
sa faute.

Les dominages causés soit aux
navires, soit a lenrs cargaisons,
soit anx équipages, passagers on
autres personnes se trouvant a
bord, sont répartis entre les na-
vires, dans ladite proportion, sans
solidarité a 'égard des tiers.

In the case where both ships
have been in fault, the liability
of each of the ships is proportio-
nate to the gravity of its fault.

The damages caused, either to
the ships, or to their cargoes, or
to the crews, passengers or other
persous on board, are apportioned
between the ships. in the said
proportion, without their being
jointly liable towards third parties.

ARTICLE V

La circonstance que 'abordage
a été amené par la faute d’un pi-
lote dont l'emploi était obliga-
toire, ne fait pas obstacle a la
responsabilité du telle
qn’elle est établie par les disposi-
tions de la présente Convention.

navire,

The circumstance that the col-
lision has been bronght by the
fault of a pilot whose employment
was compulsory, does not pre-
vent the ship being responsible
as established by the provisions
of the present Convention.

ARTICLE VI

L’action en réparation des dom-
mages snbis par snite d’abordage
n’est subordonnée ni 4 un protét,
ni 4 ancune antre formalité spé-
ciale.

The action for indemnity for
damages suffered by collision is
not subject either to a protest or
to any other special formality.

ARTICLE VII

L’action se prescrit par denx
ans a partir de I'événcment.

Les lois nationales réglent ce
qui concerne linterruption et la
snspension de la prescription.

The action is barred by pres-
cription two vears after the event.
The national laws regulate all
questions relating to interrnption
and suspension of the prescription.
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ARTICLE VIII

Les navires entrés en collision
sont obligés de se porter secours
autant que les circonstances le
permettent.

Les lois nationales déterminent
les peines applicables aux contre-
venants.

Le propriétaire dn navire n’est
pas responsable du capitaine ou
de I’équipage a raison des contra-
ventions a la disposition qui pré-
céde, et le défaut de porter se-
cours n’entraine pas une présomp-
tion de fante an point de vue de la
responsabilité pécuniaire de l'a-
bordage.

Colliding ships are bound to
assist each other as far as cir-
cumstances permit.

The national laws determine -
the penalties to which those
breaking the regulations are
liable.

The owner of the ship is not
responsible by reason of breach
of the preceding regulation by the
captain or crew, and the neglect
to afford assistance does not en-
tail a presumption of fault from
the point of view of pecuniary

liability for the collision.

ARTICLE IX

Sous réserve de conventions ul-
térieures sur la limitation de la
responsabilité des propriétaires de
navires, il est entendn que les pré-
sentes dispositions ne portent
point atteinte a la nature ni a I'é-
tendue de cette responsabilité tel-
sont

les quelles réglées dans

chaque pays.

Subject to any further agree-
ments as to the limitation of
shipowners’ liability, it is under-
stood that the present provisions
do not alter in any way the
nature and the exient of that
liability as regulated in each
Country.

ARTICLE X

La présente Convention est
sans application aux navires de
guerre.

The present Convention does
not apply to men-of-war.

ARTICLE XI

Les Etats qui n’ont pas signé
la présente Convention sont ad-
mis ay adhérer sur leur demande-

The States which have not si-

gned the present Convention are

admitted to adhere to the same on
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Cette adliésion sera uotifiée par
la voie diplomatique au Gouver-
nement et, par celui-ci,
a chacun des antres Gouverne-
ments ; elle sortira ses cffets un
mois aprés 'euvoi de la uotifica-

tion faite par le Gouvernemeunt.

their request. This adhesion shall
be uotified by the diplomatic way
to the Government and
by the latter to each of the otlier
Govermneuts ; it shall comne into
effect one mouth after notification

Lhasbeeninade by the Government

ARTICLE XII

La preésente Convention sera
ratifiée et les ratifications en se-
rout déposées a le plus
tot possible, et, au plus tard, daus
le délai d’'une année a compter du
jour de la signature.

Un mois aprés la cloture dn
procés-verbal de dépodt des rati-
fications, la Couvention entrera
en vigueur eutre les Etats qui

I'auront ratifiée.

Tlhe present Convention shall be
ratified aud thie ratificatious of it
shall be deposited at . . . as
soon as possible, and at latest
withiin tlie period of oue year from
the date of tlie siguature.

One month after the closiug of
tlie procés-verbal of deposit of the
ratifications, tlie Convention shall
come in force between the States
which shall have ratified it.

ARTICLE XIII

Dans le cas on 'une ou l'antre
des Parties coutractantes dénon-
cerait la présente Convention,
cette dénouciation ne produirait
ses effets qu'un an aprés le jour
on elle anrait été notifice au Gou-
vernement et la Con-
vention demeurerait en vigueur
entre les autres Gouvernements
contractants.

Eu foi de quoi, les Plénipoten-
tiaires ces Ftats respectifs out
signé la présente Couveution et
y ont apposé leurs cachets.

Fait a Bruxelles, en un seul
exemplaire, le

In case eitlier of the coutrac-
ting Parties deuounce the preseut
Couvention, denuuciation
shall ouly lhave effect one year
{froin the day on which the uotifi-

this

cation be made to the Goveru-
aud the Con-
in force

ment of .
vention shall remain
between the other coutracting
Goveruineuts.

Iu witness thercof, the Pleui-
polentiaries of the respective
States liave signed and scaled the
present Convention.

Made in Brussels in one copy
on the
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PROTOCOLE
DE CLOTURE

Au moment de procéder a la
signature de la Convention con-
clue a4 la date de ce jour enire

les Plénipotentiaires soussignés
sont convenus de ce qui suit :

Les Gouvernements des Hautes
Parties contractantes s’engagent
a prendre le plus tot possible les
mesures nécessaires pour rendre
d’application générale, chacun en
ce qui le councerne, les disposi-
tions énoncées dans la Conven-
tion.

Le présent Protocole, qui sera
ratifié en méme temps que la
Convention conclue a la date de
ce jour, sera considéré comme
faisant partie intégrante de celte
Convention, et aura méme force,
valeur et durée.

En foi de quoi, les Plénipo-
tentiaires soussignés ont dressé le
présent Protocole.

Fait 4 Bruxelles, le .

CLOSING
PROTOCOL

At the time of proceeding to
the signature of the Convention
concluded this day between

the undersigned Plenipotentiaries
have agreed as follows :

The Governments of the High
Contracting Parties bind them-
selves o take as soon as possible
the necessary measures to secure
the general application of the
provisions contained in the pre-
sent Convention, each as far as
it is concerned.

The present Protocol, which
shall be ratified at the same time
as the Convention concluded on
this day, shall be considered as
being an integral part of this
Convention and shall have equal
force, value and duration.

In witness thereof, the under-
signed Pleuipotentiaries have
drawn the present Protocol.

Made in Brussels, on the
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II* ANNEXE
AU PROTOCOLE

Projet de Convention pour

I’Unification des régles a appliquer

relativement a I’Assistance et

au Sauvetage maritimes

2™ ANNEX
TO THE PROTOCOL

Draft of Convention
for unifying the rules to be applied
as to Marine Assistance
and Salvage

ARTICLE I

L’assistance et le sanvetage de
tous navires de mer sont souuis
anx dispositions de la présente
Couvention sans qu’il y ait a
distinguer entre ces deux sortes
de services et sans qu'il y ait a
tenir compte du lieu ou ils ont été
rendus.

The assistance and the salvage
of all Sea-vessels are submitted
to the provisions of the present
Couveuntion without any distinc-
tion being drawn between {liese
two kiuds of services and witlhiont
regard to the place where they
hiave beeu rendered.

ARTICLE II

Tout capitaine est teuu, autant
qu'il peut le faire saus danger, soit
pour son navire, soit pour son
équipage ou ses passagers, de
préter assistauce a toute persoune,
mdéine étrangére ou eunemie, trou-
vée en mer eu danger de se perdre
et qui requiert secours.

Les mesures destinées a assurer
I'exécution de cette prescription
sont réservées aux lois nationales.

Le propriétaire du navire n’est
pas responsable des countraven-
tions a la disposition ci-dessus.

As far as lie can do so without
danger, eitlier to his ship or his
crew or lis passeungers, every
captain is bouud to render assis-
tance to every persoiu, eveun a
foreigner or eunemy, whom he
finds at sea iu danger of being
lost and who requires assistance.

Measures to iusure the execu-
tion of this provisiou are reserved
to the national laws.

The owner of the ship is not
liable for infringements of the
above provision.

ARTICLE III

Tont fait d’assistance ou de sau-
vetage ayant en un résultat utile

All services of assistance or of
salvage having had a useful result
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donne lieu a4 une équitable rému-
nération.

Rien n'est du si le secours préte
reste sans résultat utile.

En aucun cas, la somme a
paver ue peut dépasser la valenr
des choses sauvées.

give right to an equitable re-
muneration.
Nothing is due if the services
rendered are without useful result.
In auy case the sum to be paid
cannot exceed the value of the
salved property.

ARTICLE IV

N’ont droit a aucune rémunéra-
tion les personncs qui ont pris
part aux opérations de secours
malgr¢ la défense expresse du
capilaine du navire secouru.

Persons who have taken part
in the work of rendering assis-
tance agaiust the cxpress prolii-
bition of the captain of the ship
assisted are barred from all right
to remuneration.

ARTICLE V

Le remorqueur n’a droit a une
rémunération pour ’assistance ou
le sauvetage du navire par lui re-
morqueé ou de sa cargaison, que
s’il a rendu des services excep-
tionnels ne pouvant étre consi-
dérés comme l'accomplissement
du contrat de remorquage.

The tug has only the right to
remuneration for assistance or
salvage rendered to the ship
towed by lier or to her cargo, if
she has rendered exceptional ser-
vices, which cannot be consi-
dered as the fulfilment of her

contract of towage.

ARTICLE VI

L’équipage du navire en péril
n’a droit a aucune rémunération,
méme pour services extraordi-
naires, tant que ceux-Ci peuvent
élre considérés comme l'accom-
plissement du contrat d’engage-
ment.

The crew of a ship in peril have
no right to any remuneration,
even for extraordinary services,
as long as they can be considered
as the fulfilment of the contract

of engagement.

ARTICLE VII

La rémunération est duc encore
que lassistance ou le sauvetage
ait eu lieu entre navires apparte-
nant au méme propriétaire.

The remuncration is due, even’
when the assistance or salvage
has been rendered between ves-
sels belonging to the same owner.
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ARTICLE VIII

Le montant de la rémnnération
est fixé par la convention des
parties et, a défant, par le juge on
par 'anto1it¢ compétente.

The amount of the remunera-
tion is fixed by thc agrcement
between the parties, and if there
is no agrecment, by the judge or
competent authority.

ARTICLE IX

Toute convention d’assistance
on dec sanvelage passée en pré-
sence dn péril, pent étre modifice
par le juge s’il cstime gue les con-
pas
équitables soit pour l'une, soit

ditions convenucs ne sont
pour lantre partic.

La demandc de modification
pent étre forinée partout intéresse,

Every contiact for assistance
or salvage made in time of peril,
can be modified by the jnudge if
he considers that the conditions
agreed are uot cquitable for
either one or the other party.

Any interested

make the request for modifica-

person may

tion.

ARTICLE X

A défant de convention, la ré-
munération est fix¢e par les tribn-
narx ou antres autorités compe-
tentes, selon les circonstances, en
prenant pour base : principale
ment, le succés obteni. les cfforts
et le mérite de cenx qni ont préte
secowrs, le danger coura par le
navire assisté, par sa cargaison,
par les sanveteurs ct par le navire
assistant. les frais et dominages
subis par le navire assistant en
tenant compte, le cas échéant, de
son appropriation spcéciale; cn
sccond lien. la valenr des choscs
sanvées et dn navire sanvetenr.

In defanlt of cxpress agreement,
the remuneration is fixed by the
Courts or other competent antho-
rities according to the circum-
stances, laking into considera-
tion : principally, the succes ob-
tained. the efforts and inerits of
those who have rendered assis-
tance, the danger incurred by the
assisted vessel. by her cargo, by
the salvors and by the assisting
vessel, the expensesand damages
incurred by the assisting vesscl,
taking account, at the cind of the
service. of her particnlar occupa-
tion : secondly, the value of the
salved property and of the assis-
ting vessel.



— 96

ARTICLE XI

L’action en paiement d’une ré-
munération on en modification de
la convention d’assistance oun de
sanvetage se prescrit par deux ans.

Les lois nationales réglent ce
qui concerne linterruption et la
suspension de la prescription.

The action for payment of re-
muneration or for modification of
the agreement for assistance or
salvage. is prescribed after two
years.

The national laws regulate all
which relates to the interruption
and the suspension of the pres-
cription.

ARTICLE XII

Les présentes dispositions ne
portent point atteinte anx pres-
criptions des lois nationales con.
cernant la compétence des auto-
rités judiciaires on administratives
en matiére de sauvetage ou d’as-
sistance et la rémunération pour
le sauvetage des vies humaines.

The present provisions do not
invalidate the prescriptions of the
national laws relating to the ju-
risdiction of the anthorites judicial
or administrative as to salvage or
assistance and the remuneration
for salvage of human lives.

ARTICLE XIII

Lapréscnte Conveution est sans
application aux navires de guerre.

The present Convention does
not apply to men-of-war.

ARTICLE XIV

Les Ftats qui n’ont pas signé
la présente Convention sont adinis
a y adhérer sur leur demande.
Cette adhésion sera notifiée par la
voie diplomatique an (Gouverne-
ment et par celui-ci
4 chacun des autres Gouverne-
ments ; elle sortira ses effets un
mois aprés l'envoi de la notifica-

tion faite par le Gouvernement

The States which have not
signed the present Convention
are admitted to adhere to the
same on their request. This adhe-
sion shall be notified by the diplo-
matic way to the Government
. . . and by the latter to
each of the other Governments;
it shall come into effect one inonth
after the notification has been

made by the Government.
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ARTICLE XV

La présente Convention sera
ratifiée,
seront déposées a

et lcs ratifications en
le plus tot possible, et, an plus
tard, dans le délai d’une année a
compter du jour de la signature.

Un mois aprés la cloture dn
procés-verbal de dépot des ratifi-
cations, ]la Convention entrera en
entre les Iitats

vigneur qui

l'auront ratifiée.

The present Convention shall
be ratified and the ratifications
of it shall be deposited at .
as soon as possible, and at latest
within thc period of one year
from the date of the signature.

One month after the closing of
the procés-verbal of deposit of
the ratifications, the Convention
shall come in force between the
Statcs which shall have ratified it.

ARTICLE XVI

Dans le cas oil 'une on 'antre
des Parties contractantes dénon-
cerait la présente Convention,
celte dénonciation ne produirait
ses effets qu'un an aprés le jour
on elle aurait été notifiée an Gou-
vernement et la Con-
vention demeurerait en vigueunr
entre les autres Gouvernements
contractants.

En foi de quoi, les Plénipotcn-
tiaires des Etats respectifs ont
signé la présente Convention et y
ont apposé leurs cachets.

Fait 4 Bruxelles, en un seul
exemplaire, le

In case either of the contracting
Parties denounce the present
this denunciation
shall only have effect one year
from the day on which the noti-

Convention,

fication be made to the Govern-
ment of and the Con-

vention shall remnain in force
between the other contracting
Governments.

In witness thereof, the Pleni-
potentiaries of the respective
States have signed and sealed the

present Convention.

Made in Brussels, in one copy
on the
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PROTOCOLE
DE CLOTURE

Au moment de procéder a la
signature de la Convention con-
clue a la date de ce jour entre

les Plénipotentiaires soussignés
sont convenus de ce qui suit :

Les Gouvernementisdes Hautes
Parties contractantes s’engagent
a prendre le plus tot possible les
mesures nécessaires pour rendre
d’application générale, chacun en
ce qui le concerne, les disposi-
tions énoncées dans la Conven-
tion.

Le présent Protocole, qui sera
ratifi¢ en méme temps que la
Convention conclue a la date de
ce jour, sera considéré comme
faisant partie intégrante de cette
Convention, et aura méme force,
valeur et durée.

En foi de quoi, les Plénipo-
tentiaircs soussignés ont dressé le
présent Protocole.

Fait & Bruxelles, le

CLOSING
PROTOCOL

At the time of proceeding to
the signature of the Convention
concluded this day between

theundersigned Plenipotentiaries
have agreed as follows :

The Governments of the High
Contracting Parties bind them-
selves to take as soon as possible
the necessary measuves to secure
the general application of the
provisions contained in the pre-
sent Convention, each as far as
it is concerned.

The present protocol, which
shall be ratified at the same time
as the Convention concluded on
this day, shall be considered as
being an integral part of this
Convention and shall have equal
force, value and duration.

In witness thereof, the under-
signed Plenipotentiaries have
drawn the present Protocol.

Made in Brussels on the
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Opening of the Conference

Ouverture de la Conférence

SITTING OF WEDNESDAY, JUNE 14%, 1905
SEANCE DU MERCREDI, 14 JUIN 1905

The International Maritime Conference
was opened at Liverpool on June 14. at 3 o’clock, in the Town-Hall.

La Conférence Maritime Internationale
fut onverte 4 Liverpool, a ’Hotel-de-Ville, le 14 Juin & 3 heures.

Mr. BEERNAERT i the Chaiv. — Présidence de M. BEERNAERT

THE LorD MavoRr (the Hon. John Lea). My lord and
gentlemen, — It is my great honour to-day to welcome to
the city of Liverpool a number of visitors — some trom our
own land and others from across the sea, and to tender to
one and to all, in the name of the city and the name of all
that is good in the city, a cordial welcome to this great
city; and not only do we welcome one and all to Liver-
pool, but it is my pleasing duty, as chief magistrate, to
offer a warm welcome to this historic Mansion House, and
to assure those engaged in the conference that they will
be very welcome to use this handsome council chamber
so long as they may consider well to their deliberations.
We welcome to-day, on behalf of five English associations,
a number of gentlemen who have come {rom over the seas
on what is really an international question; it does not
simply concern England and Liverpool, altough we are so
great a shipping nation, but it is fitting that this confe-
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rence should be held in Liverpool, where so many ships
come and go, and so much commerce by the sea takes
place. We welcome all to-day, not only in the interests of
the legal and other objects that they have in mind, but as
those who are united by goodwill and comradeship in the
work of peace and of goodwill among the nations. Our
business will not be simply one of legal conference, but it
will lead, I trust, to a great increase of that mutual respect
and goodwill without which no alliance among nations can
count for very much; and in furthering the objects of your
association I am sure that we shall further the interests of
peace and of goodwill, not only amongst those who have
come to England as England, but those who meet to-day
as representing, I think, twelve foreign countries amongst
themselves ; I understand that there are representatives
to-day {rom France, Germany, Austria, Hungary, Belgium,
Norway, Sweden, Denmark, the United States of America,
from Japan, Holland and Italy. To one and all we tender
the warmest of welcomes to our city, trusting that these
gentlemen may be in a very large measure not at all out of
place; we welcome them here as ambassadors of peace.
And now, sir, I bid one and all welcome tho this council
chamber, hoping that their deliberations will tend to
further all that is good amongst the nations, and also very
greatly tend to increase the results of the conference and
of those connected with maritime law. I beg, in conclusion,
to express the best wishes of the city for the success of
vour deliberations. (A4 pplause).

M. le MiNISTRE BEBRNAERT (Belgique).

Mylord Maire, Mcsdames, Messieurs,

Je vous remercie au nom de mon pays, comme au nom
de mes compatriotes et au mien, de la si flatteuse récep-
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tion que nous fait en ce moment la municipalit¢ de
Liverpool.

Nous sommes fiers de saluer sous ces voutes historiques
le chef et le représentant de cette grande cité, le premier
port du monde, trait-d’union entre 'Europe et I'’Amérique,
la reine de cette Mersey, fleuve vraiment impérial.

Mylord, nous sommes venus ici pour travailler avec vous,
lamain dans la main, a la réalisation du progrés hautement
désirable et dont ’Angleterre a pris, la premiére, I'initia-
tive : I'unification du droit de la mer.

Chose étrange : cet Océan qui ne connait de maitre que
Dieu, ou nul n’est souverain, ou aucune loi ne peut étre
édictée ni appliquée, cet Océan, 'homme a prétendu le
soumettre a vingt régles diverses et a des formalités de
tous genres. Cela ne doit pas étre. L’Océan ne doit con-
naitre qu’une seule et méme loi, applicable a tous, et sous
toutes les latitudes.

Clest a ce résultat que nous venons travailler avec vous
et je ne sache pas qu’on puisse nous assigner un lieu plus
favorable que Liverpool. Nulle part ailleurs on ne peut
voir de plus haut et plus sirement les intéréts des choses
de la mer. Nulle part, on ne peut mieux comprendre le
besoin chaque jour grandissant de cette entente univer-
selle qui est une cause de paix, comme le disait, il y a un
nstant, votre Lord Maire. Nulle part on ne peut mieux
comprendre les prescriptions de cette solidarité universelle
qui forme aujourd’hui la loi des peuples, la loi de I'avenir.

Je remercie donc encore une fois la municipalité de

Liverpool et le Lord Maire de l'accueil qu'ils veulent
bien nous faire.

M. RENE VERNEAUX (Paris). Je viens 2 mon tour vous
remercier des paroles de cordiale bienvenuc que vous
nous avez adressées.
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Les délégués francais ont été particuliérement heureux
de voir le Comité Maritime International tenir ses assises
dans cette grande et glorieuse cité de Liverpool. En 1899,
nous étions réunis & Londres; nous ne pouvions mieux
faire que de nous réunir cette année dans cette grande
cité, dans laquelle nous nous instruirons de toutes fagons
non seulement sur le droit maritime, mais dans toutes les
manifestations du commerce et de 'industrie.

Au nom de I’Association frangaise, je vous remercie,
Mylord Maire, des paroles aimables que vous nous avez
adressées et de votre cordiale hospitalité.

OBERLANDESGERICHTSRATH DR. BranD1s (Hamburg).
Mylord,

In Namen der Herren die aus Deutschland hieher
gekommen sind, spreche ich meinen herzlichen Dank aus.

Auch wir aus Deutschland sind davon durchdrungen
dass die Arbeiten des Comité Maritime International von
sehr grossen Bedeutung sind und wir sind gern bereit
Alles mogliche beizubringen um die Schwierigkeiten zu
iberwinden.

Ich achte mich gliicklich fiir diese Gelegenheit die grosse
Handelsstad Liverpool zu besuchen und bin sehr geehrt
durch Ihr herzliches Willkommen.

M. Francesco BERLINGIERI (Naples). Au nom de ’As-
sociation italienne de Droit Maritime, que j'ai I'honneur
de représenter par délégation de son président, je salue la
noble ville de Liverpool dans la personne de son illustre
Lord Maire.

Je salue tous ceux qui ont bien voulu apporter le précieux
concours de leur expérience et de leurs études a cette
conférence qui aura la plus haute importance au point de
vue de notre ceuvre.
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Le moment est venu, Messieurs, de solutionner la grande
question de la Limitation de la Responsabilité des Propri-
étaires de navires et ce sera cette conférence, qui, je
Pespére, réussira a prévenir les conflits de lois en cette
matiére, 4 concilier le systéme du Continent avec le
systéme de la Grande-Bretagne.

Permettez-moi aussi, Messieurs, d’ajouter que je salue
ce merveilleux port de Liverpool au nom de son petit
confrére, le port de Génes.

MR. SUKETADA ITOo (Japan). My Lord Mayor, — It is
a great honour to me to address you. WhileI was in Japan,
I learned about this committee’s task, in which Japan, of
course, takes a great interest. As you are aware, the com-
mittee’s work during nearly ten years since its organiza-
tion has been progressive and has flourished year by year.

Appointment of the President of the Conference

Election du Président de la Conférence

M. A. BEERNAERT (Bruxelles). Je pense que la désigna-
tion de notre président ne peut étre qu’une simple question
de formalité, la nomination de M. Justice Kennedy étant
évidemment indiquée d’avance, et je suis slir que vos

applaudissements ratifieront ce que je viens de dire.
(Applandissements).

Sik ALFRED JoNES (Liverpool): My Lord Mayor and
Gentlemen, — Tn seconding the resolution that Mr. Justice
Kennedy be appointed to the presidency of this conference,
I think I will have your unanimous support. There is no
doubt that in getting Mr. Justice Kennedy here to-day to
preside over us, we shall have a fair and {full discussion of
this great universal question Now, to-day we appear notas
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an English company or as a British company, but asa
company of the world ; we appear as one family pleading
for a law which will equalise all questions for all parties.
There can be no doubt, the discussion willbe very useful
on al points. These questions are slightly altering with
regard to the maritime aftfairs of this country, and you
cannot have any greater example than in the previous
speaker from Japan. It is a wonderful thing that the
Japanese should be represented here to-day : but it shows
the wisdom in this stage —early stageit may be — of coming
to some unification of the law of nations for the maritime
conduct of the affairs of the world. I have great pleasure
in seconding the resolution to appoint Mr. Justice Kennedy
to the presidency.

Mr. Fustice Kennedy is elected, unanimously, president of
the Conference,

Sir William R. Kennedy est elu comme president de la
Couference, a Punanimite.

MR. JusticE KENNEDY (President). My Lord Mayor
and Gentlemen, — It is with very great feelings both of
pleasure and pride that I accept the office which you have
been so kind as to bestow upon me. I think that our
labours, to which I shall do my best to contribute, will
be fruitful for the good of all nations, and redound also to
the credit of this great city of Liverpool, in which we are
mecting. I shall not now say more, for the duties of this
afternoon are to be formal ; but what little I have to say in
helping on the work of this assembly will be said when we
meet {for business to-morrow morning. But there are some
matters to which I ought to call your attention now, and
first amongst those are the letters of regret for not being
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able to attend, which have been given me by the secretaries.
I have a letter here first of all from the Lord Chief Justice
of England, whose absence, I am sure, we will all deeply
regret. He writes to the secretary, Dr. Stubbs : « I very
much regret that it is impossible for me to_be present at
Liverpool at the Confercnce of the International Ma-
ritime Committee . » I have a letter also from my friend
Judge Raikes, of Yorkshire, who has been a most
faithful attendant at previous conferences. expressing
his great regret that he cannot be herc ; also from Mr.
Marsden, the author of the standard work on « Collisions
at Sea » ; and from Sir Theodore Angier, a most active
man of business, who has taken a great interest in the
subject we have to discuss, and who writes that he has
« an engagement on the 15th which keeps me in town for a
week. It is most unfortunate, as I was counting on being
present at the conference. » I have also a letter here from
another gentleman who has taken from the first a great
interest in all the work of the Committee, namely, Sir John
Glover, who writes to say that he is « very reluctantly
obliged to forego the pleasure of joining you in Liverpool,
owing to the advice of my medical adviser. » and saying
that he has already written to Mr. Franck in regard to some
matters in connection wich the subjects which we have to
discuss. I have also a letter from one who was present at
one of the last conferences, Duke Mireli, who has wriiten
to our general secretary, Mr. Louis Franck, saying that he
is prevented by illness from taking part in the conference,
and he desires that his best wishes should be conveyed to
those taking part in the conference. Next, I have a letter
from a gentleman who has in a practical way worked hard
for the Comité Maritiine, namely, my friend Dr. Stubbs,
who writes that it is absolutely impossible for him, contrary
to his hopes, to be present here on this occasion.
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As you are aware, where there is any vote concerned in
the work of this conference, the votes are given by nations.
It is therefore desirable that, at the earliest possible mo-
ment, the various nations engaged should elect their vice-
presidents, and I understand that some countries, notably
England, areready toappoint their vice-president, and I hope
that any other nation thal is now ready will nominate their
vice-president, so that his name may be forthwith entered.
I believe that there are, or will be, represented here,
besides our own country, Austria, Belgium, France,
Germany, Hungary, Italy, Japan, Norway, Sweden,
Denmark, and the United States. I believe that the repre-
sentatives, or most of the representatives, of Denmark, and
the United States are not able to be with us at this moment,
and therefore we cannot get their nominations until to-inor-
row morning ; but it will greatly facilitate the work which
has to be done if those nations who are represented here
now will appoint their vice-president, and those which are
not ready to do so will nominate, after this formal meeting
is concluded, so that, if possible, the secretaries will be in
possession of the names. I might mention that we have the
great advantage for this purpose of having present and
willing to act as secretaries — and I must name him first —
M. Louis Franck, to whom this Committee owes a great
deal of its vitality and interest for everyone ; he is the
general secretary, and we have the very great pleasure of
having him with us here, and also Mr. Leslie Scott, who,
locally, has done a very great deal inde«d for the work of
this conference. (applause). Besides them there are also
kindly acting as secretaries Mr. Gow, Mr. J. D. Barker
and Dr Alf. Sieveking.

I have only got to add that it will no doubt be felt to be
greal gain to those who are really anxious to follow and
take the work which we are going to do in the next three
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days, and also to understand the points which will be
discussed, if I may tell them that there will be accessible
to them, first of all, an abridged programme of the whole
proceedings of this conference, including the festivities
which our kind hosts have prepared for us in many forms,
and also an able summary of proceedings at the conference
of the International Maritime Committee in reference to
shipowners’ liability, which has been prepared for them,
by Mr. Poplimont of Antwerp « The Draft Treaty on the
Limitation of Shipowners’ Liability. » Those are special
papers, which will be of great use, I am sure, to members
attending the conference and, lastly, a document which
has only just been put in my hands, and which I have not
yet myself perused, headed « Conférence Diplomatique »
&c., which relates to those documents which have been
brought before the meeting that has already taken place in
February last, at which the official representatives of most
of the nations were present, as to a uniform law of collisions
at sea and marine salvage. If any gentlemen who is present
wishes to have any of those documents and has not received
them, the secretaries will be very glad to tell him where
they can be obtained. I do not think for the present,
gentlemen, that there is anything more to add.

(Traduction orale par M. Louis Franck).

M. le Président a communiqué a l'assemblée le sens des lettres de
regret écrites par Lord Alverstone, M. le juge Raikes, Sir Joln
Glover, le Duc Mirelli, Dr Stubbs.

Il a ensnite signalé les tableanx synoptiques et rapports prepareés en
vie de la Conférence. Enfin il vient de demander anx différentes
natious de bien vonloir s'entendre pour choisir les vice-présidents qni
les représenteront an bureau.

Dans un mowment, on appellera les différentes nations par ordre
alphabétigne pour qu’elles nous disent quels sont lenrs €lus.

L’appel nominal ayaut été fait, lcs désignations snivantes sont
faites :
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OFFICERS OF THE CONFERENCE
BUREAU DE LA CONFERENCE

Vice Presidents :

Great-Britain. — Grande-Bretagne
Sir A1 ¥RED JonNES (Liverpool).
Austria — Autriche
Dr. AuG. SCHENKER (Vienne).
Belgium — Belgique
M. CBARLES LE JEUNE (Anvers).
Denmark ~— Danemark
M. Cur. HvipT (Copenhague).
France — France
M. RiNE VERNEAUX (Paris).
Germany — Allemagne
M. LE juGE BrANDIS (Hambourg).
Hungary — Hongrie
M. le Dr. BenvoviTs (Fiume).
Italy — Italie
Prof. Dr. FRaN¢. BERLINGIERT (Génes).
Fapan — Fapon
M. Sukerapa ITo (Tokio).
Norway — Norvége
M. le Dr. Oscar Pratou (Christiania).
Sweden — Suéde
M. E. pE GiNTHER (Stockholm).

Hon. General Secvetaries. — Secretaires-gencranx :

. JaMESs D. BarRKER (Liverpool).

. Louis FRANCK (Anvers).

. WM Gow (Liverpool).

. le Dr. ALFRED SIEVEKING (Hambourg).
. LEsLiE F. Scort (Liverpool).
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The PRESIDENT : That being so, gentlemen, there is
only one matter which I think I have to mention to you,
and that is with regard to the arrangements {or to-morrow.
We shall meet at g,30 here, and the first matter that will
be taken of business will be « The Draft Treaty on the
Limitation of the Shipowner’s Liability », in the nature of
a general discussion, as stated on the programme in the
draft treaty which has been submitted to the conference.
According to the programme which you have, there the
first subject is « Collisions at Sea and Salvage : Report
on the Diplomatic Conference at Brussels and on the
labours of the International Maritime Commitltee » ; but
for several reasons, and not least amongst them the fact
that, owing to duties elsewhere of a public nature,
Mr. M’Arthur, who was to have given us important infor-
mation upon this subject, cannot be here before Friday
morning, the discussion of that report will be postponed
until Friday morning. Therefore, the business for to-mor-
- row will be « The Draft Treaty on the Limitation of the
Shipowner’s Liability ». We shall meet, as I have said,
at 9,30, and subject to the wish of the conference, which,
of course, rules not only the chairman but everybody here,
the general idea is that we should not sit after five o’clock
in the afternoon. I think there is nothing more now, gent-
lemen, to detain you in these formal proceedings, and I
therefore adjourn the further proccedings of this conference
until g,30 to-morrow morning at this place.

The sitting is adjourned. — La séance est levée.
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THURSDAY, JUNE 15% 1903
JEUDI, 15 JUIN 1905

Proceedings resumed at 9.30 a. m. in the Town-Hall under the
presidency of M JusricE KenNeDY

Séance ouverie a 9.30 heures a I'Hotel-de-Ville sous la
présidence de M. le Juge W. KENNEDY

Presidential address. — Discours presidentiel.

Mr. JusTicE KENNEDY (president).— I do not propose in
opening the practical work of this meeting to keep you
listening to any lengthy remarks of mine. But there are
some of those who are present who have not taken part
in past meetings of the Committee and to whom it may
be convenient that I should, as I propose, quite shortly
place them in possession of the exact position in which
the conference stands in regard to the practical questions
which are now for our consideration. Let me say, only by
way of preface, that the object of this International
Maritime Committee has been for many years past that
which must be obviously desirable to men who are
engaged in any branch of maritime commerce. It is to
bring harmony so far as is possible into the laws which
regulate the transaction of commerce in every part of the
civilised world, and, through bringing those laws into
harmony, to diminish the anxiety and the expense of
those who, whether as shipowners or as merchants, have
great risks in the carrying on of these mercantile opera-
tions of every sort — anxiety, risk and expense, and
beyond, and in a certain sense spiritually higher than
these — the object has been through these means, through
this greater harmony, to diffuse among those who have
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a large part in the government of the world, and there-
fore a very large part in the maintenance of its happiness
and the increase of that happiness — in bringing men
together in closer relation and with greater confidence in
their transactions of every sort. Now, having these objects
in view, the International Maritime Committee was, I think,
even before the year 18g7, founded by those who were
prepared to give their time and their thought to those
important matters. There were conferences, to which for
the practical purposes of to-day it is not necessary to
refer — conferences which were held, I think, in Brussels
i 18¢g7, and in Antwerp in 1898, but for the purposes of
what we have to consider during these few days here in
Liverpool, it is not necessary to go back beyond the confe-
rence that was held in London in 18gg. That conference
began the discussion in the practical form of the subjects
which are still in a sense before us. There was then dis-
cussed with great care and minuteness the questions which
are connected with the law in reference to collisions at
sea, using the words « collisions at sea » in a general and
nol in a narrow form, because it was not intended to
exclude collisions in territorial waters where one of the
ships in collision was at any rate a sea-going vessel. Now
with regard to collisions at sea, what was practically put
on a firm basis in London was subsequently discussed in
one form or another at subsequent conferences which took
place in 1900 at Paris, 1902 at Hamburg, and with
regard to the result the position as to that is this : two
draft-tieaties have been discussed clause by clause. If
these treaties have not at preseut official recognition, they
have however attracted to such extent the attention of a
great number of governments that they have been made
the subject of an official, diplomatic conference, which
met in February last, and that February-conference is to
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be continued in the September-Session that is to come.
Well, now, with regard to that we will, I hope, to-morrow
morning hear something {rom Minister Beernaert and from
Mr. Mc Arthur, who is at present not here; but let me tell
those who wish to know how the matter stands that sub-
stantially with 1egard to collisions — substantially there is
only one hmportant point in the treaty —at least the proposed
treaty as I understand it — which differs from the law as
we Englishmen have the law amongst us at the present
date. This differcnce, the mmportant one to which I have
referred, is that, in dealing with matters of colliston where
both ships are to blame, the conference has accepted the
view which at any rate many other countries had approved
of strongly, viz., the apportionment, as it is called, of
blame ; that 1s to say, that where there were two vessels
which had come into collision, and in respect to which 1t
could be said that netther was free from blame, the Court
which has to deal with the case, if it thinks the facts of the
case are such as to make it just, can apportion and ought
to apportion the blame in a form which would show the
extent of the difference. That, of course, is a divergence
from our present law. After careful consideration it has
approved itself to those who have discussed and dealt
with this draft treaty. It is unquestionably an important
change ; it is a proposal for change rather, which will no
doubt receive great attention, and officially in the confe-
rence from other nations, from those who have the great
responsibility of recommending to the nations, fearlessly
and officially, any change of such a kind. There is i the
same draft another change : the abolition of compulsory
pilotage. It was agreed that wherever there was liability
by reason of faulty navigation by one ship, that liability
should not cease, because the owner proved that the vessel
at the time was in the charge of a compulsory pilot.
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Another matter has advanced to the same stage ; I mean
the law of salvage, or the law of maritime assistance.
Although there are, in the draft treaty on that matter,
several differences with the laws of other European States,
I agree with what I have heard said elsewhere by one
well qualified to judge — Mr. Justice Phillimore — that
substantially the law proposed, article by article, represents
the law of this country. Some alteration has been made
on one point, not of great importance. In the view of the
majority of the conference, there ought not, in the case of
collisions at sea, to be any presumption of fault against a
vessel shown not to have stood by another and given
assistance. But, substantially, the law proposed as an
universal law would be, on this point, a law not differing
materially from the law of salvage as we have it at present
in this country.

Although we are not dealing with it to-day, I may add
that among the work already done by the International
Maritime Committee, there remains a draft code regarding
jurisdiction in cases of collision.

Now we come to one very important matter on which
those present are working to give the benefit of their
judgment. I refer to the law relating to the limitation of
shipowners’ liability. Substantially, as the law stands, we
in this country still recognise the principle of a responsi-
bility of the shipowner as employer of those whom he puts
in charge of his ships, butin cases which are in the nature
of wrong and not of contract, the responsibility of the
shipowner, putting the matter in the simplest form, is
limited to 8/. per ton where the claim is for damage to
property only, an 15/. per ton where there has been loss
of life or injury to persons. Well that is not the law on
the Continent. We, in having that personal lhability and
that system of limitation, have been alone. Leaving out
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certain differences, not unimportant from the lawyer’s
point of view, but not important from that of the merchant
and shipowner, there is on the Continent and in the
United States a general assent to the principle that the
venture of the sea property is that to which all who deal
with the owner through that property should look to as
their fund for compensation. In the event of collision the
value of the wrong-doing ship represented the limit of
compensation, and if the wrong-doing ship goes to the
bottom there goes to the bottom also the only source from
wich compensation for injury can be drawn. I am not
going to discuss the merits of the one system or the other.
“This matter was discussed at the London conference, and
received very important contributions. It was discussed
later at Paris, at Hamburg and at Amsterdam. The
proposition first accepted by the conference at London,
on the motion of Mr. Mc Arthur supported by a valued
member, Sir John Gray Hill, is a compromise between the
two views, and one which in the opinion of the conference
would on the whole work well. That compromise is
embodied in the code wich comes before you on one point
for discussion. A valuable summary of the proceedings of
previous conferences, compiled by Mr. A. R. Kennedy,
sets forth the stages of the discussion. The final stage has
been the adoption of this treaty which embodies the view
that the shipowner who is proceeded against should have
the right, if he pleases, of substituting for the claim the
res itself, or its value, payment of an indemnity limited
for each voyage to 8/. per ton of the gross tonnage of his
ship. That is accepted. The position of English law, as I
have always understood it, is that the limit of lability
might, as it were, be called upon several times even for
the same voyage, if there were a succession of collisions.
Here it is a limitation for the one voyage — for the whole



— 117 —

of if — which covers the whole, and if for several colli-
sions or mischief caused during the voyage there is a
claim upon him, and he does not, in the words of the
article itself, obtain freedom from liability in the manner
provided in the first article of the code, which is, as you
will see, a limitation to the ship or its value at the end of
the voyage for indemnity due — if he does not avail him-
self of that he 1is entitled to say « For 8/. a ton I am
responsible, and beyond that I am free. » As regards
limitation of lability for life claims we need not discuss
that matier here. Probably everybody will be of opinion
that any proposal of reform as to life claims is wisely
omitted from this code. While the resolutions of principle
previously passed had been approved of, nevertheless
several other questions have been left open at Amsterdam
for the next conference — that 1s this conference. — Mr.
Mc Arthur pointed out that the first article of the draft
treaty has gone further in its terms than has been the case
formerly, and, after discussion, the conference evidently
felt at Amsterdam as I am informed, that this question
has still to be reserved. The injuries done for which
compensation can be claimed may be injuries arising out
of breach of contract. They may be injuries in the strict
or proper nature of wrongs or torts. The view on the Con-
tinent, speaking again generally — I am not saying all the
legislation is exactly identical in all these countries, — is
clearly expressed in the language which was given by
Dr. Boyens, of Leipzig, the conference at London on this
subject in 18gg. — « It seems to me essential, he said, to
know to what extent the liability of the shipowners is
to be discussed here. According to English law the
shipowners’ liability is only limited to where damage to
property and persons on board of ship is done, without
the fault of the shipowner, during, or in consequence of,
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a sea voyage. It is true in this respect, there is no differ
ence whether the damage happened to such persons as
have by agreement entrusted themselves (as passengers)
or their property (as interested parties in cargo) to the
ship, or whether the damage has been caused to other
ships, and the persons or things on board the same — that
is to sav, by fort (delict). The law of the Continent goes
further. It gives the shipowner liberty to limit his liability
with regard to all liabilities arising out of such agreements
and contracts as the master may have entered into on
behalf of the shipowner, according to his authority, with
the only exception of the claims for wages. Thus, for
instance, there is a limitation for liabilities originating by
charter-parties which have not been accomplished by bills
of lading as to goods which have never been shipped on
board, or by repairs and supplies. » Stopping there, there
being that difference, there is no doubt what was carried
at the London conference as the final basis of agreement
— if you look you will see — was a resolution which was
read to the confereance and which was in these terms : « In
case of casualty arising from improper navigation the
shipowner should be permitted, without enlarging his
present liability under British statutory law, to discharge
himself for loss or damage to property, whether afloat or
on shore, by abandoning his ship and freight. » That is
what 1s embodied in the draft treaty, but there is some-
thing more embodied. There has been intro-luced a form
of expression in the first article which goes beyond any
question of casualty arising from improper navigation,
namely, what I may call the larger view of the shipowners’
immunity has been apparently embodied in the text, and it
is open to this conference to express by vote whether or
not they approve the extent in which this limitation now
stands, settled so far as regards thc acceptance by the
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conference. There must be at some time an end to discus-
sion and voting. The question has been finally settled as
to whether or not we should come to the agreement which
unquestionably has been come to, namely, of accepting
what I may call the optional system, taking, as the basis of
limitation, the value of the wrong-doing ship as it exists
in specie after the collision, or rather at the end of the
voyage, but bringing in the English principle as a maxi-
mum limit by giving an option to the shipowner to pay-8/.
per ton on the gross tonnage of the ship. Therefore what
I want the conference to understand upon this matter, is
that while there can be no recision of that which has been
solemnly accepted as the principle of the draft-treaty of
which the conference would approve, on the basis of
liability beyond the point which I have mentioned, it is
desired that especially for the encouragement of business,
whether of merchants or shipowners, or those who are in
marine insurance, that they should express their views -
bere, and give the great weight of their opinion one way
or the other — as a matter of opinion in regard to this
change. If instead of the British shipowner being liable to
the extent of 8/. or 15/. per ton, according to the Merchant
Shipping Act, when the foreign owner is practically
only liable in #em if the change were made which is
embodied in this treaty, adopting in the first place the
view of other countries who are practically unani-
mous, but still reserving as a malter of justice — and
I may say it is said by them a matter of justice to
us — the option of the 8/. a ton — the same law would
be recognised by all countries, whereas at present
the British shipowner may find himseclf in this position
that as a wrongdoer with a valuable ship he may be held
liable in a foreign Court for the full extent of that valuable
ship which has done damage through wrong navigation,
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and find himself, if the ship is of little value in that posi-
tion — which of course is the worse for himself — he may
find himself refused, when it is the interest of the plaintiff,
the hmitation of 8/. a ton, which his law would give him,
and at the same time unable to enforce in his Courts any
corresponding law against the foreigner. That being so,
we want to have here your views, and for this reason.
Without venturing to criticise — it would be a most
improper course to pursue — without venturing to do
more, I respectfully saggest that the matter is one worthy
of consideration. Itis, of course, important, so far as is
possible to get the expression, in a great port like Liver-
pool, of the opinion of business men. If anything is to come
out of the work of a conference like this, it can only come
ultimately by the approval of the Governments, and the
proper influence upon Governments in such an important
matter as the limitation of shipowners’ liability — unques-
, tionably a matter of very signal importance, and to which
Governments would naturally look — is naturally the
opinion of those whose interests are most intimately con-
cerned. There has been a division of opinion in this coun-
try on the matter, and apart from the special question of
the extent to which that limitation should apply, it is
wished — and I shall give every opportunity as chairman
to members of this conference — that business men of this
country should express an opinion upon the larger ques-
tion, and to give reason for that opinion. The treaty as it
stands is as follows :

(The President then procecded to vead the draft-treaty on
Limitation of Shipowners’ Liability. Pursuing his address,
he said ;)

Now gentlemen, besides this subject of limitation of
hability, we have two others on the programme. One of
these subjects is, no doubt, a very important one, namely,
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the proposed draft-treaty on Maritime Mortgages and
Liens on Ships. It has been felt by many men of business,
as well as lawyers, that at present there is a difference
which is of considerable importance and greatly embaras-
ses a great many of those who are concerned in mercantile
ventures. With regard to our own law, I think those who
take an interest in the work of this conference cannot do
better than refer to the very clear and admirable report
upon that wich has been given us by our friend Mr.
Carver, who has taken so deep an interest in the work of
this Committee for many years past, and has greatly
facilitated our consideration of this matter by his report as
regards English law. There are also, as you will find from
reports — previous reports — views given as to some of
the laws existing upon the subjects in foreign nations. If
we can coine — after dealing with the draft-treaty clause
by clause — if we can come to an agreement with regard
to this matter of mortgages and liens on ships, we shall
have done, it is felt, a great deal to enable a merchant or
a shipowner to say exactly to what extent the various
obligations that may arise in the work of the carriage of
goods or persons by sea, to what extent the ship, or that
which the ship carries, may be rendered liable, and which
kind of claims shall relatively have an advantage over
others. I shall not anticipate the discussion upon that
point. You have all got in Annexe 2 the draft-treaty which
is submitted for your consideration. It has not been sub-
mitted to any nor have there been, owing to time, amongst
other things, any meetings of the sub-committee which was
nominated by the Permanent Bureau in accordance with
the wish of the Amsterdam Conference, but there has been
drawn up and communicated by letter to members of that
sub-committee the draft-treaty which is here, and which
has already been the subject of consideration in regard to
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the law of particular countries. It is, of course, I need
hardly say, necessary, in dealing with this matter, that we
should try to meet one another as much as we can, not to
be over-nice with regard to small differences or small
points of preference, but, while not giving way upon that
which we consider fundamentally necessary because fun-
damentally just or obviously the only right policy, while
not giving way upon such matters, to give way as much
as we reasonably can to any other view which is obviously
the preference of a majority of other countries, however
much we may have been used or accustomed to our own.
And I am quite sure that other countries in dealing with
this will remember also the great stake which we have in
all these matters, the great experience which our interests
have given us, developed by trial from time to time, and
will not be unwilling, on any point on which there is a
strong body of English mercantile opinion in one way -—
will not be unwillung on their part to consider favourably
aview wich may not happen hithertoto have beentheir own.

With these words I propose to ask you to commence
the practical work of the day, and I leave to one sentence
the only other matter on the agenda, if we can reach it.
It is that there should be a discussion on the question of
freight. I think all will recognise — I do not at all pre-
judge your opinion — that it will be a difficult and com-
plicated matter, because so many questions relating to
freight are questions which you cannot disentangle from
the municipal law of a particular country, and what is
called, I see, by some speakers, the common law of a
particular country. In other words, it brings this con-
ference into contact with questions which may not
properly be strictly called questions of maritime law.
Hoswever, it is thought some attcmpt should be made —
there are some members of the conference who think that
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strongly — and if we have time it is proposed, after dealing
with this first question with regard to the limitation of
shipowners’ liability, and the question of mortgages and
liens, to approach at any rate a preliminary discussion
upon the question of freight.

*
* ok

I ought to have added that according to a precedent,
which I understand has always been followed, I must ask
gentlemen who speak, as nearly as possible to limit their
periods of speech to ten minutes, subject, of course, to
the wish of the conference in any case to hear them longer,
and, also, I hope that any proposal in the form of motions
or amendments will be put in writing and handed in to
the secretaries, because otherwise it is impossible accura- -
tely to deal with the business. Thirdly, I should suggest
— that is entirely for the wish of the speaker — that the
speaker kindly come up to the tribune to speak where he
could be heard easily by everyone in the assembly. I think
it would be for his comfort as well as everyone who hears

him.
(Traduction ovale par M. Gow).

M. Kennedy a donné tont d’abord un résumé historique des diffé-
rentes conférences, mais il a ajouté qu’au point de vue de notre
assemblée ici, il n’est pas nécessaire de reprendre lhistoire de notie
cenvre avant la conférence de Londres. A cette conférence, on a
abordé pour la premiére fois la discussion des grands sujets maritimes
soumis 4 cette assemblée ; en premier lien les lois d’abordage en mer,
on dans les eaux territoriales, on lorsque l'un des navires an moins
est un navire de mer.

Il a é1é rédigé un avant-projet de traité qui a servi de base a
I'examen de la question, par une conférence diplomatique réunie en
février de cette année ; conférence qui sera continuée en septembre
prochain. Jusqu’a présent, le Gouvernement anglais etle Gouver-
nement allemand ne sont point représentés a cette conférence.
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Le projet soumis a cette conférence différe quelque peu de la loi
anglaise. Lorsqu’en Angleterre, les deux navires sont en faute, le
dommage est divisé également eutre les deux navires. A I'étranger, au
contraire, la répartition se fait conformémnent a la gravité des fautes.
1l y a donc 1a une différence de principe.

Il y a encore mie autre différence, c’est que la présence a bord d’'un
pilote obligatoire n'exonére pas I'annateur de sa responsabilité.
Enfin, I'avant-projet stipule qu'il n'y a pas de présomption de faute an
cas on I'un des navires ne porte pas secours, dans un cas d’abnrdage.

En ce qui concerne la question de la limitation de la responsabilité
des armateurs, qui est soumise a nouveaun 4 la présente reuuion, on
sait qu'il y a une grande divergence entre la loi des Etats-Unis et du
Continent etla loi anglaise. Suivant la loi anglaise, cette responsabilité
est pour chaque accident de navigation fixée 4 £8 on £ 15 par tonne,
tandis que sur le Continent et en Ameérique, le propriétaire de navire a
toujours la facuite d’abandonner le navire etle fret et de se libérer
ainsi de sa responsabilité, pour les fautes commises et les engage-
ments pris par le capitaine.

M. le Président a dit qu'il ne veut pas anticiper sur la décision de
la conférence, qui aura a examiner si, en dehors des accidents de
navigation, elle entend limiter aussi la responsabilité des armateurs
pour les engagewmnents contractés par le capitaine. Il rappelle que les
conférences précédentes circonscrivent dans une certaine mesure le
débat que la conférence pent actuellement aborder. Il fait en outre
observer que fort sagement, I'avant-projet a discuter écarte de statuer
sur la responsabilité en cas de mort de personnes ou de lésions
corporelles.

M. le Président a ajouté qu'il y avait encore deux autres sujets a
Pordre du jour : d’abord, la question des Hypothéques et priviléges
maritimes sur laquelle il y a un travail fort intéressant de M. Carver
au sujet de la loi anglaise ; ensuite, les conflits de loi en matiére de
fret; mais il est & craindre que l'on ne pourra pas parvenir a une
solution compléte de ces questions compliquées, a cette réunion-ci.

* % %

M. le Président inentionne que couformément aux régles suivies
jusqu’a présent dans ces couférences, — et sans que cela soit une
régle absolue, 'assemblée ayant toujours le droit d’en décider antre-

ment, — les orateurs ne parleront que pendant 10 1ninutes. Il a
ensuite exprimé le désir que 1'on ne parle que de la tribune,



Limitation of shipowners’ liability
Limitation de la responsabilité des propriétaires

de navires
General discussion. — Discussion generale (1)

René VERNEAUX (Paris). — MM. Sur celte question
capitale de la Limitation de la Responsabilité des Proprié-
‘taires de Navires, je demande la permission de présenter
quelques observations, non seulement au nom de 1'Asso-
ciation Francaise de Droit maritime, et au nom des
Messageries Maritimes, mais également au nom du Comité
de direction du Comité Central des Armateurs de France,
ce grand groupement qui s’est formé ily a quelques années,
sous la présidence de M. André Lebon, ancien Ministre.

En France, nous estimons que le Comité Maritime
International a posé un principe, 2 Londres, qui est vérita-
blement un progrés. C'est ce qui résulte de la comparaison
des deux systémes en conflit et qui se trouvent corrigés
I'un par lautre, griace a la solution de Londres.

Nous reconnaissons volontiers que le systéeme conti-
nental a ses défauts ; il a des origines trés anciennes et fut
adopté en 1807 en France par le législateur. Mais ce
systéme ne répond plus 4la pensée du législateur de cette
époque.

Autrefois, au commencement du 1gme siecle, il y avait
peu de différence entre la valeur des navires circulant sur
mer, peu de différence dans la construction et le cout. Au

(1) See the text of the draft-treaty on page I.
Voir le texte de 'avant.projet a la page 1.
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contraire, au commencement du 2ome siécle, nous avons
des disproportions énormes : d’'une part les cargo-boats
et les voiliers d'une valeur modérée ; d’autre part, les
magnifiques et immenses steamers qui transportent des
passagers et qui atteignent une valeur de 800, 1000,
1200 francs par tonne. Il y a donc la aujourd’hui une dis-
proportion qui n'était certainement pas dans la pensée des
anciens législateurs ; un armateur qui met en service un
navire excellent, bien construit, qui présente toutes garan-
ties au point de vue de la sécurité, peut encourir une
responsabilité énorme parce queson capitaine aura commis
une faute nautiquc trés légére. C’est pourquoi il importe
que ce systéme soit corrigé. Dans le systéme continental,
des valeurs aussi ¢levées que celles que je viens d’indiquer
ne doivent pas entrer en ligne de compte; nous désirons
corriger ce défaut par 'adjonction de la limite anglaise.

D’autre part, on préconise d’adopter simplement le
systéme anglais. Mais il s’en faut que cctte régle aboutisse
2 un résultat, dans le sens d’une certitude de dédomma-
gement pour les créanciers. Aujourd’hui, il est possible de
constituer un navire en une société¢ a responsabilité limitée.
C’est le systéme de la « Single ship Company ». Un navire
forme tout Pactif de la société. Si ce navire est au fond de
Peau, les créanciers sont sans recours et par conséquent,
les créanciers de ce navire sont dans la méme situation
que les créanciers continentaux. Sans doute, on dira qu’il
y a des assureurs et que les créanciers peuvent se retourner
contre ceux-ci, mais cela n’est pas absolu, car en bien des
cas les navires ne sont pas assurés ou le sont pour moins
de £ 8 ou € 15 par tonne.

Nous voulons donc volontiers adopter le systéme Dbrita-
nique, mais comme limite de responsabilité 4 ajouter au
systéme continental. De cctie fagon, nous avons, je pensc,



un systéme qui est bien équilibré et qui donne satisfaction
aux différents intéressés.

Je désirerais indiquer la formule donnée a ce systéme
par I'Association Frangaise. Nous avons rédige la formule
suivante :

« Arr. 1. — Le propriétaire de navire n'est pas tenu personnelle-
» ment, mais seulement sur le navire et ses accessoires afférents au
» voyage :

» 1° des faits du capitaiue, de I'¢quipage on dc toute persoune
assistant le capitaine dans le service dun navire ;

» 20 de l'exécution des conirats rentrant dans les attributions légales
du capitaine et conclus soit par celui-ci, soit en son nom par toute
autre personne. méme par le propriétaire du navire ;

» 30 de l'état du navire, quant aux vices cachés, s'il a été fait toute
diligence pour que le navire soit a tous les poiuts de vue en bon
état de navigabilité.

» Arr. 2. — Pour l'application de la disposition précédente, les

accessoires du uavire comprennent :
» 1° le montant brut du fret et des prix de passage, méme payés

d'avance, sous déduction toutcfois des dépenses relatives a l'expeé-
dition ;

» 2° les sommes dues ou payées pour contribution d’avarie com-
muue, pour prix d'assistance ou de sauvetage, ou pour réparation
de dommages quelconques,

» Les indemnités dues ou payées en vertu de contrats d’assurance
» sur le navire ne sont pas considérées comme des accessoires du
navire.

» Arr. 3. — Le propriétaire du navire pent substituer au navire sa
valeur a la fin du vovage ou le montant de son prix d'adjudication,
en cas de vente forcée antérienre 4 la terminaison du voyage.

» ARrT.4 — Dans tous lcs cas, le proprictaircala faculté de libérer

=

le navire et ses accessoires par le paiement d'une indemnité limitée,

pour chaque voyage, 4 8 livres par tonne de jauge brute de son
navire.

» Art. 5. — Les dispositions qui précédent s’appliquent aux res-
ponsabilités relatives anx dommages causés anx biens, de quelque
nature qu'ils soient.



— 128 ~

» Elles s'appliquent aux responsabilités corrélatives 4 1'obligation

d’enlever 1'épave du navire, en cas d’échouement.

» Elles ne s’appliquent pas a l'obligation de payer les salaires dn
capitaine et de l'équipage, laquelle est réputée personnelle au
propriétaire. »

NoTA. — L'Association francaise émet en outre le veent qu’en cas de
mott d’hommes oun de blessures résultant de fantes engageant le
navire, le propriétaire soit tenu d'une responsabilité supplémentaire
spéciale 4 1'égard des victimes (par exemple de 7 livres par tonne de
jauge brute).

Si nous nous sommes écartés un peu du projet du
Comité Maritime, c’est que nous avons cherché a éliminer
tout ce qui n'est pas essentiel et 4 ramener le systéme a
une formule excessivement simple.

De cette facon, plus de complications, pas de difficultés
a admettre pareil systeme

La loi détermine un certain patrimoine d’exécution et le
propriétaire pourra se libérer par une somme de £ 8.

Il y a d’abord des considérations économiques en faveur
de ce systéme. Pour nous c'est un systéme de progrés,
favorable aux navires de grande Valeur. Personne n'y peut
rien objecter. Il n'est pas bon de faire correspondre la
responsabilité a la valeur des navires, il vaut mieux encou-
rager 1'élite des navires.

En second lieu, il y a 14 un avantage considérable en
pratique. Quand une collision se sera produite, le proprié-
taire pourra immeédiatement libérer son navire en donnant
une caution pour la somme indiquée 4 l'avance par la loi
et de cette fagon, le navire pourra aussitét reprendre la
mer ; il n'y aura pas de retard et les intéréts du proprié-
taire seront sauvegardeés.

Enfin, nous aurons une parité de situation pour tous les



armateurs. Un armateur peut facilement se mettre sous un
régime qui équivaudrait a une faculté d’option. Comme je
disais déja tantot beaucoup de navires sont constitués en
société anonyme. Si le navire est perdu, c’est absolument
au point de vue du créancier, comme si ce navire avait été
abandonné suivant la loi continentale.

Je me permets donc d’insister beaucoup au nom de
I'Association {rangaise, des armateurs frangais et des
Messageries Maritimes, pour que vous adoptiez ce systéme
sur les bases votées 4 Londres, 2 Hambourg et 2 Amster-
dam par le Comité Maritime International.

(Traduction ovale par M. Gow.)

M. RenE VerR~NeAUx remarked that the Continental system was
adopted at a time when there was verry little difference in the value
of ships then doing the work of the world. That state of affairs conti-
nued up to well in the nineteenth century, but now cverything was
changed in consequence of the change of style of tonnage which was
doing the work of the world. He pointed out that in consequence of
that change there was really a difference of liability between that
borue by the owner of small vessels or of vessels which had not very
high valilte, and that which was imposed upon owners of large, fine
vessels, particularly those engaged in passenger work. In consequence
of that, the shipowners of France had felt that the old plan of aban-
doning the vessel to dischiarge in full her whole obligations had ceased
to be one which was just towards thein ; the owner being often put in
this way under increased liability. The Frencli owners had been
impressed by the mnethod of solving the difficulty adopted in England,
that of the single-ship comnpany, which had been discussed at previous
conferences. According to the reports, they were further impressed in
France with the English system of a fixed mnaximum of liability, and
they had discovered that in order to go ahead in proper progress in
their economic development, a new forin of liability was required In
consequence a new forin had been devised,the principles of which were
as follows : — First, the shipowner is not personally liable, but he is
only liable for the ship and accessories which belong to the voyage,
for the acts of the captain, of the crew or of those assisting in the service
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of the ship ; for the execution of the contracts which fall npon the
legal rights of the captain and conclnded by him, or in his name, by
any other person for the owner of the ship — if all diligence has been
shown to keep the ship in a good state of navigation. The second
article defined the varions accessories mentioned in the first article.
The third article provided that the owner may substitute for the ship
its value at the end of the voyage, or the amnount of its price as fixed
in a forced sale previous to the end of the voyage. Article 4 provided
that in every case the owner of the ship has the permission of freeing
the ship and its accessories by payment of an indemnity limited for
each voyage to 8/. per ton on the gross tounage of his ship.

This, said M. Verncanx, was pratically the English system, but the
advantages of it from the TFrench point of vicw were that the adop-
tion of some systein of option such as this wonld enable the owners ofa
large fine ship to navigate withoutundergoing an undne responsibility,
and would still not impose unpon the owmner of an inferior class of
vessel, in fixing the amonnt of indemmity at 8/. per ton, or 200 frans per
ton, which might bear hardly npou himn. One great advantage ofa
maximum of 8. per ton, M. Verneanx pointed ont, was that it enabled
the owner at any tiine afier an accident to give bail for the full amount
of his liability, and this enabled hin to procecd on his voyage withont
being detained for any length of time for the settlement of legal diffe-
rences. In consequence of these things, speaking in the nane of the
large body of French owners, he submitted that the systemn of option
of the value on which the responsibility of the ship was fixed, was one
which was of progress, and therefore onght to comimnend itself to this

committee.

Dr. HEINRICH FINKE (Bremen).— In dem Vertragsent-
wurf handelt es sich um zwei Fragen, die erste Frage
betreffs der Limitation der Rhederhaftung, und die zweite
mit Bezug auf solche Fillen wo diese Limitation der
Rhederhaftung anzuwenden sei.

Was die erste Frage anbetrifit sind wir der Meinung dass
ein internationales Einverstindniss mit Bezug auf die
Option fiir den Rheder zwichen die beiden Systeme,
nothwendig ist. Esist doch zweifellos dass es nimmer
gelingen wird ein dieser beiden Systeme iber die ganze
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Welt als Gesetz zu stellen. Ich sage eine Option zwischen
zwei Systeme, denn nach meiner Ansicht ist die Differenz
zwischen das Deutsche Recht und das Franzdsiche Recht
gar nicht gross; praktisch ist das Princip dasselbe in den
beiden Gesetzen.

Auf den ersten Punkt sind wir mit dem Verstragsentwur{
einverstanden.

Aber auf den zweiten Punkt kommt die Frage in welchen
Fillen die Limitation stattfinden wird.

Solt die Limitation auch ausgebreitet werden auf Ver-
tragsverhiltnissen ? Dies ist in erster Linie im Streit mit
dem Englischen Gesetz. Zwar besteht eine solche Ausdeh-
nung der Beschrinkung in den nationalen Gesetz Deutsch-
lands, und deshalb kénnen wir Deutscher dagegen nichts
anwenden ; aber es erwachsen sehr anhebliche Bedenken
wenn man sich die Frage vorliegt ob es auch angemessen
sei iiber die hier vorgeschlagene Ausdehnung der be-
schrinkten Haftung auf Vertragsverhiltnisse eine interna-
tionale Verstindigung zu erzielen.

Das Comité Maritime International hat es nicht zur
Pflicht ein internationales Einverstdndniss auf alle Fragen
zu Stande zu bringen ; wir sollen nur da eingreifen wo es
ein praktisches Bediirfniss giebt.

In Kollisions- und Hilfeleistungs-Fillen ist unsere Arbeit
von grosser Bedeutung und ist es auch ausser Zweifel
dass auf diesen Punkt eine internationale Verstindigung
nothwendig ist. Wir sollen aber, fiir den Vertrag der die
Rhederhaftung beschrinken soll, nicht vergessen dass die
Vertragsparteien im Stande sind voraus zu stipulieren
welches Gesetz anwendbar sein soll. In ihren Kontrakten
kénnen sie solche Klausel einfiithren wie sie es wiinschen,
und sie wissen also genau welche die Folge ihres Absch-
lusses sein kénnen. Dies ist aber nicht der Fall fiir solche



Parteien die imfolge einer Kollision oder einer Hilfeleis-
tung in Rechtsverhiiltniss kommen.

(Verbal translation by Dr. ALFRED SIEVEKING).

Dr. Fivke pointed ont that the draft-treaty consisted of two parts,
the first part of which dealt with the liability of the shipowner, and
the second part with the cases to which this limited lability would
apply. As to the first part, he said on behalf of Germany that they
perfectly agreed with the system inserted in the draft-treaty. That was
to say, it was a system of giving the shipowner an option between
three systems, or practically between two systems — namely, the
British system and the Continental system — becanse the difference
between the French systein of abandonment and the German system
was not very great. As to the second part of the draft-treaty, he said
there were very serions doubts indeed as to the possibility of extend-
ing it to matters of contract. They were not there to pass a poor-law
for persons who were wantonly poor ; they were only there to mitigate
acts of God, and there was uot the slightest necessity to mnake a law
for persons who were able to make the law themselves. If the cargo-
owner went to the shipowner and said that he wanted his goods to be
forwarded to some port of destination, and the shipowner went to the
bill of lading and said, « Well, these are my conditions, » and the
shipowner wanted other clanses inserted he could just say so. There-
fore there was no necessity for extending this draft-treaty to matters
of contract. Dr. Finke added that so far as the Germans were concer-
ned they would have nothing against it, because it would be a codifi-
cation of their own law. It was entirely different to advise Govern-
ments to make a law an in{ernational law. Other points would also
have to be considered, especially the one allnded to already as to
whether it was necessary to make a law where the parties were able
to regnlate the matters between themselves.

Dr. Louis BenvovITS (Fiume). Je me permets de dire
quelques mots au sujet de la question qui nous occupe :
la responsabilité du propriétaire de navire a raison des
faits et actes du capitaine. En régle générale on réduit
cette responsabilité a raison de la circonstance que le
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propriétaire de navire n'est pas état de surveiller et de
protéger ses intéréts quand le navire est en route. Clest
évidemment juste.

Supposons une collision entre deux navires; la faute ou
plutdt lerreur des deux capitaines vient d’étre établie.’
Est-ce qu’il ne faut pas prendre en considération que
ce capitaine est en lutte perpétuelle avec les éléments,
quil peut arriver un moment ou ses forces, physiques
comme morales, se sont trouvées épuisées, qu’il ne peut
plus contrdler tous les événements qui peuvent survenir
en mer; c’'est donc en limitant la responsabilité qu'on a
voulu atténuer la grave situation du propriétaire de navire
et du capitaine.

Mais c’est ici que j’arrive a l'objet de mon observation.
Est-ce qu'il n'y a pas les mémes motifs, les mémes cir-
constances spéciales, lorsque le propriétaire lui-méme
conduit son navire? Pourquoi donc ne pas étendre la
limitation de la responsabilité au propriétaire-capitaine ?
Notez qu’en faisant cette demande, j’entends seulement la
limitation de la responsabilité pour ce qui concerne la
conduite navale du navire, mais pas les faits juridiques.
On fera l'objection qu’avec ce systéme on ouvrira toute
grande la porte aux abus. Ily a certes des cas ou la fraude
serait possible; mais enfin en pareil cas il y a dans tous
les codes civils un article qui devient applicable.

On doit encourager la navigation parce que personne
n’aimerait & risquer toute sa fortune dans une aventure de
mer. On objectera encore que c’est déja une régle géné-
ralement acceptée; mails enfin, il y a des exceptions a
cette régle générale. Il y a méme dans le code frangais un
article 216 qui dispose qu’en cas de naufrage maritime, le
propriétaire de navire peut se libérer méme envers I'Etat
de toutes dépenses, réparations, etc. Donc, la on accorde
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1€ bénéfice de 'abandon méme pour les sommes dues a
I'Etat.

Aujourd'hui, la navigation se trouve entre les mains de
puissantes compagnies a qui il importe fort peu ‘que la
limitation dc responsabilité soit accordée au propriétaire-
capitaine. Je prends donc la parole au nom des petits
propriétaires-capitaines, dont le petit navire forme toute
la fortune. C’est pour eux que je demande que la limitation
de la responsabilité soit aussi applicable, a I'exclusion des
cas de dol.

Permettez-moi de dire encore quelques mots. On dis-
cute en ce moment la (uestion de savoir s'il faut accepter
le systéme anglais ou 'abandonner. J'avoue volontiers que
le systéme anglais est raisonnable et juste a certain point
de vue, parce qu'avec ce systéme, le propriétaire de
navire lésé peut toujours recevoir quelque chose, alors
qu’'avec le systéme coutinental de ’'abandon il peut arriver
quelquefois que le propriétaire de navire 1ésé ne regoive
rien du tout.

Mais puisque le systéme de l'abandon est accepté
depuis si longtemps, et dans tous les pays du monde sauf
I’Angleterre, je crois qu'il serait a peu prés impossible de
le faire abandonner maintenant par tous ces pays.

Je crois donc que nous ferions bien d’approuver le
principe de I'avant-projet de traité soumis a cette confé-
rence. Mais je me permettrai de faire une observation sur
l'article 4. On tente d’unifier les différentes lois maritimes,
et d’aprés cet article 4, on voit qu’au lieu d'un seul sys-
téme, on en fait deux.

Je suis d’avis que cet article ne peut pas rester, parce
qu'ayec ce systéme, le propriétaire responsable a le droit
de choisir le systéme le plus favorable aux dépens du
propriétaire 1¢sé,
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Toutefois, je m'inclinerai volontiers devant la majorité
si elle est de cet avis.

Gentlemen, I beg leave to suinmarize in English what I have said.

Article 4 allows the wrong-doing shipowner to chose between two
systemns, and no doubt his choice will fall on the system which is the
most favourable to himself; this does not attain our aim of unifying all
legislations, as it lcaves still two systems. I ain however ready not
to insist if the majority thinks I am wrong.

I should however desire that the limitation of liability should be
extended also to those shipowners who are at the saine time their own
captain, and I do not understand why they should be deprived of the
limitation of liability of which richer owners have the benefit. What
is the reason why limitation of liability is granted to shipowners?
Because when a ship is on a voyage, the owner is not in position to
look to it and protect his interests. Further, we must not forget that a
captain is always struggling with sea and wheather and there may
come a moment when the physical and moral powers of the master
are quite exhausted and when he is no more able to act as he should
wish. By limiting the liability, a remedy was intended to be brought
to this most grave situation of shipowners and of masters ; but these
very reasons exist as well in favour of the master-owner as in favour
of other owners, and I should like to provide that the limitation of
liability will extend also to masters-owners provided there be no
fraud committed.

Mr. LesLiE Scort (Liverpool). Mr. President, I wish
to put before the conference one or two figures before
coming to the general question of the limitation of ship-
owners’ liability. The point which I wish to bring before
the meeting is this — that on the present existing differ-
ences in the measure of liability, we Britishers are giving a
very substantial bounty to those nations who have the
principle of abandonment of the ship, which is a bounty
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which increases their power of competition with us, to our
detriment. I believe that the representatives of foreign
nations on this Committee are good enough to say that
they are willing to give up the bounty for the sake of
having the law regulated on an international basis. That is,
of course, very good, although at the same time, if we can,
we ought to get rid of this discount under which we are
labouring. Now the figures in question are very short.
We have a limit of liability of no less than 8/. per ton. The
average value in the market of British shipping before
collision — that is to say the sound value — is probably on
an average of all British shipping something under 6/. per
ton. Thercfore we are on an average liable for something
like 2/. per ton more than the average value of our ship-
ping. The average liability of foreign nations, which,
of course, is measured by the average value of foreign
ships which are in fault before collisions, and so on, is
the average value of these ships by collision, and included
in that average there is an allowance for the percentages
which actually are lost after collision. I think it will be
probably accepted as a matter of common knowledge that
the average sound market value of foreign shipping is not,
at any rate, more than the average sound value of British
shipping. Probably it is less, owing, for instance, to the
large number of old British ships, which, when they can-
not be run profitably under the British flag, possibly for
this amongst other reasons, are transferred to foreign
flags and run under those flags, and of course to that
extent go to diminish the average value of foreign ship-
ping. If the average sound value of foreign shipping under
the abandonment rule be taken at, we will say, 4/. or 5/. a
ton, and you take off, we will say, 20 per cent. or 25 per
cent, for the average depreciation in value owing to
damage, including total losses, you get an average of
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foreign value of something like 4/. a ton. So that the
average foreign liability for collision is 4/. a ton as against
the English limitation of 8/. a ton — in other words,
double. Those gentlemen who are engaged in shipping
business of one kind or another will no doubt he famniliar
with the fact that in insuring the low value in English ships
against risk of collision — collision liability —underwriters
call as a rule either for a special premium for the 8/.
limit or ask for an increased value to be inserted in the
policy. That, of course, is an instance of the discount
under which British shipowners low value ship labour.
As regards these figures, I will quote authority for the
figures I have given. The total British tonnage is about
14,000,000. Of that about one-seventh are liners, and the
liners are worth probably something less than 10l. per ton
market value. Those figures are stated in the evidence
taken before the Steamship Subsidies Committee in 1go1,
and printed on Aug. I,1901,and were given by Mr. Norman
Hill, the secretary of the Liverpool Shipowners’Asso-
clation, and appear there on page 10g9. Questions 1809
and 1810. « There are 24 companies. Those 24 companies
have share and debenture capital, and reserve funds
ammounting to 20,725,000l. They have got a tonnage of
2,007,000, and the average dividend paid for the last five
years is 4-8-1o per cent. It works out at 10/. per ton, if you
divide the total of the share and debenture capital and
reserve funds by the total tonnage ». Then there is another
one-seventh liners at Io/l., and another one-seventh sail,
which may be talken at a fair value of 3/. all round. The
remaining five-sevenths may be treated as general cargo-
boats of a general average value of 5/. 10°. Those figures
are for steamers, and give a total average for the whole
British tonnage of 5/. 14%. As a check upon these figures,
I, this morning, asked Mssrs. Kellock and C°., the well-
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known ship valuers and salesmen, to give me half-a-dozen
instances of fair average cargo-steamers sold by them
during the last six months, and they have done so, taking
steamers of from 5,000 to 6,000 tons deadweight capacity.
The actual average of these half-dozen steamers is the
precise figure 5/. 14%. which was calculated out upon
Mr. Norman Hill's figures, showing that the figure 5/. 14
is very accurate. I think that Mr. Ortmans, the Maritime
Director of the Société Cockerill, Antwerp, will be able to
give us very shortly the figures for the constructional cost
and market value of old vessels for foreign tonnage. I think
he will be able to giveus that immediately. If these figures
are correct, it shows clearly that there is a substantial
bounty given to foreign shipping which British shippping
can abolish immediately by putting us on the same basis of
liability as foreign shipping.

(T'raduction ovale par M. Louis Franck).

M. Leslie Scott a dit que dans l'état actuel. les armateurs anglais
dounent une prime aux armateurs étrangers, étaut donnée la diffé-
rence eutre les systémes de limitation. Cette priine, il se propose de
la chiffrer et voici les données qu'il a fournies : .

En Angleterre, la valeur moyenne de tout le tounage avant collision
peut étre calculée & un peu moins que'£ 6 par tonue. Par conuséquent,
comme la limite de responsabilité est de £ 8, les armateurs anglais, a
ne les counsidérer qu'entre eux-mémes, out une respounsabilité qui
excéde de £ 2 la valeur de leurs navires.

Si maintenant, vous comparez leur situation et celle des armateurs
étrangers, vous arrivez anx donnuées snivantes. A l'étranger, avec le
$ystéme de 1'abandon, la valenr inoyenue dont il faut tenir compte,
c’est la valenr moyeune aprés la collision, et par conséquent, il faut
dédnire de la valeur saine le montant des avaries et la perte totale.
Or, il semble qu'il n'y a pas d’exagération a réduire de 20 a 25 %% la
valenr aprés abordage.

Par couséquent, Mr. Scott arrive a cette constatation que la valeur
moyene dont répondent les navires étrangers, tont compris, peut étre
estimée a £ 4 par tonune, d'oi il résulte par conséquent gue comimne
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les armateurs anglais sont responsables jusqu’a concurrence de £ 8,
leur responsabilité est du double de la responsabilité continentale.

Je ne m'arréterai pas dans les détails pour répéter d’oit M. Scott a
puisé ces chiffres. 1l les a tronvés notamment dans I'exposé fait par
M. Norman Hill, dont vous connaissez sans doute tous la haute com-
pétence, devant la comnmission royale qui a siégé & Londres. M. Scott
a ajouté qu'ayaut revu ce calcul et étant arrivé 4 ce chiffre d’environ
£ 6 par tonne commne valeur moyenne anglaise, il s'est adressé ce
matin méme a une grande firine de Liverpool qui s’occupe du cour-
tage et de la vente de navires en demandant le prix moyen obtenu, et
ici encore, il arrive 4 un chiffre absolument correspondant a celui
anquel M. Norman Hill était arrivé, c’est-d-dire exactement £5:14:0

Donc, dit M. Scott, nous donnons une prime considérable aux
armateurs étrangers. Or, pour ne plus nous mettre dans cette sitnation
d’infériorité, il suffit de nous rallier an projet qui est actuellement

sonmis 4 la corférence.

Mr. AusTiN TavrLor, M. P. (Liverpool) : I regret that
I am not able to surmount the bilingual difficulty suffi-
ciently to accommodate all members of this conference,
but what I have to say will be said in English, and I hope
to make my meaning plain.The shipowners of Great Britain,
I think, desire that the law governing maritime commerce
should be internationally the same. Of course, they would
like to get as much of their own way as possible, but like
other sensible people they realise that it is not always
possible either on land or sea to get all you want. There-
fore, Mr. President, I take it that the shipowners of Great
Britain approach this question as business men in a
reasonable spirit, desiring an international settlement
which will include all nations. You have already pointed
out, Mr. President, that there are certain portions of this
question already agreed upon by previous resolutions. We
understand f{rom you that the shipowners under this
agreement — all shipowners — are at liberty to consider
their liability fixed at the value of the ship and freight, and
as an alternative are to have the option of paying 8/. a ton
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in satisfaction of their liability. That, Mr. President, I
understand is already agreed in regard to cases arising
from improper navigation.

THE PRESIDENT : With this exception of course, Article
7 expressly refers only so far as damage to property is
concerned. The question of life is left out.

Mr. TAYLOR : The question of life is altogether excluded
from the purview of this treatment. I understand I am
correct in saying that, as regards property, the present
agreement is that all shipowners are to have as the extent
of their liability in cases of improper navigation, not as
drafted, but as agreed upon, that shipowners are to take
as the limit of their liability for property in cases of
improper navigation the value of the ship and freight, or
may discharge that liability as an option by the payment
of 8l. per ton.

TuHE PrRESIDENT : To be strictly accurate, of course, it
includes also some other accessories.

Mr. TAYLOR : Of course the indemnities will be garnis-
hed — will be brought in for the benefit of the persons
damnified. Although they may have their importance we
may leave them on one side for the moment. On behalf of
British shipowners — to whatever extent this principle of
fixing the extent of the liability as to the value of the ship
and freight is carried, the British shipowners attach
enormous importance to having the alternative of 8/. per
ton. That must be clearly understood, because they are
not prepared to go forward at all in this matter unless that
alternative is conceded. Therefore, this draft-treaty only has
their approval because it embodies the present practice of
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English law in that respect, and to whatever {ortune this
treaty may ultimately attain as the basis of international
agreement, the shipping interest of Great Britain will only
regard it sympathetically in so far as it secures to them the
alternative of the payment of 8/. per ton. Well now, Mr..
President, going to that extent in agreement, what we
desire to consider at this conference as business men is
how far we can endorse this treaty as drafted ? At the
London Conference the resolution which was passed
approved the draft of the treaty, I think, but left....

THr PRESIDENT : The Amsterdam meeting.

Mr. TAYLOR : The Amsterdam meeting approved the
treaty generally, but left the details and drafting to be
considered by this conference. Well now, what are the
details and drafting which in particular we have to con-
sider ? Having arrived at an agreement as regards damage
to property arising from improper navigation, how far
does this draft carry us beyond that point? Well, on the
treaty as worded, I think I am right in saying that where
it governs all acts of the master and crew it goes very
much further than damage to property arising {from im-
proper navigation.

THE PRESIDENT : And also, of course, Article 6, which
I did not take up time in reading, expressly includes that
the limitation of liability term according to preceding
articles will be applicable to contracts, thereby carrying
out substantially Article 1. It includes the contractual

liabilities, and the meeting left that point to be considered
here.

Mr. TAYLOR : Then I think we may all take it that the
real difference of opinion, if there be one, on the details
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and the drafting arises in connection with the contractual
liabilities. What are those contractual liabilities going to
be as affected by this draft-treaty ? That is really the point
to which we have to address ourselves in order that we
may discover the extent of the change which this is likely
to make. I speak, of course, subject to correction, but it
appears to me that it is very easy to exagerate the extent
of the change which would be made in respect of business
practice. The contracts that are likely to be the act of the
master and crew in British ports would, I think, be few
and far between. Owners are not accustomed in this coun-
try to let masters and crew act for them in British ports,
and therefore, so far as British ports are concerned, we
may take it that the acts there will be the acts of the
owner, and not the acts of the master and the crew. Then
what we really have to deal with are the acts of the
master and crew in foreign ports. Those contracts prima-
rily will no doubt be concerned mainly with repairs,
supply of coal, and supply of stores and necessaries of
that kind. The limiting of liability for such matters as that
is one with which the suppliers of those articles are already
{amiliar in the case of foreign vessels, and if this treaty
were adopted as an international document, they would
have to accustom themselves to the same mode of proce-
dure in regard to British vessels. I think, Mr. President,
from the point of view of the British shipowner, no harm
would be done by allowing those contracts in so far as
they are the acts of the master and crew, to be subject to
the same liability as damage to property in the case of
improper navigation. I admit, of course, that it would
be a change in business practice, but once it was under-
stood that the same rule applied all round, no doubt
business methods would adjust themselves accordingly.
Rates of freight would adjust themselves accordingly, and
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underwriters would adjust their rates of insurance to meet
the changed conditions, and, speaking from the ship-
owners’ point of view, I am bound to say that I do not
see where any great harm would arise as far as his interests
are concerned. Also as regards the interests of cargo and
other interests, once this matter was placed upon a definite
footing under an international agreement,they would adjust
themselves in some way and protect themselves against
what would be to some of them no doubt novel conditions,
and gradually the whole business world of maritime com-
merce would be regulated on one harmonious basis. —
Mr. President, I propose under these circumstances to
move a general resolution with your consent. I think that
it is desirable that we should have something definite
before us. If I move this resolution, I am quite aware it
will be exposed to criticism, but after all it is possibly
better that we should have some definite basis of discus-
sion to which those who have criticisms to urge can address
themselves. Therefore, I move — « THAT THE DRAFT AS
AN INTERNATIONAL TREATY PLACING THE SHIPOWNERS
AND MERCHANTS OF ALL COUNTRIES IN THE SAME POSI-
TION IN REGARD TO THE EXTENT OF THE SHIPOWNERS'
LIABILITY, be approved. » 1 desire, Mr.President, to
emphasise the words « as an international treaty. »
Unless, of course, this treaty, this draft, becomes
an international instrument, nothing is to be gained from
any point of view by going forward, but on the terms of
this resolution I think we may possibly, after discussion,
agree that if internationally all nations can combine to
regulate their business practice in regard to shipowners’
liability upon harmonious principles, whatever little friction
or whatever readjustment is necessary in rates of freight,
rates of insurance, or business methods generally, compen-
sation will ultimately be found in the business world by
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finding a much more easy and harmonious method of co-
operation. I beg to move this.

{Traduction ovale par M. Louis Francx)

M. Austin TayLor approuve l'option prévue par l'avant-projet.

Passant ensuite dun principe général a ’examen des gnestions de
détail, il dit: « Le point qui nous divise parait étre la question de
savoir s'il fant étendre la limitation de la respousabilité, telle que ce
traité va 1'établir, au domaine des contrats conclus par le capitaine,
et o, dit M. Taylor, il me parait qu'on exagére les difficultés. Que se
passe-t-il en ce moment ? Dans les ports anglais, 'armateur lni-méme
s'occupe des contrats du navire. Pour les ports étrangers, l'armateur
se tronve soumis a la loi étrangére. Tout le changement consisterait
donc a compléter ce qu'il a lieu de faire; ce n’est peut-étre qu'nn
effort d’adaptation ; mais cette question se résoudra avec d’antant
plus de facilité qu'on a fourni a la pratique une loi uniforme et harmo-
niense. C'est une régle internationale placant les armateurs dc tous
les pays dans la méme position qu'il fant approuver.

Mr. T. F. HarrisoN (Liverpool) : I rise to speak on
behalf of the Steamship Owners’ Association, of Liverpool,
an association which comprises some 25 per cent. of the
steamship owners in the United Kingdom, and some 50 per
cent of tonnage of over 5,000 tons register of the Kingdon,
and I have most cordially to support the resolution which
has been proposed by Mr. Austin Taylor. Mr. Austin Taylor
has given the views of shipowners generally, and I think of
Liverpool shipowners in particular, so clearly that it has
left nothing for me to add. We feel that it is of the greatest
importance, especially to those of us who trade with diffe-
rent parts of the world — to various foreign ports - that
wherever we go we should find uniformity in legisiation,
so that we know exactly what ground we are on, wherever
we have to deal with figures that inevitably arise in connec-
tion with our trade. The original proposition of letting the
risk rest where it fell, we, of course, could not accept. It
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would not be fair to steamers of the high value which our
association 1s most largely concerned in, but since the con-
ference has introduced the principle of the 8/. per ton limit,
so far as the loss of property is concerned, we feel that we
can accord now to the code our very hearty support. As I
said before, Mr. Taylor has expressed our views so fully
that I need not add anything thereto, but, Mr. President,
I beg to second the resolution which Mr. Taylor has
proposed.

(Tvaduction ovale par M. Lours FRANCK)

M. T.F. Harrison (Liverpool) a demandé 4 I’assemblée de seconder
la motion de M. Tavlor.

M. Harrison a ajouté que son Associalion représente 25 °/o de tous
les armements de steamers anglais et 50°/o de tout le tonnage des
steamers anglais ayant plus de 5000 tonnes de portée.

M. Harrison a dit que tant qu’il s’agissait de la proposition primi-
tive tendant 4 introduire en Angleterre le systéme continental pur et
simple, il n’avait pu s’y rallier, mais que du moment ou l'on intro-
duirait ce correctif qui serait la limitation & £ 8, il était entiérement
prét i y souscrire. Il a dit combien I'armateur anglais était profon-
dément convaincu qu’il fallait qu’il y eut unc loi uniforme en cette
maliére.

Il a donc proposé de voter le traité en principe.

Mr. W. EncLisH HarRIsoN, K.C. (LLondon) : Mr. Pre-
sident, may I ask a question upon this resolution as I
understand it? This resolution is equivalent to a second
reading of the treaty as a whole, but it does not preclude
me from criticising the drafting, or possibly some of the
provisions of the treaty itself, but it is a general approval
of the principle of the treaty.

The PRESIDENT : It is more than that. As I understand,
it is an approval of what has been done. It is an approval
in substance of the whole of the treaty, or what was left of
it, by the express vote of the Conference at Amsterdam,
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but in general terms reserving to the conference the settle-
ment of questions of detail in drafting and reserving a
clause enabling this question of whether the limitation
should be confined to damage done by collision and not
extended to contractual liabilities. I have no doubt if there
is any mere wording or phraseology upon which anybody
wishes to move anything that can fairly come within this
wording of detail and drafting, but it is not intended that
any question of principle should be left over except this
one, which was intended to be covered. That would include
Article I, and, as I have said, it would include Article 6,
because there again the work is referred to, but after we
have finished in the afternoon what may be called the
general discussion, we can go through the articles one by
one and see whether in the drafting or details any member
wishes to make remarks which will lead to an alteration.

(Traduction ovale par M. Louis FRANCK)

M. W. English Harrison, par motion d'ordre, a demandé si la ques-
tion serait entiérement réglée par un vote, ou bien s'il fallait scnlement
approuver la question de principe, mais en le laissant libre dc criti-
quer la rédaction on les qucstions de détail.

M. le Président lui a répondu que c’était plns: c’était appronver
tout ce qui avait été fait jusqu'ici, ct appronver dans son ersemble le
projet tel qu'il avait été fait par la Conférence d’Amsterdam ; mais
"M. le Président a ajonté que les questions de détail resteraient ou-
vertes et que cel aprés-midi on reprendrait les articles un a nn pour
voir siles membres désirent changer la rédaction sur les questions de
détail

Mr. T. G. CARVER, K. C. (London) : Mr. President and
gentlemen, I do not think we quite understand where we
are, but I take it that Mr. Austin Taylor has proposed
here to adopt this draft as the right expression of the
intention of this conference, and in order to raise the
question which I wish to raise, I take it I must propose an
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amendment to that, and in effect that would be an amend-
ment to the draft. I could put my finger, I think, upon the
words which I would seek to alter in this draft in this
way. I would propose to omit in the second line from the
word « crew » to the word « capacity » in the third line,
and to add the words «for those acts » after the word
« hability » in the fourth line, so that it would read in this
way: «When the owner of a ship is held responsible
according to the law of the country for the acts of the
master and the crew, his liability for those acts is for each
voyage limited, » etc. Of course, I am only putting that
by way of showing the point I want to raise. It would
involve other changes, such as the limitation of Article 6,
but it is sufficient for me to indicate it in that way. Now,
I do not address myself to any particular matter as regards
the principle of this draft, because as I understand, the
ruling of the chair is that it is not open to us to do so, that
the principle of limiting the shipowners’ liability in regard
to improper navigation by the master or the crew, and I
do not know that the extension from improper navigation
to the general word « acts » is one that I would seek to
criticise; that principle has been adopted by the conference
in previous meetings, and that therefore, it is to be taken as
settled. It has been my misfortune, sharing the misfortunes
with some few others, to have to appear as the obstructor
ot the only system of uniformity of which there seems to be
any hope. This is against the grain with me to stand here
and oppose what are the wishes of British shipowners,
and to oppose what seems to be the chance of uniform
maritime law. I say it is against the grain utterly with me
to do so, but one of the reasons why I do so is because it
seems to me that the only chance of uniformity in mari-
time law is not to press this. We have been working at
this subject of uniformity of maritime law since the year
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1898, and there are a very considerable number of the
operations of maritime law on which we have been able to
come to a complete agreement. There are other operations
of the same law on which I think we can still come to a
complete agreement, but there is this particular matter
which has loomed ahead always, and which is here now.
It is that very matter which, in my judgment, will prevent
any practicable vniformity of maritime law at all. T say
we have come to agreement upon a great many topics. This
topic of collision law is very important as also are other
topics which will come before you. We have struggled to
get the British Government to takea hand in adopting these
proposed changes which everybody can accept. In foreign
countries, our own country, and everywhere they can be
accepted, but the British Government so far has stood
aloof and will not take a hand. But I cannot help thinking
that there is a strong chance they will do so in the course
of time, unless it be that the existence of this proposal
prevents them. I for my part feel convinced this will
prevent it. I do not believe that any British Government
will propose to the House of Commons a treaty based on
these lines, and I do not believe that the House of Com-
mons will accept it. But while loyally following the direc-
tion of the chairman it seems to me, at any rate, we might
do this : We may look into this proposed draft-treaty and
see whether any portion of it might be possibly acceptable
to the British legislature. I cannot help thinking that if
there is a portion of it which might be presented, it is the
one strictly limited to their I.ondon resolution, confining
it to improper navigation. When you come to extend it —
as this does extend, I quite agree, quite properly from the
continential point of view — when you come to extend it
to the engagements entered into by the master, or to the
engagements intered into by the owner which he carries out
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through his master, when you do that, you really make the
thing impossible, and I cannot myself feel at all convinced
by the arguments which I have heard over and over again
since I came to Liverpool that, because the British
shipowners are agreed about this, or, as it is much more
compendiously put, because the business men are agreed
about it, that therefore we may waive our difficulties and
criticisms and troubles and come to the conclusion that it
is the right thing. We have heard a great deal about
British shipowners, but, after all, highly important as they
are, they are not by any means the community. They are
one special class of the community, and, of course, any
legislature that has to deal with a subject of this kind will
have to legislate not for British shipowners but for the
community at large. I have wondered wlether shippers
are coming here to speak in favour of this principle, but
so far we have not heard them. These shippers are a very
important section of the community with regard to this
matter. But there are, of course, others, too, who are
from time to time the creditors of the ships. But still even
beyond that there is this : It is a principle of our law with
men who meet their obligations that if a man does things
or enters into engagements, or carries out his contracts
by means of servants, that he must answer for what his
servants do; and if he fails to carry out his contracts then
he has got to meet the obligations which so arise. Of
course, I do not need to prove these propositions which
are fundamental propositions of our law.

You have got to show some reason why these proposi-
tions should be set aside. You cannot expect any legislature
to set aside these fundamental propositions of law for the
benefit of shipowners — one particular class of the
community — unless you can show some very strong and-
convincing reason for doing so. What are the strong and
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convincing reasons ? The mere business convenience of a
particular section of the community is not a sufficient
reason for fundamentally altering the law in their favour.
Therefore you must give some other reasons. Well, the one
reason, so far as I am able to ascertain, is because you
will in that way achieve uniformity of law. Well, I, for
one, do profess an earnest desire for uniformity of law —
I think it is to some extent rather a theoretical idea, a
theoretical desire — and I think it is a thing we ought to
achieve if we possibly can. Of the practical importance of
this particular matter I am not so very much impressed
with. I have no doubt cases of hardship do arise, and
with all my heart I would like to see them avoided, but
they are not a matter of every day occurrence. It is
however, a matter which does now and again arise, in
which you have come to the extreme of a man abandoning
his ship in order to fulfil his engagements. It is an occa-
sional thing. But still, would you expect, if you were in
the House of Commons, that the House of Commons
would be convinced of the supreme importance of unifor-
mity of law to such a degree that they would be willing
to abrogate in favour of shipowners what I say is a
fundamental principle of our law. I confess I do not
believe it. Well, there is another argument which may be
advanced. It will be said, « Well you have already done
it, in this sense, that you have limited it to 8/. a ton.»
That is quite true, and I suppose that the ground for
doing that was that it was said that the risks which a
shipowner runs are so great, the possible risks so ruinous,
that you must state the limit of that liability, and that
liability accordingly was with us originally limited to the
ship freight, but our Courts held that that lies on the ship
and freight, when sound before a collision instead of
after a collision, and it was only later on that that was
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changed into a definite limit. You, the shipowner, may go
on gelting your traffic, and you shall not be lable for
more than a certain fixed amount, but you shall be liable
for that fixed amount. Well, that is ntelligible, but it
cannot be said that you have got to the question of limita-
tion. I mean to say to make it a smaller amount in order
t{o encourage shipowning in England, because shipowning
is flourishing to the full. I suppose some may say there is
too much shipowning, and therefore that reason won't
count. There is another reason. I hope I am not going
into the matter at too great length....

The PRESIDENT : No, I am sure the conference will hear
Mr. Carver, who has taken so very great an interest in the
work from the first.

Mr. CARVER : May I suggest another reason that there
is nothing that suggests ruin in these risks, because we
know that nowadays, whatever it may have been in the old
time, that nowadays there is the system of insurance which
all shipowners adopt, and which has the effect that, although
they may lose their ship, that does not involve ruin,
because, although they have not got. their ship, they have
got the insurance money which represents the ship.
Without wanting to labour the whole of this subject, which,
of course, has Leen laboured before, what I would now
direct your attention to is this: Can you expect that the
limitation which has been approved in regard to improper
navigation — can you expect that it will be helpful in
getting that adopted, to couple with it a limitation with
regard to the engagements of the owner and the master —
their contractual engagements ? I suggest to you, without
going any further into my general argument, that that is a
mistake, and that you ought to cut that out if you are to get



— 152 —

your treaty putinto such a shape that it will have any chance
of acceptance at all. My own strong feeling is this : Go on
with the other subjects with which this conference is con-
cerned, press those, make uniform your maritime law in all
these matters about which it seems practicable to do so; do
not clog it with this proposal that I believe will render the
whole of them impracticable, but let this lie for a time until
possible further changes may arise — let this abide until
then. There 1s nothing extraordinary about that proposal.
You have already decided to leave undealt with that
question of liability for personal injuries and for life. I urge
upon the conference to lay this question aside for the time
being and take up other matters that we can deal with and
which the Government will be willing to deal with, and to
get those settled. I am delighted and interested in what we
have heard to-day from various gentlemen from France
and from Germany, and I think from Hungary. I have
been much interested to know that,whereas some years ago
the English limit of 8/. a ton was tolerated, that now it is
sought and that they have come thus far towards us to feel
that the privilege of adopting a fixed limit of 8/. per ton is
a matter of which they will gain and a matter which they
desire, and I entirely appreciate and approve, if I may say
so, of the reason for it. I cannot sce for myself why a man
who sends a first-class ship to sea should be liable to a
higher amount than a man who sends a fourth-class ship
to sea. It seems it should be the policy of the legislature
to encourage good shipbuilding and good maintenance of
ships, and therefore, I think, if I may say so, I entirely
agree with their view that a fixed money limit is a much
sounder thing than the value of the ship as the limit. Now
they have come towards us in that sense. I have still a hope
that they will come towards us in this : That the limit shall
be one set hefore the disaster, and not set after the disaster;



— 133 —

{hat they will come to see that it is not fair to throw the
risks of the ship upon the creditors. I stand here in oppo-
sition to the British shipowners, because I do think some-
body should speak for the creditors — the claimants—and
it seems to me radically wrong to say to the creditor,
« Now you will get the debts paid, your claims paid, pro-
vided my ship does not go to the bottom. » I should say
that that was wrong if there were anything more in it, but
when I contemplate the fact that that is an ordinary expe-
rience of shipowning, and the shipowner will have to be
insured, and when his ship goes to the bottom he will have
the representation of that ship in his pocket in money —
then it seems to be doubly wrong when you argue it as a
matter of policy. If I am allowed at a later stage, I propose
to move a further amendment — or perhaps somebody else
will — in which we shall say the insurance money shall go
to the creditors as well as any remnant there may be of the
ship. But for the moment I am not dealing with that. I am
on this principle : I say it is not right that the risk of the
shipping shall fall on the creditors, and the payment of
their claims should depend upon the ship’s safety, and I
am hoping, if this matter can be postponed, that in years
hereafter perhaps those in other countries may come to
recognise that principle, which seems to be one of justice.
May I suggest that my proposition be seconded ?

(Traduction ovale par M. Louils Franck).

M. Carver a dit qu'il Ini était pénible de devoir s’écarter des repré-
sentants de Uarmement anglais, mais que telles avaient été scs vues
dés le commencement des travaux. Il estime que ce n'est pas une
mesure sage de vouloir voter cet avant-projet de traité parce qu'il est
de nature, dit-il, a empécher le Gouvernement anglais de sc joindre a
la conférence diplomatique sur ’Abordage et sur 'Assistance, surtont,
sion étend lc projet 4 la question des contrats. M. Carver examine



alors les différentes raisons proposées. Il dit : il est vrai que les arma-
teurs anglais réclament mais ce ne sont pas les seuls intéressés. On
prétend que l'on vent de cette fagon arriver a4 Puniformité ; mais a
mon avis, on ne 'atteindra pas de cette facon. Il est wrai qu’on peut
répondre que le systéme anglais a déja admis la limitation de la
responsabilité 4 £ 8. Cclite responsabilité pour le capitaine, ne sera
donc pas de droit commun une responsabilité absolue. Mais M. Carver
pense que c’est précisément la le point sur lequel le systéme anglais
est préférable, parce que le systéine anglais fournit toujours un dédom-
magement tandis quc le systéme continental a, d’aprés M. Carver, le
vice que, lorsque lc navire est perdu, on n’obtient rien.

M. Carver a exprimé sa satisfaction de ce qu’il a entendn dire
par les délégués francais et allemands sur le systéme anglais; il
voit avec plaisir que sur le Continent, on recherche maintenant dans
une certaine mesure la limite anglaise de £ 8.

M. Carver propose donc de laisser cette difficile question de coté.
Mais il croit que tout aun moins, il serait mieux de borner le traité sur
la limitation de la responsabilité uniquement aux faits de navigation,
si 'on veut avoir quelque chance de faire accepter le systéme proposé.

Il se réserve en outre, tout en ne visant en ce mowment ce point
qu'incidemment, de proposer un antre amendement, pour donner au
créancier le droit dc se payer sur l'indemnité d’assurance et tout ce

qui subsiste dun navire.

Mr. W. A. WiLLiams (Standard Marine Insurance
Company). The differences of opinion which exist upon
this question and the difficulties which surround the pro-
blem as revealed by the discussion which has taken place
this morning, and also at the previous meetings of this
committee, suggest that there may be some simpler plan of
meeting the difficulty than the elaborate one which has
Leen proposed, and which has been so much discussed.
The plan which I proposé, and which I mentioned on
previous occasions, and which has also been spoken of at
previous meetings of this committee, is the total abolition
of liability for material damage and allowing the loss to
rest where it falls. It is obviously a simple solution ; 1t is
practical, and its simplicity is perfectly clear, and I am
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convinced of this, that there can be no finality and no
settlement short of the total abolition. Mr. Carver, I think,
struck the nail on the head when he said that any altera-
tion of the law would have to be justified, and that he did
not think il would be justified by the proposals we are
discussing at the present time. I think he made out a very
good case for doing nothing, at least for doing nothing on
the lines laid down by the treaty, and I do not despair of
winning over Mr. Carver to the proposition I now submit
to you. It seemns to me the raison d'étre of the liability of
the shipowner for collision is that the suflering and the
loss by the collision will involve him in considerable
pecuniary loss. That was all very well when there was no
such thing as insurance, but when you allow the ship-
owner to insure himself against that liability — in fact, to
obtain complete protection, a complete indemnity — then
I say you remove that motive entirely, and there is no
restraint arising from that source. Now, of course, the
effect of the abolition would be to alter the relations of the
underwriter to the ship and cargo. At the same time that
could be very easily adjusted by a re-arrangement between
them. That could very easily be done, and I have no doubt
the underwriter would be prepared to do it. Now, what
are the objections to this scheme ? There may be objec-
tions in principle, and there may be objections in practice.
Now with regard to objections in principle it may be said
that it i1s opposed to the general rule of jurisprudence that
everybody is to be liable for his actions, and I would like
to refer to a remark made to me by an eminent King's
Counsel with regard to that question. He said to me :
« Would you extend the principie of non-liability to the
case of a butcher’s shandry coming into collision in the
streets ?» I pointed out that there is a very essential
difference between the two cases. The butcher is not
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insured against his liability ; the shipowner is. T think that
entirely disposes of that. Well, the next thing I would
like to refer to is this, that already exceptions have been
taken to that principle by allowing the shipowner to con-
tract himself out of a great deal of the liability to which
he is subject. Now, as you know, the shipowner is liable
in common law for the loss of cargo in his own vessel
arising from the negligence of his servants. Now, by his
bill of lading contract he has contracted himself out of
that liability, so that there is an exception to the general
principle of jurisprudence, and there is no doubt whatever
that he would also contract himself out of this other
liability if it were practicable, but it is not practicable for
the shipowner to make a contract with the world ; he does
not know what ship he may run down, therefore it is
not open to him to make a contract exempting him
from lability. I may take also an illustration from the
United States. According to the United States these
bill of lading exemptions were not permitted ; they were
contrary to law, and it was felt that they placed a burden
on the American shipowner as compared with the English
shipowner. Then the Legislature stepped in, exactly in
the way I should suggest the Legislature should step in
in this case, and passed a law and freed the American
shipowner by statute from those liabilities from which
the English shipowner is exempted by contract under
certain conditions ; and what I say is: what the American
Legislature did for the shipowner the English Legislature
can do for the shipowner, and not for the shipowner only,
but for the general community. Now as to difficulties in
practice. How 1s this to be done? As you know, the
Merchant Shipping Act has already limited the liability
for material damages to 8/. per ton, and the liability for
personal damage to 15/ a ton. I may say at once I do not
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propose the personal liability should be touched at all;
that should remain, and it is only liabhility for material
damage that should be touched. Parliament has limited
that lability to 8/. per ton, and if it is competent for
Parliament to limit it to 8/. per ton, it is competent to
limit it to 8s. per ton, and competent for Parliament to
abolish it altogether, and that is what I suggest ought to
be done. Well now, if Parliament did that, of course that
would be legislation [or England only. I go beyond that :
I say we should have an international agreement upon it.
If the committee would vote for an agreement on that
basis there would be much more likelihood of success,
and its labours would be likely to be much more fruitful
than by attempting any other course. Now as to the
difference in practice. I have already referred to the
simplicity of it; that I believe to be perfectly obvious.
One further great advantage would be the saving of the
enormous legal expenses which are connected with colli-
sions at sea. This I feel is perhaps a nasty aspect of the
question which does not commend itself to our legal
friends, but it seems to me it must be considered. We
have to legislate not for any section of the community,
but for the whole community. I have no doubt you will
feel that if business is taken from lawyvers by any alte-
ration of the law such as I suggest, there will be many
other spheres of usefulness for them to devote their
attention to. Now, another advantage would be that it
would prevent trumped-up claims against shipowners.
I daresay you may be aware, certain shipowners would
be aware, there are a great many trumped-up claims
against them. Small tramps of little or no value fre-
quently put themselves in the way of large ships and
suffer slight damage, or none whatever, and then put
in a large claim upon the shipowner, who very often, rather
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than contest it, submits to a species of blackmail. It might
be thought thiat the uninsured shipowner would be the one
to object to the abolition of collision liabilities, but I don’t
think such is the case. I know certainly one large firm of
shipowners in Liverpool who are largely uninsured, and
I think the uninsured one is the one who takes the most
care, and therefore will be most indifferent as to the aboli-
tion of these liabilities. The underwriters are not so much
concerned by what the law is. What the underwriters
want in the law is simplicily, cconomy, and interna-
tional unity ; and if these three can be sccured, under-
writers will be satisfied. As I have said, they will be
prepared to adjust their premiums in accordance with tlie
liabilities imposed by any alteration in the law, and they
will be quite well able to take care of tliemselves. Now,
gentlemen, I think this does seem to me to be a very satis-
factory settlement of the question. I have not much hope
of it being accepted by you, gentlemen, but I lLiope it will
be considered. It is an aspect of the case which I think
ouglit to be brought before you, and which I think ought
to receive consideration. I feel convinced of this, that the
more it is considered the more likelihood there is of it
being commended to you, and bringing this committee to
a satisfactory solution of this most difficult problem.

Traduction orale par M. Lours FrRanck

M. Williams a dit qu’il 2 un plau bien simple pour mettre fin
anx difficnltés de la question. Clest lu suppression de tonte respon-
sabilité cn matiére d'abordage On a object¢ de la pait des juristes
anglais, notamment, (u'il fallait nue raison Dbien plausible pour
apporter uu changement anssi considérable dans la legislation anglaisc
sur ce point; et il espére que M. Carver se rallicra a la proposition
q’il fait.

Quant a dire que ce scrait un enconragement ponr la négligence
ct que la vie hmmaine cu souffrirait, il 1¢époud ¢u'il ue fait sa propo-
sition ¢que pour les donnmages matéiicls.
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11 serait donc d'avis qué la loi anglaise d'abord, et toutes les
autres lc¢gislations ensuite, adinettent la suppression de toute respou-
subilite.

11 vy aurait 4 cela 1° Navantage d'une grande simplicité 5 2° une
¢nonowmie considerable de fiais ; en troisiéme licu cela empécherait
des réclamations fantaisistes.

Quant aux assuicurs, c'est pour eux we simple question de
prime.

THr PRESIDENT @ I am also asked to mention a very
courtcous invitation that has been placed in my hands
from the Conservative Club of Liverpool, who hope that
the members of the Maritime Conference will do them the
honour of considering themselves honorary members of the
club during their stay in Liverpool. A similar invitation
has come from the Liverpool Reform Club.

Conference adjourned- — La scance est suspendue.

TIHIURSDAY, JUNE 15% 1905.
JEUDI, 15 JUIN 1g05.

Afternoon’s sitting. — Seance de Uapres-midi.
Mr. PRESIDENT. — I now ask Mr. Douglas Owen to
continue the discussion.
Mr. DoucLAs OwiN (London). — I rise to second

Mr. Carver’s resolution. I should have seconded it with
greater pleasure if it had gone further, and if, instead of
leaving out those words which he proposcs to delete, he
had proposed that the whole resolution should be dropped.
In seconding the resolution that we omit the words simply,
I reserve to myself the right — we are now in comittee, I
believe — to vote against the resolution as a whole if it
should come before me later on. I desire {o associate
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myself with Mr. Carver in his regrets at having to take a
course which must, I fear, be repugnant to many of our
colleagues at this meeting, some of them being more or
less wedded to this proposal. Itis, therefore, painful to
me to have to oppose, but from the beginning of the Asso-
ciation I have always consistently adopted the same
attitude, as you may remember, and I must needs do so
to the end, unless something occurs to make me change
my opinion, which, I think, is unlikely. I oppose this reso-
lution, or rather I oppose this proposal, because I think
it is a false step. As Mr. Carver very properly pointed out,
it must needs deprive this Committee of the important
support we hope to derive from the British Government.
It is an atlempt to compromise conflicting principles, and
I do not believe such an attempt was ever successtully
made yet. It is an attempt to reconcile the irreconciliables,
and on that account I believe it will fail. T say it will
deprive us of the Government’s support, first of all, because
most of you will know it is entirely opposed to the
principles of the history of British legislation. I think also
the Government might reasonably say. « Well, what are
the arguments in favour of this somewhat startling pro-
posal? » You have heard from Mr. Carver that, practically,
the arguments, if there are any, are certainly far from
convincing. The main argument is one of convenience, and
I think the Government may reasonably reply to that, so
far as convenience is to be used as an argument, « Have
you not also, on the other side, the advantage of insurance;
cannot this inconvenience be largely overcome by resort
to the facilities of insurance ? » And I think there will bea
great deal in such a rejoinder. Finally I think — I might
have put this first because I feel strongly upon this — it is
a proposal which entirely ignores the rights and claims of
cargo shippers. It treats them as if they were a negligible
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quantity, or as if they were non-existent. Not long ago, for
an entirely diferent purpose, I had occasion to take out
the values of certain ships and cargoes. I had in my office,
I daresay, a hundred general average statements, and I
picked out thirty relating to steamers that were loading
cargo on the berth. Most of them were steamers, and all
were carrying more or less valuable cargoes, and I found
as a result, dealing with ordinary cargo vessels, not with
wail steamers, which of course give up their cargo space
to passcnger service, the cargo is three times, or perhaps
four times, the value of the ship, and yet this proposal is
put forward, as I said just now, as if cargo were non-
existent, or as 1if it were a negligible quantity. It is impos-
sible for me to believe the Government will ever favour a
proposal which proceeds on these lines, and I should be
sorry myself for any Government which did. M. Verneaux,
in his very interesting remarks, said that in the year 1807,
or the beginning of the last century, things were very
different {rom what they are now. He said ships then were
all much of the same size and of the same value. He
pomnted to the great difference that exists now, to show
how shipowners, who in the old days ran with small and
comparatively uniform liability, now ran with very diverse
liabilities of very large figures. All that is quite true, but to
make M. Verneaux’s parallel complete I think he should
have pointed out how the system of insurance has grown
meantime, and the losses which seem so serious a charge
to the shipowners nowadays, as compared with the old
days, can conveniently be met, and are met, at no great
outlay in premiums. I only mention that for fear anyone
should be carried away by the arguments to which
M. Verneaux attached so much importance Mr. Leslie
Scott produced some figures which I am sure we all heard
with great interest, and I feel sure I am only expressing
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the opinions of my colleagues if I say we were impressed
by the admirable and lucid manner in which he placed
them before us. They were not easy to follow, but he
stated them in such a clear manner as to enable us to
grasp the whole situation. But with all respect to Mr. Leslie
Scott, I think they are hardly to the point in our present
discussion, and if and so far as they were intended to
show that in placing an average value of 8/. on a ton on our
ships the British Government made a mistake, and
that 6/. or 5/. 14s. is more necarly the value, then, so
far as we may take those figures as correct, I think on
such an argument they would be convincing. Those
arguments may be advanced at some future time as a
proposal to the Government to amend an erroneous 8/.
a ton and make it a correct and proper 5/. 14s. or 6. 2
ton. There was a great deal in his argument, but other-
wise, I think it is not quite relevant. I think that the first
step towards uniformity in this matter, if we are ever to
have it, must be this : That the Continental law should be
placed on a footing — I was going to say of commonsense
and justice, but I should be exceedingly reluctant to use
any expression that might not seem quite polite, but I will
state the fact without characterising it in terms. The fact
1s that the Continental owner or the American owner of a
wrongdoing ship, which sinks — say the ship is worth
20,000/., she will probably be insured for 25,000/., but
that does not matter; she sinks. The owner of that ship
says : « I have my 20,000/. or my 25,000/. in my pocket,
which represents my ship, and, although I have sunk your
ship, I am not going to give you a penny; my national law
savs that I am not obliged to ». Why ? Because when that
system was instituted it was not understood as it is now. If
a shipowner lost his ship he lost it out and out, and he got
no sovereigns paid into his pocket by way of compensa-
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tion. That seems to me to be an injustice and largely an
absurdity. In a sense the value of a man’s ship is never
lost so far as she is insured, and I think the first step
towards uniformity should be that our Continental friends
should approach this particular point of the subject in a
spirit of fairness, and saying, « We will endeavour to
persuade our Government to alter the law in the sense in
which it now stands in Great Britain », and I gathered
from Mr. Carver that there are one or two countries which
are disposed, or show a disposition, in that direction.
Now, the proposal now before us is this : — That a wrong-
doing ship — an injuring ship — should have the choice
of two systems ; that she should be able to pick the plums
out of two cakes. She will be able to say : « I am going to
choose the method of indemnity which will give the injured
party least. » That is the proposal. If it is a fair proposal,
it ought to be equally fair stated conversely. Supposing
any member here had come with the proposal and said :
« Yes, I approve this proposal in principle ; there seems
to be a great deal to be said for it, but I would propose
that the injured party has the choice, not the wrongdoing
party — the man whose ship and whose cargo is lost
should have the right to say « I demand compensation on
such and such a system. » How far would such a proposal
as this have advanced in this year’s discussions? It would
have been dead the very first time it was brought forward,
but as I say, if the proposition is a fair and logical one, it
should be capable of being logically and reasonably
regarded {rom both points of view. I think, looking at it
conversely, it shows the falseness and the fallacy of the
proposal. Now I do not wish to take up any time unneces-
sarily, so I will say but a very few words on a subject
which, I think, perhaps, I ought not to be in a position to
have to speak upon at all, because it is altogether outside
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the work that is before us to-day, and that is a somewhat
startling proposal brought forward by my friend, Mr.
Williams, that the tree and easy and the short and simple
way of getting over this difficulty is that nobody 1s to be
liable for anything ; that is practically what it boils down
to. In making those remarks I do not think he was adres-
sing himself to the resolution before us, but I dare say he
was in his right in doing so. If the matter should ever be
seriously discussed, there would be much more to be said
upon it than I propose to say now, because I propose to
say simply this, that this proposal should be, in my mind,
an attempt to legislate backwards, and, other grounds
apart, I think, stands self-condemned, or at any rate stands
amply condemned, inasmuch as it contains the same funda-
mental error that the other proposal now before us con-
tains ; that is to say, it takes no heed whatever of the
rights of cargo. Ship A may sink ship B; that does not
matter. A does not pay anything ; it will be B’s turn to-
morrow, and B, in its turn, will ot pay anything. But it
is said, « How about the cargo, is cargo never to get any-
thing in these matters? Is cargoto be ignored — cargo that
is worth three times the value of the ship? Then I think
Mr. Williams said — well, I am not quite sure what he said
about that, but I think the sense of it was that the shipow-
ners would like it, but such a conception is impossible to
me, to think that the owners of large uninsured steamers,
mail steamers or other, should be content that if their
ship was sunk they should get no compensation from
the ship that sunk them, because one of these days they
in their turn might sink another vessel and they, in their
turn, would not have to pay anything, but that leaves out
of consideration the fact that the ship theoretically — pro-
bably it is true in practice too — is in command of officers
and crew not at such a high skilled or such a high dcgree
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of care as the officers and crew of mail steamers and unin-
sured steamers, and the owners of the mail steamer and
uninsured steamers, on the one hand, would have no compen-
sation against the careless owner who ran them down ; or,
on the other hand, in my opinion that value to them would
be very little, because they woud very rarely stand in the
converse position of having to defend themselves, because
they are so particularly careful, by selection and education
in their captain and crew, that they run much less risk of
running down other vessels than other less carefully hand-
led vessels. Now, the proposal would put the owners of
mail steamers and only partly-insured steamers at the mercy
of the careless and irresponsible, and that in law — in any
proposed law which would have such an effect as that —
would, I think, be viewed with deprecation. In conclusion,
let me say, Mr. President and gentlemen, this: That this
Committee is now and has for vears been engaged in most
valuable and most useful work. Its valuable and useful
work it has now brought up to a point that there is one
thing wanting — I won’t say only one thing, but only one
great thing wanting to give it a lift forward, and that is the
co-operation and the support of the British Government.
Do let me then beg of you not to mix up with this good and
valuable work conditions which will infallibly deter and
alienate others whose sympathies we desire so much to
obtain.
(Traduction ovale pay Mr. Gow).

M. Douglas Oswen supporte la résolution de M. Carver et il a dit
qu'il le ferait avec bien plus de plaisir encore si M. Carver était allé
un peu plus loin. Il pense que si nous adoptons cet article, nous per-
drons l'appui de notre Gouvernement. La proposition, d'aprés lui,
tend a concilier I'inconciliable. On ne pourra jamais convaincre le
Gouvernement que les avantages de pareil systéme scraient assez

grands pour le faire passer.
La proposition ne tient absolument ancun compte des droits des
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chargeurs, des cargaisous. M. Owen dit, en répousc a ce qu'a dit
M. Scott, ce matiu, sur la valeur des navires, que la valeur de la
cargaisou cst ordinaircmneunt trois on quatre fois plus graude que la
valeur du navire trausporteur.

M. Owen suggére que le prewicr pas vers 'uniforwité scrait que
les arnatenrs du Coutineut songeasseut a nodifier leur systéme de loi
en le mettaut plus eu rapport avec I'équité et le droit. Il est excessif
de laisscr V'optiou de clioisir un des deux systémes de comnpeusation
a celui qui est en faute. De cette facou, par exemnple, le navire en
faute, qui a sombré dans un abordage, pourrait, tout en encaissant les
sommes que lui paient ses assureurs, prétendre faire abaudon et ne
rieu payer du tout a ceux auxquels il a causé un dominage cousidé-
rable par sa seule faute. Il dit que ce systéue est injuste et absurde.

Lnfin, M. Owen discutc et critique la proposition de M. Williamns
et il dit que 'abaudon de tout recours coutre les autres parties serait,
nou pas uu progrés, mais uu recul. Ou y uéglige entiérement de cousi-
dérer les droits des chargeurs et de la cargaisou. Il lui parait iinpos-
sible eufin, eu cc qui couccrue les graundes lignes. que les anuateurs
des steamers particuliéremnent soigneux d’éviter des abordages seraieut
conteuts de rester saus aucun recours pour les domnmages qui leur
seraieut infligés par d’antres navires bravaut impuuncent les lois de
la prudence. Ce systéme serait uue prime a la négligeuce. Il y a une
chose dout uous avous graudemneut besoin, c’est la coopcration et
I'appui du Gouvernement auglais, et il immporte de ue pas faire perdre
I'espoir de cet appui.

Mr. WM. PickrFoRD. K. C. (Recorder of Liverpool) :
T apologise for intervening in this discussion on two grounds
— first, because, although we have at the beginning of this
sitting this morning heard speakers from other countries,
I think, lately, the English have been monopolising the
discussion, and T should not wish to do so too much, and,
secondly, because I am speaking as a lawyer and I do not
‘think that this altogether, or indeed, in any great measure,
is a lawyer’s question. I think it is a question for men of
business. I agree with my friend Mr. Carver that it is not
entirely a shipowner’s question. There are other people to
be considered besides the shipowners, although they are
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very important people. You have to consider the cargo
owners and you have to consider other persons who may
have claims against ships. It is not a lawyer’s question,
but a question for the shipowner and for other business
men, and the only great advantage I can see of having
lawyers in the discussion is that they may be able to point
out when propositions are brought forward which will not
work in practice in the Courts. When they have done that
it seems to me they have in a great measure discharged
their function, and if they do not see that the propositions
are such as will not work well, then the decision as to
whether those propositions are to be adopted or not is, as
I said, a decision for business men, and is a question of
policy and not of law. May I be forgiven if I try to point
out to the committee for a moment what we are now dis-
cussing, because, with the greatest possible respect to
Mr. Carver and Mr. Douglas Owen, I think their speeches,
though admirable, have gone beyond the matter which is
now before the committee. We are now discussing whether
we are going to adopt, for the first time, any limitation of
the hability of the shipowner beyond and above that of the
8/. per ton now fixed by the English law. This committee
has accepted the principle. It has accepted the principle
that in cases of wrongful navigation, and all the conse-
quences of wrongful navigation, that liability is to be as
now in the draft-treaty, and the question we are discussing
is this : There is a proposition by Mr. Taylor that this
meeting of the committee, or this meeting here, approves
the draft-treaty as it now stands. There is a proposition
by Mr. Carver, seconded by Mr. Douglas Owen, or rather
an amendment to that proposition, that this meeting only
approves so much of the treaty as deals with the limitation
of liability for wrongful navigation, and the only question
we have to decide 1s: Are you or are you not going to
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include in that limitation ¢« contract », as well as improper
navigation ¥ Now, even if I felt inclined to do so, I should
have great hesitation in differing in the least from
Mr. Carver or Mr. Douglas Owen on the general prin-
ciple, but I start on the understanding that you have
accepted the principle, and the only question is, are you
going to extend it to « contract », or are you not ? That
seems to me not so serious a question as was represented
by both Mr. Carver and Mr. Douglas Owen. I do not
know what the British Government may do ; I do not even
know, when the question comes before them, what the
British Government may be ; but if the British Govern-
ment will not object to take part in any discussion where
the general principle of limitation of liability has been
admitted, in the case of improper navigation, I fail to see
why they should decline to take any part in a discussion
as to whether 1t should be extended to contract or not.
The Government may say we are not going to depart from
what Mr. Carver calls the fundamental principles of the
law, namely, that the master is to be responsible for the
acts of his servants and responsible to the extent of his
own resources. That question is not before you. You have
accepted that in the case of improper navigation, and
therefore you are not asking the British Government to
interfere with the fundamental principle of law. That has
not yet been interfered with, but it is interfered with to a
certain extent by confining the limitation to 8/. a ton, and
you are going to ask it to interfere with it in every case of
improper navigation. Will vou imperil that altogether by
including in what you ask the Government to do the ques-
tion of contract? That seems to me, as I say, in a great
measure a matter of business and of policy, but if in asking
them to include that you are asking them to do something
which will be a grave injustice to any body of people, well
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then certainly you are imperilling your chances of their
doing anything at all, and therefore you have to look, as
it seems to me as a matter of business, to the question
whether by asking them to include that, you are doing
anything that is likely to impose a great injustice upon any
body of people. The cargo owners, I quite agree with
Mr. Douglas Owen, are very important. Cargo is very
often, he says, three or four times the value of the ship ;
but is the cargo owner always free now to make his claim
against the shipowner? Has this committee never heard of
the negligence clause of shipowners ? I heard in one speech
at Amsterdam of a speaker pointing out that the cargo
owner 1s not now in most cases in a position to make an
unfettered claim against the shipowner because he has
always the negligence clause. It does not always succeed
I know. Personally, of course, we have all been interested
in claims by cargo owners which have succeeded in spite
of the negligence clause, but the cargo owner is not now
in an unfettered position to make a claim against the ship-
owner as he was — I do not think intentionally —
represented to be. Therefore, you will be doing no great
injustice to the cargo owner, and you have the other
creditors as Mr. Taylor pointed out. These creditors are
not creditors in England as a rule. They will be foreign
creditors, the foreign repairer, or foreign necessary man,
and he has, you know, to deal with the foreign ship upon
the basis that this treaty proposes to put English ships
upon, and he has to look after his own interests, and he
does look after his own in the case of foreign ships where
this liability does not exist. He is the foreign repairer and
the foreign necessary man, and I do not think it is neces-
sary for us representing the English creditors to reject
this limitation of liability in the case of creditors when
the gentlemen who come from the country in which
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these foreign repairers and necessary men live, see no
injustice in it. They are the persons who would I think
protect the foreign creditors and foreign repairers and
necessary men, and they do not wish that any injustice
should be done to them by putting the English shipowner
on the same footing as the foreign shipowner. I do
not see why we representing the British interests should
take a stronger view in the protection of those gentlemen
and those creditors than their own countrymen, who
know exactly the risks that these creditors run, and
know exactly whether any injustice has been done to them
or not. Commerce, as I understand it, and Dbusiness
adjust themselves very soon to existing circumstances —
and it would not take very long, I think, for those creditors
whose interests may possibly be prejudiced by this treaty,
if carried out, to make their own arrangements to deal with
English ships upon the same footing as that upon which
they now deal with foreign ships, and therefore when you
look as far as you can at the possible result of including
contracts in the limitation of liability, it does not seem to
me, I submit, that you will be doing any very grave injus-
tice, or such a grave injustice as to induce the English
Government to say they will have nothing to do with it.
Now for these reasons, though, as I say, it is with the
greatest possible diffidence indeed that I differ from any-
body who knows so much more about it than I do as my
friend, Mr. Carver — for that reason I should submit that
no harm can be done by adopting this inclusion of contract,
because when you come to examine it, it does not seem to
impose any grave injustice upon anybody, and also because
you have already admitted the principle. If you had not
already admitted the principle in the case of improper
navigation I think there would be a very great deal to be
said against the probability of the British Government
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interfering with the fundamental principle that the master
is responsible for the acts of his servants; but as you have
already decided to accept the principle in the case of
improper navigation, I should submit to this meeting that
there is really no valid reason for not including in that
principle the principle of contracts of the master as well.
It may be that if the British Government does think right
to consider what this Committee puts before it and to take
part in the discussions, it may be that they may accept one
part and not the other ; it may be that when they come to
consider it, they may say : we will accept it in improper
navigation, but we will not accept it in contract. If that be
so, perhaps it is not always a bad thing that there may be
two things. You want to get them both, but you are parti-
cularly anxious to get one. It may not be a bad thing some-
times to have one thing which they may not be inclined to
accept, and then you may get the other. Whereas if you
only asked for one you would not get any at all.

(Traduction orale par M. Louis Franck).

M. Pickford vous a dit qu'en ce qui le concerne, il ne considére pas
la question eu discussion commme essentiellement une question de droit.
1l estime, au contraire, inalgré tout le respect qu'il a pour M. Carver,
qu'elle doit étre résolue par les liommes de la pratique et par les
armateurs en premier lien. Il a ensuite demandé 4 ramener la ques-
tion 4 ses véritables proportions. Le principe qu'il y aura en matiére
de responsabilité une option entre I'abandon et les £ 8 est un principe
accepté en tant qu'il s’agit de fautes de navigation ; il est acquis et il
n'y a donc plus lieu de le discuter ou de voter.

Reste la question des contrats. Le principe de l'option étant voté,
faut-il I'étendre anx contrats. Et ici, M. Pickford dit que c’est avant
tout une question de politique. Est-ce que véritablement, si 1'on
s'adressait an Parlement, on compromettrait par l'insertion de cette
extension, le sort du traité tout entier ? Et M. Pickford croit qu’il n'y
a pas de raison pour laquelle que le Gonvernement n'accepterait pas
ce corrolaire. On a parlé, dit M. Pickford, de la grande injustice qu’il
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y aurait, dans pareille disposition, pour les contractants du navire
mais eufin, qui sont ces contractants ?

Comme M. Owen 'a dit, il y a les chargeurs, dont la cargaison a
une valeur plus grande quelquefois que le navire méme. Mais dans la
plupart des cas, elle accepte une clause d’exonération. Que peut-elle
donc devoir craindre de plus par Uextension du principe ?

Ily a aussi des gens qui ont réparé le navire, qui ont fourni des
victuailles. Mais entendons-nous. En tant qu’il s’agit de fournitures et
réparations, faites hors de 1’Angleterre. qui sont les intéressés? Ce
sont des étrangers qui dans leur propre loi acceptent la limitation.
Mais est-ce qu'il appartient 4 des membres anglais de la conférence
de parler de ces intéréts pnisque les membres du Continent ne se
plaignent d’aucune maniére ; puisqu’ils ont cette limitation dans leur
loi et qu'ils demandent qu’on 'étende.

Donc, une fois le principe admis en matiére de fantes nautiques, il
n’y a aucune raison de ne poiut accepter cette extension.

M. CHARLES LE JEUNE (Anvers).— Messieurs,Ce matin,
M. Leslie Scott nous a donné quelques indications trés
intéressantes sur l'importance des marines des différents
pays et notamment sur celle de ’Angleterre. Il a parfai-
tement défini, dans les paroles qu'il vous a adressées, le
grand poids qu’avait cette question d’intérét pratique et je
me permets d’y ajouter quelques considérations.

La marine marchande anglaise représente actuellement
la moitié de la marine du monde entier. Cette puissante
marine est dans le cas de chercher dans les ports du monde
entier son aliment et c’est ‘ﬁl'écisément dans cette situation
que nous trouvons une raison décisive pour qu’elle se rallie
au mouvement en faveur de 'unification.

Ces navires anglais, qui comptent 14,000.000 de tonnes
dans quelles proportions fréquentent-ils les ports du monde
entier ? Ce serait une statistique que 'on pourrait diffici-
lement faire ; mais je m’en vais vous citer un exemple qui,
dans notre pays, vous démontrera jusqu’a quel point les
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navires anglais sont actuéllement soumis, non i leur loi,
mais a la loi étrangére.

Notre port enregistre par an une entrée de 9,000,000 de
tonnes, dont environ la moitié est composée de navires
anglais. Par conséquent pour ces 4,500,000 tonnes qui font
naitre réguliérement 2 Anvers une quantité correspondante
de conflits, les navires anglais sont soumis 4 la loi belge,
et leur lot nationale est sans application. La proportion
n'est peut-étre pas rigoureusement telle, mais en tous cas
doit s’en rapprocher sensiblement.

Nous pouvons constater le méme état de choses a
Amsterdam, a Rotterdam dans des proportions plus ou
moins variables, ainst qu’a Hambourg, en Amérique et
dans les autres points du monde. C’est une situation de fait,
et comme vient de le signaler avec tant de justesse et tant
de force M. Pickford, nous ne nous trouvons pas ici devant
une question de doctrine.

Vous avez entendu avec tout l'intérét qu’elles méritent,
les remarques de M. Carver et de M. Douglas Owen.
Assurément, si 'on se trouvait devant une simple thése
juridique, on aurait 4 envisager la question sous un point
de vue strictement doctrinal ; mais que ces Messieurs me
permettent de leur dire, si ce qu'ils disent est la vérité, ils
ont eu un tort, c’est de ne pas étre nés heaucoup plus tot,
car a ’époque ou en Angleterre on a décidé la limitation
de la responsabilité des propriétaires de navires, il est
évident qu'ils se fussent trouvés parmi les opposants &
toute espéce de limitation et que s’ils eussent eu 4 en déci-
der, nous aurions encore en ce moment la responsabilité
illimitée. Mais alors la question qu’il faut envisager, c’est
celle de savoir si la marine marchande anglaise serait ce
qu’elle est aujourd’hui. Devant les encouragements sous
toutes espéce de formes, qui existent dans d’autres pays
par les primes, les subsides et les protections accordés aux
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armateurs, je ne puis que difficilement comprendre qu’en
Angleterre, il pourrait exister une opinion en vertu de
laquelle elle renoncerait en matiére de responsabilité a
acquérir une situation équivalente a celle des autres pays
avec lesquels elle se trouve constamment en ardente compé-
tition. La charge qui est ainsi imposée aux armateurs
anglais est infiniment sérieuse et je ne vois pas pour quelle
raison, — en présence des législations existant sur le conti-
nent et qui favorisent les armateurs étrangers, — I’Angle-
terre refuserait d’accepter ce qui serait un bienfait pour la
marine.

Je crois qu'il est inutile d’insister sur cette question.
Puisqu'il est acquis que, quant aux fautes nautiques, les
résolutions antérieures subsistent et ne peuvent étre chan-
gées, nous aurons 4 nous entendre ultérieurement sur le
point de savoir s'il y a quelques concessions a faire sur
la question des engagements contractuels du capitaine.
Mais ce serait anticiper sur la suite de ces débats.. Il est
évident que la solution de ce point est entre les mains de
I’Angleterre ; le Continent, étant satisfait de ce qu'il a, n'a
aucune espéce de part a prendre : il a & seconder éventuel-
lement I’Angleterre, mais il n’a pas a prendre parti.

Si I'Angleterre ne veut pas I'exonération en matiere de
contrat, ce n’est pas le Continent qui peut chercher a l'y
décider. Dans l'’ensemble de ces questions, il a donc &
écouter trés attentivement l'opinion de I’Angleterre. Nous
I'avons entendu émettre un avis favorable au maintien entier
du projet, par des voix trés autorisées; nous avons aussi
entendu des opinions en sens inverse. Le résultat semble
jusqu'a présent que l'opinion anglaise esten faveur du
maintien du traité tel qu'il est formulé et j'espére que ce
sera aussi la solution que nous pourrons enregistrer a la
fin de cette journée.
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(Verbal translation by M. Gow.)

Mr. Leslie Scott has given some valuable information regarding the
valnes of the fleets of different conntries. In effect it turns ont that
the English fleet comes to about half the value of the fleets of the
world, and this is the real reason for wanting an alteration in the
present English system. As regards the Continental, taking the
statistics of the port of Antwerp, the entries are nine million tons of
shipping per annum, and of these one-half are English; thatis to say,
of the nine million tons per annnm, about four and a-half millions are
English, and consequently in conflicts nnder the Belgian law we very
often find English shipping interested, that is to say, the English
shipowner is interested in the condition of law on the Continent, to
the extent, in Antwerp, of abont four and a-half millions of tonnage
per year. It is not a matter of legal doctrine, and it is not wise to treat
it as if it were an affair of mere theoretical justice. If that were so I
would not have any hesitation in accepting the views of Messrs. Carver
and Owen ; but, in reality, it is a practical question. The limitation,
if once effected, for negligeat navigation was the tlwowing over alto-
gether of the system of unlimited liability, and it is not at all clear to
me that had that system of unlimited liability remained until to-day
instead of being abolished, that the position of the Englisli marine
would have been to-day what it is — therefore this additional liability
put on English shipowners is a severe burden on Euglish shipping ;
and I see absolutely no reason why England shonld refuse to accept
the benefit which is offered to it for its marine. Having settled the
question of improper navigation the question now nnder discussion is
whether any compromise can be found with regard to contracting
engagements. The Continental will await the decision of England,
admitting the immeuse preponderance of her maritime importance,
and will not attempt to force on England the limitation as regards
contracts ; but so far I think that the treaty as it stands shounld be
accepted, but 1 will be willing to accept it in the modified form should
that be absolutely insisted npoun.

Mr. HLRBERT HARRISON (Liverpool). — Mr. President
and gentlemen, I feel that Iam perhaps a little bit out of place
here, as not being a shipowner or not much versed in mari-
time law ; but I have been asked to say something from the
point of view of cargo-owners, and I say what I have to
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say entirely in my private capacity. I am a corn merchant,
and therefore have a good deal to do with cargo, and I am
not going to speak to the amendment ; but it seems to me,
in my private capacity as a merchant, that this can only
do good to the cargo-owners inasmuch as the inequality of
liability between British shipowners and foreign shipowners
will be removed. I am speaking on the particular question
which has been already admitted, that the 8/. per ton limi-
tation should be brought to one footing ; but I would also
like to say that the cargo-owners have been very much
spoken of since I have been here to-day ; but they do not
have very much directly to do with it, because nearly all
cargo is insured, and therefore our side of the question is
really put for us by the underwriters. I do not understand
that the underwriters are all agreed on this one question,
but they do really represent the cargo-owners inasmuch as
they are paid for taking over the liabilities of the cargo-
owners. I have been asked to say that, because if cargo-
owners were here they would have a great deal to say on
the subject. We should like to see the shipowners’ liability
reduced in this matter, but on the technical question I do
not think that the underwriters take up our liabilities, and are
the people that should be represented here. I have been
asked to say that, but I do not think that there is anything
further that I need trouble you with, because on the
technical part of the question you are Detter versed than
I am.

(Traduction ovale par M. Gow .

M. Herbert Harrison, président du Corn Trade Association de
Liverpool, a déclaré qu'il ne pouvait parler qu’en son nom personnel.
Il dit qu’il a beaucoup entendu parler des intéréts de la cargaison,
mais que ces intéréts n’avaient rien de contraire a ceux des armateurs,
et que si ces derniers tronvent avantage a mettre leur loi en harmonie
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avec celle de leurs compétiteurs du continent il sera heureux de voir
résoudre la question eu discussion a leur satisfaction.

Que pour le surplus, la question de la cargaison était pour une
bonne part une question d'assurance, et que dans la mesure de leur
intérét, il laisse aux assureurs de se prononcer sur la question.

Mr. CHARLES Mc ARTHUR, M. P. (Liverpool). —
Mr. President, I understand that the question which the
conference i1s now discussing 1s that as to whether the
limitation of hability, which it 1s proposed to enact by
tlus rule, shall apply to responsibilities in respect of the
damnage only or to be extended to contracts. I spoke on
this subject at Amsterdam last year, and I should like to
repeat what I said then, that my strong opinion is that,
unless it 1s confined to damage, it has no chance of being
generally accepted in this country. Now, of course, those
who endeavour to effect a compromise between the Con-
tinental and the British systems — the British system is
one of personal hability as we know. The shipowner is
liable personally, not only for damages that his ship may
inflict upon another, but also for all contracts or engage-
ments which he may enter into, and commmon law imposes
no limit at all upon that responsibility. Now, of course,
itis a great disadvantage to the shipowner that no limit
should be imiposed, but I think we have to remember that
the high credit of British shipping all over the world is
bult up upon that personal respousibility of the shipow-
ner, and I think that we, as interested in British shipping,
have to reckon up that, if we allow that foundation of
British credit to be unduly undermined, it will strike a
blow at the stability of British shipping all over the
world. The Coutinental system 1s the abandoning of the
ship founded on the system of fortune de mer. I suppose
that means this, that where a man consigns his property
to the sea — engages in a marine adventure — it 1s rea-
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sonable that he should confine his responsibility to what
he puts at stake. He stakes his ship or his cargo, and his
responsibility should be confined to that, and according
to the system of fortune de mer, a shipowner is looked
upon as an adventurer who knows nothing about the ship
after she has left the port. She gets into the hands of the
captain, and the shipowner has no contiol over her until
she arrives again at the port of ownership. I think, though,
that that has altogether outgrown the ideas of marine
shipping, because the shipowner has now a very real
control over the ship by means of telegraph, by means of
post, by his agents in every port. The shipowner con-
stantly keeps in touch with the ship, and so this 1dea of
fortune de mer is to a large extent an antiquated idea.
Therefore I think we must look at this application of this
principle to English shipping with very great jealousy and
very great care. I agree entirely that it would be a rea-
sonable thing to apply it to-the responsibility for damages,
but I want the conference to follow how this idea has
gradually grown from a very small beginning. Now, when
this 1dea was first broached at the London Conference of
1899, the limitation was confined to damages arising from
collision.

The PRESIDENT : Improper navigation.

Mr. Mc ARTHUR : Yes, improper navigation. The idea
was not entertained by extending it to anything else, but
when this conference went to Paris in 1goo it was exten-
ded to shipowners’ contracts if executed by the captain.
That is an entirely new extension, which was contrary to
the original idea of the proposition. When they went to
Hamburg that principle — that extension — was affirmed,
and when last year they came to Amsterdam a draft-treaty
was submitted which included this limitation for the acts
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of the master or crew by responsibilities for contracts
executed by the master, of responsibilities for contracts
on the part of the shipowner if within the master’s sphere
of office if executed by the master, and so it seems to me
that we threw a stone into the pond, so to speak, at the
Guildhall Conference of 18gg, and it has gone on exten-
ding in circles ever since until we have this very great
extension put before us to-day, which seems to be beyond
anything that was originally contemplated. Now I would
like our Continental friends kindly to remember this, that
we have gone a long way to meet them. I am not thinking
now of the question of the loss or gain. All I am thinking
of is having a practical rule, which is according to sound
principle, but I would remind our Continental friends that
we in England have gone a long way to meet their views
in accepting the principle of abandonment which is entirely
contrary to our laws and our ideas. We have modified
our doctrine to that extent, and we are willing, as regards
damages by improper navigation, to accept this compro-
mise which is offered, either to the abandonment of the
actual value of the ship and freight, or the payment of 8/.
per ton. I do think if our Continental friends ask us to go
farther than that, if they ask us to admit responsibility for
contracts I do not say they are not right in principle;
but I do not join issue there. We all wish to see something
done, and if they insist upon acting on logical views and
principles, and carrying out the old Roman Law in its
entirety, insisting that either we should admit this theory
as applied to contracts, or have none at all, the result
would be to wreck the scheme altogether, and we would
find it impossible to attain general acceptance of it in
England. I feel sure the Government will never be a party
to so revolutionary a scheme as this, and, therefore, I do
hope the conference will revert to the original principle
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laid down at the Guildball meeting to limit the responsa-
bility in the way proposed to damages arising from im-
proper navigation, and will not go the length of extending
it to contracts. If that is done this will allow each nation
to supply its own rules with regard to contracts.

(Traduction ovale par M. Louis Franck).

M. Mc Arthur a dit gqn'il est entiérement d’accord sur le principe
de 'avant-projet de traité en tant qn'il s'agit des dommages cansés
par les fantes de navigation. Mais en ce gui concerne nune extension
an-dela de cette limite, il pense gn’il y anrait de grands inconvénients.
Il ne pense pas qn'il y ait une nécessité nrgente pour la pratigne de
faire exception anx régles dn droit commun. Il est a signaler que pen
a pen, l'appétit semble étre venn en mangeant : qu’a Londres, on
parlait de dommages par fante de navigation ; a Paris, on a ajonté
certains mots a la formule premiére et qu’a Amsterdam, on a voté en
premiére lecture le traité qne vons avez devant les yeux, étant cepen-
dant entendn que la question des contrats serait réservée. M. Mc
Arthur exprime l'espoir gn'on limitera la formule a la navigation
impropre.

The PrReSIDENT : In order to prevent any misunder-
standing I might say we have the valuable assistance of
Mr. Mc Arthur. The actual proposition of Mr. Carver,
which has been proposed and seconded, is the omission
of the words « or for the engagement entered in to by the
master in virtue of his legal capacity » and the addition
of the words « for those acts » after the word « liability ».
I am not quite sure, and I wish Mr. Mc Arthur to under-
stand that that would not quite cover what Mr. Mc
Arthur’s view is, which is to narrow it still further, and
no doubt some members, if there are any, who share his
views, will propose in due time an amendment which will
put us all in order, after we have dealt with the one
Mr. Carver has proposed. I mean if it is to be limited to
damage caused by improper navigation, the best thing is
to put those words in as they stand there, and of course



— 181 —

the corresponding words in Art. 6. The words which aré
to be taken in would not necessarily limit it in the precise
way in which Mr. Mc Arthur asks them to; it would
Lring it nearer his view. I think this conference, which
has given so much time to the matter, ought to make up
its mind ultimately by definite words what is the form in
which they wish the treaty to stand.

(Traduction ovale par M. Louis FraNck).

M. Keunedy a fait observer que la formule de M. Mc Arthur n’est
pas identique 4 la proposition de M. Carver. M. Carver supprime les
mots « pour les engagements couclus par le capitaiue en vertu de ses
fonctions légales ». M. Mc Arthur, an contraire indique que ce n'est
que du momeunt ot i) s’agit de doinmages causés par fautes de navi-
gation que la limitation s’appliquera.

M. Kennedy pense que dans 'ordre régulier des choses, il convient
de voter d’abord sur la proposition de M. Carver et ensnite sur la
question de savoir s’il faut insérer les mots proposés, dans le texte

Je crois, dit M. Kenuedy, (et c'est aussi mnoun opinion) que « les
actes du capitaine » ou « la navigation impropre », n’est pas du tout
la méme cliose. La proposition de M. Mc Arthur embrasse notam-
meunt un élémeunt contractuel important, car lorsqu’il va prendre car-
gaison et que le navire rencontrera un dommage, cela rentrerait dauns
la proposition de M. Mc Arthur, mais je ne peuse pas daus la formule
de M. Carver.

Mr. WiLLiam Gow (Union Marine Insurance Company,
Liverpool) : I rise with great diffidence primarily to ask
one question. Would it be possible for the gentlemen at
this conference who are either supporting or opposing the
present resolution to agree upon what is exactly covered
by the words « engagements entered into by the master in
virtue of his legal capacity ? » It secems to me it would
limit very much the field of our discussion and enable us to
learn very early whether the point now being discussed in
such a lengthy way is actually worth the trouble that is
being expended upon it. I should say the words which I
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have quoted are literally translated from the law as it
actually stands in various Continental codes, so that we
are not now attacking a branch of the subject of which
there has been no previous experience. There are several
remarks which have been made this afternoon respecting
the position of cargo, and respecting the position of cargo
as covered by insurance. As you are aware, Mr. President,
the Liverpool Underwriters’ Association is not officially
represented at this meeting, but those of us who have the
honour of belonging to that body have been able to reserve
to ourselves the right of making such inquiries and such
statements as may seem to us in furtherance of the general
objects of this meeting. I will therefore say that, in my
own experience, I am not aware of any serious difference
in the rate of premium upon the cargo carried upon ships
which have the larger British liability from that charged
upon cargo carried upon ships which have the smaller
Continental liability. I do not say there are not such diffe-
- rences, because I cannot pretend to know the practice of
every underwriter, nor have I.the right to speak in the
name of underwriters generally. I can only say that neither
in the rates I have obtained in my own office or rates ceded
to me in insurance from other offices have I been able to
discern any discrimination or difference in rates based
upon or corresponding to the difference in liability of ship-
owners of the respective flags. Further, I should like to
remark in connection with the general question of limiting
liability, it has been assumed during the whole discussion
to-day that the limitation of liability has only occurred in
cases of improper navigation in Great Britain. But is it not
a fact that the Merchant Shipping Act actually does pro-
vide a limit for damage to cargo, whatever be the cause of
that damage? If you will allow me, sir, I should like to
read the section of the Act, Section 503 of the Merchant



— 183 —

Shipping Act : « The owners of a ship, British or foreign,
shall not, where all or any of the following occurrences
take place without their actual fault or privity : a) where
any loss of life or personal injury is caused to any person
being carried in the ship ; b) where any damage or loss is
caused to any goods, merchandise or other things whatso-
ever on board the ship ; ¢) where any loss of live or per-
sonal injury is caused to any person carried in any other
vessel by reason of the improper navigation of the ship ;
d) where any loss or damage is caused to any other vessel ;
or to any goods, merchandise or other things whatsoever
on board any other vessel by reason of the improper navi-
gation of the ship : be liable to damages in the following
amounts, » &c. And one of the cases mentioned is « where
any damage or loss is causcd to any goods, merchandise
or other things whatsoever on board the said ship. » It
seems, therefore, there is not a limitation entirely to im-
proper navigation as a cause of liability. Finally, I should
like to suggest for the consideration of this meeting,
whether it would not be possible, after the full discussion
of this clause of engagements, to leave that clause as one
of the matters left for final decision to the Diplomatic Con-
ference. It seems to me to be peculiarly a question suitable
for diplomatic treatment, when we see the importance
attached to it by friends from across the sea, and the
importance attached to it by those on this side. If that
were so, it might be possible to agree upon a wording
which can go forward now for a final dectsion at the diplo-
matic conference, and we would be able at least to make
some progress on this thorny subject.

(Tvaduction ovale par M. Louis Franck).

M. Gow a dit que dans I'Association des Assureurs de Liverpool, il
a ¢té entendu que chaenn aurait a cxprimer scs vues 4 titre persounel.
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S’occupant 4 ce point de vue de la question de savoir si vraiment
dans la forinule en discussion, il y a un risque plus considérable a
bord des navires sonmis au systéme continental qu’a bord des navires
soumis au systéme anglais, il ajoute gqne dans son expérience, autant
dans les primes qu'il cote, que dans les réassnrances regues d’autres
assureurs, il ne connait ancune distinction ; il est possible, dit-il, qu'il
y en ait aillenrs, mais pour moi iln’y en a pas. Par conséquent, il ne
peut y avoir nne grande différence dans cette extension.

En second lien, on a raisonné comine si la loi anglaise n’étendait
pas la limitation en matiére contractuelle et qu’'elle ne 'admettait que
pour autant qu'il n'y eit que fautc de navigation. Et M. Gow fait
remarquer, en citant les terines dn Merchant Shipping Act que c’est
la nne erreur; il y a deux parties 4 cet article : l'une s’occupe des
quasi-délits, et dans ce cas, on a prévn qu'il s’agissait d’ « improper
navigation », l'antre s’occupe de la cargaison transportée par le
navire : c¢. & d. matiére contractnelle; mais on n’a pas inscrit dans la
loi qu'il fallait qu'il y eut « improper navigation ».

Ce qu’il voudrait voir exprimer dans notre résolution, c’est cette
idée-ci : Ponrquoi, puisque ceci doit aller 4 une conférence diploma-
tipue, pourguoi ne pas exprimner l'idée ; la Conférence diplomatique
pourra statuer a ce sujet.

M. Louis FrRaNck (Antwerp): Mr. Gow was asking
what were exactly the contract engagements entered into
by the master in virtue of his legal capacity which in the
present Continental laws are provided for in the draft-treaty.
There is under that head a distinction to be drawn between
French-Belgian law and German law to this extent. The
French-Belgian, and Italian law also, I suppose, say that
engagements entered into by the master are only such as
the master has made 1n virtue of his legal capacity without
any interference of the owners. This covers, according to
the Continental law in these States, the idea of the damage
towards cargo, which also is covered by the present English
law, and thereto are to be added such engagements as those
of necessary repair and contracts of that sort entered into
by the master in a foreign port, also without the inter-
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ference of his owners. I say in a foreign port because under
our law it is provided for when a ship is in a home port —
the master has no right to make contracts, as a matter of
principle, of this sort. The other view, which goes a litlle
further and which raelly comes under Article 6, is an
extension of thatidea which is in the German law, and this
extension is that the limitation shall apply not only strictly
to the contracts entered into by the master in virtue ot his
legal capacity, but also to the same sort of contracts even
entered into by the owners, provided the execution of such
contracts are within the legal liability, the legal capacity,
of the master. That means, for instance, when a charter
and bill of lading are signed by the owner or the agent of
the owner and not the captain, the principle of hability
would apply because the execution of the contract on car-
riage under the bill of lading is within the ordinary scope
of the master’s duty as a master. That is the difference and

that is the question which will come on, I suppose, on
Article 6.

Mr. CarVER, K. C. (London) : May I andeavour to
answer the question as I understand it ? The distinction I
take to be this. The shipowner is liable for the negligent
acts of his master and crew, whether it be as towards the
stranger ship aad the stranger cargo or towards his own
cargo, and I understand this draft to mean in its first
sentence that the owner of the ship is to be linited in his
liability in regard to the acts of the master and crew. It
would, therefore, to some extent cover contracts which
would cover his engagements to the cargo on board his
own ship. It would also cover his hability towards the
stranger ship and the stranger cargo, but now on the
next sentence the words which I am proposing we
should drop out seem to me to deal with a totally distinct
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class. of engagement that is to say, that the master,
who is the representative of the shipowner, goes about
the world and enters into contracts with various people
as representing the owner — it might be for repairs,
it might be for supplies and stores, possibly it might be
freight engagements and matters of that kind — and it
appears to me that to ask any English Government to adopt
a principle which would relieve the shipowner from con-
tracts made by his agent would be to go so contrary to the
spirit of English law — the very fundamental ideas of
English law — that it would be almost impossible to expect
that to be taken up. It seems to me, therefore, there is a
broad distinction. In the one case the servant is merely
negligently carrying out his duty as a servant, You may,
therefore, say there is a certain limitation of resposability.
In the other case he is simply doing for the shipowner, in
the way of contracting, a thing which the shipowner should
do or might do for himself but which he delegates to his

agent.
(Trvaduction ovale pav M. Louis Franck).

M. Carver a fait ressortir que dans son idée il faudrait aller aussi
loin que la loi anglaise et comprendre dans la proposition les cas on
le capitaine remplit avec négligence son devoir de capitaine, parce
que 13, le propriétaire est impuissant ; inais qu’il faut laisser en deliors
de ce traité la question des contracts dans lesquels le capitaine entre-
rait pour compte de son armateur, dont il est 'agent et qui en cette
fonction représente arnateur lui-inéme.

Mr. Justick Branpis (Hamburg) : Will yoa ailow me
to speak a few words in English. My friends and I agree
with the position of Mr. Carver. We will not impose our
German law upon any other nation. There is no need at
all to make an international treaty also for contracts. We
have thc Roman law of medieval times — « In whom-
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soever a man has put his.confidence from him he should
take it back ». Shipowners and charterers, if they make
contracts,must know one another, and then they may trust.
If the law of the country where the shipowner lives is
against the charterer, the charterer should make his terms,
and on the other side the shipowner will save that by
clauses in the bill of lading or charter-party. They have
already made a good deal, and our German restrictions of
the liability of shipowners in consequence of contracts is
only a mere by-word. Therefore we are of the opinion that
there is no need at all to limit the liability of shipowners
for contracts by international treatly, but I believe there is
also no hope that it could be done. I therefore think we
should follow the conclusion of Mr. Carver.

Mr. R. G. MARSDEN (International Law Association,
London) : Mr. President and gentlemen, my excuse for
coming forward is that I feel I am in a minority, and it
appears to me to be a most important thing that at our
present stage the British Government should be induced
if possible to do something in this matter. Now I cannot
help feeling that as the treaty matter stands at present, not
only will they not make any advance, but if they were to
see it they would go back. I think it is possible that if the
words Mr. Carver ptoposes to be admitted, if those words
were admitted, there might be some hope; therefore I
think it is a very important question, this that we have to
vote on now. It is just as well that I should indicate
shortly my reasons. I am old enough to remember some-
thing of the passing of the Act of 1862, which limits ship-
owners’ liability to the limit which now exists. Now, that
question was fought tooth and nail in the House of Com-
mons — the Government against the shipowners. I do not
know whether it is habitual with Governments, but perhaps
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the Government of the present day has the same feeling.
Now anything we can do to mitigate this position on the
part of Governments I think we ought to do if we are to
advance at all. We must remember this, that British ship-
owners have already obtained one or two days later in the
matter of liabilities, and attention has been called rather
to the matter. It is one which I think is rather a red rag
in the Houses of Parliament. 1 he Government has to look
after interests which I cannot help thinking are not fully
represented here, and they are afraid of touching this
question. Therefore I think we ought to make 1t as easy
as we possibly can. The whole subject of the law of colli-
sion is not so clear and plain as it might be — in fact,
I think it is a law that is still in the making ; even some of
the most elementary questions are still open. We must not
be disheartened at this conference if we find we get on
slowly. As an instance of the strange state of the law on
the question of collision I would just say this, I happened
to read it the other day in a record so late as the middle
of the 18th century. It was stated that the cargo owners
had to pay as well as the shipowner. There are many other
things of that sort which appear to us now to be highly
unjust, but all that has been altered, and I think we are
gradually getting to a reasonable state of the law of the
subject. What I take to be the reasonable view 1s that the
shipowner should be lhable for negligence. I will not add
anything more now. The discussion has been carried to a
great length, and I think the sooner we vote the better.

Mr. Austin TAYLOR, M. P. (Liverpool) : Mr. President,
I should like, before any vote is taken on this amendment,
to put one question, if I might, to our foreign friends
through you. From some expressions that have dropped
from them I understand that they are not disposed to press
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anything on this country in this amendment which this
country is not willing to accept. I rather gathered that,
but I should like on this to ask through you, Mr. President,
if this amendment were adopted and these words omitted,
whether our foreign friends would be willing to agree to
an international draft-treaty which would omit these words.

M. Louis Franck (Belgium). — Well, Mr. President
and gentlemen, it seems to me that the question which
has just been put by Mr. Taylor 1s very much to the point.
If it be proposed that the only objects — the only cases
which would be covered by the limit of lability would be
those of improper navigation, we feelthat thatis not enough,
and the main reason why it is not enough is that the present
British law goes further than that; and I submit it to the
meeting, if you accept the principle of limitation against
the other ship with which a collision happens — if you .
accept 1t against the cargo on board that ship — is there
any good reason not to accept it also as against the cargo
on the ship itself—the cargo under the contract of carriage?
I think there is no distinction to be made, and I think that
in the present British law, as Mr. M‘ Arthur has pointed
out, no distinction of that sort is made.

Mr. MARTHUR. — We have accepted that.

M. Franck. — Well, T was just putting that clear in
order that I might be sure that I am on that point agreed
with you. Now if we are agreed on that point that means
we are agreed that we are going to apply the limitation not
only to collisions and damage by accident to third parties,
but also to damage to the cargo carried in the ship; then
there is not much difference between your views — the
views of Mr. Carver and his {riends — and the views of
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the other parties at the meeting. As far as I know the
opinions of my foreign friends, I may say that they would
most probably in many countries be prepared to mect you,
and be prepared to say — let us lake the scope of the limit
as it at present stands in the British law. Therefore
perhaps the right thing might be to adjourn the remaining
part of this discussion until to-morrow. I feel sure that,
after thinking the matter over on both sides, we may come
to some arrangement which really, Mr. President and
gentlemen, would allow us to carry this draft treaty unani-
mously. Ye have gone on now for years. It is five or six
years that we have been labouring on it. We got at London
only a section of the British shipowners agreeing to the
compromise. We have had to-day the great satisfaction of
seeing that also the other section of the British shipowners,
whose opinions were expressed hy Mr. Austin Taylor and
by our distinguished colleague Mr. Harrison, the clairman
of the Liverpool Steamship Owners’ Association, shared
his view — we have had the advantage of many of the
underwriters saying, « True a few opponents remain. But
let me say to them: « Have they an alternative to propose?»
Has anyone risen and said, « I do not like this draft-treaty,
but I am going to give you something clse that will remedy
the great evils about which all complain and the great
inequality of treatment between British and foreign ship-
owners ? » No, there is no alternative. The alternative is
etther you will put British and Continental shipowners on
the same footing and not handicap the one as against the
other, or you will leave things as they arc, and I might
remind the meeting of what was so ably said at the London
Conference by the late Mr. Laeisz. There was a gentleman
there saying, « Well, why do the Continental friends wish
the British legislature and the British shipowners to change
their law ?» and Mr. Laeisz replied to that : « Well, I
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think that there is a greal misunderstanding on that point.
If we have come here to submit that a change might be
made, it was not by any reason of interest. The reason
why we have come is that we think that unification of
maritime law is a necessity more and more of the inter-
national side of maritime commerce, but as to the practical
question the practical position it as follows : If English
shipowners are satisfied with their laws let them by all
means, » said Mr. Laeisz, « keep that law. We have no
grievance on the continent. We are satisfied with our law,
bul as far as our interests go we do not even object to the
divergency of the two systems, because under that system
every year a certain amount of money comes from English
pockets to foreign pockets and never goes back ».

Gentlemen, we have laboured so long on this question
that we should try to get an unanimous agreement. My
motion is, therefore, that all views having been heard, we
might postpone any decision, if it is the agreement of
Mr. President, until to-morrow, and if so in the meantime
some of our friends would be able to devise a formula
which would meet everyone’s wishes.

THE PRESIDENT. — It seems to me, if I may say so,
that what has been suggested is not unreasonable I think
that if it were possible, after what has passed, if the nations
and

amongst themselves would consider in their section
possible Mr. Carver would be quite willing to give assis-
tance — we might possibly agree on a wording. If, on the
other hand, there remains a definite difference with regard
to this question, perhaps Mr. M‘Arthur would assist us.
The view which he put forward unquestionably at the
Amsterdam Conference was that he was not prepared to
go further than what had been agreed at London, which
was that there should be a limitation of liability of the
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optional kind embodied in the treaty only with regard to
what I might call damage arising from improper navi-
gation. Well now, these words that have been inserted in
this draft, and to which Mr. Carver’'s amendment is
directed, may be construed, as it seems to me, and as I
think Mr. Carver himself thinks, into something really not
extending to that which our law at present would admit
as proper grounds for limitation or proper subject for limi-
tation ; that is to say, damage to cargo arising on the ship
itself in regard to the contract engagements entered into
by the master in virtue of his legal capacity. I was not
present at the Amsterdam Conference, and I do not know
who drafted those particular words, but as I follow now
from M. Franck, no great stress is laid upon them ; but
then we come to Article 6 which is, I suppose, intended to
carry that out in a more definite way, and there the words
run : — « The limitation of lability determined according
to the preceding articles will be applicable to contracts
concluded even by the owner of the ship so far as their
execution lies within the legal duties of the master without
his having cause to distinguish if the breach of these
contracts is due to a member of the crew or not, the case
of personal fault of the owner alone excepted. It applies
also to damage caused to dvkes, quays, and other fixed
objects as well as to the removal of wrecks. It is not ad-
mitted for the wages of master and crew. » Now, it seems
to me, as I read it, that those words are intended to
carry out more fully Article I, and the question remains,
therefore, wether we can come to an agreement, or whether
there must be a vote substantially saying — and I think
that would be preferable, because the clearer form
of amendment — that that limitation of liability of the
treaty shall extend only — that is Mr. M’ Arthur'’s view,
if I may interpret him, to damage arising from negligent
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navigation. It seems to me that if that is so — at least it
strikes me — I do not know whether Mr. Carver and
Mr. Pickford would agree ; but it seems to me that that
would rather go too short of what our own law at present
provides. I do not know whether there has been any
decision upon the point, but under the 503rd section, I
think it 1s, of the Merchant Shipping Act certainly the
words « negligent navigation » are not contained in that
portion of the clause, which certainly includes under the
limitation of liability damage to cargo and property on
board ; but be that as it may, it is for this conference to
state, not what they think English law is, but what they
wish to be the law. If there still remains a difference of
opinion, that difference must be expressed by the decision
of the meeting, either one way or the other. I will put
Mr. Carver’s proposal if necessary; but it is not very
satisfactory to vote on an amendment without knowing
exactly, or without feeling that there is some real point
which 1s in issue between us. I do not know whether
Mr. M’ Arthur, who was present at Amsterdam and also
in London, would kindly assist us about this matter of the
drafting.

The PRESIDENT (to Mr. Carver) : You propose that the
owner of the ship is held responsible according to the law
of the country?

Mr. CARVER, K. C.: For the acts of the master and
crew, his liability for damage — I can 't help thinking the

words, as they stand, cover all the Merchant Shipping
Act.

The PRESIDENT : Without the words «or for the enga-
gements entered into»? You mean to omit those words ?
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The PRESIDENT : You wish your amendment put —
« his liability for these acts » ?

Mr. CARVER, K. C. : I think that is right, yes.

The PRESIDENT : You have a perlect right to name
your own amendment. I was wondering whether, after
M. Franck’s suggestion to leave over the amendment until
the following morning —

M. FraNck : The words in which he puts his idea may
perhaps cover in England both the claim against the cargo
of the ship and a claim of third parties, but would cer-
tainly not be construed in that way on the Continent,
because on the Continent we say the question of negligence
only enters in when there are third parties claiming whereas
cargo claimants against your own ship simply say, « You re-
ceive in good state, and deliver in bad state, » and it lies then
on the shipowner according lo the law to prove there has
been force majeure, and that is not perhaps the same thing
as being liable for improper navigation.

Mr. M’ ARTHUR, M. P. (Great Britain) : I am in har-
mony, I think, with the views of my other friends. Although
I used the words « improper navigation, » I do not mean
that exclusively. I refer to that as being damage apart
from the acts of the master, but I am quite satisfied with
the words in the proposal. I understand that to mean the
wrongful acts of the master, whereby damage might be
caused to the owners of another ship or cargo on board
her or the cargo on board his own vessel.
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The PRESIDENT : Very well then, the question Mr.
Austin Taylor put becomes quite relevant — are the
nations other than England content with that ?

M. Franck (Antwerp) * I think, to answer positively,
the foreign nations might desire to consult among them-
selves. Therefore I move we should postpone any decision
until to-morrow.

The PRESIDENT : We need not have any other dis-
cussion. If the other nations, after consulting their sections,
are not prepared to accept the amendment we must take
the vote. Very well, then, that is postponed until to-mor-
row. Are there any other amendments to the drafting or
details in this treaty anybody wishes to call attention to ?

Mr. Mc ARTHUR : May I ask whether you are referring
to the whole of Article I?

The PRESIDENT : Yes.

Mr. Mc ARTHUR : Well, I think I would like to refer to
the wording of Sub-section « C », where it is provided that
into the fund which is to be constituted the liability of the
shipowner : (a) The value of the ship ; (b) the freight ; (¢)
the indemnities due to the owner for general average, colli-
sion, or other damage suffered by the ship during the voyage,
subject to deduction of the expenses incurred in putting
the ship in a fit statc to complete the voyage. Now,
assuming it may be agreed that the limitation of liability
shall apply to damages resulting from the acts of the
master and crew, and does not include anything resulting
from the engagements entered into by the master, then we
have to be careful what we bring into this fund. In my
opinion it should be confined to the ship herself in the
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condition in which she entered the voyage and to the net
freight. I do not think we ought to bring in in that case the
indemnity due to the owner in general average, because,
after all, what is general average ? General average must
consist of expenses or sacrifices incurred for the common
safety of the ship and cargo. Well, now, supposing the
expense is incurred, you want the money recovered from
the underwriters to pay you for your expenses. Supposing,
for instance, it is 1,000/. expended between the ship and
cargo — well, the owner has to pay that 1,000/., and he
has to get that from his underwriters in general average.
He cannot put it to the fund. Supposing general average
sacrifices, supposing the mast is cut away to right the ship
when on her beam-ends. The damage to that mast is made
good in general average, and the owner claims the loss
from the underwriters under his policy ; the insurer pays
the shipowner for the cost of making good ; this man has
a direct claim under the policy. Then this 1,000/., which
it cost to repair the mast, is made good in general average,
but that goes to the underwriters. Can the amount allowed
in general average go into the fund to compensate the
other vessel ? I think that ought to be left out altogether.
It is not an asset of the owner ; it i1s simply money made
good in general average to pay a debt which has been
incurred for the safety of all concerned. I hope I have
made my meaning clear that as regards general average
this money that is recovered in general average cannot go
into the fund which is required to compensate the other
ship, because it has been paid away already and required
for other purposes, and is not an asset of the owners. With
regard to collision, although the position is not quite so
clear. I think that also holds good. I suppose the reference
to another collision — supposing the vessel is in two colli-
sions — in the first collision the other ship is to blame, in
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the second collision the ship herself is to blame. Now in
regard to the first collision she recovers 1,000/., her
owner recovers I,000l. from the owners of the other
vessel, but then, if he i1s insured, that must go to his
underwriters, as the underwriters would repair the ship,
and his underwrilers would then take over the claim
on the other vessel. If he 1is not insured, the 1,000!{.
recovered from the other vessel is necessary to make
good his loss. That again is not an asset that would be
brought into the fund. I think the same general principle
applies to other damage suffered by the ship during the
voyage. I would really suggest, my own opinion is that the
whole of Clause C should go out, and you should confine
the fund to the ship in the condition in which she is at the
remainder of the voyage with the net freight — that is,
what the owner realises out of the adventure. These other
things — general average and collision and other damage
— are not assets of the owner at all. If he is uninsured he
has to take his money to make good damage already
sustained, and recover from his underwriters. It goes to
his underwriters ; it does not constitute an available sum
to pay the other ship.

(Traduction ovale pay M. Louis FRANCK)

M. Mc Arthur propose un amendement a l'article I C. Cet article
comprend dans 'abandon les indemnités dues an propriétaire pour les
faits d’avarie commnne, d’abordage et autres dommages subis par le
navire pendant le voyage, sous déduction des dépenses faites pour
mettre le navire en état d’accomplir le voyage.

M. Mc Arthur dit qu’en ce gni concerne l'avarié commune, cette
indemnité que le propriétaire recevra,a déja une destination, elle doit
étre versée 4 son assureur (ni lui a payé le dommage. La question est
moins claire en ce gni concerne 'abordage. Supposons deux collisions
successives ; dans la premiére, le navire est endommagé et c’est 'antre
navire qui est en fante ; dans la secondc, il fait des dommages 4 un
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antre navire et il est lni-méme en fante. Dans ce cas, dit M. Mc Arthut,
I'indemnité regue 4 titre de dédommagement dans la premiére collision
devrait aller anssi aux assureurs et non aux créanciers de la seconde
collision. Si vous forcez donc le propriétaire a payer cette indemnité 4
lantre navire, vous le forcerez 4 prendre cet argeut de sa poche, s'il
n’est pas assuré, on vons en priverez les assurenrs subrogés a ses
droits.

Mr. K. W. EMSLIE (average adjuster, London) : T regret
to find T am in difference with my friend Mr. M’Arthur.
This draft-treaty speaks about the value of the ship at the
end of the voyage. That is, instead of the owner paying 8l.
he may say, « Oh, I will only pay the value of the ship at
the end of the voyage. » It does not even throw upon the
shipowner the obligation of abandoning. He may give the
equivalent money to the value. Now, supposing if this ship
has on this voyage incurred damage, and through stress of
weather made sacrifices and is in an unrepaired condition,
is it seriously suggested that I, a ship wrongfully run into
at a port of call, am to wait until the wrong-doing ship gets
to the end of the voyage, suffer damage, make sacrifice,
and then I am only to have the value of the property
left, when there is recourse against the cargo for a contri-
bution towards that sacrifice ? I submit not. I submit that
you are going to make me, who have a claim against the
wrong-doing ship, that is this ship in question, a co-adven-
turer with the ship for the whole voyage. Supposing the
ship 1s sailing from London, and in the London river comes
into collision and she is going to Australia, you would have,
by your draft-treaty, to settle the value in Australia. Are
you going to make me run the whole of the risks this ship
might encounter during the voyage — risks by sea peril,
losses by sacrifice — and then tell me, after the ship gets
to Australia, that you are going to give me the value of it,
when you have got recourse against your cargo? Gentle-
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men, I submit no. There is no fairness in such a proposition.
If you are going to say, take the value of the ship at the
commencement of the voyage, then I care not for your
equities, but I do submit you can never go and ask any

Legislatures of any countries to propound such a proposi-
tion. Well, now, I think —

M. FraNcK: You mean value after the collision. You
say let the party suffering damage step in at once ?

Mr. EMSLIE : Quite so, sir. Then I think my friend
Mr. Mc Arthur is assuming a set of circumstances arising
in an entirely different way. He said the shipowner can
make a direct claim against his underwriter for the unre-
paired damage, or, if he has paid the value of the ship as
his liability, that he could claim against his underwriter
for the cost of repair, and that the underwriter would be
associated with the rights of the shipowner against the cargo
for a contribution. That is an entirely different proposition
which comes forth under the policy of insurance. What I
say is that in an act where there is a claim arising under a
breach of contract as to the carriage of the ship’s own cargo
or an action in fort for a wrong done to any ship or her
cargo, it is not possible to say that goes in the settlement
with the underwriter between the wrong-doing ship,
because he has to give credit for the amount of general
average that he will get from the cargo, that thatis any
reason why I as a creditor, as a claimant, against the
wrong-doing ship for the tortious act should be mulcted in
that money. I am very sorry for the shipowner, but that has
not reduced my security nor reduced my claim. Whereas
this clause wants a little amending and touching up, to say
that the whole of these indemnities, where you make my
recourse depend upon the condition of the value arriving
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at the end of the voyge — I do say that these indemnities
must not be swept out en bloc.

(Traduction ovale pav M. Louis FrRaNck)

M. Elmslie a répondu qu'il n'était pas d’accord avec M. Mc Arthur.
Vous me donnez la valeur du navire aprés 'accident, mais allez-vous
supposer que je vais encore courir tous les risques de ce voyage
jusqu'a la fin? Et si le navire cause une collision dans le Tamise, &
Londres, dois-je attendre jusqu'a la fin du voyage, sous prétexte qu'il
est affrété pour I'Australie? Et si ce navire a dans lintervalle des
indemnités a toucher, soit pour recours contre des tiers étrangers, soit
pour dommages subis, ces sommes se sont attachées au navire et vous
devez m'en donner le bénéfice; il me semble cependant que cette idée
de la valeur a la fin du voyage est injuste.

The PRESIDENT : I should like to know wether Mr. Mc
Arthur wishes to move an amendment ? I confess I do not
understand his view at prescnt. If there is no amendment
to move, it is not worth while continuing the discussion
much, because it seems to me, if I might suggest with
great respect to Mr. Mc Arthur, it seems difficult to see
how any other provision could be made in justice to that
which is made because it is reducing really the creditor in
this sense, the man who has been damaged by the wrong-
doing ship, putting him to suffer everything that the wrong-
doing ship does from that time afterwards, although he
ought to have the full value of the ship for what it is worth,
and if it is to be made up by those indemnities, those
indemnities onght to be made up by him.

Mr. Mc ARTHUR, M. P. : I am afraid I shall have to
move an amendment on this point. May I just say broadly
I do it on the grounds that I think any rule we may pass
ought not to interfere in any way with the contract of
marine insurance ? The right of a creditor does not include
the claim of the owncr against the insurer. If you require
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that the shipowner shall pay any amount allowed in
general average into this fund for indemnifying, then you
deprive the underwriter of that to which he is entitled.

The PRESIDENT : Very well, then. We will have to con-
tinue the discussion when that amendment is ready.

M. FrRANCK : When the suffering party gets hold of the
ship before the end of the voyage she may be entitled to
settle the question of abandonment "at that moment, and
that would clearly put before the meeting what are the two
oppositie views. It would mean the amendment of the draft-
treaty. It seems to me there is very much justice and good
sense in what lias fallen from Mr. Emslie.

Mr. CARVER, K. C. : T cannot help thinking that both
Mr. Mc Arthur is right and Mr. Emslie is right, and the
point of difference, I think, lies here. It is shocking to
Mr. Emslie’s mind that the indemnities should not go to
the person who has been injured, the rights of indemnity
against the colliding ship, but then it is shocking to
Mr. Emslie’s mind, I think, because, like some others of
us, he thinks that this is a right principle this draft is
framed upon; but Mr. Mc Arthur, on the other hand,
points out, and it seems to me unanswerable, that if an
underwriter pays the insurance the underwriter is entitled
to the indemnities as a matter of course. He has subro-
gated to the rights of the assuree, and, therefore, if the
assuree has a claim for a collision that belongs to the
underwriter, and therefore it seems to me that the diffi-
culty is on the article the, to « the » indemnity due to the
owner for general avarage, collisions, or other damage
suffered. The indemnities belong to the underwriter. They
pass to the underwritter as a condition of the insurance
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moneys being paid. Therefore those, the actual indemnities,
the rights of indemnity — .those cannot pass to the other
creditors, but an amount equal to those might pass to the
other creditors. I hope that is clear, and therefore the
difference really is this, Mr. Mc Arthur is right, I think.
in saying the claims for general average on the cargo, the
claims for the collision damage from the other ship, those
belong to the insurer, but it is quite consistent with that,
that the wrong-doing vessel may be liable to make good
those amounts to his creditors, and therefore I think
perhaps Mr. Mc Arthur would agree with me there, that
if you construe the words « the indemnities » to «an
amount equal to the indemnities, » then this is quite intel-

ligible.

The PRESIDENT : That is quite clear, but I do not know
whether Mr. Mc Arthur is satisfled with that or not ?

Mr. Mc ARTHUR : I am really not satisfied with that.
My friend Mr. Carver, in seconding the amendment, has

rather given me away.
Mr. CARVER : I have not seconded the amendment.

The PRESIDENT : He has not seconded ; none has been
proposed. It is quite impossible that persons anxious to
give the conference the benefit of their views can do so on
indefinite words suggested. Amendments must be written
on paper, and you have not handed up any amendment.

Mr. Mc ARTHUR : My amendment is sunply to exclude
Sub-Section C.

The PRESIDENT : Is there anybody prepared to second
Mr. Mc Arthur’s amendment ?
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Mr. CARVER : I do not know what the right order should
be, but I will second Mr. Mc Arthurs amendment, because
I think as it stands Clause C i1s wrong. I should suggest
that we put Clause C right by inserting after the word
« to » the words « an amount equal to. »

(Tvaduction ovale par M. Louis Franck)

La proposilion est donc de modifier larticle en disant: «.... un
montant égal aux indemnités dues .... »

En somme, c’est la méme chose, mais puisque l'on y lient, je ne
vois pas d’inconvénient 4 cela.

Mr. FRANCK : I beg to second that.

The PRESIDENT : Well, we have got no seconder to
Mr. Mc Arthur’s amendment, which is to omit it alto-
gether.

Mr. CARVER : May I formally move that amendment
before Mr. Mc Arthur’s is considered ?

The PRESIDENT : Mr. Carver proposed, and M. Lous
Franck seconded, as an amendment to Clause C, after
the work « to », and before the word « indemnities », to
mnsert the words « an amount equal to ». Does anyone
wish to speak on that amendment ? The amendment may
involve a more correct statement of the principle. It means
nothing to the person who receives the money, but it
states the principle more correctly. Unless anybody wishes
to speak to it, I think we ought to be able to take that
amendment as agreed to without formally voting through
the nations. It 1s a verbal amendment, as every gentleman
here can see.

(After consultation)
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The CHAIRMAN said : It is thought best that the matter
should be considered to-morrow morning, as well as the
other amendment which has been put. I should like to ask
Mr. Mc Arthur, in order that we may finish this promptly
to-morrow morning, if he still wishes his amendment to be
considered, or whether he accepts Mr. Carver’s amend-
ment ?

Mr. Mc ARTHUR : I think I am inclined to have my
amendment considered, because, even if it were not
adopted, some modification should be made in the wording
as it stands.

The PRESIDENT : Perhaps you will consider it before
to-morrow morning, and be in a position to have a seconder
if it is to be proceeded with without further loss of time.

M. Louis BeENvoviTs (Fiume). Au sujet de l'article I,
paragraphe C, je me permets de faire remarquer que dans
I'opinion de IAssociation hongroise, il faudrait méme
accorder ces frais en cas d’avarie particuliére, c’est-a-dire
que s'il arrive un accident aprés l'acte qui a rendu le pro-
priétaire responsable et si le propriétaire répare son navire,
ces frais sont également 4 déduire 4 la fin du voyage.

In the opinion of the Anstrian Association, Clanse C, as it stands
shonld be modified so that at the end it shonld read, « Subject to
dednction of the expenses incurred in pntting the ship in a fit state to
complete the voyage ». Those words only meant that a dedunction of

- this sort shonld be mmade in cases of general average.

M. Louis Franck (Anvers). Je crois que M. Benyovits
est dans 'erreur au sujet de la signification de la clause
en question. L’idée est bien celle-ci si I'armateur doit
abandonner, non seulement son navire, mais y ajouter les
indemnités qui en font pour ainsi dire partie intégrante, il
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aura le droit de porter a son crédit tous les frais qu'il aura
faits pour permettre au navire d’arriver a la fin du voyage.

M. Benyovits, par exemple, a cité le cas d’avarie réparée
par le propriétaire pour permettre au navire de finir le
voyage ; dans ce cas, évidemment, I'avant-projet admet ces
réparations en déduction. Mais ne demandez pas qu’il en
soit de méme quand le propriétaire répare son navire et
quand nul ne lui doit aucune contribution.

There was not the slightest doubt that the words as they stand in the
clause, both in England and France, convey very clearly that idea,
that if they wanted an owner to give these indemnities he was entitled,
whether it be general or part average, he was intitled to deduct such
expenses as he may have made out of liis pocket to bring the ship to
the end of the voyage — temporary repairs and things of that sort.
That was very clear ; there was absolutely no doubt.

Dr. ALFRED SIEVEKING (Hamburg) : As the clause
stood the shipowner shall pay over the value of the ship
as at the port of destination, and he shall pay it out of the
indemnities due to him, but now if we add that he shall
take something out of the funds again before the creditors
shall put their hands in. Well, that was a question of
mortgage and lien and not a question of shipowners’ liabi-
lity. I do not object to this principle, but only it did not
belong to this treaty but to the treaty on mortgage and lien.

M. CHARLES LE JEUNE (Anvers) : Je désire aussi vous
dire un mot sur le paragraphe B, de l'art. 1, sur une expli-
cation qui suit dans Y'art. 1 concernant le fret net.

Il est dit : « Le fret net s’entend du fret brut et du prix
de passage, méme payés d'avance, déduction faite des
charges qui leur sont propres ».
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Cest la définition du fret net et cette question est assez
délicate. Le fret net qui s’entend du fret brut déduction
faite des charges qui lui sont propres, qu’est-ce? Il semble
que cela ne soit en somme que le bénéfice, car les charges
qui sont propres au fret, ce sont les gages, fournitures,
frais de toute nature qui peuvent grever lentreprise de
transport de telle sorte qu'en s’exprimant de cette facon,
les mots fret net obligent a faire une véritable liquidation
par experts pour arriver a la connaissance de ce que peut
bien représenter ce terme de « fret net ». Et je crois que
cette rédaction n’est pas heureuse, puisqu’au lieu d’offrir
une formule simple et claire, on en offre une qui présente
de grands inconvénients au point de vue de la solution Il
vaudrait donc mieux, comme fret net, indiquer, semble-t-il,
une mesure de transaction, par exemple : la moitié
du fret brut, ou bien fret brut en entier, ou bien se dé-
cider 4 déduire purement ct simplement les gages de
P'équipage qui sont généralement considérés comme la
charge propre au fret, et quant a moi, je pense
qu'on pourrait se borner a la déduction des gages de
Péquipage ce qui offrirait une solution assez facile et
satisfaisante, au sujet de cette question du fret net. Je
n’ai du reste aucune objection i ce qu’'une autre solution
soit admise, mais je tiens simplement a signaler I'inconvé-
nient de la rédaction qui figure ici.

Il y a encore, sur cette question, un autre point qui
n’est pas signalé, et qui mérite considération. Clest que
le fret s’entend des différents fruits du voyage. Parmi ces
{ruits, il peut se trouver une indemnité d’assislance gagnée
en cours du voyage. Il peut y avoir également un contrat
de remorquage fait pendant le voyage. Est-il inclus dans
ces fruits? Il me semble qu’il serait bon de le dire et de
rédiger l'article par exemple ainsi :

« LE FRET NET S'ENTEND DU FRET BRUT, AINSI QUE
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» DES INDEMNITES POUR ASSISTANCE PRETEE PENDANT LE
» VOYAGE, DEDUCTION FAITE DES GAGES DE L'EQUIPAGE.
C’est en ce sens, Je crois, qu’il y aurait lieu d’amender
Particle 1.
Si d’autres membres partagent ma maniére de voir, je
serais heureux d’entendre leur avis et de proposer ensuite
un amendement.

(Verbal translation by M. Louis Franck)-

M. Lk JrunNe wished to call attention {o Article I, Clanse B. The
words there were, « to the net freight for the voyage until its termina-
tion » ; and then it further said, « By net freight is meant the gross
freight and passuge money, even if paid in advance, deduction being
made of the charges which are proper to the same.» He called the
attention of the meeting to the fact that this question which was
rather a question of detail was not unanimous within the legislation
of the Continent. If they drew up an account of what was the freight
on oue side and the various charges coming in, it meant there would
be no freight to put aside except there could be some benefit made
on the venture. He wanted to know if it would be more practicable
and simple either to say the net freight is to be the gross freight less
wages, or to say that the net freight is, for instance, one half of the
freight or so much liability which shows the gross freight. He would
be glad to hear the opinion of the conference on this question, and
then he would propose an amendment.

The PRESIDENT : We shall now rise, but before doing
so I should like to say that it is hoped that as many as
possible will be here to morrow morning, as the first
business to be taken will be a resolution which will be
proposed to the conference in regard to the absence of
representatives of the British Government {rom the confe-
rence of official delegates which began its sittings in
February and expects to resume those sittings in Septem-
ber next. Mr. M’ Arthur’s amendment and Mr. Carver’s
amendment will also be dealt with.

The Sitting Closed. — La séance est levee.



SITTING OF FRIDAY, JUNE 16" 1905
SEANCE DU VENDREDI, 16 JUIN 1405

Collision and Salvage at Sea

Abordage et Assistance en Mer

Report on the Diplomatique Conference

Rapport sur la Conférence Diplomatique

The sitting opened at 9 30 a. m., Mr. Justice KenNepy in the chair.

La séance est ouverte a g 1/2 heures du matin, sous la présidence de

Sir WiLLiaMm KENNEDY.

Mr. JusTiCE KENNEDY (President). Gentlemen, before
we resume, and I hope very speedily complete, the
consideration of the draft-treaty as to shipowners’ liability
there is a matter of considerable importance which will be
brought before you, and, when I say brought before you, the
only voters on this, with the permission of the conference,
will be the various branches of British commerce. As you
are aware, there has been a consideration already by a
conference, at which most of the Governments were
diplomatically represented, in regard to the two matters
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already dealt with by the conference at previous meetings,
viz, the law of collision and the law of salvage. His
Majesty’s Government and the Government of Germany
have not been represented, and there is a strong desire on
the part of those who represent here the British interests
to bring before our Government, of course in the most
respectful form, their view as to the importance of Great
Britain being represented also. With regard to this matter,
our distinguished colleague, M. Aug. Beernaert, will
kindly address some words to the conference, explaining
the present position of affairs, and, after that, a resolution
will be moved, of which I will read the terms.

M. AUG. BEERNAERT (Bruxelles).

Messieurs,

Dans une réunion d’hommes de science, d’intelligence et
de pratique, telle que celle-ci, ce serait une banalité que
de développer encore l'importance du but que nous pour-
suivons ensemble. Je n’en dirai que quelques mots.

L’inéluctable loi du progrés veut que le droit, sous toutes
ses formes, aille en se simplifiant et en s’internationalisant.
C'est la conséquence de ce mouvement prodigieux qui fait,
chaque jour davantage, que les peuples se pénétrent et que
leurs relations personnelles et d’affaires se multiplient et
s'enchevétrent. Jadis, 'homme s’isolait, la vie était farou-
che. On n’était pas seulement de son pays, on était de sa
ville ou de son village. Les localités avaient leurs coutumes,
leur droit, leurs priviléges, comme elles avaient leurs
monnaics et leurs octrois. Ces barriéres-1a sont tombées et
j'ai la conviction que d’autres encore tomberont.

Mais ce qui est vrai du droit en général, I’est bien d’avan-
tage quand il s’agit des choses de la mer. La, sauf dans les
limites étroites des eaux territoriales, nul n’est maitre, nul
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n’a le droit de 1égiférer. chaque navire ne connait que la loi
de son pavillon.

Et cependant, sur ce vaste Océan que la nature a fait
pour servir de lien, d’instrument d’union entre les peuples,
sur ce vaste Océan ou tout est cosmopolite, et les navires,
et les capitaux quils représentent ou qui forment leur car-
gaison,et les assurances, il y a vingt législatures différentes,
souvent applicables en méme temps ou d’aprés le hasard
des relaches, et par 1a méme fatalement en conflit. Lord
Alverstone, que tous nous regrettons de ne pas voir parmi
nous, a dit avec raison que cette situation constitue pour
notre époque une véritable humiliation. (Hear ! hear).

Cette humiliation, nous avons entrepris de la faire cesser,
et ce n'est pas 4 vous, Messieurs, qu’il faut démontrer que
NOUS avons raison.

L’International Law Association s’est la premiére attelée
a cette grande tache, et voici qu’elle a pour alliées sur le Con-
tinent treize Associations nationales fédérativement vnies et
que trois nouvelles Associations sont en voie de formation.

Le sujet dont nous nous sommes occupés tout d’abord,
Pabordage et le sauvetage, étaient assurément de ceux ou
les conflits de législations et de compétence sont des plus
nombreux et des plus facheux.

Déja en 1900, 2 notre conférence de Paris, 'accord
s’était presque établi. L’éminent chef de la magistrature
anglaise, Lord Alverstone, avait pris Uinitiative d’une pro-
position de traité, et il fut décidé qu'un avant projet de
traité serait formulé par une commission qui se réunit a
Londres, en juin 1901, sous la présidence de Lord Alver-
stone. La rédaction qu’elle arréla fut soumise l'année
d’aprés 4 notre assemblée de Hambourg, et adoptée apres
une discussion approfondie. L’ceuvre ainsi préparée ne
pouvait donc étre suspecte en Angleterre.

La délégation belge fut chargée de prier notre Gouver-
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nement de prendre P'initiative d’une réunion diplomatique,
et nos démarches furent accueillies avec empressement.

De la, Messieurs, la conférence qui s'est réunie 2
Bruxelles au mois de février dernier et sur les travaux de
laquelle on m’a demandé¢ de faire rapport.

La Conférence a réuni des représentants de la Belgique,
(it faut bien que je suive 'ordre alphabétique) du Congo, de
I'Espagne, des Etats-Unis d’Amérique, de la France, de
I'Ttalie, du Japon, dela Norvége, des Pays-Bas, du Portugal,
de la Roumanie, de la Russie et de la Suéde. Nous avons
eu plusieurs séances et il doit m’étre permis, puisque j'ai
eu 'honneur de la présider, de dire que jamais on ne vit
meilleur vouloir et plus sincére désir d’aboutir. Les rédac-
tions proposées par nous ont été, en plus d'un point,
améliorées, mais l'ceuvre elle-méme est demeurée intacte.
Ce n'est pas qu'elle ait été définitivement adoptée, car
plusieurs des plénipotentiaires n’avaient pas les pouvoirs
nécessaires mais en s’ajournant au 1% septembre prochain,
en vue de décision définitive, assemblée a arréeté et signé
le protocole que voici :

‘PROTOCOLE

« Les Délégués soussignés, convaincus des grands avantages gqu’a
tous les points de viue présenterait I'établissement d'un droit uni-
forme en matiére d’abordage et d’assistance maritimes, et constatant

» les dispositious favorables manifestées a cet égard an cours des

travaux de la Conférence par tous ses membres, sont unanimement
d’'accord pour :

» 1° Soumettre & leur Gonvernement respectif, aux fins d’examen,
les projets préparés par la Conférence et qui sont ci-anuexés ;

=

» 20 Suspendre les délibérations de la Conférence et les ajourner a
une date a proposer par le Gouvernement belge.

» Fait 4 Bruxelles, le 25 février 1905 » (1).
(Suivent les signatuves).

(1) For the complete text of the Protocol, see page 87.
Voir le texte complet des protocoles a la page 8.
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Avant d’apposer sa signature sur le protocole, Monsieur
le Ministre d’Espagne a exprimé le regret de ne pas voir
les Républiques américaines de langue espagnole et por-
tugaise représentées & la Conférence, et on n’y avait en
effet invité que les puissances qui ont pris part a la Con-
férence de la Paix de la Haye. — Ce regret, aussitot
transmis au Gouvernement belge, a été immédiatement
suivi d’invitations complémentaires et nous avons tout lieu
de croire qu'au mois de septembre prochain, nous verrons
siéger avec nous le Brésil, le Mexique, la Réplublique
Argentine et les autres Etats de I’Amérique du Sud et du
Centre.

La Conférence de Bruxelles constitue par elle-méme,
MM. un résultat considérable. C’est la premiére fois que
la diplomatie s’est réunie en congrés pour arréter une
législation uniforme en matiére maritime, et les dispositions
consignées au protocole dont je viens de donner lecture,
nous permettent de compter fermement sur le succés. Ce
sera une date importante dans I'histoire du progrés, du
développement de ces idées de solidarité et de bonne
entente entre les hommes qui font I'honneur de notre
temps.

Mais il nous reste un immense regret. Trois grands pays
d’Europe n’étaient pas représentés a Bruxelles; ce sont
I'’Autriche-Hongrie, trop occupée en ce moment par
d’autres intéréts, mais dont on peut, je pense, escompter
l'accession, —I’Allemagne, dont les dispositions semblaient
favorables et qui a été vivement sollicitée par la puissante
Association maritime allemande, mais qui a fait dépendre
son consentement de celui de ’Angleterre, — et enfin cette
derniére.

Chez vous, cependant, nous pouvions compter sur des
appuis aussi puissants qu’énergiques. Non seulement, il
s’'agit de projets de lois rédigés & Londres, sous la prési-
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dence du plus haut magistrat de ce pays ; non seulement,
la Chamber of Shipping, cette institution aussi puissante
gu’admirablement dirigée, a donné & diverses reprises son
entiére approbation aux projets de traité soumis a la
Conférence et des jurisconsultes éminents comme notre
président, Sir William Kennedy, et Sir Walter Phillimore,
ont déclaré (notamment au Congrés d’Anvers en 1go3)
qu'il n’y avait pas d’objections a faire aux quelques modi-
fications de détail qu’entraineraient les traités proposés
pour le droit anglais, infiniment moins qu’aux législations
des autres nations, mais il y avait mieux encore. N’a-t-on
pas vu toutes les forces vives de ce pays, en ce qui
concerne les choses de la mer, se réunir pour apporter au
Gouvernement Pexpression d’un sentiment unanime. Je
veux parler de Pimposante démarche faite chez Lord
Lansdowne, par les représentants du General Council of
the Bar, de la Law Society, du Comité de Lloyds, de la
Chamber of Shipping, de la Chambre de Commerce de
Liverpool, de la Liverpool Steamship Owners’ Association,
de la North of England Steamship Owner's Association,
de la Chambre de Commerce de Glasgow, de la Glasgow
Shipowners’ Association et de I'International Law Asso-
ciation.

Ces délcgués ont été bien regus, Messieurs, bien écoutés,
et je ne sache pas qu’il leur aurait été faite aucune objec-
tion. Jamais d’ailleurs & ma connaissance, il n'en a été
formulé une seule et 'on a méme dit que Paccueil de Lord
Lansdowne avait été sympathique. Mais il ne s’en est rien
suivi et 4 la Conférence de Bruxelles, la place de la Grande-
Bretagne est demeurée vide. Elle ne s’est pas méme fait
représenter ad awdiendum, comme on Pavait d’abord
annoncé. Et cependant, en matiére maritime, on congoit a
peine un grand et généreux effort auquel vous demeureriez
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étrangers. Votre pavillion ne couvre-t-il pas 4 lui seul la
moitié des échanges qui se font par mer ?

Un étranger n'a pas a scruter les motifs qui ont dicté
l’attitude du Gouvernement britannique, mais je me permets
d’en dire quelques mots, puisque notre Président a annoncé
hier qu’une nouvelle démarche allait étre tentée. D’ailleurs,
un fait nouveau, tout récent et d'importance considérable,
me rend U'espoir : Il y a quelques jours a paru un livve bleu
ol votre Gouvernement annonce l'intention de réunir, a
Londres, je pense, une conférence en vue d’établir entre
I'’Angleterre et les Colonies, des lois maritimes uniformes.

« Le Gouvernement de Sa Majesté, dit le Right Hon. P.
Littleton, est arrivé a cette couclusion que si la marine
marchande engagée dans le commerce d’outremer, doit
prospérer dans l'avenir, comme elle 'a fait dans le passé,
elle doit, dans toute I’étendue de l'empire étre soumise i
un méme code, autant que le permettra la diversité des
circonstances, et pour arriver a la rédaction de semblable
code, il faut bien, ajoute-t-il, que les principes et les appli-
cations les plus importantes soient réglés de concert par
le Gouvernement impérial et par les Gouvernements colo-
niaux. »

On ne peut mieux dire. Mais s’il en est ainsi quant aux
relations maritimes de VAngleterre avec ses colonies,
combien n’est-ce pas plus vrai encore pour vos relations,
assurément cing ou six fois plus nombreuses, avec les pays
étrangers ? Si dans le premier cas, une seule et méme légis-
lation s’impose aussi impérieusement que le dit I'Hono-
rable M. Littleton, comment le méme progrés pourrait-il
étre indifférent, alors qu’il s’agit de lui donner une poriée
bien étendue ? S’il est bon que le navire anglais rencontre
la méme loi a Liverpool, a Sydney, 4 Singapore, n’y aurait-
il pas avantage a ce qu'au Hivre, & Hambourg, 4 Anvers,
a Génes, a Rotterdam, a New-York, & Bucnos-Ayres, il ne
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fut plus obligé de se soumettre 4 des législations différentes,
et par cela méme, parfois pleines de surprises? N’y aurait-
il pas un plus grand progrés encore 4 ce qu'en cas d’abor-
dage de navires en pleine mer, il n'y eut plus que des
régles uniques, excluant tout conflit et supprimant de
colteuses procédures? :

Les dispositions qui viennent d’étre annoncées par votre
Gouvernement m’inspirent donc confiance, et comme le
concours de I’Allemagne dépend de celut de la Grande-
Bretagne, il suffirait d’'un mot dit 2 Londres pour que la
Conférence de Bruxelles devint, pour quelques heures, le
Parlement maritime du monde.

Et pourquoi n’aboutirions-nous pas a ce résultat, naguére
encore inespéré ?

Dirait-on que dans les avant-projets de traités soumis a
la Conférence diplomatique, il n’aurait pas été suffisam-
ment tenu compte du droit anglais ?

S’il en était ainsi, les observations de votre Gouverne-
ment 4 la Conférence auraient été certainement prises en
considération, et rien d’ailleurs ne pouvait se faire sans
lui, puisqu’un traité diplomatique exige l'assentiment de
toutes les parties.

Mais je crois pouvoir affirmer qu’il n’en est rien.

Déja, j’at eu 'honneur de rappeler que dans le travail
préparatoire des deux avant-projets, les intéréts anglais
avaient été bien représentés et défendus et que la rédac-
tion des textes soumis au vote, a été arrétée sous la
présidence de Lord Alverstone, chef de votre magistrature
et le plus éminent de nos collégues.

Aujourd’hui, les textes adoptés ont été publiés et chacun
peut en vérifier la portée. Le traité sur l'assistance ne
renferme rien qui s’écarte du droit anglais. Tout au moins
n’y pourrait-on relever que la disposition nouvelle arrétée
par la Conférence diplomatique et qui élargit 'obligation
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de Vassistance. Cette obligation est depuis longtemps
proclamée par vous en cas d’abordage. Les premiers,
vous avez voulu que l'aide devint alors un devoir strict
et d’autres législations, notamment celle de I'Italie, ont
généralisé cette regle en 'étendant a tous les cas Devant
un péril de mort, il n’y a plus d’étranger, il n'y a plus
d’ennemi, il n'y a que des hommes qui ont besoin de
secours et qui, par cela seul, y ont droit. Ces dispositions,
dont il n’est pas besoin de relever le caractere, ont été, a
la conférence de Bruxelles, l'objet d'un vote presque
unanime et ce n’est certes pas la ce qui pourrait soulever
quelque objection dans ce noble pays d’Angleterre, ou les
marins se sont toujours conduits en héros. (Hear! hear!)
~Le traité met d’ailleurs le propriétaire du navire a Vabri
de toute recherche, dans le cas ou son capitaine, son
équipage, manqueraient a leurs devoirs d’humanité.
Quant au traité sur 'abordage, il est, sur presque tous
les points, conforme au droit anglais, et il impose celui-ci
aux autres pays, quant a des questions de grande impor-
tance. Cest ainsi que jusqu’ici votre législation seule fait
suivre par la cargaison le sort du navire. Si celui-ci, a
raison d’une faute commune, n’obtient que la réparation
de la moitié du dommage subi, la cargaison doit se con-
tenter du méme reglement. Rien de plus juste ct de plus
pratique. Et cependant, toutes les autres législations
accordent en pareil cas a la cargaison un recours solidaire
contre les deux navires, ce qui peut rendre illusoire la
clause d’exonération de responsabilité stipulée dans les
connaissements. Le texte adopté par la Conférence diplo-
matique généralise les prescriptions de votre loi et c’est
certainement la un avantage de sérieuse importance.
En ce qui concerne les rapports entre les deux navires,
vous vous étiez depuis longtemps écartés du systéme dur
et injuste qui écarte tout droit 4 indemnité du moment ou
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la partie 1ésée a commis une faute, si mimme qu’elle soit.
Mais la plupart des législations modernes ont fait, dans
la méme voie, un pas de plus, en permettant au juge de
tenir toujours compte de la gravité respective des fautes.
Ce systéme, aussi pratique qu’équitable, a recu en Angle-
terre l'approbation de la Chamber of Shipping et de
nombreuses associations d’armateurs. Il a été éloquemment
défendu a Liverpool méme, par Sir John Gray Hill, et
Sir Walter Phillimore a déclaré a la Conférence d’Anvers
qu’a son avis 'Angleterre pouvait s’y rallier a raison des
nombreux sacrifices qui ont été faits, sur d’autres points,
a sa législation.

LLa encore, il ne semble donc pas qu'il puisse s’élever
quelque difficulté.

Et en dehors de ce point, il n’y a plus guére que la
question du pilotage obligatoire, 4 propos de laquelle, en
vue d’une loi uniforme, il faut bien choisir entre deux
systémes absolument contradictoires. D’accord avec beau-
coup d’entre vous, on s’est prononcé en faveur de la thése
qui traite le pilote comme tout préposé.

Vous voyez, MM. que les traités proposés n'impose-
raient a I'Angleterre aucun sacrifice sérieux d’idées ou
d’intéréts et ce seraient au contraire les prescriptions qui
vous régissent, qui, pour la plupart, deviendraient d’obli-
gation universelle.

C’est une raison de plus pour que je veuille espérer
MM., que le Gouvernement Impérial s’y rallera.

Méme si sans son concours, les régles uniformes
nouvelles sont adoptées, comme il y a heu, aujourd’hui,
d’y compter, elles seraient applicables aux navires anglais
dans la plupart des cas. Ils n’y seraient pas seulement
soumis dans les eaux territoriales, rades et ports des pays
de la nouvelle Union maritime, mais les tribunaux de ces
pavs devraient appliquer les mémes régles dans tous les
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cas de leur compétence. Et ce n’est pas exagérer que
d’affirmer que dans les cing sixiémes des cas, ce serait au
pavillon anglais que serait appliquée cette législation
uniforme, 4 l'élaboration de laquelle votre pays aurait
refusé de participer. Cela ne marque-t-il pas, 4 soi seul,
I'importance de la question pour votre grand pays? Et
quand, dans cette assemblée, je vois autour de moi, les
sommilés du barreau, de la magistrature et du monde des
affaires, animés de la méme conviction, ne puis-je expri-
mer le sérieux espoir que de telles influences, mises au
service d’'une cause juste entre toutes, sauront se faire
entendre et que bientdt, en deux matiéres importantes, la
mer ne connaitra plus qu’une loi, une seule et méme loi,
la premiére du Code maritime du monde.

Translation.

In a rennion such as this, it would be superfluous to insist on the
iinportance of the object which brings us together. Interconrse
between nations, increasing every day, has brouglit matters of inter-
national law into greater and greater prominence. Yet in no respect
is this more important than in relation to oversea commerce. The
ocean, made by nature for the union of mankind, is cosmopolitan.
Yet ships crossing the seas come with the capital they represent, their
cargoes and assurances, under twenty different laws, according to
the circumstancee of the voyage—laws whicl: often are totally in
conflict. As Lord Alverstone said at our Paris ineeting, such a state
of things is, for an epoch like ours, a real hmniliation. That humiliation
we have set ourselves to remove — (applause). It is for us to show the
world that we are in the right — (kear, hear). The first body to take up
this great task was the International Law Association. At present the
International Maritime Conmunittee, with thirteen national associa-
tions in federation, have, after agreement with the International
Law Association, specially devoted thcmselves to this task. The
subjects to which our Comumittee first addressed itself were collision
and salvage points on which conflicts of laws were most numerous
and most embarrassing. In our conference at Paris in 1goo Lord
Alverstone, Lord Chicf Justice of Engeland, took the initiative by
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proposing that a draft treaty on these points should be discussed by a
sub-commission, which met in London, under the chairmanship of
Lord Alverstone, and afterwards submitted to the conference. Its
report came before our conference at Hamburg, and, after a searching
discussion, was adopted The Belgian delegates were requested to
ask the Government of Belginm to take the diplomatic initiative. The
sugygestion was welcomed. Hence the diplomatic conference which
met last February in Brussels. At that conference there were repre-
sented : Belgium, the Congo State, Spain, the United States, France,
Italy, Japan, Norway, Holland, Portugal, Rowmania, Russia, and
Sweden I, myself, had the honour to preside. Some of the plenipo-
teutiaries had not the power formally to accept the conclusions
adopted, but subject to that, the confercnce agreed on the protocol as
follows : ~—

« The undersigned delegates, convinced of the great advantages
which would result in all respects from the establishment of a

=
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=
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uniform law as to collisions at sea and marine salvage, and having

» regard to the favourable dispositions shown as to this during the

b4

=
b4

labours of the conference by all its members, are unanimously
agreed : —

» 1. To submit to their respective Government for consideration
the drafts prepared by the conference hereto annexed.

» 2. To postpone the deliberations of the conference and to adjourn
to a date to be proposed by the Belgian Government. (1)

The Spanish Minister expressed regret that the South and Central
American republics were not present, but the Belgian Government
forthwith sent invitations to the Governments of those Statcs, and we
hope at our conference in the autumn to see their representatives with
us. Taken even by itself, the Brussels Conference indicates a very
important result. It is the first time diplomacy has met in congress in
order to establish a uniform law in maritime matters, and I think we
may count upon success. If so, it will be an important date in the

)
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=
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M

history of progress, and the development of solidarity and goodwill
between nations — (hear, lear) Still we have to regret that three
great European Powers wecre not represented at this conference —
Austria-Hungary,on whose adhesion, however,we think we may count:
Germany, whose Government also seemns favourable and has been

(1) The complete text of the Protocol is to be found on page 87 of
this Report.



strongly urged to accede by the Maritime Law Association of Gerinany,
but has nade its support dependent on that of Eugland. In Eugland
itself we cau count on the energetic and powerful aid of cininent
jurists, including the Lord Chief Justice, wlio presided over the sub-
Coinuiittee which lias drafted the treaty, of the Chauiber of Shippiug.
Sir William Kennedy and Sir Walter Plillimore have declared —
notably to the Congress of Antwerp in 1go3 — that tliere were practi-
cally no objections to be inade by an Euglish lawyer to the treaty.
Looking at thie weight which Eungland carries in maritime affairs, an
effort was made to iinpress ou the British Govermuent the importance
of unaunimity I refer to the imposing deputation to Lord Lausdowue,
in which part was talien by the General Council of tlic Bar, the Law
Society, the Committee of Lloyd's, the Chamber of Shipping, the
Liverpool Chamber of Comuierce, the Liverpool Steainship Owners’
Association, the North of England Steainship Owuers’ Association,
thie Glasgow Cliamber of Coininerce, the Glasgow Shipowuers’ Asso-
ciation, aud thie Iuternational Law Association. The deputation was
received sympathetically, Lord Lausdowne did uot raise a siugle
objection. Nevertheless, at the Brussels Conference, the place of
Great Britain remnained unfilled. However, we can hardly conceive
that Great Britain, which transacts oune half of tlie whole sea-borne
commerce of the world shiould stand estranged froin this great and
generous effort. It is not for me to discuss tlie notives which have
influenced the Britisli Government in its absention, but within the last
few days there has appeared a Bluebool in which the Governnient
states its iutention of suinmoning to meet in Londen a confereuce to
formulate a uniform waritime code for Great Britain aud Ler colonies.
Tlhe Right Hon. Mr. Lyttelton has declared his opinion that such a
code for the British Empire is necessary to thie future prosperity of
British shipping. Now if that be necessary in tlie maritime relations
between Great Britain aud her colonies, evideutly it is much more
necessary in the relatious, five or six tiines as nuinerous, between
Great Britain and foreign countries. If it be importaut that a British
ship should fiud the same maritiine law at Liverpool, Syducy, and
Siugapore, is it not at leust as important that she shionld find the same
law at Hainburg, Antwerp. Genoa, Rotterdain, New-York, and Buenos
Ayres, and that slic should not be obliged to submit to vaiving obli-
gatious often full of surprises ? Would it not be an even greater step
forward if in the cases of collisions on the high seas tliere were for
ships of all nations and in all waters a uniform code accepted by
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internationl equity and avoiding couflict and costly litigation ? The
proposal, therefore, just anmounced by the British Govermmnent
inspires me with counfidence, and as the dccision of Gernany depeunds
on that of Great Britain, it needs but a word spoken at London to
make the Brussels Conference in Septewber for a few weelks the Mari-
time Parliament of the world. Let uie state in a few words the effect
of the treaty submitted to the Diplomatic Conference. Tlhe treaty on
salvage does not embody anything not now covered by English law.
English law first made the obligation to stand-by a legal one. Other
countries, notably Haly, have adopted the samne rule. These disposi-
tions were accepted by a pratically unanimous vote. The treaty besides
shields the owner from attack in cases where the master may be fonnd
wanting in fulfilment of these duties of lunnanity. As to the treaty on
collisious, it follows ou uearly all poiuts the law of England, and
introduces this law in the other legislations in respect of some poiuts
of great iinportauce. Until now English law alone, in case of both to
blame, makes the cargo follow the risk of the ship. If the ship, by
reasou of both parties in a collision being to blame, recovers ouly part
of the Jamnage the cargo owner must in England content himself with
the same proportion. Nothing is more just or more pratical. Yet all
other laws in such a case give the cargo owner recounrse in full against
the owuers of both ships, a proceeding which 1night reuder illusory
the clanse of exoneration in the bill of lading. The text adopted by the
conference, however, generalises the provisious of the Euglish law,
an advantage of real inportance. As regards relations between two
ships, English law long ago eliminated the hard rule which refuses all
right of indamnity to an injured party, if that party be found in fanlt,
however slightly. But most modern laws liave talien in the sane direc-
tion a step further, allowing the Court, if she thinks fit, to take into
account the relative gravity of the blame. This system, as workable as
it is equitable, has in England received the support of the Chamber of
Shipping, aud of all shipowners’ associations. It has been eloqueéntily
defended here in Liverpool by Sir John Gray Hill, and Sir W. Phili-
more expressed in Antwerp the opinion that, in view of the concessions
made on so mauny other points to English law, England shonld in tmn
make a concession in regard to appoitionment of blame. Beyond that
point there is only the question of compulsory pilotage, in regard to
whicl it is necessary to clioose between two absolutely contradictory
systems, but many English authorities have declared in favour of the
principle which treats the pilot like any other servant. You see, there-



— 222 —

fore, that the treaty as proposed would impose on Great Britain no
serious sacrifice either of opinions or iuterests. Ou the countrary, the
provisions wlich rule here would beconie, niost of them, of universal
obligation. That is one reason more why I liope that the Linperial
Government wil come into line with other nations. If. however, this
code be adopiced by otlier countries without British concurrence (as we
believe it will) they would be applicable to Britisli ships in most cases,
not ouly in territorial waters, and in the ports of the couulries in this
maritime union, but by thie courts of those countries wherever they
have jurisdiction. Withont exaggeration, in five-sixths of the cascs
this law will be applied to ships nuuder the British flag, notwithstan-
ding that Great Britain may have refused to take part in formulating it.
Does uot this shiow the importance of the questicu for Great Britain?
And wlen in this asseinbly I see around me the highest personalities
of the Bar, the magistracy and Llhe busiuess world, all auimnated by
the sae conviction, may I not be allowed to express thc hiope that
this influence, placed at the service of a cause emiucutly just, will
advance it to success, and that soon ou the two important subjects
of collision and salvage tlie sea will have but one law, the beginning
of a code for the world (applanse)

The PRESIDENT : I am sure, gentlemen, we are all very
much indebted to the distinguished president of this Asso-
ciation for what he has told us with regard to the present
position of a very important matter. I will now ask Mr.
T. F. Harrison, the chairman of the Liverpool Stcamship
Owners’ Association, to propose a resolution which I
know he intends to do.

Mr. T. F. HARRISON (president of the Liverpool Steam-
ship Owners’ Association) : Although our friends from
abroad are not directly interested in this matter, we feel
that though not directly interested we have their sympa-
thetic feeling. I think that the members present, and in
particular those members who represent the mercantile
interests of Great Britain, are bound to do all that lies in
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their power to promote the carrying into effect of the
conclusions arrived at in previous conferences. These
conclusions are embodied in two draft codes-—-the one
relating to Collisions at Sea, the other to the Law of
Salvage. With this object in view I beg leave to move the
following resolution : —

RESOLUTION

« That the representatives of the
British shipowuers, merchants,
and underwriters attending this
conference arc of opinion that in
the interests of tlie international
commerce of this country it is of
the first importauce that his Ma-
jesty’s Government should be re-
presented at the Iuternational
Conference convened by the Go-
vernment of Belginm to consider
the draft codes relating to colli-
sions at sea and salvage.

That the sccretaries are res-
pectfully requested to submit a
copy of 1his resolution to his Ma-

jesty’s Government. »

« Les représentants des arma-
négociants et
britanniques présents a cette con-
férence,
Iintérét du commerce internatio-
nal de ce pays, il est de la plus

teurs, assureurs

sont d’avis que dans

haute importance que le Gouver-
nement de Sa Majesté soit repi1é-
senté a la Conférence Interna-
tionale convoquée par le Gou-
verncment belge en vue d’exa-
miner les avant-projets de traités
sur I'abordage ct l'assistance en
mer.

Les sccrétaires sout chargés de
souuncttre respectuensement une
copie de la présente résolution an
Gouvernement de Sa Majesté. »

My remarks that I intended to put belore you have been
almost entirely covered by what M. Beernaert has given
in his address. I would remind the committee that, in
pursuance of the resolution moved by the chairman at
Antwerp in 1go3, a deputation fully representative of the
mercantile interests of Great Britain waited upon Lord
Lansdowne, the Foreign Secretary, in March, 1g9o4. This
deputation asked that His Majesty’s Government might be
represented at the International Conference convened by
the Government of Belgium for the purpose of cousidering



these two codes, and to be held in Brussels I think in
September this year. Our Iforeign Secretary has not up
to the present, seen his way to make any such reply as
would be satisfactory to this association; in fact he has
not yet named a representative to that conference. As a
shipowner, I may say as a shipowner interested in two
points of view, for my firm take a very considerable
amount of insurance on their own steamers at their own
risk, so that we are looking at it practically from the
underwriters’ as much as the shipowners’ point of view —
we think that what Mr Balfour said at a recent meeting,
that the less Kings and Parliaments interfere with business
the better ; but there are necessarily, of course, exceptions
to this rule. We have, without the assistance of either
Kings or Parliaments, and mainly by the efforts of the
predecessors of this Committee, been able, under the
York Antwerp rules, to establish internationally the rules
of general average. We were able to settle this branch of
international law on fair and equitable principles, without
the assistance of our rulers, because we could embody
those principles in our contracts for carriage by sea. We
cannot, without the assistance of our Kings and Parlia-
ments, establish international rules regulating our respon-
sibilities in the event of our vessels being in collision, or
in the event of their having either to accept or to render
salvage services. We ourselves cannot establish such rules
because necessarily these responsibilities do not arise
under contracts, and we have, therefore, no opportunity
of stating the principles which we think fair and equitable,
and by which we would be content to be bound. If we
could as shipowners make the amounts we are to receive
or to pay for salvage services the subject of bargain in
every case of disaster there would be little or no necessity
for rules. It is obviously impossible for us to settle before-
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hand, as a matter of contract, what are to be our liabilities
in the event of our coming into collision with someone of
the many vessels belonging to our own and other nations
which our vessels meet wilh on their voyages. It is of the
first importance, in the interests of international trade, that
these liabilities be reasonable ; that they be clearly defined ;
and that they be the same in all ports and on all seas.
Our freights and our insurance premiums are now largely
determined by international competition, and no nation
can afford to embarrass its shipping with regulations and
penalties from which their foreign competitors are free.
To fix our freights and to arrange our insurances to
the best advantage of both ourselves and our custo-
mers, the shippers, we must know with certainty the
extent of our obligations both in our own ports and
in the ports of other countries. Now, sir, I take it
that it was these considerations which led this Com-
mittee to devote so much time, and so much care to
the framing of the two codes relating to collisions and
to salvage. They are incidents to wich the most careful of
us are subject, and i we cannot learn how to escape them it
1s of the first importance that we should know clearly and
precisely the responsibilities thev entail. The codes are
based, as I understand them, on the international customs
which we,the shipowners and merchants of all nations,have
established, with the assistance of our judges and lawyers,
for the due conduct of our business. They secure unifor-
mity on the points upon which, during their growth, the
customs of nations have varicd. They secure certaintly in
all cases. I can understand his Majesty’s Government
hesitating to join any International Conference convened
for the purposc of considering the incidents of interna-
tional trade generally. I should be inclined to attribute
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such reluctance to the diffidence that I have already
alluded to, as embodied in Adam Smith’s words, that the
less Kings and Governments interfere with business the
better. But in this conference we have no such general
rule. It is specific. It is called to consider codes which
have been prepared by the representatives of the ship-
owners and merchants and underwriters of all nations,
with the help of the lawyers of all nations. These codes
theretore embody the wellconsidered opinions of all the
interests they affect, and I can conceive no reason why
his Majesty’s Government should not join with the
Governments of other nations at the coming conference at
Brussels, and adopt them if they be found just and rea-
sonable. I can see no reason why his Majesty should not
send a representative. It has been foreshadowed in the
King’s speech at the opening of this session that we are
to have a Minister of Commerce. Can anyone imagine a
more suitable starting ground for the Minister or one of
his secretaries than to attend at this conference to learn
not only what are the views of the English people whom
he will have to serve hereafter, but more especially to
learn the views of those gentlemen who have giveun great
trouble and expense of time to these meetings to let the
world know what their views are on this subject. I move
the resolution which I have already had the pleasure of
submitting to you.

Mr. EnGLIsH HaRrrisonN, K. C. (London). It beg to
second the resolution.

As I had the honour of attending before Lord Lansdowne
on the deputation which waited on him a year or so ago,
I only propose to occupy your attention a very few
moments while I cordially approve of and support the
resolution that has been moved. It is the fashion of our
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country not at once to yield to representations which are
made to a Government department. I think we ought
certainly to proceed and again endeavour, if we can, to
approach Lord Lansdowne, or whoever the Minister for
Foreign Affairs may happen to be, with a view to induce
him to send a delegate to the International Conference on
these matters. I do not by any means myself despair of
sooner or later bringing the Government into line with our
desires, and getting the Minister of Foreign Affairs for the
time being to assent to the proposition which we are
endeavouring to lay before him. I only desire to say that
because, as I happened to be before Lord Lansdowne on
the occasion in question, I think one can form some sort
of opinion of the views which are pressing upon the
Government at the present time. I think they thought that
perhaps it was a little premature to come before them at
the time when we did, but I by no means despair of
inducing them to alter their present view and to fall into
line with our present resolution.

Sir ALFRED JonES, K. C., M. G. (Liverpool) : As far
as seconding or supporting this resolution is concerned, I
feel there 1s no difficulty in getting your support. Now, as
far as the commerce of this country is concerned, I may
fairly claim to represent that. There is no doubt the unifi-
cation of laws and simplicity will lead to a better state for
the people of this country. Of course, you know, as far as
our Government departments are concerned, they are not
always very quick to move, but I feel certain myself if we
represent this matter fairly to Lord Lansdowne we shall
get his support, and we are entitled to have it. There is no
doubt that so far as sending a representative to this confe-
rence is concerned, there is not the slightest liability to
this country. A man goes, listens, and comes back, and



— 998 —

reports to Parliament, and nothing is binding till it gets
to the House of Commons. We run no risk. There is
another thing that occurs to me — if we English people
stand aloof, it is not impossible that these other nations
might make a law to themselves, and a combine there
might be very awkward for us. It would be far better for
us to make friends with our competitors in this matter.
There could be nothing better than to make the law uni-
form for the world. I believe this is the beginning of an
understanding in international law which might lead to
many more understandings in international law. I {feel
certain the shipping people and the merchants of this
country and those concerned in the world generally will
greatly benefit by the views of this conference. We are in
the hands of very capable men from all parts of the world.
We have very good representatives on our own part, on
the part of the British, and I fcel great good will come out
of these things you gentlemen are receiving here now.

Mr. CHARLES Mc ARTHUR, M. P. (Liverpool) : It gives
me great pleasure to say one or two words in support of
the resolution which has been so ably and eloquently
suggested by Mr. Beernaert, and so ably seconded and
supported by the members of the conference. who have
spoken. It is a great matter of regret to me that the
Government of the United Kingdom has so far not
seen its way to take part in the movement which is
now going on, to reconcile the divergencies of the laws
of the various nations in maritime matters. Now it
may be asked what is your ideal. I think our ideal is
this — that which we aim at is this : That the ships of
the various nations we find upon the ocean and also in
the various ports in the different countries of the world,
that they should have one law prevailing in maritime



— 229 —

matters. There was originally a law as we know, in many
respects a common law of the sea, but that common law
of the sea has been differentiated by the tribunals of the
various nations. Now Mr. Harrison has quoted the words
of an eminent writer who said that the less Kings and
Governments interfere with trade the better, but what we
are now asking the Government to do is not to interfere
with trade, but to remove iaterferences with trade — to
remove those obstacles which they have placed in the way
of a common understanding between the shipowners and
merchants af all nations. Now, my lord, in approaching
the British Government you have to remember that they
are a constitutional Government, and in order to be suc-
cesful you must assure them that public opinion is behind
them. I think I may safely say that public opinion in Great
Britain 1s favourable to the Government participating in this
work. In support of that I have only got to point to the
deputation to which my friend who has just spoken, Mr.
English Harrison, referred, and to remind him that the
deputation on that occasion consisted of representatives
of shipowners, merchants, and underwriters. As regards
underwriters, it was so large a concern that the chairman
of Lloyd’s was present on that deputation. It was also
accompanied by the most distinguised members of the
English Bar, and therefore I feel I may safely say that
English legal, commercial, and shipping opinion is in
favour of the Government taking some action in this matter.
Now, reference has been made to I.ord Lansdowne. In
my opinion Lord Lansdowne personally has no objection
to take part in this conference. So far as I can learn the
objections come {rom another quarter. I believe the objec-
tions come — without being personal I may say — from
gentlemen who are at the head of the judicial system of
this country, and I have a hope that the opinions of the
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eminent judges and members of the Bar who have spoken
on this subject will have some influence with the heads
of our judicial system, and will lead them favourably to
acquiesce in this proposal. Lord Lansdowne, in the
answer which he gave to me at that deputation, and in
a letter which he wrote to me, said that the reason why
the British Government could not see its way to join us
was that it had not been in accordance with precedent
for the British Government to take part in conferences of
this kind. I am afraid we have to admit that that is correct.
The British Government has taken part in conferences
such as that at Weshingtong to establish an international
rule of the road at sea, but I do not think the British
Government has hitherto taken part in a conference which
concerns the general law of this country; but if that is the
case, I venture to say that it is a bad precedent, and the
sooner the British Government malkes a new departure the
better — (applause). \We, as the chief maritime nation of
the world -— and we are proud to call ourselves that —
ought to be in the van of a movement of this kind, and not
to lag behind. Our maritime supremacy, I venture to think,
is not entirely for the purpose of amassing wealth, or for
self aggrandisement, but is for the purpose of leading a
movement like this and promoting the cause of civilisation
amongst ships of all nations. No one is better qualified, I
venture to say with all humility — there is no Power
better qualified than Great Britain to take the lead in this
matter through its world-wide commerce, and I think other
nations will cheerfully recognise the right of our nation to
have the predominating voice in this matter. All my
experience has gone to show that on these occasions the
representatives of a foreign country do not insist upon their
right of voting. They feel they can do nothing without
Great Britain, and they desire to bring Great Britain with
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them, and so far as possiblé they accommodate themselves
to the views maintained in Great Britain. At all events
they give us a kind hearing and take our initiative in these
matters. Now the British Government have done this :
Although they have said we cannot see our way to appoint
a representative to this conference, we will take care
officially to obtain a repert of the proceedings, and will give
that report our careful consideration. We want the
British Government to go one step further and to appoint
a representative to attend at the conference — the
adjourned conference — at Brussels in September, to
take part in the conference. We do not wish this repre-
sentative to have power to bind the country — none of
the delegates to that conference have power to bind their
Governments — but we ask the British Government to
send a delegate to that conference to show their sym-
pathy with it, to deliberate and to report, and the
Government will be perfectly free either to accept or
refuse the conclusion which may be come to by that
conference. Surely there is no danger in that. Surely
that is the most reasonable course to adopt, and I may
quote the words of Sir Walter Phillimore at Antwerp,which
ought to carry weight : — « The attitude of the British
Government is not only churlish, but may even seem ridi-
culous, when one recollects that the draft-treaty on salvage
embodies the English law without substantial, I believe
even without formal, modification; while there are only
three modifications of English law in the draft-treaty on
collision ; and only one of these is likely to give rise to
dispute. » And further, Sir Walter cxpressed the opinion
that this modification — the question of both to blame —
was « one which Great Britain might accept in return for
the many concessions to her views. » Now, I appeal to the
English representatives present to use every endeavour 10
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get our Government to send a delegate to the conference on
September 1. We must make a combined effort, a long pull,
a strong pull, and a pull together, and I think we shall win
in the matter, because our request is only reasonable, and
I would appeal for the support of the members of the Press,
which has such a powerful influence 1n this country, and
which always takes a high view of this question. If they are
satisfied with the reasonableness of our request they can
use their powerful aid in influencing the Government,
through the mediuin of public opinion in this country, to
adopt the course which we so greatly desire to adopt — the
course which is so greatly needed, and which will tend, I
believe, to benefit not only British shipping, but the
shipping of all countries in the commercial world, and will
tend to promote ideas of humanity, ideas of tranquillity
and peace, and i1deas of mutual consideration throughout
the world.

Mr. F. SHAD WaTTS (London) : On behalf of the Cham-
ber of Shipping of the United Kingdom,I beg most heartily
to support this resolation. I do not think I can add very
much to what the previous speakers have said, but I do
not think it has been remarked yet how on this and several
previous occasions picked delegates of very important
interests have been sent here and have expended a great
deal of their valuable time with the view of bringing about a
common object. I think that argument itself is sufficient to
convince his Majesty’s Government that they ought to
appoint a reprentative to attend this forthcoming confe-
rence and I have great pleasure in supporting the resolution.

Mr. LEmoN (London) : As representative of the Insti-
tute of London Underwriters, I beg leave most hear-
tily to support this resolution. I feel convinced that if
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representations are made to his Majesty’s Government in

the proper quarter, they will see their way to conform to
the wishes of this conference.

Mr. DouGras OWEN (London) : I have great pleasure
in supporting this resolution, and I hope to do so in quite
a few words. I am here with no mission to represent
anybody. I speak for myself, but I speak with considerable
knowledge of the subject to which I address myself. T am
one of those against whom the existing perplexities and
divergencies of the law press most heavily. I am brought
daily into contact with difficulties which arise such as I
and those occupying positions similar to-my own suffer
from, and therefore I ardently desire any legislation,
whether it be British or foreign, which shall remove the
disadvantages from which I and underwriters generally are
so largely sufferers. The theory, of course, is this is a
matter concerning shipping and concerning cargo. That
theory is correct, but underwriters are the ultimate focus
on whom the troubles of the shipowners and cargo-owners
descend. I do not mean to say that the underwriters
relieve the cargo-owners or shipowners—more especially
shipowners—because they have to bear their own burden,
but underwriters have to bear the burden for all. [t is the
underwriters who have to pay the costs of the divergencies
and perplexities of the law, and it is the underwriters who
pay the heavy costs, not merely in money, but what, I
think, is often of greater matter, in time. Any legislation
that will lift from the shoulders of underwriters the burden
of wasted money, and of no less wasted time which at
present weighs upon them, will be welcomed by under-
writers. Mr. President and gentlemen, if a ship can be
said to live, it lives half its life abroad. It is in foreign ports
that labilities are incurred ; it is in foreign ports in which
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they are called upon to defend their interests. Every
foreign port—rather every foreign country, in a sense—
has British shipping at its mercy. A foreign country that
chooses to pass legislation affecting the interests of its own
shipping cannot avoid—and possibly does not desire to
avoid—affecting British shipping. We are in this position
—that owning half the shipping of the world, we are at the
mercy of the legislation of every foreign country to which
our ships happen to go. We were told yesterday, and
told correctly, no doubt, that half the shipping that trades
to Antwerp is British, and probably half the shipping — I
should think even more—that trades to Hamburg is British.
How then can we look with indifference at legislation affec-
ting shipping generally which may be passed in Belgium or
Germany. Surely this is a question in which the British
Legislature-—a Legislature having the great responsibility
of the representation of half the shipping in the world—
surely this is a matter in which the British Legislature
should not rest content to be idle, for I say it is to be
idle, or to be something more nearly idle, to say « All we
will do is to ask for a report of the proceedings, and we
will read it. » Is that a position which should be satis-
factory to the greatest maritime country of the world?
Surely, as one of the last speakers said, it is incumbent
upon us—the greatest maritime Power, the greatest mari-
time commercial Power the world has ever known—surely
it is not for us to be dragged at the cart tail of foreign
legislation. Surely it 1s rather for us to set a lead. It may
be objected that the expression I use, « Dragged at the
cart tail of foreign legislation » is wrong—is not discreet.
But, gentlemen, it is true. How can our great industry of
shipowning be protected frem the legislation of even the
smallest and least important of foreign countries if our
Government stands aside and does nothing to intervene
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until it is too late to intervene. Surely that is not a position
which is becoming to our Government, and which would
commend itself to ourselves. I fully agree, of course,’in
not asking the Government to take the responsibility
— for we recognise it as a great responsibility — of
representing us abroad; we should not expect them to
decide to go there and decide off-hand as to what decision
they shall ultimately come to. We know ourselves, none
better, what are the difficulties attending a discussion of
this kind. It would be wrong and foolish to expect under-
writers to decide off-hand what so many experts find a
difficulty in dealing with in a long discussion, but surely
taking part in legislation is a very different thing to taking
part in a discussion or in supervision. I return to my
position as an English representative of underwriters, and,
speaking once more for myself, I say we have a right—at
any rale we claimed the right as underwriters—to look to
our Government to protect our interests. It is underwriters
who suffer under these inconveniences, and wo are made
to bear thesc losses. We cannot protect ourselves, and
therefore we do look to the Government, and we call upon
the Government, to do something in protection of the
great interests of British insurance — (applause).

Mr. Wwu. Gow (Liverpool) : I believe I am the only
Liverpool underwriter at this meeting, and therefore I
think it necessary to say that the abstention of Liverpool
underwriters from this conference is not due to any want
of sympathy with the ojects of the meeting, or to any
depreciation of the results of such a meeting. Speaking for
myself, I am exactly in the same position as Mr. Owen.
I can only confirm what he has said, and assure the
meeting that we are keenly alive to the importance of what
is now proceeding. Anything that can be done to bring
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home to our Government the importance attached by the
various commercial and insurance interests of the country
to the movement now in progress should be done and
should be done without further delay — (applause).

Mr. Wy, RUNDELL (Glasgow) : I desire, on behalf of
the Association of Underwriters and Insurance Brokers of
Glasgow, to support the motion that has been made in this
case. QOur being represented here to-day shows that we
have the object of this conference at heart, and our desire
to give it our support. The speakers that have preceded
me have said all T propose to say on the matter, and I
hope that the representations to the Government will have
a good effect.

The PRESIDENT : You will observe that the resolution
which has been proprosed by Mr. Harrison and seconded
by Sir Alfred Jones is addressed only to one portion of
this conference, viz., the representatives of the British
shipowners, merchants, and underwriters attending, but I
am quite sure that it has the sympathy of those who are
here from other nations.

(Trvaduction ovale pav M. Louis FrRanck).

Mousieur le Président a fait remarquer a 'Assemblée que la réso-
lution qui vient d'étre mise au vote ne s'adresse qu'aux membres
anglais de la Conférence ; ceux-ci devront donc seuls prendre part an
vote. Mais il est convaincu que les membres continentaux y attachent
aussi la plus grande imporlance et que la proposition a {outes leurs
sympathies.

Il est donc entendu que seuls les membres anglais voteront.

E3
Ed Ed

Mr. JusTiCE KENNEDY (President) : As it is intended
to apply by its terms to that section, il is to that section
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that I shall address the usual question and ask them to say
whether they affirm or disaffirm the terms of this resolution.
I will ask those who are present here and referred to in

the resolution representing British shipowners and mer-

chants and underwriters to show that they are in favour

of the resolution by holding up their hands ? Are there any

to the contrary? There ary none. The resolution is carried

unanimously.

« That the representatives of the
British shipowners, merchants and
underwriters attending this confe-
rence are of opinion that, in the
interests of the international com-
merce of this country it is of the
first importance that his Majesty’s
Government should be represented
at the
convened by the Government of
draft
codes relating to colisions at sea

International Confersnce

Belgium to consider the
and salvage,
and that the
respectfully requestedto submit a
copy of this
Majesty’s Government. »

secretaries are

1esolution to his

The resolution is carried

menbers.

« Les représentants des arma-

teurs, négociants et assureurs
britanniques présents a4 cetts con-
férence, sont d’avis que dans l'in-
térét du commerce international
de ce pays, il est de la plus haute
importance que le Gouvernement
de Sa Majesté soit représenté ala
Conférencs Internationale convo-
quée par le Gouvernement belge
en vue d’examiner les avant-pro-
jets de traité sur l'abordage et
I’assistance en mer.

Les secrétaires sont chargés de
soumettre respectueusement une
copie de la présente résolution au

Gouvernement de Sa Majesté.

unanimously by the British

La résolution est adoptée a Punanimite des membres anglais.



Limitation of Shipowner’s Liability

(DISCUSSION CONTINUED)

Limitation de la Responsabilité des Propriétaires

de navires

(CONTINUATION DE LA DISCUSSION)

The PRESIDENT : We will now proceed to the further
consideration, and I hope to a speedy conclusion, of the
prolonged and careful discussion which we had yesterday
upon the subject of the limitation of the Labilities of ship-
owners. I am happy to say from the communications that
have been addressed to me that upon the only point at
which there seemed to be a likelihood of serious difference
affecting in any sense the principle of the proposed treaty,
there is now a substantial agreement which I hope will be
satisfactory to all nations here present at this meeting. I
may only say in preface before the resolution is moved that
we will take the clauses in order — that when we have dealt
with the question which is involved in Article 1 and Article
0, there may still be some questions open with regard to
details particularly such as that which was indicated by our
friend M. Le Jeune yesterday, with regard the definition of
« freight » and « net freight ». I think it is entirely for the
conference to decide. I think that they will feel that if we
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can settle the other main ‘points, the question of drafting
in the details, including all those details, such as the better
definition of the freight and net freight, should be referred
to the sub-committee which will be appointed in the usual
course of the policy of the conference by the Permanent
Bureau. I think if we once settle the question of principle,
then the question of the definition of freight and net freight
— subject, of course, to the review of some future confe-
rence — may be discussed by those who are acquainted
with the subject as a committee, and not here in open,
because of the necessary time that it would take, and what
I may call the necessary difficulty of mutual understanding
which arises particularly in regard {o proposals of terms of
art — of special art terms, which may admit of a great
many shades of meaning in different things. As you are
aware, we are dealing at present with the first article, and
a resolution will be moved which I will read to you when it
is moved, and I have no doubt it will be much better
explained by the speakers than by myself, and certainly it
is never a good thing to explain things twice over.

Mr. Mc ArRTHUR, M. P. (Liverpool) : I am already
familiar with the agreement which has been substantially
arrived at, but I have not seen the exact form which that
agreement expresses. However it has been placed in my
hands now, and I will read it. The purport of this proposal
is to substitute for the first paragraph of Article I, the
following words,— but perhaps I had better read the”para-
graph first which it is proposed to strike out : —

« When the owner of a ship is held responsible, accor-
ding to the laws of the country, for the acts of the master
and crew, or for the engagements entered into by the
master in virtue of his legal capacity, his liability is for
each voyage limited...... »
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The following are the words which it is proposed to
substitute for that : —

« WHERE ANY DAMAGE OR 10SS —

« (1) Is CAUSED TO ANY GOODS, MERCHANDISE, OR ANY OTHER
THINGS WHATSOEVER ON BOARD THE SHIP ; OR

« (2) IS CAUSED BY REASON OF THE IMPROPER NAVIGATION OF
SUCH SHIP TO ANY OTHER VESSEL OR TO ANY GOODS, MERCHAN.
DISE, OR OTHER THINGS WHATSOEVER ON BOARD ANY OTHER
VESSEL ; OR

« (3) IS CAUSED TO DYKES, QUAYS, AND OTHER FIXED OBJECTS

AS WELL AS THE REMOVAL OF WRECKS. »

These last words — the reference to dykes and quays —
are taken from Article 6 in order to make the enumeration
of the damages complete. Now may I just try to explain in
a few words to the Conference the effect of this alteration ?
First, it is intended by this alteration that the limitation of
liability shall apply to all loss or damage which is caused
by any ship, first to'her own cargo — that is, that may
be caused, by default in the performance of the con-
tract of carriage, to the goods laden in the ship — and,
secondly, it applies to damage which by improper naviga-
tion of the vessel may be caused to other vessels, or to the
goods, merchandise, or other things on board such vessels.
Then in the third place it applies to any damage that may
be done by the ship to the works on land, such as docks,
quays, harbours, or similar structures. So that the effect
of this is to bring into the limitation of liability all damages
that may be done by a ship, as I have said, either to her
own cargo or other ships and their cargoes, or works on
land. These are the damages to which, and to which alone,
the limitation of liability is to be applied. The difference
between this and the original proposal is that the words ol
the original proposal « engagements entered into by the
master in virtue of his legal capacity, » are omitted. That
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is to say, that it will be left to the law of each particular
country to determine how that liability should be dealt with.
Of course, in our own country — England — the English
law makes the shipowner responsible to an unlimited extent
for contracts that may be entered into. He is responsible
for the debts incurred by a master for supplying the ship
with the necessaries for the course of the voyage, or expen-
ding sums necessary for the navigation of the ship, for
supplying him,in the case of a steamer,with coal, for paying
canal dues, and incurring all the expenditure incidental to
navigation. For these things, according to our English law,
the shipowner is responsible, and as it was put before you
yesterday, it would be too great a blow fundamentally to
change in our English law and to cast these personal respon-
sibilities of the owner into the common fund, and to say
that the shipowner’s responsibility should be limited by the
value of his ship and the amount of his freight, and to say
that that would involve that if the ship went to the
bottom, the creditors of the ship, even the .creditors
engaged in the ordinary course of the voyage, should have
no recovery from the ship. I do not say that that is wrong—
I do not say that those Continental nations who see fit to
apply the limitation of liability to these contracts in that
way are wrong ; but I say that our law and practice are so
firmly established that to enact that great and fundamental
change would be impracticable, and this nation would be
unable to go to such an extent. But I hope, if it is not
necessary to take three steps, or two steps, surely you can
take one step. We are willing to go with you in taking this
one step — a most important step, and I venture to say a
step which was the only step contemplated when this
subject was first mooted. We are willing to go with you in
applying this limitation of liability to all kinds of damages
that a ship may do, whether to herself, to other ships and
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cargoes ; and possibly, if we take that step, a time may
come when we shall see our way to take another step. I do
put it to the conference whether it is wise to take this
step which we can all agree upon, and do something,
rather than, by attempting to do more, to do nothing in
effect. With these words I beg to move this resolution.

(Traduction orale par M. Louis FrRANCK).

M. Mc Arthur a proposé a la Conférence I'amendement suivant :
Le paragraphe I de l'article I serait modifié en ce sens qu'il y serait
dit ce qui suit : (je vais lire la traduction francaise que je viens de
faire hativement, mais qui est évidemment sujette a révision) :

» Au_cas ol un dommage ou une perte 1o est occasionné aux
» biens, marchandises, ou autres objets quels qu’ils soient, se
trouvant 4 bord du navire, ou
20 est occasionné par faute de navigation du navire &4 un autre
navire, aux biens, marchandises ou autres objets quels qu’ils
soient, se trouvant 4 bord de cet autre navire ; de méme que
» 3¢ aux digues, quais ou autres ohjets fixes, y compris les frais
de relévement,

£

B

le propriétaire de navire ne sera responsable,’ pour chaque
voyage . . .. » (et lc reste de 'article serait maintenu).

M. Louis Franck, (Anvers) : Si je puis ajouter quel-
ques mots en mon nom, je ferai remarquer que sous cette
forme, nous faisons sans doute une concession importante
a nos amis anglais, mais nous arrivons a une solution pra-
tique désirable. Dans les cas prévus par cette formule,
sont certes inclus ceux que nous comprenons par actes du
capitaine.

Nous insérerions éventuellement une réserve pour nos
lois nationales.

Mr. ENcLisH HarrissoN, K. C. (London) : T beg to
second the resolution which Mr. Mc Arthur has moved,
and I do it upon this ground. This is a matter, of course,
which is to some extent a compromise ; conciliation has
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been one of the leading notes of these conferences. We
cannot all of us get our own way, and we cannot get it at
the time we want it. Mr, Mc Arthur, who is a distinguished
representative in our House of Commons, has pointed out
the very great difficulty of embodying in the English law
so fundamental a change as that indicated in the law
before you. We have endeavoured to bring together to a
certain extent what we consider the fluctuating opinions
of our own section, and they have come to this compro-
mise founded upon this idea that they carry out the wishes
which are to some extent set forth in the document under
discussion, and can concede to a certain extent the prin-
ciple which is there indicated, although they cannot carry
it, perhaps, to its purely logical conclusion. Mr. Mc Arthur
said let us_take one step if we cannot take three or four
steps. That is the principle in England which is very often
adopted. We cannot carry original recommendations, and
are obliged to modify them in accordance with public
opinion, and we cannot get public opinion to support us
to the extreme length we desire to go. Under these circum-
stances our section has come to the conclusion that we
cannot go {urther than embodying the proposals in the
resolution which Mr. Mc Arthur has proposed. It is for
these reasons that I recommend this resolution to your
careful consideration.

Mr. AustiN TAYLOR, M. P. (Liverpool) : I do not wish
to malke any observation on the merits of the amendment,
with which I am in hearty sympathy, but I do desire to
raise a point of procedure — whether the resolution which
I moved yesterday has died a natural death under certain
operations,or whether when the draft-treaty finally emerges
in an amended form it may be desirable to put that resolu-
tion sabstituting « as amended. »
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The PRESIDENT : As z matter of order no one knows
better than yourself. I believe in the first place you have
first of all to get rid of the amendments before you put a
substantive resolution. What I propose to do with the
assent of the conference is this — to finish this and any
other detail there 1s, and then if you will please propose,
and your seconder will second the resolution approving
this, then later on I hope it will not have died a natural
death, but will give new vitality to the treaty to which it
relates.

(Traduction orale par M. Lours FRaNCK).

M. English Hairison a sontenn la maniére de voir de M. Mc Arthur.
M Austin Taylor a demandé gqu'aprés que le projet ent été ainsi
amendé, nn vote serait recneilli sur I'ensemble de 1a décision.

M. le Président dit qu’il espére que nous arriverons a une décision
unanime sur ce point.

QOnant anx autres questions de détail, il y anrait tonjours encore
moyen de faire des remarques, notamment sur I'application du prin-
cipe que nous arréterons et la rédaction.

11 est anssi entendn que le vote impliquera le rejet de 'article 6,
sanf pour les derniers mots, c’est-a-dire cenx relatifs anx gages du
capitaine et de 1’équipage, et la partie relative anx dignes et objets
fixes, et que la premiére phrase disparaitrait, cetle disposition allant
considérablement au dela de ce qni est admis par différentes légis-
lations nationales.

M. Louis FRANCK : On lehalf of the various Continental
nations here, I may say we have found our way to agree
with what has fallen from Mr. M‘Arthur. We are willing
to accept that the ground of this new system of limitation
of liability should be exactly the same, as far as the Inter-
national Trealy is concerned, as the present British law,
so that contracts would only be included in it so far as
contracts are included actually in your practice and in
vour statute. I hope this will meet with your approval.
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The PRiSIDENT: I will put the matter tformally to the
meeting. I understand that the nations here represented
are prepared to accept the first Article as amended by
the resolution, proposed and seconded, as you have
heard—of course, as a sequence upon that to agree that
Article 6 in future shall read simply : « The limitation of
liability determined according to the preceding articles is
not admitted for the wages of master and crew, » the other
words disappearing from Article 6. I understand some
question has been suggested by M. Berlingieri with regard
to other matters that are not expressly provided for.
Speaking only for myself—but I think I should represent
the sense of all who are present in dealing with this matter
—nothing that is not covered by this can be covered by
this. This is proposed as an international agreement and
it does not profess to interfere with the internal municipal
laws of any country, excepting so far as they are expressly
modified by agreement in the new treaty to which that
country consents.

(T raduction orale par NMr. FRANCK).

Monsieur le Président vient de répéter qu'il conclut de la discussion
que l'on est d’accord pour accepter les modifications telles qu’elles
sont proposées par M. Mc Arthur et ses amis anglais.

I1 dit également que ce vote impliquera la modification de l'article 6
qui se réduit & ceci: « LA LIMITATION DE RESPONSABILITE DONT MENTION
» AUX PRECEDENTS ARTICLES NE S'APPLIQUERA PAS AUX GAGES DU CAPITAINE
» ET DE L'EQUIPAGE. »

Ensuite, il a répondu 4 M. Berlingieri que comme ceci est un traité
international, tout ce qui n'est pas expressément dit dans le traité n’y
est pas compris, mais est réservé aux législations nationales.

M. FrRANCK : M. Benyovits calls my attention to an
amendment whicl he moved, where he proposed to say
that where the owner is himself conducting the ship this
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limitation of liability would apply. I may just mention to
him that the words as in the English terms are covering
that case.

The PRESIDENT : I am afraid it is my fault, which I
hope the conference will forgive, but the fact was there
are the words which of course will still remain in Article 6,
because that has never been hitherto in question, «the
limitation of liability determined according to the prece-
ding article applies . . . . the case of personal fault of the
owner alone excepted. » Those words must remain in.
They are a fundamental portion of our law.

Mr. CARVER : May I suggest that you should adopt in
the amendment that is proposed, the words « WITHOUT
HIS OWN FAULT. »

The PRESIDENT : I think that must be put in.

Mr. CARVER : May I point out it is a little wider than
Article 6.

The PRESIDENT : I think it would be hardly reasonable
to go beyond the text as adopted.

M. Franck : The case to which M. Benyovits alluded
1s the following one :—He 1is entirely in agreement that
the personal fault of the owner should exclude all limitation
of hability, but he alludes to the case which perhaps may
not come on often in England, but which often comes on
in some of the Southern States, of a captain conducting
his own ship, some of the small seagoing crafts which they
have there, and having a collision caused by his negligence
or some other men there. And he thinks, and I think, there
is much in it that there should be an exception provided
for that as far as improper navigation be concerned.
However, it is not a very important matter.
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The PrRESIDENT : I think it will be better, in view of
what M. Benyovits suggests, that we should deal first
with Article 1, and deal with Article 6 as a separate reso-
lution. Therefore Article 1 will stand. Are you gentlemen
all agreed, or must we take the vote of nations upon that
which has been, as regards Article I and the first section
of it, moved by Mr. M‘Arthur and seconded ?

Mr. CARVER: Do you mean the first paragraph of
Article 17?

The PRESIDENT : Yes, merely the first of Article 1.
Mr. CARVER : You are not taking the whole of Article I.

The PRESIDENT : I said the first paragraph of Article I.
That 1s the portion affected by the amendment of Mr.
M‘Arthur. Are you agreed as to that? If you are. . . . .
Well, if not, I take the vote.

M. Louis Franck (Anvers). Nous sommes tout d’ac-
cord, je pense, et il ne faut pas de vote.(Oui! Ouil)

Carried unanimously. — Adopté a U'unanimité.

The PRESIDENT : Now we can proceed with the rest of
this Article. As I understand it, there were two questions
of substance which were raised. One was the question
which Mr. Mc Arthur and Mr. Elmslie enlightened us
upon — namely, that some question might arise as to (C),
that is really, as I understand it now, as to the phraseo-
logy of (C) being technically correct, and really expressing
to men of business what ought to be done. There was
also the question M. Le Jeune raised, as to the meaning
of the words « net freight » later in the same article. I
should suggest to this conference whether it might not be
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expedient, with regard to both of those, as they are ques-
tions really of improving the language, as to which I have
already said something as to the great difficulty at any
rate of dealing with it here, whether both of those ques-
tions' might not be usefully referred to the committee, who
will deal with the drafting of the whole when we have
given the principles our general approval — (lear, hear).
I confess I think somewhat strongly that is the right
course to take. I do not know whether any member would
movethat. I feel diffidence,in the chair, in moving anything
or interfering in the slightest degree with the conference.
Therefore I merely respectfully suggest this, that when we
have dealt with the Article 6, which we ought to deal
with, because that raises this question of personal fault or
privity of the owner, we may leave the remainder of
Article 1 under some such resolution as this to the com-
mittee to be appointed by the Permanent Bureau : « THAT
THIS CONFERENCE, APPROVING THE TERMS OF THE
DRAFT-TREATY ON SHIPOWNLRS' LIABILITY AS AMENDED,
REQUEST THE PERMANENT BUREAU TO APPOINT A SUB-
COMMITTEE, AND LEAVES THE DETAILS OF THE DRAFT-
TREATY, INCLUDING THE MORE PRECISE DEFINITION OF
THE TERMS FREIGHT AND NET FREIGHT, IN ORDER
SATISFACTORILY TO PROVIDE FOR THE 2PROPER APPLI-
CATION OF THE PRINCIPLES NOw APPROVED BY THIS
CONFERENCE. » I think it will save a good deal of
time and a good deal of what I am afraid might be
not wholly fruitful discussion as to the rest of the article,
and that will apply to what Mr. Mc Arthur and Mr. Emslie
have said with regard to indemnities. There is one matter
which it is felt by very valued members of this conference
1s a question of principle which I don’t think there will be
any difficulty upon. M. Franck has been good enough to
consider it. That is this — that we might settle here the
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question that arises under the head of Section C, leaving
(C) as it stands : « To the indemnities due to the owner
for general average, collision or other dainage suffered by
the ship during the voyage, subject to deduction of the
expenses incurred in putting the ship in a fit state to
complete the voyage. » There will be a proposition, and I
shall not anticipate, which is in the nature, as I understand
it, practically of an agreement, that there shall be added
to (C) certain words.

Mr. AcLAND, K.C. (London) : Mr. Emslie raised a ques-
tion yesterday as regards the position of the person whose
ship or cargo has been damaged in the course of a voyage,
which was still uncompleted, and he pointed out that it
seemed undesirable that the person who was damaged in
one of the earlier stages of the voyage should have imposed
upon him the whole of the sea risks until that voyage was
completed, which, as he pointed out, would be the result
of adopting the draft-treaty as it at present stands. After
the meeting yesterday a discussion took place between
various members of the conference representing the diffe-
rent nations represented, and it was suggested that words
should be added to the treaty which should enable the
person who had been damaged either to arrest the ship
immediately after the damage had been occasioned, or if

-he choose to run the risk of sea damage until the end of
the voyage, that he might do so, but he would then only
have as his security the value of the ship as she was at the
end of the voyage, as provided in Clauses A, B, and C of
Article 1. In order, therefore, to provide that option to
the person who had been injured, it was suggested that
I should move the following addition to the article, to add
after C the following words : — « PROVIDED THAT WHERE
THE VESSEL HAS BEEN ARRESTED AFTER THE OCCUR-
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RENCE OF SUCH L0OSS OR DAMAGE AS ABOVE-MENTIONED
AND BEFORE THE END OF THE VOYAGE, THE VALUE OF
SUCH VESSEL SHALL BE TAKEN TO BE THE VALUE AT THE
DATE OF THE ARREST.» It therefore would remain to
the person who had been injured by, say, a collision in
the Thames by a vessel which was proceeding, say to
Australia, to make up his mind whether before the vessel
left the territorial waters of Great Britain he would have
her arrested, or whether he would take the risk of the
vessel getting to Australia, and then taking her value there.
That is to say, that supposing there was a total loss — he
in any case runs the risk of the total loss — but if there is
anything short of a total loss it will be in his power to
arrest the vessel at once, or if he chooses to take the risk
to have the vessel, as her value then is, when she arrives
in Australia. I hope, gentlemen, I have made myself clear
on the point it is desired to meet. This, like most of these
amending resolutions, is the result of a compromise, and
it is a compromise which I hope will prove acceptable to
all the interests which are here represented.

Mr. EmsLIE (Londen) : It will not be necessary for me
to take up your time. I desire formally to second the
proposition made by Mr. Acland, which would remove
what I conceived yesterday to be a very serious blot on
the proposal, but my friend Mr. Mc Arthur and I under-
stand that the motion which will be made will cover and
reserve that further point to us — he has my accord.
We want some words introduced to make these indemni-
ties as occurring subsequent to the act with reference to
which the claim arises, and if, sir, that reservation will be
permissible, that the matter comes before the committee,
I need not take up the time of this conference.

The PRESIDENT : Yes.
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. Mr. EMSLIE : Very well then. I spoke sufficiently long
on this point yesterday.

The PRESIDENT : What point is it you wish to have
understood as being reserved ?

Mr. EMSLIE : I want this definite resolution as moved
by Mr. Acland, and the next point is in C., where it says
that « Indemnities due to the owner for general average,
collision or other damage suffered by the ship during the
voyage.» As it at present stands, that might include a
general average contribution by the cargo when the colli-
ston happened subsequent to that. That is not the idea of
my Continental friends, and therefore it must be sub-
sequent to.

The PRESIDENT : That certainly must be considered,
and M. Franck will, I am sure, bear that in mind. Itis a
question of principle, but it is so far a matter of detail that
it ought to come before the committee, and, of course, if
there is any difference, the treaty must come before the
conference again.

Mr. CARVER : This is refered to the committee to deal
with the draft, and then it is to be considered again. It
has been urged on me, and it seems to me with great
force, that it is highly desirable that the draft when it has
been dealt with should come back, and there should be an
opportunity for the National Associations to consider it
before it comes back.

The PRESIDENT : The draft-treaty as revised to come
up for further consideration at a subsequent conference ?

Mr. CARVER : And to be circulated through our national
associations.
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M. FrRaNck : It has always been done so; it is not
necessary to add those words.

M. Cu. LE JeunE (Anvers). MM. J’appuie les remar-
ques qui viennent d’étre faites par M. Carver. Elles me
paraissent d’autant plus essentielles que nous n’avons pas
seulement devant nous des questions de rédaction, mais
des questions de principe, et I'une d’elles est celle qui a
été soulevée par M. Acland. Il y a 13 un principe tout
nouveau. Le principe admis par nous, c'était la responsa-
bilité par voyage, responsabilité unique, ou I'armateur
n’était exposé qu’a perdre une fois entiére valeur de son
patrimoine.

Avec la réserve qui vient d’étre proposée, il est incon-
testable que cette disposition subit une modification. En
supposant qu’une collision ultérieure vienne a se produire
entre le moment ou l'arrét a eu lieu dans un port intermé-
diaire et la fin du voyage, il se trouverait donc qu'il y
aurait eu une premiére fois une responsabilité acquise et
dont le propriétaire aurait 4 encourir toute l'étendue et
une seconde responsabilité qui naitrait depuis le port de
relache. Dans ces conditions il est bien certain qu'ily a
une question de principe engagée.

Je neme propose pas de la discuter parce que la Commis-
sion aura occasion de I'examiner, mais je pense qu'il est
nécessaire de la signaler parce qu’elle vient atteindre d’une
maniére assez sérieuse les principes inscrits dans notre
avant-projet de traité.

Sous le bénéfice de cette remarque, je propose de laisser
cette question a la Commission.

. J’en dirai autant de la question du fret notamment pour
la proposition tendant a dire « la moitié du fret brut, » au
lieu de : «le frét brut sous déduction des charges qui lui
sont propres ». Mais peut-étre la Commission sera-t-elle
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amenée 4 nous faire d’autres propositions. Je pense que
M. Verneaux avait 'intention d’en faire une a ce sujet.

Il faut donc, pour ces raisons, se mettre bien d’accord
sur ceci : que les principes sont réservés, tout en obser-
vant les votes passés et les opinions exprimées sur ces
questions.

« (Verbal translation by Mr. Louis FRANCK)

M. LE JrunEe said, whatever might be the reasons for adopting the
vicws of Mr. Aclaud and Mr. Emslie, they were to a certain extent
different from the general principle of the draft-treaty as it stood, and
therefore entirely new. The principle of the draft-treaty was omne
vovage, one risk, as far as the value of the ship and freight was
concerned. Into that principle a modification, an exception, was
introduced. Withont expressing anyv view as to the merit of that, he
considered that as a draft-treaty all inatters of principle would have
to come on for third reading. It would be just as well to refer those
matters, as has always been done, to the sub-committce, who, taking
the views as expressed at the conference, wounld then report, and the
third mmeeting wonld have to decide the guestion. The present
conference would put into forin the general principle, as it ought to
be in the treaty, and that could be approved. Then qucstions such as
the matter of freight, and some others which were matters of detail in
the consideration of the general treaty, wounld be referred to a sub-
committee and then go on to the next meeting for decision.

M. FrANCK : I may add, I personally, and some of my
friends, are entirely in agreement with what has fallen from
Mr. Acland. I consider, ifitis a principle that the rule
should be a voyage, and only one risk for each voyage, you
should not interfere with the right of the diligent party who
steps in and gets hold of the ship. I may say that, as I hear
from Dr. Sieveking, is also the practice in Germany.
Although in Germany they have that principle, there is one
risk for one voyage, nevertheless, they say if there is a
collision in Hamburg Harbour with a ship going to
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Australia, if the man suffering by the collision, say for
instance it is a Hamburg-American liner, he will not run
the risk of arresting her, and he leaves her to go to Australia.
He may insure the vessel for that risk; that is his risk.
If he wishes to step in and arrest the vessel then he must
be entiteld to obtain bail at that moment, and then as far as
the collision is concerned the voyage is to be considered
at an end. This will show to our English friends that if we
are suggesting to put the matter before the subcommittee
it is by no means with the idea of escaping a resolution.
I am fairly sure, for my part, that there are far more chances
of it getting through, but I think we must go carefully and
diplomatically. I think we must refer this to the sub-
committee ; if you think this is a matter of principle there
is also the freight.

Mr. AcLaND : The question is a question of principle.
Itis an intrusion of a new principle into the principle
already introduced into the treaty. I myself, and I think I
may say for my seconder, cordially accept that proposition.

THE PRESIDENT : I am much obliged to you. I think the
proposition is admirable. Owing to my want of knowledge,
no doubt, I am afraid I did not anticipate these questions
of principle cropping up to the extent they have done.
Would it not meet with the view of everyone while we
accept Article I, otherwise we refer to the sub-committee
in the usual way so that the other matter will come up
afterwards for consideration, the questions both of detail
and principle involved in « C. » That covers both freight
and Mr. Emslie’s question.

Mr. ACLAND : Section C and the proposed addition to
Section « C ».
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The PRESIDENT : Section « C » and the addition cove-
red by your amendment ?

Mr. AcLAND : Yes, that will do.

The PRESIDENT : I might say to M. Le Jeune, merely to
help on the conference, that they would be willing to let this
amendment and your question as to freight and any other
question that might arise on Section « C» be referred to
the sub-committee.

M. LE JeuNE : I perfectly agree.

The PRESIDENT : The only remaining question, namely,
Article 6 —

Mr.CARVER: May I draw attention to a matterin Article I.
It is only the drafting,but it cerfainly puzzled me. It is the
last paragraph but one. In the English translation it reads
thus: — « In case of successive obligations after final
discharge of the whole of the goods and passengers happe-
ning to be on board at the moment both of the one and of
the other event. » I take it that must mean at the date of the
earlier obligation.

The PRESIDENT : I think that will be taken as one of
the points which you now indicate.

Mr. CARVER : Yes, [ now suggest it for their conside-
ration.

The PRESIDENT : The general resolution which will refer
the drafting generally and also the special points of Mr.
Acland’s resolution and the other point will all go up toge-
ther. Now Article 6 will stand. I daresay Mr. Scott wiil
move it. Of course we have struck out what follows from
our alteration of Article I, and it will stand thus : — « Limi-
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tation of liability determined according to the preceding
articles is not applicable to the case of personal fault of the
owner. It is not adinitted for the wages of master and
crew. »

Mr. Franck : I will second it.

La proposition faite est celle-ci : L’article 6 serait modifié dans les
termes suivantis :

« LA LIMITATION DE LA RESPONSABILITE DONT MENTION
» AUX ARTICLES QUI PRECEDENT NE S’APPLIQUE PAS AUX
» CAS DE FAUTE PERSONNELLE DU CAPITAINE.

» ELLE N'EST PAS ADMISE POUR LES GAGES DU CAPI-
» TAINE ET DE L'EQUIPAGE. »

The PRESIDENT : Does any gentleman wish to address
the conference on that motion ?

M. Louis Benvovirs (Fiume). Messieurs, Pour des
motifs que je vous ai expliqués hier, je vous demandais
que la limitation de la responsabilité fat étendue éga-
lement au cas ou le propriétaire lui-méme conduirait
son navire et j'al ajouté que cette limitation ne s’applique-
rait que pour ce qui concerne la conduite technique du
navire. 11 ne s’agit donc pas de faits juridiques, et j'ai dit
encore qu'il fallait naturellement exclure le dol.

Je me permets d’insister sur cette question, c’est-a-dire
que ma proposition serait :

« QUE LA LIMITATION DE LA RESPONSABILITE SOIT
» ETENDUE MEME AU CAS OU LE PROPRIETAIRE CONDUIT
» LUI-MEME SON NAVIRE, POUR LES FAITS CONCERNANT
» LA CONDUITE NAVALE, MAIS A L’EXCLUSION DES CAS
» DE DOL. »
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(Verbal transiation by Mr. Gow).

M. Benvovirs said in his view there was one exceptional case to
which he attached great iinportance that onght not to be omitted.
That was the case of the shipowner who himself was in command of
his ship. He wished exception to be made on behalf of such an owner
where he personally committed technical fanlts. and himself was
gnilty of improper navigation, so that is position as owner shonld not
interfere with his position as master. He should have the advantage
of being treated as master. He wished, of course, in all cases to
exclude frand which wonld be objectionable on all grounds.

M. Louis Franck (Anvers). Messieurs, Il me parait
que malgré les sentiments d’humanité qui peuvent militer
en faveur de la proposition de M. Benyovits, nous ne
pouvons pas adopter sa maniére de voir.

Le cas qu'il signale ne peut du reste se présenter que
dans quelques pays seulement et ce serait d’ailleurs abso-
lument en opposition avec nos amis anglais; l'adopter
serait compromettre le sort du traité et les raisons indi-
quées par notre honoré collégue en faveur de sa proposi-
tion ne sont pas assez puissantes pour que nous voulions
courir ce risque.

Je me permets d’ailleurs de faire remarquer a titre pra-
tique, et sans en aucune maniére approuver ce genre de
procédés, que dans les pays ot ceux qui conduisent ainsi
ces petits navites et ne peuvent invoquer la régle d’aban-
don, sont exposés a responsabilite personnelle, ils trouvent
trés aisément moyen de limiter leurs risques a leur navire.
Il y a dans la pratique a cet effet un ensemble de moyens
dont ils usent trés largement.

Je crois donc que les raisons invoquées par M. Benyovits
ne sont pas assez puissantes, surtout qu'il faut donner
satisfaction sur ce point 4 nos amis anglais.
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I was just sayving {o my Continental friends that I have a feeling,
that our English colleagues could not accept the proposition
of M. Benyovits; that thcy could not admit that a person being
himself guilty of negligence could in any way as to these matters
limit his liability, and, therefore, I would approve of the amendment
as moved, and not accept the proposal of M. Benyovits. As a matter
of practice, so far as 1 know these things, the captain. who is the
owner of the ship, in most countries, even if not entitled to limited
liability, has found practical ways of having only his ship at risk.

M. Lours BenvoviTs (Fiume) : Cela est déja accepté
par la loi frangaise dans les articles 82 et 85 ou il est dit :
qu’en cas de naufrage de navire dans un port de mer, ou
havre, dans un port maritime ou dans les eaux qui leur
servent d’accés, comme aussi en cas d’avarie causée par
le navire aux ouvrages d’art, le propriétaire peut se libé-
rer, méme envers I'Ftat, de toute responsabilité, par
I’abandon du navire, sauf en cas de faute.

Mr. EMSLIE : The captain may be part owner and the
captain may be found in part fault. Could not the whole
matter go to the committee ?

The PRESIDENT : It was an early point in the proceed-
ings that if there is to be a penalty, particularly with
alterations in our own law, itis desirable that the matter
should be further considered. It is desirable there should
be finalty in these matters. It is for the conference to

decide.
Mr. EmMSLIE : I am quite satisfied then to leave it.

The PRESIDENT : Does M. Benyovits move any amend-
ment, because if so we would like to have it in writing.
Then perhaps it will meet M. Benyovits’ case if, without
his moving any formal amendment, the motion be put of
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Mr. Leslie Scott, seconded by M. Franck, which is:
« That Article 6 as to the limitation of liability, deter-
mined according to the preceding articles, is not appli-
cable to the case of personal fault of the owner. It is not
admitted for the wages of the master and the crew ». Does
M. Benyovits wish that to go to the vote or not? I will
take it by nations, of course, if required. Does any other
gentleman wish to address the meeting before I put this
to the vote ? Very well | I will ask you kindly to give me
your votes.

A DELEGATE : How are we voting ?

M. FraNck : Those who are in favour of the motion as
put by Mr. Leslie Scott, which I have had the honour to
second, have to vote « Yes »; those who are in favour of
the ideas of M. Benyovits would have to vote « No ». I
am going to call one by one the names of the various dele-
gates present, but if I should miss one or another they will
kindly answer, and then we will make the records up.

(M. Franck was proceeding to call over the names of the
British delcgates, who largely expressed themselves in favour
of the proposition, wherenpon M. Benyovits intimated his
desire to abandon lis proposal.)

The PRESIDENT : Then I may take it generally that this
1s accepted ?

REsoLuTION
ART. 6 AMENDED. ART. 6 AMENDE.

That the limitation of liabi- Que la limitation de respon-
lity determined according to the sabilité dont mention aux arti-
proceding articles is not appli- cles qui précédent ne s’applique
cable to the case of personal pas au cas de faute personnelle
fault of the owner. du propriétaire.
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It is not admitted for the wa-
ges of the master and the crew.

Elle n’est pas admise pour les
gages du capitaine et de I'équi-

page.

Agreed. — Approuve.

The PRESIDENT : Then, gentlemen, there are only two
resolutions, which practically follow, but which must be
duly passed. The first is the one wich I have indicated,
and I daresay it will be moved here -~ I daresay M. Le
Jeune would move it. It is partly in accordance with his

views. Itis:

« That his conference, appro-
ving the fterms of the draft-
treaty on the limitation of ship-
owners, liability as altered by
the resolution passed at the
present meeting, requests the
permanent Bureau to appoint a
sub-committee — a) To revise
the details of the draft-treaty in
order satisfactorily the provide
for the proper application of the
principles approved by the con-
ference. 0) To consider the ques-
tions of principle as well as the
detail involved in G, and in the
proposed additional sub-clause
D as drawn by Mr. Acland’s
amendment, and also the more
precise definition of the terms
« freight » and « net freight »;
and, further, to report as soon
as possible to the Permanent
Bureau »,

That, I think, covers all the

« Que cette conférence, ap-
prouvant les termes de I'avant-
projet sur la limitation de la
responsabilité du propriétaire
de navire tel qu’il a été modifié
par la résolution votée par cette
réunion invite le Bureau Per-
manent & désigner les membres
d’'une commission, @) Pour ré-
viser les détails de l'avant-
projet, afin de les mettre d’ac-
cord avec les décisions de la
conférence. b)) Pour examiner
les questions de principe de
méme (ue les points de détail
relatifs & C, au paragraphe ad-
ditionnel D, proposé par I'amen-
dement de M. Acland, ainsi que
la définition plus exacte des
mots « fret » et « fret net »; et
pour ensuite, faire rapport sur
ce qui précéde,aussitdt que pos-
sible, au Bureau Permanent ».

cases.

Dr. Branpis (Court of Appel, Hamburg) : Gentlemen,
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I formally move the resolution which the president has just
read out to you.

M. LE JEUNE : I have great pleasure, gentlemen, in
seconding the resolution.

The PRESIDENT : Then I may take it that the meeting
approves of this.

Chorus : Agreed. — Approbation unanime.

The PRESIDENT : Now, the only remaining business is
that which Mr. Taylor is anxious should be put before we
leave this subject altogether. His motion necessitates, in
order to cohere with what we have done, some alteration,
although 1s only formal. As it stood, his resolution, which
was duly proposed and seconded, was, « That the draft
as an international treaty, placing the merchants and ship-
owners of all contries in the same position in regard to the
extent of the shipowners’ liability be approved. » That, ol
course, has now been taken subject to the last resolution,
and which has referred certain portions of it to further
consideration, and therefore I think it would be illogical,
and Mr. Leslie Scott tells me, I think, that this has been
approved by Mr. Taylor.

Mr. LESLIE ScoTT : Yes, that is so.

The PRESIDENT : That is, it should be taken « THAT
THE DRAFT AS NOW AMENDED, BUT SUBJECT TO REVISION
AS IN THE FORMER RESOLUTION, BE APPROVED AS AN
INTERNATIONAL AGREEMENT. » If Mr. Harrison is here he
would perhaps let me see him for a moment or two, and
perhaps we can settle this.
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Mr. Harrison having consulted with the President for
a few minutes, the President said : « Gentlemen, I think I
may treat that as carried by agreement. »

Chorus : Yes.

(Traduction de la vésolution proposee).

« QUE L'AVANT-PROJET, AINSI QU'IL EST PRESENTEMENT AMENDE, MAIS
» SOUS RESERVE DE REVISION SELON LA RESOLUTION PRISE, EST APPROUVE
» COMME BASE D'UN ACCORD INTERNATIONAL. »

Carvied unanimously. — Adopte a Vunanimite.

The sitting adjourned. — La scance est suspendue.



FRIDAY, JUNE 16" 1905
VENDREDI, 16 JUIN 1905

Afternoow’ sitting. — Seance de Uapres-midi.

Maritime mortgages & Liens on ships

Hypothéques et Privileges maritimes
General discussion.

The PRESIDENT : Gentlemen, well now, the next portion
of the business of the conference is to consider the draft-
treaty on Mortgages and ILiens on Ships, and I think the
best course probably for the discussion to take would be
to discuss first the general proposition or scheme of the
project, and then if we have time to discuss, with a view
to voting on it, article by article, and then, of course,
although it may not be here, the vote upon the whole
project can be taken. I think I understand that our friend
Mr. Carver, who has given at page 102 of the published
report of the Amsterdam Conference an admirable and
concise view of the English law, will possibly be able to
help the conference very considerably, stating his views
with regard to this draft-treaty on this important subject.

Mr. T. G. CarveR (London) : This is, of course, a
very troublesome subject, and we have a very great variety
in the different codes as to its treatment. There is one
feature which is an odd feature of difference between
foreign codes and ours, and our rule. Broadly speaking,
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the foreign codes put the claim for collision damage at the
bottom of the claims upon the ship. Broadly speaking, you
may say that ours puts it at the top. So there you have,
just as an illustration, an instance of the important diffe-
rence there is between the two systems, or rather the very
many various systems; and therefore you have a good
illustration of how desirable it is that we should, if possible,
formulate a system which may be taken as common for all.
Now, as I say in the codes, you find these different claims
against the ship put in various orders, and where people
have got codes they put them down in hard and fast cate-
gories, so that thereis a good deal more clearness, perhaps,
in the codes than you will find if you had to work the thing
out in English law. At the same time, myself, I do not
detect in the codes any very clear coherent principle. I think
that in our system, although as I say, it is more ragged —
less definitely expressed — I think you will find that there
is a principle, and my suggestion is to the foreign that we
should try to find out a principle and work accordingly.
To some extent the British view has been adopted in the
draft code which is before us, but I think very imperfectly
adopted,if I may say so. But I think it gives us a good work.
ing basis, and with a few changes I believe we can turn it
into a draft which we can accept. I will indicate, I think
very shortly what those changes to my mind ought to be, but
may I first try to define what appears to be a sound prin-
ciple to work upon. A ship — and, of course, still more
important if we adopt the rule that has been expressed in
the last discussion where creditors are limited to the ship —
a ship is a piece of property which is exposed to an adven.
ture and the risks of an adventure. If you take a charge
upon the ship as by way of mortgage,you are taking acharge
upon something which it is known is going to be at risk.
You, therefore, cannot complain if, during the course of
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the adventure and by the risks which are run, other charges
unexpectedly become attached to that piece of property
and acquire claims on the property which are superior to
your mortgage. Now, so far as that goes I think everybody
will be 1n accord, and terefore, the first principle we have
is that charges secured upon the ship by agreements as by
mortgage — I use that general expression mortgage charges
upon the ship — by agreement acquired from the owner
they of course take what the owner can give, and they are
subject to these maritime liens—charges, privileged claims,
call it what you will — which arise during the course of the
ship’s adventure. So far then that is easy, but then with
regard to these charges which I say arise dpon the ship
during the course of the adventure, what are they ? Some
of them are in the nature of claims which arise as remune-
ration to people who have helped the ship on upon
the adventure — salvors, for example; bottomry lenders,
for example. Then again another class of charges upon
the ship,which arise owing to the risks of the adventure,
are due to the fact that the ship is adventuring, and
in doing so is putting other property at risk; and
therefore you have charges which attach to the ship
because of collisions. Now, broadly, I think one may take
those two groups. Then perhaps a third — I did mention
bottomry loans. You have got those matters which become
charges upon the ship by reason of being claims which
have preserved — conserved — the ship. You have
charges upon the ship because the ship as an adventuring
thing has done damage to others. Well now, on what
principle — let me say at once according to English law
these various matters, salvors’ claims, collision claims,
claims on bottomry bonds — they form what we call
maritime liens — that is to say, a charge which fastens on
the ship there and then for the moment, wherever the slip



- 266 —

gets to afterwards, whether it is sold, or whatever is done
to it, that is a thing attaching to the ship. You have to go
into a Court in order to make the thing effectual ; it is an
Admiralty Court which will give effect to a charge, but
there it is ; it is a charge upon the ship. Now, the term
maritime lien as I understand it is not used in other
countries, but they use similar words; they call them
privileged claims ; and, so far as I know, a privileged
claim is extremely like a maritime hen. Well now, on what
principle are those various maritime charges upon the ship;
on what principle should they rank ? The principle broadly
in our law is that they should rank in inverse order of
dates. Mortgages made you say on land; well — of
course, they attach in the direct order of their dates. If I
take a first charge, a charge upon a ship for a loan of
money, and then somebody else takes another charge
upon it ; well, I have got the first charge and therefore I
have got the first claim ; that is the rule with regard to
mortgages, and there is no difficulty about seeing the
justice of it ; but when you come to these charges, which,
as I say, are the result of the adventure — these incidents
arising because of the adventure and because the ship is
adventuring — then the broad rule is that those attach
in the inverse order of their dates, and the good sense of
that, I think, is very obvious too. Take salvage claims,
claims for remuneration, for assistance given,whether it be
assistance in the way of salvage or whether il be assistance
in the way of providing money to enable the ship to go on,
you see the last one has conserved the ship—has enabled
the ship to get to that place at which all these charges
become realisable facts. Therefore the last charge — to
send a ship on, to keep her afloat, to get to her destination
where she may be sold if necessary, and where the other
charges may be fruitful — that last charge ought to be
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made before those that are attached. That is a very clear
principle, but the same is true with regard to that other
group for damage done by the ship, and I would put it
this way : Suppose A gets a charge upon the ship on
January 1, whether it be for a bottomry loan or for having
salved the ship — suppose he gets that charge from that
moment forward his remuneration, his recovery of his
charge depends upon what happens to the ship afterwards.
He therefore, becomes a co-adventurer with the ship ; he
has got something aboard of her ; he has set her in motion
again. Suppose then on January 2, she collides with another
ship and it is damaged ; it is his ship which has done the
damage in a sense ; he is one of those who is keeping her
afloat and enabling her to do that damage on January 2,
and, therefore, the same piinciple applies rather differently,
that the last claim, the claim which arises on January 2,
should come before the claim which attached on January 1.
Now, that is the broad principle in English law, and I
submit it to you as being sound sense and as affording us
a mode for working upon ; but there is no blinking at the
fact that if you look through all our cases you find apparent
exceptions to this. They have arisen in one way or another.
The judgments in the Admiralty Court have not always
been very consistent or consecutive. You find differently
apparent exceptions ; but I do not think there is any sub-
stantial exception to that, except sometimes in the case of
the mariners’ wages. Mariners’ wages isanother group which,
although contractual,are alwaysagroup whichgives acharge
to the mariners upon the ship and has always been looked
upon with a good deal of favour, not only with us, but in
all other countries. I think, and of course, one can easily
see that sympathy would lead to that, and therefore I
cannot help thinking that this draft has done wisely in
giving a preference to the wages of the master and crew,
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a preference above these other liens which we might very
well adopt ; very well adopt leaving 1t out of the great
group of maritime liens, putting it into a category by itself,
and letting it come ahead of that. Now those are broadly
the rules on which I should suggest to the conference that
it might act. Now, how are they carried out in the draft
which is before you? Leaving out some verbal charges
which are perhaps somewhat the result of the translation,
I would pass by Article 1 and Article 2. I think some of
the words might be changed with advantage ; but pass by
those and come to Article 3, which says, « A privileged
right on ships is given to...»—I should suggest it ought to
be the following claims and only to them, but they are as
follows : — First of all, claims for judicial costs, taxes and
public dues, custody and conservatory costs. Well, the
ship is in port; you have to take steps to realise her — to
get her sold; certain port dues have to be paid, watchmen
have to be paid to look after her, and those charges,
which are charges incident necessarily to the realisation
of the security — well, they necessarily must come first,
and therefore they are put in a category first. Now, the
next one, No. 2, is indemnities or sums — I suppose sums
« due for salvage, pilotage and towage, and for general
average during the last voyage.» I think myself that is a
mistake. General average during the last voyage is merely
a claim by the cargo upon the ship, a claim which only be-
comes a claim at all when the ship has arrived, and it is a
claim which is a money claim. I am not aware that it should
give rise to a maritime lien or charge at all upon the ship,
but at any rate it is in the nature of a claim by the cargo
of a different order ; that is to say, a claim by the cargo
which is one of the adventurers in this matter and 1s
not an outsider who has acquired some claim by reason
of what the ship has donc; and I think that that is
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a mistake to have general average put in that position.
Then No. 3, « Wages of the master and crew since the
last mustering, but with a maximum of 12 months. »
« Since the last mustering » is a new expression rather to
me, but I daresay that could be explained. Now I would
suggest that if we are — I do not quarrel with it — to
have the wages of the master and crew in a separate
category, that they should come immediately in No. 1.
« Claims for judicial costs, » and so forth; and I say
that not only because I think that would not be an
unwise thing to do, but also because I think salvage,
pilotage and towage ought to come down into the same
category with claims for damages caused by collision
and with loans on bottomry which appear in No. 5.
Now, I do not know whether I have made myself clear.
My suggestion, as you have heard, is that you shbuld
follow broadly the English principle, which says that the
maritime liens are to attach in the inverse order of date,
and therefore that they ought all to be in one category ;
that is to say, there should be one category which should
be No. 3, including salvage, pilotage, towage, collision
damages and bottomry loans. They are all of a character
which T have tried to explain, either liens which have
attached because of the assistance rendered, or which
have attached because the ship has been kept going as a .
thing that can cause damage to other people, so that I
would propose that the third category should include all
these things — salvage and pilotage and towage — which
generally goes with salvage — and also conservatory ex-
penses — conserving expenses and collision and bottomry
loans. Now I put those all, I say, in one category, other-
wise we cannot get them on that footing, all coming toge-
ther, but in inverse order of dates. This code as it stands
does not recognise the principle of inverse order of dates.
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I will show you that directly. It appears in Article 5, the
last words, and it would, I think, be accepted because —
let me givé you an illustration — supposing there have
been two loans of bottomry, one at port A - the port of
refuge A — the ship has gone and got in trouble again in
port B, and had a fresh bottomry loan at B. Now I think
it is obvious to everybody that the bottomry loan at B
must come before the bottomry loan at A ; the loan at A
would be lost were it not for the fresh assistance given by
the lender at B, therefore we must have inverse order of
dates somewhere. Now then, let me carry on the illustra-
tion. Suppose that leaving port B the ship comes into
collision. Well, that collision claim ought the come before
bottomry loan B. Suppose later on she is salved and
brought into her port of destination, the claim of the
salver must come before the collision. Suppose, as may
well happen — I could give you an illastration — suppose
after the salvage another collision. There again the second
collision ought to come before the salvage claim and
before the previous collision and before the bottomry bond
at B, and before the bottomry bond at A. Now you might
argue that in this way you should have them all in one
category — one of these categories — and then apply
inverse order of dates; so that in place of Nos. 2, 3, 4 and
5, I propose this, that No. 2 should be, « Wages of the
master and crew since the last mustering with a maximum
of 12 months, » and then that 3 should be, « Sums due for
salvage, pilotage and towage, and claims for damage
caused by collision, and loans on bottomry » ; then that
No. 4 should be —

A DELEGATE : Would you state that again ?
Mr. CARVER : It is an amalgamation of 2 and part of 5.
The PRESIDENT : In Article 3.
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Mr. CARVER : « Sums due for salvage, pilotage and
towage, and claims for damage caused by collision, and
loans on bhottomry ». I have slightly altered the English in
order to give effect to the grouping in 5. Let me say one
word why I put the claims of the cargo into the fourth
category. The claims of the cargo, you see are simply
claims arising out of the contracts which the shipper has
made with the shipowner. They made them knowing they
were to be exposed to the venture. They therefore stand
on a different footing, and are much more like a mortgage
which comes after all these. They are not calculated like
the claims of salvors or claims of collision or claims on
people who in a port of refuge or distress have lent money,
which money depends for its repayment on the ship’s safe
arrival. Therefore I have put these into the fourth cate-
gory. That, then, is Article 3. Then I propose, instead of
Article 5 as we have got it, here — that is the other impor-
tant risk — if you will look at Article 5 and the second
paragraph you will see it runs as follows : « for the same
voyage » — I will say a word about the voyages directly
— « the privileges will rank amongst them in the order of
the enumeration in Article 3. Those claims which are
classed under the same number in that article will have
equal rights. » That is what I mean by saying this does
not recognise the inverse order of the dates. I do not quite
know why that should be done, because il one takes the
most modern code on the Continent — the German code
— the German code there plainly does recognise that
principle. For instance, let me read Article 768, which
ranks them in this manner. It first of all ‘puts port and
other dues, then crew’s wages, then pilotage and salvage,
&c., general average, bottomry, and other_cases of neces-
sity. They put those in the third category, and then to that
category apply the order of inverse dates. What I complain



of in the German code is that it does not bring collision
claims on to the field until the very last. That is to say, it
allows a claim for non-delivery of or damage {o cargo
before the claim of the ship that had been injured by the
collision That seems to be curiously unjust. It makes the
ordinary creditors of the ship who have supplied stores at
foreign ports — it makes them all come in front of the
collision claim. Well, I confess I do not think that will
commend itself to most people. It certainly does not com-
mend itself to our ideas, and I should think we ought not
to follow the German code in that respect, but I am refer-
ring to the German code as showing that they have done
that, and what I am proposing to this conference to put in
this category No. 3 applies to the inverse order of dates.
Therefore I would not place them in Article 5. I would,
perhaps, simply say this, privileged claims are to rank in
the order of the enumeration in Article 3. Claims classed
under the same number are to rank on an equal footing
except that claims following within Clause 3, which is the
one I have described, shall rank among those in the inverse
orderof the datesinwhich theyarose.That explainsthe chan-
ges which I would suggest in this draft, but there is a point
which I have had to pass by. You will see thatin Article 5 the
first sentence says : « In case the privelege is not restricted
to claims arisen during the last voyage, the order of the
liens will be inverse to that of the dates of the voyages.
Now those were the claims arising within the last voyage,
and I think were only general average. In case the
privilege is not restricted to claims during the last voyage,
the order of the liens will be inverse to that of the dates
of the voyages. Now I confess I do not see any sufficient
reason for that. You do not find that idea in our law at
all, and my own experience shows that it gives rise to very
serious practical difficulties. The Admiralty Court quite



recently has been exercised by a number of claims arising
out of the fact that proceedings were brought here in
England to arrest a French ship — proceedings which
turned out to be quite irregular. The great desire, however
was to seize that ship before she sailed again, because they
knew that by French law their maritime lien, their privi-
leged claim, if not enforced before she set sail again, would
be gone, because technically there would have been a
fresh voyage, with the result that an immense amount of
disorder and confusion has resulted and the Admiralty
Court has been well occupied. There is no principle that I
can see that is involved in that. Why does it matter that a
ship may have got away with a fresh cargo? Why should
it destroy the claim? Very often the voyage — and of
course, you have got to define the voyage, and a voyage
is not always an easy thing to define — but very likely the
voyage may have come to an end at a foreign port, a port
at which it would be very difficult to exercise their lien,
or to get the port at which it would not be satisfactory to
have the ship sold to have your charges realised. At any
rate, I do not think that in our law we have found any
difficulty arising from want of restricting claims to any
particular voyage. In this particular case the difficulty
is as to what is meant by the last voyage At any rate, per-
haps others will know about that, but I suggest to the
conference that it is not worth while to bring in that res-
triction and that distinction between one voyage and
another. It gives rise to difficulties if you have it, and I am
aware that it is liable to give rise to a difficulty if you leave
it out. Therefore, sir, I may just briefly sum up what I
suggest : that we should accept this draft subject to verbal
alterations — to altering Articles 3 and 5 in the manner in
which I have explained. There is one point which I think
ought to be considered carefully. Article 6 limits the privi-
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lege of a claim to one year, which is perhaps a reasonable
limitation. The second sentence says: — « The national
law regulate the effect to the transfer of property in ships
on privileged claims and mortgages. » I think that is am-
biguous. I suppose it means national law of the ship regu-
lates the effect of the transfer of the ship, which I suppose
means the sale of the ship or the mortgage of the ship,
upon the privileged claims — the maritime liens. Well, at
present I think the rule is that that is arranged not by the
law of the ship, but by the law of the form in which the
ship may be arrested, and I think it is a question deser-
ving consideration whether it is desirable to limititin that
manner and see that in all cases the national law of the
ship — the law of the flag — should determine the damage.
Let me illustrate it. Supposing a ship has been in collision :
the injured ship has a claim upon her. Supposing the
owner of the wrongdoing ship sells her, 1s the collision
claim to remain attached to the ship notwithstanding the
same ; or is it not ? Now with us there is no hesitation at
all in giving an answer — the answer is « certainly ». A
man who buys a ship that has got maritime liens passing
on her buys it with those liens. Suppose, however, the
law of the ship — I do not know what law to suggest,
say the Argentine law — suppose the Argentine law does
not recognise that lien, say on a European ship, and the
matter is being adjudicated upon by the English court,
ought the English court to apply the rule and say : « No it
1s subject to a maritime lien because she has done damage?
Ought the Iinglish court to say : We shall give our reme-
dies to the collision claimants, or ought they to enter into
an inquiry as to what the law of this Argentine ship was?
I am not saying this is the law of the Argentine, but I am
merely assuming it. Ought they to say « No, we will give
effect to the Argentine law, although the ship has been sold
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in England, and to an English buyer, maybe ? Ought we
to give effect to that law and say that the claims for the
collision damage has been defeated?» I think there will be
a great difficulty, I am not at all sure that it would not be
better to leave that sentence out and let the Court deter-
mine for itself what this rule is. With these observations I
suggest we might deal with this and accept this draft
treaty.

(Traduction ovale pav M. Louis FRANCK).

Je résmnerai. d’'une facon bien imparfaite, je le crains, ce que M.
Carver vient de nous dire.

Il a commencé par faire ressortir qu'il y a une divergence fort
sensible entre les législations continentales et la législation anglaise
en ces maiiéres.

Ce qui lni parait la dissemblance la plus essentielle. c’est qu'en
Angleterre, on suit en cette matiére un principe général qui dans ses
applications variées est suffisainment clair, tandis qu'il n'a pas réussi,
dit-il, a4 découvrir nn systéme unigue dans les législations continen-
tales.

Il a ensuite examiné quel devrait étre d’aprés lui ce principe, et
voici l'idée fondamnentale dont il part: Le navire, dit-il, est un objet
de propriété d’une nature particuliére. Il est souinis d’'une maniére
constante et normale 4 un ensemble de risques. Il faut que le droit
qui régit les questions de propriété, d’hypothéques et de priviléges,
tienne comnpte de cette nature spéciale.

Tout d’abord, celui qui avance de l'argent sur hypothéque a un
propriétaire de navire, sait que son gage sera exposé réguliérement et
norinalement a ces risques. Il ne doit donc pas s’étonner que certaines
créances nées de cet ensemble de dangers, viennent primer son
hypotheéque.

Quclles sont maintenant les créances gui rentrent dans cette caté-
gorie? 1l arrive que le navire ait eté sanvé, qu'il ait occasionné du
domnmage ; enfin, qu'il ait contracté un emprunt 4 la grosse au cours
du voyage.

Voild un premier groupe de créances qui assuréinent doivent avoir
un recours sur le navire lni-méme.

Maintenant, quels seront parni ces créances, les rangs a adopter
quand le produit ne suffit pas pour couvrir toutes les réclamations.
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D'aprés M."Catvet, c'est de rauger ces créauces daus l'ordre luverse
des dates, et d’appliquer. ce principe pour chacuu des groupes qu’il
vient d’examiner. Le dernier sanvetage primerait évidemment ’abordé
puisqu’il a conserve le gage commun, mais si un abordage survient
ensiite, le créancier pour abordage aurait la priorité sur le sanveteur
anterieur.

Dans cet ordre d'idées, voici le systéme que M. Carver propose.

In premier lieu, il adinettrait les frais de justice, droils du Trésor
public et frais couservatoires ; en second lieu, il classerait les gages
du capitaine et de I'équipage, qui passeraient donc du rang 3me ay
rang 2me. En troisiéme lieu, il admettrait les sommes dues pour san-
vetage, pilotage et remorquage, pour dommages cansés par collision,
pour préts a la grosse, qui deviennent la catégorie No. 3. Et puis,
tous les do-lnmages a4 la cargaison entreraient dauns le quatriéme
groupe.

Quant au rang des créances du troisiéme groupe les unes vis-a-vis
des autres, M. Carver les range dans 'ordre inverses des dates, niais
chaque groupe conscrverait sa priorité sur le groupe qui 'a précédé,de
sorte que les frais de justice viendraient toujours avant les gages, les
gages toujonrs avant le sanvetage ou I'indemnité d’abordage, les préts
de la grosse, et ces derniers avant les auntres créances.

M. Carver a ensuite expliqué quelles étaicnt les raisons de cette
classification a 'égard des créanciers du navire. C'est que si vous
avez en préseuce deux persounes, l'une faisant crédit au navire,
sachant avec qui elle traite, 'antre n’étant qu’un tiers, il faut donner
la préférence au tiers.

M. Carver s’est occupé également de l'article 6 du traité disant,
dans le paragraphe 2, que les questions de transfert devaient étre
laissées aux législations nationales. Faut-il décider d'une fagon abso-
lue que ce sera toujours la loi du pavillon qui régira 'effet de trans-
ferts > Ce serait s’exposer a des critiques. Anjourd’hui, cette question
est solutionuée tantot dans l'un tautdt dans l'antre sens.

En résmng, les observations de M. Carver consisteut en une modi-
fication de 'ordre des priviléges, en une introduction plus générale de
la régle de 'ordre inverse des dates.

M. LeoNn HenNEBICQ (Bruxelles). Je m'excuse de
prendre la parole aprés M. Carver, mais je réponds en
quelque sorte & son appel.



En effet au cours de la trés intéressante communication
qu’il a faite sur le droit anglais, lequel est beaucoup moins
clair que 'exposé que M. Carver a bien voulu nous faire,
il a posé cette question : « Mais quel est donc le principe
dont s'inspire le droit continental en matiére de priviléges
et d’hypothéques ; je ne le saisis pas bien ».

Je vais m’efforcer, — puisque dans cette discussion
générale et préalable, nous en sommes a indiquer des ten-
dances, — a répondre a sa question, et de montrer quelles
sont les raisons pour lesquelles on a adopté en celte
matiére sur le continent le systéme dont M. Carver ne
comprend pas le principe.

Ce qui domine le droit anglais, en matiére de priviléges,
et ce qui résulte des explications de M. Carver, c'est la
nature des risques auxquels est exposé le créancier.

Quelqu’'un qui préte sur un navire s’en remet en quelque
sorte les yeux fermés aux hasards de la navigation qui vont
apporter 4 son droit une série de primautés impossible a
prévoir.

Dans I'idée continentale, 1l en est tout différemment et
les préoccupations de ceux qui ont réglé la question
délicate et difficile des priviléges,a été de placer a coté de
ce principe fondamental des risques un autre principe qui
est celui de la stireté du crédit. En face de ceux qui s’en
remettent les yeux fermés a tous les risques,possibles du
voyage, se sont placés ceux qui demandent qu’'a ne se
trouver qu'en présence d’un certain nombre de risques
dans un ordre déterminé, afin que leur créance privilégiée
sur un navire soit nettement établie. Voild les deux points
de vue, celui des préteurs et celui des navigateurs.

A co6té de ce point de départ, il y a dans les préoccupa-
tions continentales un élément complétenent différent du
point de vue anglais. En droit anglais, on vous l'a dit, on
ne s’en tient pas au principe de la priorité des frais conser-
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vatoires ; c’est la raison pour laquelle on admet pour des
créances d’ordre varié, un systéme basé uniquement sur
l'ordre inverse des dates.

Dans la confection continentale, on s’attache a la qualité
particuliére des créanciers. Or, il y a des créanciers que
I’'on considére, dans notre législation, comme particuliére-
ment intéressants, comme coustituant une classe de gens
qu’on veut favoriser d’'une maniére tout a fait spéciale, et
c’est une préoccupation a laquelle aucun droit ne peut
échapper, puisque le droit anglais lui-méme n'y échappe
pas; notamment en ce qui concerne les gages de ’équipage,
il vous oblige de faire une exception formelle 4 son systéme.
Mais a ¢oté des matelots, des gens de I’équipage qui
meéritent une place spéciale, une faveur particuliére, il y en
a d’autres auxquels la loi continentale s’attache également
a raison de leur qualité intéressante, par exemple les
sauveteurs ; ils repiésentent également une classe de gens
qui méritent les faveurs de la loi. Il faut encourager les
gens a assister leurs semblables afin qu’il n’y ait aucune
restriction au moment ou les sauveteurs vont se trouver
entre le sacrifice de leur propre fortune et la vie de leurs
voisins ; pour qu’il n'y ait point d’hésitation, la loi dit:
Soyez certains que vous serez toujours payeés; par consé-
quent, votre bonne action ne se trouvera pas mal
récompensee.

Mais quand on arrive aux créances du chef d’abordage,
ou est cette qualité, cet intérét, ou est la raison de distin-
guer d’'une maniére spéciale celul qui a été victime? Clest
la raison pour laquelle dans les législations continentales,
on voit que cette créance du chef d’abordage n’a pas de
privilége ou que ce privilége estbien plus éloigné, confondu
avec les gens moins intéressants.

Voila les raisons pour lesquelles 1l y a désaccord entre
les législations continentales et le systéme anglais.
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Et maintenant que je crois avoir expliqué les principes
généraux, peut-étre arriverons-nous plus aisément 4 trouver
le moyen de nous accorder sans prétendre nous convertir
I'un Vautre, car les divergences comme celles-1a tiennent a
des raisons trop profondes qui sont la suite de nos
meeurs nationales, pour que nous puissions espérer opérer
cette conversion,

Comme le projet de M. Carver en est le premier symp-
tome, il faudra prendre une solution mixte, mais dans
lequel au point de vue de la primauté du privilége du chef
d’abordage il est évident qu’une discussion trés serrée va
se livrer, les Continentaux ne pouvant admettre qu’on
donne une faveur 4 quelqu’un qui doit son droit & un
quasi-délit, c’est 4 dire des éveénements qui sont intéres-
sants seulement pour sa personne, et qu'on lui donne cette
préférence pour obéir a la rigidité d’un principe qui est
celui de classer les priviléges en raison de l'ordre inverse
des dates.

Il faudra donc que nous en arrivions a une transaction ;
et pour cette créance du chef d’abordage, il faudra lui
assigner un rang a mi-chemin entre le N° I et le dernier
numéro de l'énumération des priviléges, de maniére 2a
satisfaire 4 peu pres tout le monde ; mais il paraitra tou-
jours impossible aux Continentaux qu’on donne le premier
rang, comme en droit anglais, a une créance qui ne se
justifie par aucune faveur.

{Verbal transiation by Mr. Gow).

Mr. Hennesicg wished to explain the different principle embodied
in the Continental practice from that wlich prevailed in the system
of English law. In England the law was the notion of risk or of
venture, according to which everyone assisting in the venture became
as it were a partner, and those who went to render the latest assis-
tance were the first to have a claim on the whole venture. The
Continental idea was opposed to that. The idea was tlie security of
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tlie lenders; in other words, while in England the view which was
always taken was that of tlie navigator or adventurer, ou the Conti-
nent the view was taken of thie creditor or leuder. The Contineutal
idea was to close the raukiug of any particular lien, not according to
the particular quality or character of the creditor, or, in other words,
special privileges were grauted to a special class of creditor. He
pointed out that tlis principle was practically adopted in English law
by the privileged position given to seamen’s wages. The Contiuental
law put the salvors exactly iu the same favoured class, aud did say
on the ground that in their profession they onght to be eucouraged,
as their work was for the wlole maritime advantage. What reason
was there for putting a lien for collision in any special position of
advantage ; the original disagreenient between Euglishh and Couti-
nental law was one whiclh left no hope of any unity of principle, but
after there had been a full discussiou of tlhe different priuciples it
might be possible — althiough there was no hope of the oue side or
the other abandoning entirely its position — it might be possible to
arrive at a compromised solution.

Mr. FrRaANCESCO BERLINGIERI (Génes) : M. Carver vient
de faire une distinction, en matiére de privileges qui est
trés juste et trés juridique. Il commence par faire la dis-
tinction entre les priviléges maritimes et les priviléges
ordinaires, mortgages, hypothéques maritimes, etc.

Nous sommes certainement tous d’accord avec lui sur
cette distinction qui est fondamentale.

Les divergences peuvent commencer seulement sur le
point de savoir quels sont les priviléges maritimes.

Nous sommes aussi d’accord avec M. Carver en recon-
naissant ce caractére au privilége de sauvetage. Ceux qui
ont sauvé le navire ont le droit d’étrec prélérés A tous les
autres créanciers.

Ici, je me permets de faire une distinction et de former
quelques observations 4 'avant-projet qui nous est soumis.
Comme vous le voyez, 'avant-projet met au méme rang les
priviléges des créances en faveur des sauveteurs et le
privilége en faveur des créanciers du chef de remorquage
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et de pilotage. Or, je crois que le privilége de sauvetage
doit primer toujours celui du remorquage et pilotage. Car
ou bien le remorquage et le pilotage rentrent dans la caté-
gorie du sauvetage, et alors ils viennent au méme rang, ou
bien il s’agit du remorquage et du pilotage ordinaires et
alors il n’est pas juste que le pilote ou le remorqueur puisse
avoir le méme rang que le sauveteur.

M. Carver a mis au méme rang du sauveteur les gages
du capitaine et des matelots. Je crois que nous sommes
tous d’accord avec lui en reconnaissant le mérite de ces
personnes dont les créances doivent étre préférées aux
autres créanciers, mais je crois que sur ce point, il faut
faire une distinction entre le privilége sur le navire et le
privilége sur le fret.

Je crois que quand il s’agit de privilége sur le navire, les
gages des matelots ne doivent pas avoir le méme rang que
les sauveteurs. Mais je crois bien qu’ils doivent avoir un
des premiers rangs, le premier rang peut-étre aprés les frais
de justice, lorsqu’il s’agit de privilége sur le fret, car le
capitaine et les matelots sont ceux qui ont contribué a
gagner le {ret et je crois qu’en cette matiére, nous ne pou-
vons pas donner sur le fret d’autres priviléges qui pour-
raient primer ceux des gages de 1'équipage ; mais je crois
aussi que le tout premier rang qui revient a4 'équipage sur
le fret, ne leur revient plus sur le navire.

Je pense bien que sur ces questions, I'accord pourra se
faire, mais la question est plus ardue quand il s’agit du
privilége d’abordage. M. Carver met la créance du chef
d’abordage au méme rang que la créance pour sauvetage.
Je crois que nous pouvons tous étre d’accord pour accorder
un privilége a la créance du chef d’abordage : il y a certai-
nes lois qui admettent ce privilége; il y en a qui ne 'admet-
tent pas.

Je crois que nous ne devons pas défendre ce dernier
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systeme parce que ce serait accorder une certaine immunité

au navire pour les dommages qu'il causerait par abordage.

Par exemple, il pourrait arriver que le propriétaire prenne

une hypothéque maritime sur son navire, et dans ce cas,

comme le navire endommagé n’aurait pas de privilége, son’
action serait complétement stérile, et il ne pourrait rien

obtenir parce que le navire abordeur serait & 'abri au

moyen de 'hypothéque maritime que le propriétaire pour-

rait avoir inscrite pour la valeur de son navire,

Nous sommes donc d’accord qu'il faut accorder un pri-
vilége.

Mais je ne crois pas que nous devons svivre M. Carver
quand il dit que nous devons accorder a ce privilege le
méme rang qu’aux créances pour sauvetage. Sije me rap-
pelle bien, cette question a eté proposée a la conférence
d’Amsterdam et y a été complétement rejetée, et je crois
quant & moi qu’elle I'a été & juste titre; car s'il s’agit 1a des
priviléges maritimes qui surgissent de la navigation, ce n’est
en tout cas pas un privilege qui doit avoir le méme rang
que des créances du chef de sauvetage.

Je crois que nous devons mettre d’abord les créances
du chef de sauvetage,puis les créances pour gages du capi-
taine et des matelots et les créances pour le crédit accorde
au capitaine pour les besoins du navire en cours de voyage.

Pour me résumer donc, je crois, et je pense que c’est
aussi l'avis de I'Association italienne de Droit Maritime,
qu'on devrait mettre au premier rang la créance du fisc et
les frais de justice ; au second rang les créances du chef
de sauvetage, et aprés seulement les créances pour remor-
quage et pilotage et j'insiste sur cette distinction, parce que
s'il s’agit d’'un pilotage ou d'un remorquage qui doivent
étre considérés comme un sauvetage, alors seulement ils
peuvent entrer dans la catégorie du sauvetage. Mais, je
n’entends parler que du pilotage et du remorquage ordi-
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naires, et mettre ceux-ci aprés ies préts consentis au capi-
taine pour les besoins de la navigation, en cours de voyage.

C’est bien la une créance maritime par excellence, et
nous ferions quelque chose d’absolument contraire aux
besoins de la navigation si nous n’admettions pas ces
créances a jouir d’une préférence.

Et c’est apres ces créances que nous pouvons admettre
celle du chef d’abordage.

Si nous ne pouvons nous metre d’accord sur ce point,
alors il faut suivre le systéme dont a parlé M. le Professeur
Hennebicq : il faut faire des transactions, des compromis,
et réserver aux lois nationales de régler certains priviléges,
de la fagon qu’ils croiront la meilleure. Tandis que si nous
pouvons nous mettre d’accord pour admettre un privilege
en faveur de I'abordé apres les priviléeges pour les gages
de T'équipage, les frais de sauvetage, nous pourrons finir
par nous mettre d’accord.

(Verbal transiation by Mr. Louis FrANCK).

Dr. Berlingieri said that soine distinctiou should be made between
maritime liens aud claims privileged at commnion law, such as mort-
gages and other siilar things. The difficulty arose where tliey had to
settle in what way that distinction had to be applied. Going through
the lists of privileged rights as applied to the treaty, lie objected to
putting on the same rank ordinary pilotage aud towage, on the one
liand aud salvage on the other. Salvage deserved preference. There
should also be a distinction on that poiut between the ship aud
between the freight. Wages had contributed to malke the freight, and
shiould have a first-class privilege so far as freight was concerned,
but did uot deserve the same sympathy and the same order of privi-
lege as far as the ship itself was concerued. As to collisions, Lie agreed
that a privileged right shiould be allowed to that claim, but he objec-
ted to giving it the same rank as salvage. On no account should
salvage be discouraged, and on no account should that be a reason
for not yetting anything. He therefore, was of opimon that salvage
shionld be put first after the other two items iu the treaty, aud that
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pilotage and towage should also be put amongst things supplied during
the voyage, and then collision claims should be allowed to rank.

M. Benj. MOREL-SPIERS (Dunkerque) : L’association
francaise de droit maritime était assez disposée a se rallier
a la proposition faite par la Commission internationale. Je
vous demande seulement l'autorisation de présenter quel-
ques observations personnelles que m’ont suggérées les treés
éloquentes remarques de M. Carver d’une part et de
M. Hennebicq d’autre part, qui ont si clairement fait res-
sortir les grands différences existant entre le systéme con-
tinental et le systéme anglais.

Il y a quelques points qui sont déja acquis au débat et
nous savons d'une fagon définitive que le privilége mari-
time, dans lopinion générale est d’une nature spéciale,
qu’il n’est pas acquis définitivement mais qu’il doit étre
sujet aux vissicitudes du voyage, et c’est pour cette raison,
qui est & mon avis de trés grande valeur,qu’a la conférence
d’Amsterdam, nous nous sommes ralliés a la proposition
que vous avez devant vous.

Nous admettons donc que le privilége pour abordage ne
doit pas étre exclu de notre code; mais la question est de
savoir quel est le rang qu’il faut lui accorder : doit-il avoir
la preférence sur le privilége pour assistance, ou doit-on
lui donner un rang inférieur ?

Nous avons déja vu, par la discussion précédente, com-
bien le désaccord est grand sur ce point. Les uns veulent
mettre au premier rang le privilége de I'abordé pour la
raison que celui qui est victime d’un abordage n’ayant pas
contracté, doit étre mieux placé que celui qui a contracté;
d’autres, au contraire, sans grande raison, veulent le met-
tre a la fin, aprés tous les autres priviléges; d’autres enfin
sont d’avis qu’il y a lieu de I'admettre, par transaction,
entre le premier et le quatriéme rang.
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Je crois quant a moi qu'il y aurait moyen d’arriver 4 une
transaction; ce serait d’énumérer, de bien préciser quels
seront les priviléges en laissant ensuite aux hasards de la
navigation le soin de déterminer quel sera l'ordre des
privileges.

Il y a évidemment une exception & faire pour les créan-
ces de droit commun, les taxes obligatoires, etc., mais cela
fait, on pourrait se borner 4 l'énumération des priviléges
en se contentant d'une formule générale: d’une part les
priviléges des tiers qui ont contracté avec le navire et
d’autre part ceux qui ont conservé le gage commun, qui
ont permis de continuer ou de terminer le voyage, en
décidant que pour ces créances, on suivra l'ordre inverse
des dates.

Voila, dans cet ordre d’idées, le contre-projet pour
I'article 3 que j'ai 'honneur de soumettre 4 la conférence.

On mettrait donc: en premier lieu, les frais de justice,
taxes et impdts obligatoires ; c’est 14 une simple énuméra-
tion; ensecondlieules créances pour préjudicesoccasionnés
a des tiers par abordage ou autres accidents maritimes,
pour avaries et manquants aux marchandises transportées,
pour part contributive du navire en avarie commune ;

En troisieme lieu, les créances contractuelles pour
services ayant conservé le gage commun ou reconnus
indispensables pour permettre au navire de continuer et de
terminer son voyage.

Cette formule, MM., est plus générale ; elle comprend,
par exemple, le remorquage. Je crois qu'il est dangereux de
stipuler plus spécialement les créances pour remorquage.
Si le navire est sauvé, ces créances seront comprises dans
les termes généraux de ma proposition. Supposez qu’un
navire arrive devant le port, mais qu'il soit indispensable
pour lui permettre d'y arriver, de se faire remorquer ; dans
ce cas, cette créance sera privilégiée, parce que ce sera
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une créance nécessaire pour terminer le voyage. Mais
prenez au contraire un navire qui arrive 4 un port d’'ordre
et qui doit de la se rendre a Anvers mais les vents sont
contraires et le capitaine, pour épargner le temps, prend
un remorqueur. Dans ce cas, cette créance n’aura pas ce
caractére d’'urgente nécessité.

Ma proposition vise donc en réalité les créances qui ont
conservé le gage commun.

Aprés cette énumération, il faut stipuler que les créances
du dernier voyage doivent primer celles d'un voyage anté-
rieur. Entre créanciers du méme voyage, et a 'exception
des frais visés sous le n® 1, c-a-d. des taxes, frais de jus-
tice, droits du trésor, la priorité des priviléges est en
raison inverse de 'ordre des dates auxquelles les priviléges
ont pris naissance.

Ce systéme a tout au moins, 4 défaut d’autre mérite,
celui de la simplicité.

J’ajoute, au sujet des créances pour les gages du capi-
taine et de I'équipage, que je me rallie 4 M. Carver et aux
autres orateurs pour leur donner le premier rang. « Les
gages du capitaine et de I’équipage pour le voyage en cours
avec une durée maximum de 12 mois. » Il est évident que
cette créance va se trouver la derniére en date et dans ces
conditions, elle se trouvera premiére. Nous serions donc
completement d’accord pour que cette créance vienne
immédiatement aprés les frais de justices, taxes obliga-
toires, etc.

(Verbal translation by M. Gow.}

M. Benjy. MoreL-SpIERS pointed out that the French Association in
{hemnselves were quite ready in certain poiuts {o admit the special
character of the venture, but they were not sure that a casc of this
kind could be done. He proposed, as a kind of compromise, to class
all privileged liens in three classes : First, to cover taxes, etc. ; second-
ly to cover damages to third parties or cargo, and, thirdly to debts of
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contract for services rendered and for necessaries obtained on the
voyage. He pointed out that the order of the lien for towage should
depend upou the circunsiances under which the towage had been
undertaken, and said it would not be fair to rank a towage which has
been hired to save the ship as towage simply resorted to in order to
save time on the voyage, or to save further expense to the captain.
Within those separate classes he was willing to allow the system of
taking the inverse order in which they occurred. With respect to the
wages of seamen, he was quite willing they should be put in the
second class between damage and the liens of third parties. They were
actually the last to attach in point of date, and on the system of
inverse order of date would be the first to rank.

Mr. JAMES SimPsoN (general manager of the Bank of
Liverpool) : Your secretary suggested I should attend this
afternoon’s conference because the subject of mortgages
and liens was to be under discussion. That subject inter-
ests bankers, and it is only from a banker’s point of view
I would at all like to sav a word or two about it. First of
all, T would like to say the most important thing from our
point of view is to have certainty with regard to the nature
of the different liens, and the priority of the claims. If we
are to have certainty there most be certainty as to what
different ranks these different claims take all over the
world. Then it is a much more simple matter to insure and
cover yourselves in all possible risks in advancing to
shipowners, or in advancing in connection with ships at
all. The general idea that prevails in English law as des-
cribed by Mr. Carver, under which some certainty would
be attained in the order of claims, is a very wise idea, and
one which, with some modifications perhaps, may be
adopted generally all over the world. With regard to those
modifications it requires an expert to speak, but from the
point of view of the banker. and I should say underwriter
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— and the two interests are very similar — it seems to me
that everything ought to be done to encourage salvage,
and therefore I should distinctly put salvage—claim first.
Everything next ought to be done to discourage careless
navigation and to indemnify the parties who suffer inno-
cently in consequence of careless navigation, and therefore
I should put second collision, and then, of course,
there are the wages, pilotage, and other very necessary
services rendered to the ship; but the one claim
which I should put last would be claims for shortage
of cargo, because it seems to me anyone shipping
cargo does share to a certain extent in the prosperity
of the venture, and, on the other hand, in priority
to the claimns for shortage of cargo I shiould certainly put
the claims of those creditors who are financing the ship,
those who are supplying the disbursements, those who are
supplying the stores at different ports all over the world
and who are taking simply the master’s bills in payment.
I think those bills ought to come in in priority to any claim
by the owners of the cargo. The only other point to which
I would like to refer is this, that it would be an extremely
awkward thing if there were any uncertainty—in fact, it is
at present an awkward thing that there should be any
uncertainty—as to the time when a lien expires. There
ought to be, it seems to me, some mode, either the mode
proposed by the draft treaty before us, some mode of
limiting the time during which a lien shall run—to twelve
months say, or of advertising in recognised maritime
centres and maritime journals, the fact of the existence of
liens, but on the whole the time limit commends itself to
my judgment. The main thing, as I said before, it seems
to me from the lender’s point of view would be to attain
uniformity and certainty.
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(Tvaduction orale par M. Louis Franck).

M. Simpsou a dit que cette question des priviléges iutéresse bean-
coup les banquiers. Ce qui lenr importe, c’est d’avoir nne certitude,
un systéme clair et précis.

Il lui semble qu’il fant enconrager le sanvetage et placer par consé-
quent la créance du sanvetenr avant la réclamation du chefd’abordage.

Aprés cela, il considére qu’il est de 'intérét général de la navigation
que les persounes qui sans leur faute souffrent un dommage, — et par
conséqueunt aussi 'abordé, — aieut un recours privilégié. Puis vien-
drout les contractants. Parmi ceux-la sout les chargeurs et M. Simpson
peuse que leurs réclamations sont moius intéressantes que celles des
persounnes qui oul fait des avauces an navire pour lui peruettre de
termiuer le voyage.

M. Simpson ajoute q'u’une autre question essentielle c’est de fixer
nn temps pendant lequel le caractére privilégié des créances se main-
tiendrait. Il fant avaut tout que l'on sorte de Uincertitude qui régne
actuellement.

Mr. R. G. MARSDEN (London) : There are many Acts
in England, such as Acts relating to wreck-raising charges,
and I am not sure the light ducs also, which are created
by acts which are not generally known, and which I think
will require a special provision as regards England in the
wording of this treaty. It will be an extremely difficult
thing for a Government to interfere with those Acts. The
same remark applies, I think, to some of the public
charges. I do not think they would come under this word-
ing « public charges ». T do not think all of them would
correspond.

The PRESIDENT : You do not think they would fall
under charges under « public dues » ? You would desire
some word of that kind, say « statutory charges » ?

Mr. MARSDEN : Something of that kind, I think, those
Acts would require.
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The PRESIDENT : Mr Marsden has pointed out that the
first clause of Article 3, naming judicial costs, taxes, and
public dues, does not cover a class of claims which the
legislation of this country has created in the form of special
charges connected with wrecks and wreck-raising, and
other matters, and which ought to be covered by some-
thing more full than the mere word « taxes » because they
are not taxes, but special charges upon special things of
which he, who has a very great knowledge of these matters,
says there are a considerable number under Acts of Parlia-
ment.

M. Louis Benvovits (Fiume) : Je désire seulement
faire remarquer que j'accepte lordre de larticle 3 de
l’avant-projet.

Mais dans l'article C, on dit que les créances figurant
a un méme numéro dans cet article viennent au marc le
franc, tandis que dans le paragraphe I de l'art. 3, on énu-
mere les créances pour frais de justice, taxes, etc. Main-
tenant, au point de vue de la pratique, je voudrais vous
faire remarquer que le juge, en lisant cet article, compren-
dra qu'il faut tout d’abord prélever les frais de justice, et
si apreés il reste encore quelque chose, les taxes et ainsi de
suite. Il me semble qu’il y aurait donc la une contradic-
tion avec 'autre article.

(Verbal translation by M. FraNck).

Mr Benvovirs : said as far as he was concerned he agreed with all
in Article 3 as it stood. He inquired whether there was any contra-
diction between the statement in Aiticle 5, that « those claims which
are classed under the same number in that article will have equal
rights, » and the one in Article 3, where there is a numerons list —
taxes, public dues, &c. He thought a judge looking at that would say,
first come costs, then taxes, and then custody costs.
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M. Louis FrRaNck (Anvers). D’aprés moi, quand vous
énoncez cinq catégories, et que vous dites ensuite que les
créances figurant dans une méme catégorie viendront au
marc le franc, cela veut évideinment dire que ces créances
auront une proportion égale.

M. BenvoviTs (Fiume). Mais dans la pratique, le juge
lira d’abord « frais de justice », et ceux-ci payés, il se
pourrait bien qu’il ne reste plus rien pour les autres créan-
ces de la catégorie.

Mr. Louis FrRANCK. En tout cas, je crois pouvoir vous
dire qu’il n'y a pas de doute 4 ce sujet.

Mr. JusicE KENNEDY (president). I will just point out to
Mr. Benyovits that his difficulty arises with regard to the
mere wording of part of the article. Articles 3 and 5 we
shall deal with when we come to take them article by article.
‘We will then be able to bring forward any motion as to the
wording. At present we are discussing the general principles
of the whole scheme.

M. CHARLES LE JEUNE (Anvers). L’échange de vues
auquel nous venons d’assister est particuliérement intéres-
sant par la variété des idées qui ont été développées
devant nous et assurément, ces idées variées donnent
matiére 4 ample réflexion. Cependant, il semble qu’au fur
el 3 mesure que cette discussion s’avance, il se fasse un
peu de clarté dans nos esprits et que les idées générales
pourraient arriver a se dégager d'une fagon satisfaisante.

Le seul point qui semble encore en ce moment sujet a
difficulté assez réelle, c’est le privilége du chef d’abordage.
Pour les autres points, il ne semble pas que nous soyons
en désaccord effectif.
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Les détails, nous y passerons plus tard ; pour le niorhent
occupons-nous des principes.

Je pense, en ce qui me concerne, devoir appuyer dans
une assez large mesure le point de vue émis par '’hono-
rable M. Simpson. Je le trouve excessivement juste et
conforme a l'état actuel du commerce et de la navigation.
Il est en effet certain que grace a 'assurance qui est a la
base de toutes les opérations maritimes aujourd’hui, on
peut viser a rendre les priviléges aussi peu nombreux que
possible, de maniére 4 donner au crédit maritime une
assiette solide. Pour cette raison, MM. je crois qu’il faut
envisager les choses a peu prés dans l'ordre suivant. Le
navire a besoin du crédit; le navirc, que grévent souvent
des hypothéques, des mortgages, est un gage qui doit se
trouver pour le préteur dans des conditions claires. Clest
ce qu'a demandé M. Simpson et c’est ce qui me parait
parfaitement juste, car les difficultés commencent le jour
ou des priviléges occultes, que 'on ne peut pas connaitre,
viennent enlever toute sécurité au préteur. Ces privileges,
dans une certaine mesure, peuvent étre garantis quand ils
ont une cause maritime, un accident maritime a leur base,
et c'est pour cette raison que je crois qu’autant que
possible il faut, dans 'appréciation du privilége, envisager
sa cause. Cela est d’autant plus nécessaire parce que, en
raison de la limitation de la responsabilité, certaines
créances n'ont d’autre gage que le navire lui-méme. Si
vous entremélez a la fois des créances qui ont l'action
personnelle et d’autres créances qui n'ont devant elles que
le navire, vous vous trouverez enlever a ce créancier qui
n’a devant lui que l'action réelle une large part de ses
garanties. .

Pour cette raison, je crois qu'il faut envisager les choses
de la fagon suivante : que les créances maritimes dont les
risques peuvent donner lieu a l'assurance doivent étre
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considérées comme plus dignes d'intérét que celles des
créanciers ordinaires ayant fait un crédit personnel i
I'armateur, et je crois que dans cet ordre d’idées, vous
devrez supprimer le pilotage ou tout au moins le remor-
quage ordinaire. Il n'y a vraiment aucune raison parti-
culiere pour trouver la une cause de privilége. C'est un
de ces nombreux services ordinaires que I'on rend a la
navigation, a l'armateur, et de méme que d’autres créan-
ciers qui font crédit 4 cet armateur pour les petites
sommes qui leur sont dues, ceux-ci peuvent le faire de la
méme fagon.

Je ne dirai rien des gages du capitaine et de I'équipage.
Il faut évidemment maintenir ce privilége d’une nature
délicate, au premier rang.

Quant aux deébours du capitaine et des avances pour le
navire pendant le dernier voyage, j'abonde dans les idées
de M. le professeur Berlingieri. Il est évident d’ailleurs
qu’il ne peut s’agir ici que de dépenses faites dans le cours
du voyage pour les besoins indispensables du ravitaille-
ment, pour des réparations urgentes au navire, afin de lui
permettre d’accomplir son voyage. Cette idée n’est pas
exprimée dans l'avant-projet, et il devrait étre complété
dans ce sens.

Pour les préts a la grosse, je ferai les mémes remarques.
Dans certaines lois il existe un genre de prét a la grosse
qui n’est qu'une hypothéque maritime. Sous ce rapport,
I'avant-projet demande une modification.

Restent alors sous le N° 5 « les dommages-intéréts pour
avaries et manquants, les créances pour réparations, four-
nitures, victuailles, équipement, main-d’ceuvre, pour autant
seulement que ces créances soient nées et exercées au
port ou le navire se trouve ou dans les ports du méme
pays ou il fait escale pendant le méme voyage. »
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Cet ensemble est si complexe qu'il faudrait y trouver
une simplification.

Jarrive maintenant a lobjet principal : aux créances
causées par abordage.

C’est1a qu’est évidemmentle conflit et je me suis apergu,
avec une certaine satisfaction que sur ce point il y avait
une différence entre les idées de I'honorable M. Simpson
et celles de M. Carver et que nous trouvons déja la un
terrain de transaction. — M. Simpson place, lui, la
créance du chef d’abordage aprés celle du chef de sauve-
tage et se rapproche par conséquent de I'idée continentale,
et je pense que réellement, il ne semble pas qu'aucune
raison décisive ait été donnée jusqu’a présent pour accor-
der 4 cette créance d’abordage le méme rang qu'a la
créance pour sauvetage. Il est certain que celui qui a
conservé le navire, celui qui a été cause que le créancier
pour abordage regoit une indemnité, mérite la préférence.
A défaut d’elle, ce créancier n’'aurait touché aucune espéce
d’indemnité. Il faut donc qu’elle passe avant. Il est inad-
missible que celut qui a sauvé ou gardé votre bien soit
privé du fruit de ses efforts. C’est une idée qui du point de
vue de la justice ne me parait pas soutenable. Elle n’a
d’autre fondement que le principe général qui a semblé
prévaloir en Angleterre, qu’un créancier qui n’a pas con-
tracté est plus intéressant que celui qui I'a fait. Or, quand
il s’agit du contrat d’assistance il n'y a qu'un contrat
précaire car il peut étre rescindé. Mais méme dans les
créances d’abordage, il y a une certaine nuance, st vous
les examinez bien 4 fond ; ces créances sont a la fois des
créances de tiers et des créances de chargeurs a bord du
navire lui-méme. Et je me demande, dans ces conditions,
st vous allez faire une nouvelle distinction et si parmi
ces créanciers, vous allez distinguer ceux qui sont de
simples tiers et les chargeurs du navire en faute qui sont
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des contractants. Il faudrait donc la faire une catégorie
spéciale. '

Je crois que, tout bien considéré, nous parviendrons, —
si du c6té de ’Angleterre, nous ne nous trouvons pas en
présence d’'une idée absolument arrétée, — nous parvien-
drons a nous mettre d’accord sur un ordre qui peut satis-
faire tout le monde.

Mais la question me parait un peu grosse a résoudre
sans avoir sous les yeux les nombreux amendements qui
ont été déposés entre les mains de M. le Président et je
me demande, pour une question aussi difficile que celle-ci,
'l n’y aurait pas grand intérét a faire imprimer ces divers
amendements et a les faire remettre demain matin au début
de la séance.

(Verbal translation by Mr. Gow)

M. Le JeunE (Belginm) said it seemed to him that they were coming
to some common form of understanding. He generally approved to the
ideas expressed by Mr. Simpson. What he thought was wanted was
that those persons, such as bankers and others who give credit to the
ship, might be able to look to their insurance. Therefore, he argued,
as few privileges as possible were wanted, and they should know
exactly what those privileges were. One of the elements of the problem
was, {herefore, to consider the claims and the causes which were to
be considered as being capable of insurance in this way, that a man
who lent money upon the ship might be able to insure himself against
the risk of a claim of that sort arising. The second element was that
they must consider that under the law of limited liabilily some persons
can only look to the ship. On the other hand, you must be careful as
to the claims under the common law which you bring in. Passing
then to Article 3, M. Le Jeune made some observations as to the
various items of this article, saying that pilotage and towage could be
omitted as being claims for which the creditors could easily provide
themselves without having a privilege and a lien. Passing on, the
spealer said that, as far as the wording of No. 5 was concerned, it
should be expressed therein that master’s disbursements, bottomry
bonds, and similar things should only have a privileged claim so far
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as those were contracted for the necessities of the voyage, for in some
countries a bottomry bond might be taken before the ship left the
port, and a bottomry bond of that kind should. in his opinion, ouly
act as a wmortgage. Coming then to what he regarded as the most
important part of the debate viz., the collision claim, M. Le Jeune
suggested that some form of compromise might be found, perhaps in
the way suggested by Mr. Simpson. The latter had differed from Mr.
Carver on the fact that salvage should rank before collision, and he
thought Mr Carver was placing lien for collision damage under the
same head, whereas Mr. Simpson was of opinion that collision should
rank first and that damage should come aftersvards. In conclusion, M.
Le Jeune thought that the amendments should be printed for Saturday,
so that they could come to somne arrangement on the matter.

The PRESIDENT : There is one point upon which Mr.
Carver would like to say a few words — upon a point
which has arisen since he was good enough to address us.

Dr. ALFRED SIEVEKING (Germany) : I only want to say,
Mr. President and gentlemen, on behalf of the German
delegates, that we adhere to the view expressed by M. Le
Jeune. That is all that I was going to say.

MR. CARVER. I think that this discussion brings out
certain smaller matters which we need not dwell upon at
the present moment ; for instance, as regards pilotage and
towage, but they are small matters, and I think it is very
difficult indeed to separate pilotage and towage from what
has been put into the first category, and then to separate
them from salvage. I will not enlarge about that at the
present time. The one point which seems to me to come
out in this discussion as a point of difference is this : How
ought you to compare a salvage claim with a collision
claim ? That is the real issue. I think, between us, I entirely
appreciate the view that has been put forward by several
speakers. Mr Simpson, for instance, thought you ought to
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reward salvors if you éan, and therefore Mr. Simnpson says
put them first. M. Le Jeune says put them first too. Then
Dr. Sieveking re-echoes M. Le Jeune, and of course, that
is a very plausible and bright view. But think for a moment
what it is that you are insisting upon. Salvage ordinarily
does come firstupon our principle, because salvage is nearly
always the last thing that happens before the ship is sold.
Therefore it is not ordinarily necessary to make a seperate
category for salvage, and it is highly desirable to make as
few categories as you can do with, because exceptional
cases do arise in which the category becomes an injustice
to a hard and fast line. Now let me give you an illustration,
if I may, which happened in Liverpool here not very many
years ago. A ship was brought into port by salvors and was
anchored. She broke away from her moorings and did
damage. Now in that case there is really no particular
justice for allowing a salvor to come before the damage
claimant, because the salvors do not complete their work.
They had got her to a certain point, and they left her there
but from that time forward they surely are taking the risks
of the ship. There is no particular ground of justice for
making them come before the claim of the damage which
was suffered afterwards. Now that is a very exceptional
case, because as I say, ordinarily the salvor is the man who
brings the vessel to port and has the last claim upon the
vessel, and he, therefore, in order to save time — I mean
according to the ordinary rule the last comes first, and he
will get the first ; and so I urge you to consider that — is
it necessary to make a separate category, and I submit to
you that it is not necessary, that in that exceptional case
in which the salvor is not the last claimant he ought not to
be the first to receive it — I mean the last whose claim
shall arise, because you may take another case. Suppose a
salvage is done away at sea and you have not got a port
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immediately at hand in which to refer the ship. She has to
be taken somewhere ; surely the salvor is running the risks
and properly running the risks, of that subsequent transit,
and supposing in that subsequent transit another salvage
took place, it ought to come before the first. Supposing it
is necessary to take up money on bottomry for completing
the voyage and getting in a place were the vessel can be
sold. That ought to come before the salvor. The salvor is
a man who in his particular case, though I have no doubt
it is a very extraordinary case, is running the risks of the
subsequent voyage, and unless that subsequent voyage is
accomplished and the ship 1s brought home to safety he
will not get his claim at all, and therefore I suggest that
there is really no injustice in putting the two in the same
category. Itis all covered by the rule that the last service
shall be paid first.

(Traduction orale pav M. Lx JEUNE).

M. Carver nous a exposé ses vies, je pcuse, au sujet de certaines
observations qui ont été faites et il a particuliéremnent insisté sur la
derniére question qui nous divise le plus : celle du sauvetage et de
labordage. Il nous a fait remarquer, comme il 'avait déja fait dans sa
précédente allocution, qu'ily a la un risque devant inévitablement
peser sur le sauveteur et que ce risque, naturellement inhérant a son
aventure, ne doit pas lui étre épargné; qu'il ne voit donc pas pour
quelle raison ce sauveteur éventuellement devrait étre privilégié
avanl, par exemple, le prét a la grosse fait ultérieurement pour con-
server le navire et le mener a bon port.

Puis, il a fait remarquer qu’en général ce sauvetage ne faisait pas
encourir, par la nature des services eux-mémes, un grand risque, cn
matiére de priviléges, a d’autres créanciers, parce que ce sauvelage
s’effectuc ordinairement tout prés de la destination; et que ce n’est
que dans des cas absolument exceptionnels qu'il en est autrement.

Donc, le plus souvent, 'exercice méme du privilége aurait lieu de
telle sorte qu'il ne powrrait pas étre frustré de ses droits et il ne voit
pas pour quelle 1aison il fandrait que le privilége du sauvetenr passit
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avant celni de l'abordé; et en conclusion, M. Carver croit qu’on
pomrrait les mettre dans la méme catégorie.

The PreSIDENT : Now, gentlemen, I think it is time
for this session, at your convenience, to rise. We shall not
have very much time, I am afraid, to-morrow; but in
order to make the Dbest use of our time I think that the
suggestion of M. Le Jeune should be followed, and those
who have made up their minds as to any particular amend-
ment which they wish to have put—would they kindly put
it on paper and give it to the Bureau, with the proposer
and seconder, so that we may, in dealing so far as we can
deal to-morrow with these various articles, save as much
time as possible in asking the conference for their opinion.
We will adjourn now until half-past nine to-morrow
morning.

The meeting ajourned til Saturday.

La seance est levee.
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Closing proceedings. — Séance de cloture.

Maritime Mortgages & Liens on Ships

(DISCUSSION CONTINUED)

Hypothéques et priviléges Maritimes

(CONTINUATION DE LA DISCUSSION)

The sitting opened, Mr. Justice KeEnNNEDY, president, in the chair.

La séance est ouverte sous la présidence de M. Justice KeNNEDY,

Président

Dr. ANT. Vio (Fiume). Die verschiedene Forderungen
welche ein Schiff belasten kénnen, kénnen in verschiedenen
Klassen geteilt werden, und diese Vertheiling soll nach
der Art der Forderungen geschehen,

In der ersten Gruppe kommen die Forderungen fiir
Leistungen und Auslagen die gemacht sind nach Ankunft
des Schiffes im Hafen weil sie gemacht worden sind fiir
die nothwendigen Bediirfnissen des Schiffes, sowie die
Auslagen zum Verwerthen des Schiffes. Dass diese Aus-
lage und diese Leistungen allen anderen Forderungen
vorgehen sollen, scheint mir gerechtfertigt, weil ohne diesen
Auslagen die iibrigen Glaiibiger ihre Rechte auch selbst
nicht austiben kénnen.
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« Les frais de justice, faits dans !'intérét commun des
« créanciers, pour des actes conservatoires et d’exécution
« sur le navire; 2) les frais de garde du navire, non com-
« pris dans le n° 1, depuis le moment de son arrivée au
« port d’exécution jusqu’a la vente. »

Obwohl diese verschiedene Forderungen in erster Linie
kommen sollen, kommt aber jetzt die Frage, ob sie auch
allen in einer Klasse stehen sollen, oder ob man sonst noch
Unterabteilungen machen wird.

Mehrere Gesetzten haben hier auch ein Unterschied
angenommen und setzen sie in einer gewissen Ordnung.
Ich bin auch der Meinung dass die verschiedene Forde-
rungen nicht auf dieselbe Reihe stehen Lkénnen aber ich
glaube dass es besser wiire weitere Unterabtheilungen zu
machen, und zwar wie ich eben sagte.

Falls aber diese Detail-Frage zu viel Schwierigkeiten
anbringen sollte,werde ich mit einer Gruppe zufrieden sein ;
daran muss ich aber halten dass die eben genannten Forde-
rungen allen anderen vorgehen.

Die folgende Gruppe besteht aus den Forderungen die
vor der Ankunft des Schiffes im Hafen enstanden ; zwei-
tens giebt es noch die Forderungen das Kapitins und der
Matrosen die das Schiff zum Hafen einbringen.

Solche Forderungen wie Lotsengelder, und Schlepplohn,
sowie Hafenabgaben sollen natiirlich den vertraglichen
Pfandrechten vorgehen, denn sie waren dem Schiffe noth-
wendig um im Hafen zu glangen. Auch das Lohn des
Kapitins und der Matrosen ist nothwendig damit das
Schiff zur Bestimmung Lkomme ; denn falls der Kapitin
und die Matrose zu flrchten hitten dass ihr Lohn ihnen
nicht bezahlt werden sollte, imfolge spiiterer Schulden, so
konnte es leicht geshehen dass sie ihre Dienste verweigern
wiirden, und in solchen Falle wiirden auch die Forde-
rungen der anderen Gldubiger in Gefahr kommen. Des-
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halb bin ich der Meinung wir sollen auch den Forderun-
gen des Kapitins und der Matrosen einen Platz einrdumen
vor den spiter entstehenden Forderungen.

Was nun aber die Gerichtskosten betrifft, so giebt es
doch auch eine Ursache weshalb diese vor den anderen
Forderungen miissen ; wir wissen ja gar wolhl dass die
verschiedenen Staaten so leicht auf ihren Rechten nicht
verzichten werden ; wir haben daher eine zweite Gruppe
der Forderungen die in erster Reihe kommen. Nun wird
man fragen welche Forderungen den Vorzug haben werden;
nach meiner Ansicht diejenige der Schiffsleute; aber weil
ich Grund habe zu glauben dass die Staaten das nicht aner-
kennen werden, so bin ich geneigt die Gerichtkosten in
erster Linie anzunehmen.

Weiter kommen die Forderungen fir Hilfeleistung,
Killisions-Schaden, allgemeine Haverie, das Darlehen fur
dringende Bedirfnissen des Schiffes, Auslagen die der
Kapitin aus seinem eigenen Gelde macht oder Obligationen
die er aufnimmt,das alles miissen wir in Anbetracht nehmen.
Sie sollen auch privilegirt sein, denn diese Auslagen und
Obligationen sind auch zu Gunsten des Schiffes und der
anderen Forderugen gemacht worden. Die Bergung, Hilfe-
leistung, Grosse-Haverie, das alles ist augenscheinlich auch
zu Gunsten des Schiffes und der Ladung, damit das Schiff
zum Bestimmungsort angelangen kénne. Ohne diesen Lkén-
nen die andere Gliubiger selbst nichts erhalten.

Eine Konsequenz dieser Theorie ist dass eine Hilfeleis-
tung, eine allgemeine Ilaverie, eine Bergung, u. s. w. die
spéter stattfinden, auch wieder vor gleichen Ereignissen
die friher stattfunden, kommen sollen, denn sie haben die
Rechten der anderen Gliubiger gesichert.

Hier kommt eine Frage die schon wihrend der Amster-
dammer Konferenz zur Discussion ist gekommen. Man
wird noch mal erwidern dass ein solches System ein
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Gefahr darstellen wird fiir das maritime Krédit; doch
muss ich bei meiner frilheren Ansicht festhalten; die
Gliubiger die in contractlichem Verhiltniss stehen konnen
ihr Risiko auch durch Versicherung decken; es steht
ihnen dabei auch offen einem unsichern Debitoren Kredit
zu verweigern; nun ist es aber sicher dass die Gldubiger
die Kollisions-Schaden erlitten haben, nicht in derselben
Lage sind.

Weiter muss ich noch bemerken dass, falls wir die ver-
traglichen Pfandrechten vor anderen Glaubigern stellen,
koénnte der Rheder sein Schiff leicht mit so vielen Ptand-
rechten absichtlich beschweren dass er thatsichlich frei
von aller Haftung bleiben wiirde fiir jede Kollision.

Die Frage ist nur in welcher Gruppe Sie die Kollisions-
Klage aufnehmen werden. Nach dem Englischen Gesetz
kommt diese Forderung in erster Reihe, gleichzeitig mit
Hilfeleistung und Haverie. Wenn Sie aber logisch sein
wollen und Sie sich bei einem Princip halten wollen,
miissen Sie doch gestehen dass Kollisions-Schaden doch
nicht dieselbe Rechte wie z B. Hilfeleistung, haben diirfen.
Zwar litt der Rheder, imfolge einer Kollision, einen
Schaden, aber auch die andere Gliubiger falls sie ihre
Rechte nicht ausiiben kénnen.

Das ist daher nicht ein geniigender Grund um die Kolli-
sions-KKlage den Vorzug zu geben vor den erst-genannten
Forderungen. Diese letztere haben ihre Leistungen geop-
fert zum allgemeinen Interesse, weil der Kollisions-Gliu-
biger nur imfolge einer « fortune de nier » gelitten hat.

Falls, wihrend einer Reise, es eine Kollision gegeben
hat nach einer Hilfeleistung, wiirde es ohne Zweifel
unrecht sein dass der Hilleleister seine Rechte verlieren
wirde ; falls aber die Hilfeleistung nach der Kollision
stattgefunden hat, so ist es doch selbstverstindlich dass
der letztere Gliubiger die Rechte des vorigen geschiitzt
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hat. Wenn wir aber das allgemeine Princip annehmen dass
die Forderung fiir Kollisions-Schaden in derselben Rethe
mit der Hilfeleistung kommt, haben wir die unrechte Kon-
sequenz die ich soeben angedeutet habe.

Obschon ich gar nicht der Ansicht bin dass der Kolli-
sions-Glaubiger kein privilegirtes Recht haben soll, glaube
ich doch dass er nur nach dem Hilfeleister kommen soll.

(Verbal translation by Mr. ALFR. SIEVEKING).

Dr Antonio Vio, Sen. proposed a new order of liens. His idea
was that the first charge shonld include those debts which ‘had
accrned after the arrival of the ship in order to maintain the ship.
The second in order shounld comnprise the pnblic charges and
wages of the master, because withont these two the ship wonld not
have arrived. The third order should give other charges and general
average, and those debts which had been incuwrred — necessarily
incmrred — in order to enable the ship to perform the voyage, and the
debts of this class shonld rank in the inverse order of dates. Then
tnrning to collisions, Dr. Vio said he considered that the only reason
for giving the lien to a collision case was that both the ship and others
had suffered damage throngh the collision. Those who had given
money to the ship suffered very heavy damage afterwards. The second
reason for giving precedence to collision over certain other classes
was that they had volmmtarily given their money into the ship,
whereas this was not the case with the collision character Dr. Vio
allnded to debts incurred during the voyage which were based npon
contracts These Dr. Vio ranlked last, becanse he said that the parties
concerned conld in inaking a contract safegnard their rights by inser-
ting certain clanses.

Mr. DoucrLas OweN (London) : Mr. President &
Gentlemen, — I propose to detain you but a very few
moments, but as a British representative I have been tur-
ning over in my mind the question of the priority of lien to
be given to salvors as against the claim of those wo have
suffered damage by collision. It seems to be rather a crux
to the English members, and we were very much impres-
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sed by the fact that our law makes no such distinction —
gives no priority, I believe — but I cannot help thinking
on consideration that this is a case where we should en-
deavour to meet the views of our Continental friends by
giving as far as possible a priority to the claims of salvors
There are several reasons why we should do so — for one
the salvors only get after that such sum as may be awarded
to them, which sum I take it, in practice, never exceeds
50 per cent. of the value of the property which they have
salved. On the other hand, the man who has suffered
damages by collision — he has the claim to the full value
of the property which is damaged, whether it be calculated
at 8/. a ton or whether it be the actual value. Therefore
the law, in a pecuniary sense, gives you the distinct priori-
ty and it is a priority which the salvors do not possess.
Then, again, the salvors frequently contract on the basis
of « No cure no pay » which is a position which entitles
them to considerable regard on the part of underwriters
and others, and finally it is in the interest of the mercan-
tile community generally — it is in the interests of life and
civilisation that the utmost consideration should be shown
to salvors. It is to the interests of all of us that salvors and
salving should be encouraged, and speaking as an under-
writer, I should never complain if the amount to which I
was entitled for damages by collision should be reduced
by the prior claim of salvors. I feel that strongly that
underwriters, so far as they are concerned, and so far as I
am entitled to speak of them, would be quite willing that
the claim of salvors should take the precedence to the
claim of other people. M. Carver gave us an exception
yesterday, showing us how it would be unfair apparently
to give that precedence, but we also know him sufficiently
well to know that he would find no difficulty in giving a
corresponding illustration in exactly the converse sense
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though at the same time we must recogunise that there may
be cases. The rule that I advocate generally should have
those exceptions, and I think that this Committee might
reasonably say that. I hope my British colleagues would
feel inclined to support me in this, that as a matter of
broad principle the claims of salvors should take preceden-
ce over the claims of those who have suffered damages by
collision, but we must recognise that there are, or at any
rate there may be, exceptions to that rule, and I think that
a meeting of this kind — that the whole subject requires
much more consideration than a meeting of this kind can
give to it, and we should content ourselves in accepting
the principle and leaving those exceptions to be found,
and dealt with as may be required by a sub-committee.
But I do feel that if this Association is ever to do any good
at all — and I believe it has done, and will do, a great
deal of good — it must needs be on the-principle of give
and take. We must not attach too much importance any of
us, whichever nation it may be, to the questton of our own
law, a law in our case with which long usage has so long
familiarised us that we may believe it is not only law, but
that it is right, and reason, and common sense, which may
or may not be the law, but to exclude the law and to re-
commend a basis which commends itself to the common-
sense of all of us, and I think on the grounds that I have
given that this is one case in which the English members
might show a disposition to give, and I hope that that will
be the view of my colleagues.

(Traduction ovale par M. Louls FRANCK)

M. Douglas Owen uous a dit qu’aprés avoir miirement réfléchi a ce
qui a &t¢ dit d’une part par plusieurs membres du Continent et d’autre
part par les explications données par les membres anglais. et notam-
ment par M. Carver, notamment sur la question de savoir comment
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il faut classer le reconrs dn chef d’abordage et d’assistance, il est
arrivé a la conclusion qn'il y a nne grande partie de vérité dans ce qui
a été dit a ce sujet par les membres du continent. Il Ini semble, dit-il,
qu'il fant placer le privilége de I'abordé immédiatement aprés celni
pour assistance, et qu'il y a pour cela de bonnes raisons.

La premiére, qui est nnc question essentiellement pratique, c'est
que le sanvetenr ne vient jamais réclamer qu'une portion de la chosc
sanvée, de telle sortec qu’en donnant au sauveteur le pas sur 1'abordé,
celni-ci tronvera tonjours un certain montant comme indemnité. Si au
contraire, vous placez 'une et 'autre créance sur le méme rang, vous
allez diminner la qnote-part du sanveteur de tont le rapport générale-
ment trés disproportionné qui existe entre 'indemnité de sauvetage et
le montant de 'indemnité d’abordage.

La seconde raison pour laquelle il fant favoriser les sanvetenrs, c’est
que trés souvent ils entreprennent ces opérations difficiles et dange-
reuses selon le principe « no cure, 120 pay ». Courant de pareils risques,
il n'est que juste que la loi en lienne compte et que lorsqu’ils ont
ainsi mérité nne rémunération, elle ne leur soit pas enlvée par le jen
des priviléges.

En troisiéme lieu. il parait bien qu'il est de I'intérét général, et sans
distinction de nations. d’encounrager de toutes maniéres, dans une
mesure raisonnable, les sanvetenrs.

Pour ces raisons, M. Donglas Owen serait d’avis de placer le
privilége de 'abordé aprés le privilége dn sanveteur, de ne point le
ranger dans le méme gronpe.

Toutefois, il lui parait possible qu'il y ait d’exceptions a faire a
ce principe et c'est pourquoi il serait d’avis de renvoyer a une sous-
commission les différentes vnes qui ont été échangées ici.

The PRESIDENT : No other gentleman seems to wish to
address the conference, and therefore, with the permission
of the conference, listening as I have done to this very
interesting discussion, I wish to make a suggestion as to
the procedure in regard to this treaty. It is quite clear that
while there are some points of difference, those points are
only of adjustment, and they are capable of adjustment best
if they are discussed 1n the way in which a small committee
can discuss them rather than an assembly of this kind,
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because, for one thing, I think that the variations of opinion
depend largely upon wording. We have got here as regards
the main question discussed the differences which can be
adjusted by placing in categories few or many — and, if I
may be permitted by the conference to express humbly my
own view, the fewer the better — categories of a number
of different relations into which a ship either by the choice
of the shipowner or his misfortune is brought. We have
got also, I cannot help feeling, no time here to-day to deal
with this treaty article by article, and a mere general
opinion on the subject with a number of reserves would be
of little or no value at all unless you can formulate your
points of difference and reserve them, nominate one by one
expressly — it seems to me that a mere general opinion
upon this treaty would be no good at all — (hear, hear) —
and although I might venture, although I must say I do not
want to create difficulties for a committee upon which I
do not sit, at the same time I am conscious also that
behind these questions which we have been discussing,
and which I hope will prove to be the only questions re-
quiring very serious adjustment by those who have to
consider them, tliere are also matters that have occurred
to me listening here which will require consideration in
order to make this treaty so perfect that a future conference
can accept it without practically any alteration. Speaking
for a moment as a listener here, and bringing to the con-
sideration one’s study of the law, it seems to me that, for
exemple, both in Article 3 and Article 5 there is a matter
which certainly would have to be more definitely stated
before a workable treaty ought to be accepted by a business
conference, and those words especially « same voyage » and
«last voyage. » The word «voyage » is obviously capable of
various interpretations bearing upon this very matter of
priorities and knowing the way in which many ships make
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voyages now, calling at many ports — each of them may, in
a sense, be treated as a destination — looking at the habit
of many ships of many nations, but certainly of England,
to make contracts for voyages which are really round
voyages, I think that that at any rate is a matter which will
require some explanatory clause in it of what the conference
here, if it should adopt the treaty, means when it uses the
words « same voyage » and « last voyage, » because all
these epithets are important epithets. Lastly, I should
suggest that we should have to consider, possibly carefully,
in Article 6, what is precisely meant by the expression « the
national laws regulate the effect of the transfer, » because
« national laws » is a phrase which 1s not exacly a legal
phrase. Itis obviously capable of more interpretations than
one — whether it merely means the law of the country in
which the ship then is or the law of its flag, which are
almost diametrically different or may be diametrically
different. Well, in view of the discussion, and at the same
time the closeness with which some of the speakers of
different countries approached one another in their views,
I respectfully submit to te conference that at this stage of
the third day — as an additional consideration, but mainly
also in order to get at some little practical good by dis-
cussion of the subject and the completion at a subsequent
conference of the treaty as a whole, I should ask whether
the conference might not agree with me in the suggestion
which I respectfully proffer to it, that we might agree to
this resolution which I am going to read in order to enable
this matter to be continued in a practical shape. As you are
aware, this matter has been already referred to a commitee,
who have not had an opportunity of personally meeting and
personal consideration at all. That is stated in the pro-
gramme which you have before you, in the Annexe 2. You
will see there that while the conference had expressed the
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desire to see a commission constitued, and then proceeds
to give the names, and that the Bureau did submit this
treaty to the committee. divers circumstanccs and the date
of the conference at Liverpool had prevented that com-
mission from meeting. Now I should suggest in the form
which I am now going to propose whether the time has not
come for asking that committee to consider the subject by
the light of the very valuable contributions and discussions
which we had to-day. They had not the benefit of meeting,
they certainly had not had and could not have the know-
ledge of the views which have been so ably expressed by
most competent speakers from various countries, including
our own, and I also think that it might be an advantage,
seeing how nearly such experts as Mr. Carver and M. Le
Jeune and others who have been here, seem to approach
upon the main subject we have discussed — the question
really as to the claims for damage by collision and salvage
— how nearly the categories seem to be agreed, but while
leaving a real subject to be discussed it would be well to
ask the Permanent Bureau to add to that committee some
of those who have enlightened us here to-day, and who
will bring much knowledge to the committee, and I think
be able to state what are the real points of difference; and
I would therefore propose — I will read the resolution in a
moment — that we should agree unanimously to the refe-
rence of this to the old committee with a request that the
Bureau would add to its number and, of course, if there
is anybody else that is wished the names will be added, but
I should suggest myself that Messrs Morel-Spiers, Le Jeune,
Leslie Scott, William Gow, and M. James Simpson,
representing the most important interest, that of the banks,
would allow their names to be added to that sub-committee.
We might request the committee to refer this matter to
them with the benefit of our discussion and suggestions
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and the special knowledge which has been shown by those
gentlemen and their interest in the subject, and which will
be translated to you in a moment for the benefit of those
gentlemen who do not follow what I have expressed in
English. I should suggest to you that you should now

accept this as a general end of the discussion te-day. The
resolution is as follows : —

« THAT THIS CONFERENCE, SEEING THAT THERE SEEMS TO BE
EVERY PROSPECT, IN VIEW OF THE VALUABLE DISCUSSIONS AND
SUGGESTIONS MADE TO THE PRESENT CONFERENCE, OF THE ADJUST-
MENT OF THE EXISTING DIFFERENCES OF OPINION, AND, FURTHER,
‘THAT THE FORM AND LANGUAGE OF THE DRAFT TREATY AS IT STANDS
REQUIRE REVISION, REQUESTS THE PERMANENT BUREAU TO REFER
THE MATTER AGAIN TO THE EXISTING SUB-COMMITTEE, ADDING TO
ITS NUMBER MESSRS. MOREL-SPIERS, LE JEUNE, LESLIE-ScorrT,
WiLLiaM GOw AND JAMES SIMPSON ).

If you approve of that. Well, if not, I will endeavour to
take such a course as the conference prefers — (hear, hear
and applause). I think I may take it then, gentlemen, that
my suggestion meets with your approval, and if so we need
not take any vote upon it.

(Traduction ovale par M. Louis FRANCK).

M. le Président, aprés quelques intéressantes explications au sujet
des termes du traité,sur les hypothéques et les priviléeges,a proposé la
résolution que je vais vous traduire :

» La Conférence, prenant en considération qu’il apparait que de
» toutes parts, en présence des vues échangées et des propositions
» faites & la Conférence, il y a des chances d’aboutir 4 une concilia-
» tion entre les divergences d’opinion encore existantes, prenant
» en outre en considération que la terminologie de l'avant-projet
» de traité, tel qu’il est proposé, requiert révision, prie le Bureau
» Permanent de soumettre & nouveau l'avant-projet & la Commis-
» sion nommeée déja par lui en ajoutant aux membres de cette
» commission les noms de MM. Morel-Spiers, Le Jeune, Leslie Scott,
» William Gow et James Simpson ».
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M. le Président me prie de vous donner en méme temps connais-
sance de la liste compléte des membres de cette commission. Ce sont:
MM. Acland, Asser Jr., Berlingieri. Carver, L. Franck, Fromageot,
Will. Gow, Hennebicq, Ch. Le Jeune, Lyon-Caen, Marghieri, Morel-
Spiers, G. G. Phillimore, Leslie Scott, James Simpson, Ant. Vio.

M. CHARLES LE JEUNE : J'ai le plus grand plaisir a
appuyer la proposition faite par notre honorable président;
je pense qu’il est inutile d’y ajouter quoi que ce soit et je
suls convaincu que les membres seront unanimement d’ac-
cord, en remerciant le président d’avoir bien voulu formu-
ler cette proposition et la commenter dans des termes
aussl! heureux.

M. Fustice Kennedy's proposition is carried unanimously.

La proposition de Sir William Kennedy est adoptée a
Punanimite.

Mr. JusticE KENNEDY (president) : Thereis a matter I
may mention just now. I have received this morning a
letter from M. Juan C. Belgrano, of Buenos Ayres, written
from Paris, and he desires to inform me as chairman, and
through me to inform the conference, of what I am sure the
conference will be glad to hear—namely, that a branch of
the Committee of Maritime Law has just been established
at Buenos Ayres, and he then proceeds to give the names
of those gentlemen who have become members, which I
need not read. It is a list of names apparently of gentlemen
of learning and position, and he says that having heard of
the conference here at Liverpool he desires to have com-
municated to the committee the hope of himself and the
branch of the Committee of Maritime Law just established
his earnest hope for the realisation of all those things
which this mecting is assemble | to promote. And then he
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wishes to say that he is extremely sorry personally that
matters at the last moment only have prevented his perso-
nal presence here, and he wishes the conference to know
the great interest which this Argentine branch takes in
knowing the result of our deliberations at this conference,
which T am quite sure our secretaries will be only too glad
to do, Ly giving him the reports of what we have been
fortunately able to do here — (kear, hear).

This is the practical end of all the business we can
attempt here. The matter of freights must stand over,
and I think will probably gain by standing over, until a
future conference. Thanking you now for your kindness,
I shall vacate the chair which M. Beernaert placed me in
originally, and ask him to retnrn again to the place which
he dignifies so much more.

{Traduction orale par M. Louis FRaNCK)

M. le Président nous a annoncé qu'il venait précisé-
ment de recevoir I'avis qu'une Association nationale de
droit maritime vient d’étre fondée dans la Rd(publique
Argentine. C’est M. Belgrano, ancien ministre, qui nous en
informe. La nouvelle associationexprime pour notre Comité
Maritime, les veeux les plus chaleureux. Elle ajoute qu’a
une réunion prochaine, elle espére bien se faire représenter.
M. le Président a exprimé les sentiments de sympathie qui

vous animent sans doute tous a 'égard de ce nouvel allié.
(A pplandissements).

Mr. Aug. Beernaert in the Chair.

M. Aug. Beernaert veprend la presidence.

NEXT CONFERENCE — PROCHAINE CONFERENCE

M. F. BERLINGIERI (Génes) : Au nom de I’Association
italienne de Droit Maritime, j’ai I'honnneur d’inviter le
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Comité Maritime de bien vouloir tenir les assises de la
prochaine Conférence en Italie.

Je n’indique pas pour le moment le nom de la ville od
plourrait étre fixé le siége de cette conférence; ce sera
PAssociation italienne qui, d’accord avec le Comité Mari-
time, délibérera sur ce point.

Il est bien certain, Messieurs, que les villes maritimes
de mon pays qui ont de si glorieuses traditions dans le
commerce maritime et dans le droit qui le régit, ayant été,
— permettez-moi de le dire, — le berceau des principales
institutions juridiques qui réglent aujourd’hui le commerce
et la navigation — il est bien certain, dis-je, qu’elles vous
recevraient avec la plus grande sympathie et cordialité,
pour honorer 'ccuvre grandiose et féconde de I'unification
du droit maritime que vous poursuivez, cette ceuvre qui
semblait, il y a peu de temps, irréalisable et qui, grace a
vous, sera bient6t un fait accompli. (Applandissements).

(Verbal translation).

M. Berlingieri desired, in the name of the Italian National Asso-
ciation, to invite the committee to hold its next conference in Italy,
He will not name the city where the meeting could be leld, that
would be a matter for later arrangement between the Italian Associa-
tion and the Committee. He added that the delegates would probably
all agree with him that to meet in anyone of the great commercial
cities of Italy would be in itself an inspiration. The fact that the com-
niittee which devoted its efforts to the unification and the improve-
ment of national laws should hold meetings in one of those ancient and
glorious cities wlere transmarine counnerce really first had its start
should be of value to the movement, which he described as one of
graudiose effects. The committee could be perfectly sure of having a
niost sympathetic and cordial reception in Italy, and he hoped that
there would be a furilher development and a further move towards the
completien of the valuable work which seemed lately so impossible,
and which now secmed so near realisation, atleastin pait. (4 pplaitse).
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M. AUG. BEERNAERT (Bruxelles). Je pense, MM., que
nous serons unanimes pour accepter avec gratitude 1'ai-
mable invitation que nous transmet M. Berlingieri, sous
réserve d'examen ainst qu'il est d’'usage.

Adopte. — Carried.

VOTES OF THANKS — REMERCIEMENTS

M. BEERNAERT. Il nous reste a remplir le devoir le plus
agréable de cette charge, c’est celui d'adresser de vifs
remerciments a tous ceux qui nous ont si bien accueillis a
Liverpool et qui pendant ces jours heureux, nous ont
garanti une hospitalité si cordiale et si remarquable.

Nos remerciments doivent aller tout d’abord a la ville
de Liverpool et a son Lord Maire. Je vous propose de
les exprimer unanimement. (A4 pplaudissements).

Ensuite, a ceux qui ont organisé le superbe banquet qui
nous a été offert mercredi dernier. Ce sont: la Chamber
of Commerce et son honorable président, Sir Alfred Jones,
I’American Chamber of Commerce de Liverpool, la Li-
verpool Steamship Owners’ Association, the Bar of Liver-
pool la Law Society et les présidents de ces diverses
Associations. — Ici encore, nous serons certainement
unanimes dans nos applaudissements. (A4pplaudissements).

Enfin, nous devons des remerciments a la Compagnie
Cunard pour la splendide réception a4 bord du steamer
« Campania » sur la Mersey ; ici encore, je n’en doute pas,
vos remerciments seront aussi cordiaux qu'unanimes.

(Applaudissements).

M. Beernaert moved from the chair that a most cordial vote of
thanks from the members of the conference be tendered to the city of
Liverpool and its Lord Mayor, to the Chamber of Commerce and Sir
Alfred Jones, to the American Chamber of Commerce, the Liverpool
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Steamship Owuers’ Association, the Liverpool Law Society aud their
Presidents, the members of the Bar of Liverpool, and the Cunard
Company and its Directors, for the splendid receptious all those
bodies had offered to the foreign members, who were the guests of
the city and of them during the couference (applause).

M. Dr. Branpis (Hambourg). MM. Au nom des délé-
gués de toutes les nations représentées ici, je me joins
aux remerciments prononcées par 'honorable président de
notre Comité.

Nous savons trés bien que beaucoup de travail s’est fait
encore derriére les coulisses et qui n’a pu apparaitre dans
ces séances.

Nous avons beaucoup a remercier le Président Mr.
Justice Kennedy, qui nous a sacrifié son temps et qui
a conduit ces débats d’une facon aussi sympathique qu’im-
partiale. (A pplaudissements).

(Traduction).

All the delegates of the foreign natious will no doubt most cordially
agree with Mr. Brandis when he said they were very much obliged
to their excellent president, Mr. Justice Keuuedy, who had presided
over their deliberations during the couference with ability and impart-
iality. They would be very glad if success crowned their efforts for the
benefit of marine shippiug in all nations, and they lioped that the
result of what Mr. Justice Keuuedy liad done for tlie conference wonld
crown him with merit (applause).

M. RENE VERNEAUX (Paris). Messieurs, Je m’associe,
au nom de la délégation frangaise, aux hominages qui
viennent d’étre adressés a notre honorable président.

Nous avons beaucoup discuté et la question de la limi-
tation de la responsabilité tout spécialement; nous avons
demandé méme deux limitations, mais en ce qui concerne
notre reconnaissance pour notre éminent président, je
pense qu’il ne doit pas y avoir de limitation. Nous avons
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contracté envers lui une dette de reconnaissance dont nous
nous souviendrons toujours. Au nom de I’Association
frangaise qui n’est malheureusement pas trés nombreuse
ici, ainsi qu'au nom de MM. Lyon-Caen, Autran, Govare,
Marais, de Valroger, qui n’ont pas pu se rendre a cette
réunion et auquel j’associe aussi le nom de M. André Le
Bon, comme celui des Messageries Maritimes et du Comité
Central des Armateurs de France quireprésente la totalité
du tonnage frangais, — qu’il me soit permis de dire que
tous ces messieurs sont de cceur avec nous et collaboreront
d’une fagon efficace a I'ceuvre que nous avons entreprise.

Sous le bénéfice de ces sentiments, je renouvelle mes
plus chaleureux remerciments a Sir Willam Kennedy.

(A pplaudissements).

(Traduction)

M. VErRNEAUX said they had been labouring in the direction of
securing a good systemn of limitation of liability, and they had even got
a twofold basis for that limitation, but as far as their obligation to
their president was concerned, they did not care for any limitation at
all -- (laughter and applause). Then, as far as the matter of liens was
concerned, thev were of the opinion that some kind of solidarity lien
had been established belween the president and the delegates —
(applause). M. Verneaux added that he was, therefore, very glad,
especially in his capacity of French delegate, speaking not only for
himself but also for those French gentlemen who had not been able
to be present at the meeting and for the French Association, to
support most heartily what had fallen from his German colleague,
Dr. Brandis, in expressing the thanks of the meeting to Mr. Justice
Kennedy for the able way in which he had discharged his duty as
chairnman — lapplause).

Mr. JusticE KENNEDY : I shall not detain you with
many words, but I need hardly tell you that what I say is
most cordially sincere. I thank you all most heartily.
I have felt it a very great pleasure as well as, of course,
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a high honour to have been allowed to take the part that I
have been allowed to take in these deliberations. It would,
in any place, to me have been a great pleasure, while it is
also a great responsibility, but to me to sit here and to
assist in these deliberations in the position which you have
done the honour to confer upon me, in the city of Liver-
pool, has added a good deal even to the pleasure which I
should otherwise have felt. I am sure there is no man in
England who would put Liverpool second to any place
where maritime interests are concerned, and to me especi-
ally all that concerns Liverpool is very near my heart.
I thank you all. I wish I could have done more. I have
had such assistance from the admirable secretaries that
really my duties would have been nothing in any case, but
they have been made absolutely nothing by the kindness,
courtesy and consideration which has been extended to me
in endeavouring to the best of my power to do my duty to
assist, to help you. (Applause).

M. CHARLES LE JEUNE (Anvers). — Dans une ceuvre
comme la notre, de longue haleine, on a parfois des mo-
ments, — je ne dirai pas de découragement, car cette idée
n’a jamais un seul instant pénétré dans notre cerveau, —
inais cependant des moments de crainte. L’ceuvre en effet
est difficile, et quand nous 'avons entreprise, peut-étre ne
pouvions-nous pasmesurertoute I'étendue du probléme que
nous avions a résoudre. Au fur et & mesure que notre tache
s'avance, notre confiance s’affirme et au moment méme ou
nous sommes a Liverpool, nous pouvons constater que
notre Comité gagne considérablement en force par les
appuis efficaces qui nous ont été prodigués ici.

Vous avez entendu les orateurs qui ont présenté I’hom-
mage de notre gratitude 4 ceux qui nous ont si admirable-
ment regus et secondés. Mais il me reste a nommer parmi



— 319 —

les organisateurs, ceux qui ont eu une lourde tache, les
ouvriers de la premiére heure, auxquels nous sommes rede-
vable pour une large part des concours qui nous ont été
prodigués. J’ai nommé MM. Gow, Leslie, Scott et Barker
(applaudissements). Ces messieurs se sont vraiment dévoués
4 Pceuvre de notre Comité International.

Nous avons acquis en eux de puissants collaborateurs et
de grands amis. J’espére qu'ils le resteront.

Je leur exprime notre profonde reconnaissance pour ce
qu’ils ont bien voulu faire en faveur du Comité Maritime
International et de son ceuvre.

Je prie aussi MM. les Secrétaires, qui ont si parfaite-
ment secondé ces messieurs au Bureau de la Conférence,
de bien vouloir agréer tous mes remerciments.

Nous quitterons Liverpool sous I'impression d’une récep-
tion inoubliable. Nous emportons avec nous le souvenir,
non seulement de la grandeur de Liverpool, mais aussi des
sentiments chaleureux de tous ceux que mous avons eu
I'honneur d’approcher. (applaudissements)

(Translation)

M. Lk JeuNE reminded the members that beyond the labour of the
conference a considerable amount of time and energy and intelligence
had been given to the International Maritime Committee in Liverpool
by three gentlemen to whom he wanted to move a formal vote of
thanks—viz. Mr. Gow, Mr. Leslie Scott, and Mr. Barker. (loud applase)

He also moved a vote of thanks towards the Secretaries of the
Bureau. (applause)

M. Fr. BERLINGIERI (Génes): Je demande la parole
pour appuyer de toutes les forces de mon ame, les paroles
de M. Le Jeune. L’organisation de cette conférence a été
merveilleuse, permettez-moi de le dire, et nous devons tout
cela aux secrétaires qui I'ont organisée.

Permettez-moi aussi d’exprimer les plus chaleureux
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remerciments 3 la presse anglaise qui nous a aidé dans
cette besogne, qui nous a donné des comptes-rendus mer-
veilleusement exacts, d’heure en heure, on peut le dire. Je
crois que vous serez tous d’accord avec moi pour adresser
des remerciments 4 la presse anglaise. (Applaudissements).

(Traduction)

Mr. Berlingieri, seconded in high terms the motion of Mr. Le Jeune.
He also desired to expres special thanks to the English Press, whose
marvellous reports so complete and so rapidly circulated and whose
support deserve our gratitude (A4 pplause).

M. L. BEnvovITs (Fiume) : Permettez-moi (’exprimer
notre grande reconnaissance pour le chaleureux accueil
que nous a fait cette ville de Liverpool.

Je tiens aussi a exprimer, au nom de ’Association hon-
groise, nos vifs remerciments a nos honorables présidents,
Sir William Kennedy et M. Auguste Beernaert. (4pplau-
dissements).

Translation.
M. L. Benyovits (Finme) in the name of the Hungarian Association

expressed cordial thanks to the city of Liverpool, to Sir William
Kennedy and Mr. Auguste Beernaert. (4 pplause)

Mr. LEsLIE ScoTT (Liverpool) : On behalf of the secre-
taries, I have to thank you all for the extremely gracious
words which have been pronounced on your behalf. If we
have been able to do anything to further the great object
of this conference, that fact alone will be an ample reward.

Mpyr. President then closed the session of the Conference.

M. le President déclave la session close.



Séance Administrative.

ASSEMBLEE GENERALE DES MEMBRES PERMANENTS

DU CoMITE MARITIME INTERNATIONAL.

Aprés la cléture de la Conférence, les membres perma-
nents du Comité Maritime International se sont réunis en
assemblée générale annuelle, sous la présidence de
M. Aug. Beernaert.

M. Louis FRANCK. (Secrétraire général). MM., l'objet
de notre séance administrative est fort limité. Vous avez
bien voulu approuver a diverses reprises, les nominations
faites par le Bureau entre les conférences d’Amsterdam et
de Liverpool, de différents membres du Comité.

Nous avons ‘4 vous proposer encore aujourd’hui diffé-
rentes nominations. Le Bureau a pensé qu'il convenait de
de reconnaitre par trois nominations les services considé-
rables rendus, spécialement al’occasion de cette conférence,
a notre ceuvre; je veux parler de Sir William Kennedy,
Monsieur Leslie Scott et Monsieur William Gow.

Pour I’Allemagne, Monsieur Alfred Sieveking rend,
depuis longtemps déja, des services signalés & notre ceuvre.
Je proposerais sa nominalion comme membre permanent,
en méme temps que celle de M. Johan Kothe qui s’est
intéressé beaucoup 4 notre ceuvre et qui pourra nous
seconder, dans le monde des affaires d’'une fagon fort
appréciable.
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M. CHARLES LE JEUNE. (Vice-Président). Nous avons
eu le regret de perdre, au cours de cette année, un des
membres les plus anciens de notre Comité : M. l'avocat
Jules Vrancken, d’Anvers.

Nous avons en Belgique un ami qui a toujours été tres
dévoué a notre ceuvre et dont la scienee et 'activité nous
assurent un concours efficace ; je veux parler de l'avocat
Mtre Charles Bauss d’Anvers. Je le propose comme
membre permanent pour la Belgique.

M. Lours Franck (Anvers). Il y aura lieu, aussi de
confirmer les nominations déja faites au cours de cette
année par le Bureau Permanent, notamment celles de Son
Hxcellence M. Victor Concas (Madrid) M. le Dr. Froma-
geot (Paris) et M. le lieutenant-colonel Ovtchinnikoff
(St-Pétersbourg).

M. AuG. BEERNAERT (Président) : L’assemblée aprés
consultation, nomme, 4 I'unanimité, en qualité de membres
permanents du Comité Maritime International :

Sir William Kennedy (Londres)
Leslie F. Scott (Liverpool)
William Gow (Liverpool)
Dr. Alfred Sieveking (Hambourg)
Joh. Kothe (Hambourg)
Charles Bauss (Anvers)
et confirme les nominations de

MM. Victor Concas (Madrid)
le Dr. Fromageot (Paris)
le Lieut.-Col. Ovtchinnikoff (St-Pétersbourg).

L’assemblée décide en outre de donner au Bureau Per-
manent, et ce jusqu’a la prochaine conférence, les pouvoirs
nécessaires pour faire de nouvelles nominations, si celles-
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ci devenalent nécessaires par suite de circonstances im-
prévues.

M. Louis FRANCK, secrétaire-général, communique a
I'assemblée que des Assoclations nationales de Droit
maritime sont en formation en Espagne et en Russie.
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