CMI NEWS LETTER

Vigilandum est semper; multae insidiae sunt bonis.

March, 1983 = COMITE MARITIME INTERNATIONAL — Mars, 1983

QUARTERLY BULLETIN TRIMESTRIEL

CMI Assembly 4 February, 1983 Assemblée du CMI 4 février 1983
Attending - Présents
QFFICERS_ : MEMBRES_DU_BUREAU
President i . .
Président 2 Francesco Berlingieri

Honorary Vice-President

: L Kaj Pineus
Vice-Président d'Honneur J

Vice-Presidents g William Birch Reynardson
Vice-Présidents Anatoly Kolodkin

J.Niall McGovern

Jean Warot

Secretary General

Executive
Secrétaire Général ) Jan Rambemy
Exécutif
Executive Council 3 Roland Chauvin
Conseil Exécutif : Harry Kacic

John C.Moore

H Allan Philip

§ Georg ROhreke
Jan C.Schultsz

Secretary General Administrative and Treasurer
Secrétaire Général Administratif et Trésorier
: Henri Voet

DELEGATES OF MEMBER ASSOCIATIONS
DELEGUES DES ASSOCTIATIONS MEMBRES

BELGIQUE S Jean Coens

CANADA - Roland Chauvin (x)
CZECHOSLOVAKTIA 3 B.Klein

DENMARK : Allan Philip (x)

K. Pontoppidan

DEUTSCHE DEMOKRATISCHE

REPUBLIX g Dr .Norbert Trotz
DEUTSCHLAND

BUNDESREPUBLIK H Dr.Georg R8hreke (x)
FRANCE $ Patrick Simon

GREAT BRITAIN : Lloyd Watkins




IRELAND
ITALIE
JAPAN
NETHERLANDS
PORTUGAL
SWEDEN
U.S5.A.

U.R.5.5.

YUGOSLAVIA

(x)

Andrea Berlingieri

N. McGovern

R.Sakurai
J.C.S8chultsz (x)
E.H. Serra Brandao
Clags Palme

Gordon W.Paulsen
Jim Higgins
Admiral sid.Wallace
Kalpin

A.Kolodkin (x)

(x)

H. Kacic

(x) already mentioned in the list of Officers
(x) dé&ji mentionnéd dans la liste des membres du Bureau.

At its extraordinary session in Brussels
on 4 February, 1983 the Assembly considered
the draft "Position Paper" to ke submit-
ted by the CMI to the Legal Committee

of IMO on the revision of the Inter-
national Convention on Civil Liability
for 0il Pollution Damage (CLC 1969}

and of the International Convention on
the Establishment of an Internaticnal
Fund for compensation for 0il Pollution
Damage (FUND 1271} and that had been
prepared by the ad hoc International
Subcommittee chaired by Mr. Gordon W.
Paulsen, the President of The Maritime
Law Association of the United States.
Other members of this Subcommittee

were :

D.Angus (Montreal),A.Berlingieri (Genoa)
Fr.Berlingieri (Genoa), Prof.Zd.Brodecki
(Sopot), J.Coens (Antwerp), L.Delwaide
{Antwerp), N.McGovern (Dublin),
Dr.Kalpin (Moscow), C,M.Master (New-Delhi},
K.Pontorpidan (Copenhague), A.Poulsson
(0slo), J.Ramberyg (Stockholm),
H.G.R8hreke (Hamburg), J.C.Schultsz
(Amsterdam), P.Simon (Paris}, N.Trotz
(Rostock), J.Villeneau (Paris),
L.Watkins (London}.

The draft was approved after some amend-
ments had been introduced in it. Its
final text, copied hereafter, has mean-
while been sent by the President of the
C.M.T. to the Secretary General of IMO.

Au cours de sa réunion extraordinaire
d Bruxelles le
blée a examiné un "Position Paper sur
la revision de la Convention internatic-
nale sur la responsabilité civile pour -
les dommages dus 34 la polluticon par les
hydrocarbures (CLC 1%269) et de la Con-
vention internationale portant cré&aticn
d'un Fonds international d’'indemnisation
pour les dommages dus & la pellution

par les hydrocarbures (FUND 19%71) destiné&
3 8tre soumis par le CMI a OMI. Ce docu-
ment avait &té préparé par une commission
internaticnale présidée par Monsieur
Gordon W.Paulsen, le Président de 1'As-
sociation de Droit Maritime des Etats
Unis. Faisaient partie de cette commis-
sion

D.Angus (Montreal), A.Berlingieri (G&nes},
Fr.Berlingieri (G&nes), Prof.Zd.Brodecki
(Sopot), J.Coens (Anvers), L:Delwaide
(Anvers), N.McGovern (Dublin), Dr.Kalpin
{Moscou), C.M.Master {Nouvelle-Delhi),
K.Pontoppidan {Copenhague), A.Poulsson
{(0slc), J.Ramberg (Stockholm),

t

(Amsterdam), P.Simon (Paris), N.Trotz
{(Rostock), J.Villeneau {Paris},
L.Watkins (Londres).

H.G.RBhreke (Hambourg), J.C.Schultsz ‘f

Le projet a &té approuvé avec gquelques
amendements. Le texte final, qui est
recopié ci-apré&s, a entretemps été
envoyé par le Président du C.M.I. au
Secrétaire GEénéral de OMI.

Position Paper submitted by the CMI to the Legal Committee of IMO(*)

In LEG 49/3/11(x) dated 10 September 1982
the International Maritime Committee (CMI)
pursuant to action of its Executive
Council on September 2nd, 1982 gave its
preliminary and provisional views on

{(*) La traduction du "Position Paper"” en
langue frangaise gera reproduite dans
CMI NEWS LETTER de juin 1983.

seven topics involved in revision of the
International Convention on Civil Liabil-
ity for 0il Pollution Damage (1969) and
the 1971 Convention on the Establishment
of an International Fund for Cil

identified in the CMI files as
"document CLC/Fund-15/IX-82" dated
2 September 1982.

(x)
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Polluticon Damage (The Fund Convention)
which appeared to be areas in which the
CMI could ke helpful to IMO. A sub-
committee of the CMI was established
which prepared this present position
paper, considered by its 40 constituent
national maritime law associations and
approved in this form at a meeting of
the CMI assembly held in Brussels,
Belgium on February 4th, 1983.

The eight topics on which the CMI now
wishes to comment are

A. Definition of "Preventive Measures"
B. Definiticn of "Pollution Damage”
. General Limits

C

D. Relief of the Shipowner

E. Problems posed by Small Ships
13

. Grounds for exoneration from
liability
G. Channelling of Liability

(Defenses)

H. Treaty Law Questions

The CMI is now able to give its position
on those points, some of which came up
for discussion at the 489th session of
the IMO Legal Committee in London,
October 4-8, 1982. 1In considering these
CMI positions it may be useful to refer
to the Appendix I hereto which gives
historical background cf these two
conventions. The CMI positions are as
follows

A. Definition of "Preventive Measures”

The Legal Committee of I.M.0. has ten-
tatively agreed on the two following
definitions for inclusion in the revised
CLC Convention :

"Preventive measures"” Ieans any reason-—
able measures, wherever taken, by any
perscn after an incident has occurred
to prevent or minimise pollution
damage.

and

"Incident"™ means any occurrence or
series of occurrences having the same
origin, which causes pollution damage
or creates a /grave and imminent/
/serious/ threat of causing such
damage.

The most important change from the exist-
ing Convention is in the suggested
definition of "incident", which includes
occurrences which create a /grave and
imminent/ /serious/ threat of causing
damage rather than limiting an "incident”
to an actual oil spill.

The guestion has arisen as to whether
the definition of "incident"” in the
existing Convention must be interpreted
in such a way that it is a condition for
heing compensated for the taking cof
preventive measures that an oil spill
has actually occurred. Clarification is
necessary of the existing definition,
and the C,M.TI. deemed it in principle to
be acceptable that a peollution threat,
rather than an actual spill, under
certain circumstances, can justify
taking preventive measures.

However, by allowing compensaticn for
preventive measures taken under these
situations, the question arises as to
what constitutes an occurrence sufficient-
ly threatening teo Jjustify compensating
for the cost of taking preventive mea-
sures of some kind by the coastal State,
The criterion in the existing Convention,
"egscape of 0il" is clear, whereas the
criterion "threat" is rather unclear.

First of all it ghould be borne in mind
that the CLC has nothing to do at all
with the right of a coastal State to
regulate traffic passing through its
waters. These questions are partly regul-
ated by the 1962 Intervention Convention
and its 1973 Protocol (which will be in
force at the end of March, 1983) and
partly by the 1958 Convention on the
Territorial Sea and the Contiguous Zone.
The United Nations' Law of the Sea
Convention (UNCLOS), of course, will
supersede the 1958 Convention upon entry
inteo force and in respect of the parties
thereto.

These Conventions give the coastal
State sufficient power to intervene and
direct internaticnal shipping whenever
and wherever necessary. The question
dealt with by the CLC Convention concerns
therefore not so much the extent to
which the ccastal State can prcotect its
environmental interests, but rather the
extent to which it can be compensated
for expenses incurred in sco deing.

With this in mind, not even reasonable
expenses incurred by the coastal State
during the ordinary supervision and

" control of passing traffic would be com-

pensable under these Conventions. Only .--
when oil has actually escaped, or where
the threat cof pollution damage is real
and of a sufficiently threatening
character, should "damage" (expenses)
incurred by reason of preventive measures
be compensated.

For these reascns C.M.I. supports
gualifying the word "threat" with
words guch as "serious"” or "grave and
imminent" in the definition of "incident".
Perhaps it would be helpful to consider
examples of "threats" before reaching a
determination as to which gualifier is
the more appropriate

Example A A tanker sinks after a
collision to a depth where wreck remov-
al is not possible, but because of the
age of the vessel, the condition of

her cargo tanks, etc. it can be expect-
ed that petrocleum will begin to escape
in 10 years.

Example B Governmental authorities
insist reasonably that a tanker wreck
at the entrance to a harbour, which
is in no danger of breaking loose and
could remain there almost indefinitely
without creating a pollution risk be
removed. In so insisting, the author-
ities were acting to eliminate an
aesthetic problem even though it was
well-known that deing so almost cer-
tainly would create an imminent and
grave threat of oil pollution. The
wreck was removed and heavy expenses
incurred to prevent oil pollution.




Example C A tanker with a bad record

of oil pollution is known to be head-
ing for a certain harbour even though
she does not meet the applicable govern-
mental regulations. Expenses are
jncurred in successfully preventing

her from entering territorial waters.

As discussed above, there would be no
compensation whatgoever under these
conventicns for expenses incurred in
connection with Example C, no matter
whether the words "grave and imminent"

or "serious" were used to qualify "threat".

The exercise of governmental action in
that type of instance probably would be
justified as an exercise of that Govern-
ment's rights arising under internation-
al or domestic law-

If the gqualifier"seriocus" were used,
there could be a valid claim under both
Examples A and B, whereas if the words
"grave and imminent" were used to
gualify "threat" in the revised Conven-
tion there could be recovery only under
the circumstances of Example B. Although
it might be alleged that the threat
would not become “imminent"” until some
intervening act (the attempt to salvage
the vessel) took place, the chances
are that compensation would be ailowed
because the attempt to remove the wreck
originated with the grounding.

Under all the circumstances and because
the phrase "grave and imminent" has been
used in other similar conventions, the
C.M.I. is of the view that for substant-
ive reasons as well as in the interest
of uniformity, the werds "grave and
imminent" and not the word "seriocus”
should be used to modify "threat”.

Accordingly, the C.M.¥. agrees that
definitions 7 and 8§ of Article I of the
CLC should read as follows :

"7, 'Preventive Measures' means
any reasonable measures, wherever taken,
by any person after an incident has
occurred to prevent or minimize
pollution damage. "

"g§. 'Incident' means any occurrence,
or series of occurrences having the
same origin, which causes pollution
damage or creates a grave and Ilmminent
threat of causing such damage." (Note:
The only change from the present
wording is the addition of the final
clause "or creates a grave and immi-
nent threat of causing such damage."}

It should be noted that it is often
difficult to determine the borderline
between salvage of property and measures
taken to prevent damage to the environ-
ment. This is reflected in the C.M.TI.
draft of a new convention relating to
salvage at sea. Where property is salved,
the salvage award under the C.M.I.
Convention, if adopted, should alsc take
into account to what extent damage to
the environment has been prevented, but
it may neot be possible tc ascertain
from the award itself how much of it
relates to such preventive measures.

Nor is this possible under the present
practice in the law of salvage. This
might require a clarification in CLC.
Such clarification would have to be

preceded by a decision as to whether
reimbursement for the costs of preventive
measures as referred to in the CLC

‘should or should not include reimburse-

ment in respect of e.g. the "safety net"
provision of the draft C.M.I. Salvage
Convention and similar payments made
under any international convention,
national law or contractual agreement
relating to salvage of property at sea.

B. Definition of "Pollution Damage”

The following points were studied by
the C.M.T. under this heading

(1) Economic Loss.

(2) Impairment of Marine Environment
(Environmentzl damage) .

(3) Areas to which claims for pollution
damage could be asserted under the
CLC and Fund Cenventions
("exclusive economic zones" as
well as territorial waters) .

There was considerable discussion within
the C.M.I, concerning all three of these

points, particularly the difficulty of ‘ﬁ,

establishing any. econcmic loss or damage
where there has been no discernable
physical loss or damage. This difficulty
would be multiplied if claims could be
asserted under the CLC Convention fer
pollution damage cutside of territorial
waters. Nevertheless, the C.M.I. consider-
ed carefully the comments made by the .
Polish delegation in LEG 48/WP3 dated
2nd March 1982 and at the meeting of the
Legal Committee in London on October 5th,
1982, and as a regult of deliberations
within the C.M.I, recommends that
definition 6 of Article I of the CLC

be revised to read as follows :

"6 .Pollution Damage" means :

(a) Physical loss or damage caused
cutside the ship by contamination
resulting from the escape or discharge
of 01l from the ship, wherever such
escape or discharge may occur, includ-
ing such loss or damage caused by

preventive measures; or (

{b) Proven economic loss actually sus-
tained as a direct result of contamin-
ation as set out in (a) above, includ-
ing the costs of preventive measures.

(Note: The C.M.T. is of the cpinion
that no recovery should be allowed in
respect of speculative claims but
recognizes that there may be legitimate
claims brought in respect of what is
sometimes characterized as impairment
of the environment. It is thought that
subparagraph {b) would cover such
legitimate claims.)

Article IT of the 1969 CLC sheould be
revised to read as follows :

"This Convention shall apply exclusive-
ly to poliution damage caused on the
territory including the territorial

sea of a Contracting State and to
preventive measures wherever taken to
prevent or minimize such damage. "
{(Note: Identical with present wording

except for addition of the word
"wherever") .

e




The intended result of these suggested
revisions is to limit the geographical
area for which damage claims can be
asserted while adding the broad possib-
ility of asserting claims under the
Ccnvention for the costs of preventing
impairment of the environment wherever

taken, but to exclude purely speculative

claims by use of the words "proven
economic loss actually sustained as a
direct result of" with respect to such
claims.

C. General Limits of the CLC and
Fund Convention

The C.M.I. is of the view that while
the amounts available for claimants
should be increased to the extent
necessary to reflect economic trends
since the adoption of the 1969 Civil
Liability Convention, the 1971 Fund
Convention and the 1976 Protocols thereto,
the balance between the CLC and Fund
Cenventions should not be altered. If a
mechanism such as a rapid amendment
procedure could be devised that could
be used to adjust limits in light of
economic trends and cther factors, it
would not ke necessary again to engage
in eXercises such as this in the fore-
seeable future.

The C.M.I. generally concurs with the
comment contained in paragraph 5% of the
LEG 48/6 "that the 1962/71 system was
constructed with the objective of main-
taining an even balance between the
obligations of shipowners and cargo
interests ..,.... " and strongly urges that
the present balance be maintained.

While claims _for oil pollution damage
will always have to be expressed in terms
of "financial damages” {(i.e. monetary
losses established at a specific point

in time, such as the date of the incident),
limiting liability to specific monetary
amounts established at the date a convent-
ion is agreed uvpen (which may be many
years before the date of the incident)
causes constant complications. See docu-
ment A/CN%/2- dated 12th May 1981 by the
United Naticns Commission on International
Trade Law (UNCITRAL) concerning the use

of the sgpecial drawing right {SDR),
already in force for the 19692 CLC, as

an international unit of account in
conventions which esgtablish limits of
liability, and UNCITRAL Report of 1ts

15th Session, paragraphs 51-63. It is
important that the "rapid amendment
procedure” be only with respect to
amounts.

The C.M.I. will not take a position
concerning the precise amounts which
should be inserted in the revised CLC
and Fund Convention. The amounts avail-
able to claimants who prove their claims
must be increased but the balance of
responsibility established in the 1%69/
71 Conventionsg as a two-tier system with
the shipowner responsible for the lower
tier and the oil industry for the upper
tier must be maintained. The C.M.I.'s

views in this respect coincide with the
views expressed in paragravh 7 et seq.
of LEG 49/WP,3/Add.1l, esp. paragraph 19
in which it was noted that at the Legal
Committee meeting of Cctober 4-8 "there
was a general desire to retain the

|

balance of liabilities as currently
contained in the 1969/71 system, with
appropriate increase in the levels of
limitation fer both the shipowner and
the cargo interests."

D. Relief of the Shipowner

It will be recalled that the "roll
back" provision (Article 5) of the 1971
Fund Convention was made necessary
because the 19%69 CLC had greatly increas-
ed the shipowner's per ton liability for
0il pollution beyond that of the 1857
Limitation Convention for other types
cf property damage. However, since both
conventions are being revised simultan-
eously, the same "roll back" provision
may not be necessary, particularly If
the shipowner's liability for oil
pollution claims is not greatly in excess
of its liability for other types of
property damage claims., However, if this
is not done, it may be necessary that
the "roll back” provision of the Fund
Convention should be retained in such
a way that the limit of the shipowner's
liability after the "roll back" has been
accomplished would, however, be coordinat-
ed with the limits of 1976 Convention on
limitation of liability for maritime
claims just as the 1971 Fund Convention
was coordinated with the 1957 Limitation
Convention.

E. Problems posed by Small Ships

The argument advanced by OCIMF that
small ships can, on occasicn, cause
sufficiently large and expensive oil
pollution problems so that a mere moneta-
ry amount per ton 1limit would not be-
adequate to compensate claims is not
without merit. However, the argument does
not have such validity that it would
warrant abandoning the time-honoured and
thorcughly tested system for limitation
of liability. Further, it could be argued
that it is not practical to involve the
Fund with respect to relatively minor
claims. For these reasons it is the
pesition of the C.M.I. that the solution
would be to set a reasonable minimum
tonnage.

F. Grounds for Execneration from
Liability (Defenses)

Article III of the Civil Liability
Convention containing the rule relating
to the liability of the shipowner result-
ed from a compromise after difficult
and protracted deliberations. Any
attempt to change the substance of this
provisicn is certain to cause difficult-
ies with the ultimate risk of a failure
to reach the desired consensus. With
respect to Article IITI Paragraph 2(c) it
should be borne in mind that the major
c¢laim on account of an c¢il pollution
incident would probably concern clean-up
expenses and preventive measures taken
by the authcrities of the same country
that is responsible for the safety of
navigation in the area. Consequently, a
deleticn of the defense contained in
Article III Paragraph 2Z2(c) would lead
tc a multiplication of legal acticns,
since the shipowner would have to respond
in relation to the governmental author-




ities in the first instance, and sub-
sequently would have to institute a
recourse action against the same
authorities or other authorities of the
same country under Article III Paragraph
5. Time has shown that there is
ambiguity in Article IITI 2(c), and that
it should be clarified. The alternative
revision of Article ITT 2{c), suggested
in Appendix I heretc appears to be the
best way to accomplish this :

"No liability for pollution damage
shall attach to the owner if he
proves that the damage

(a) . .
(by . .

(¢) Was wholly caused by the
negligence or other wrongful act of
any Government or other authority in
connection with safety of navigation.”

G. Channelling of Tiability

This concept was put forward initially
in order to simplify the bringing of
suit for pollution damage and tc eliminate
the necessity for persons other than the
shipowner to be insured against pollution
damage. (See Appendix I hereto, a resumé
as to how these two Conwventions came
about). To that purpose, it has been
proposed by the French delegation to
insert a provision specifying that no
claim for pollution damage under this
Convention (or even on any other basis)
may be asserted against the servants or
agents of the owners, the pilot or any
other intervening party nect belonging to
the crew; salvors; the servants of any
of these persons-.and the charterers or
operators, unless the damage is tlie
result of personal fault on thejlr part.

The question thHerefore arises as to
whether it is necessary to specify in the
Convention that the above mentioned per-
sons cannot bBbe Held liable for peollution
damages not due to their own personal
fault. The C.M.T. is of the wiew that
while it might not be absolutely necessa-
ry to do so, it may nevertheless be
advisable, in the interest of clarity
and intent. See, for example, the report -
entitled "Marine Salvage in the United
States" by the Committee on the National
Salvage Posture published by the Naticnal
Academy of Sciences 1982. The report,
(page 99), attached as Appendix IT hereto,
among other things, recommends that the
United States ratify the CLC and Fund
Convention and that they be revised
specifically "to exempt from.liabkility
any perscn performing salvage operations
who discharges o©il carge or bunkers in
the prevention of a more serious pollut-
ion threat, ™

2 further, and perhaps more basic
gquestion arises as to why a bareboat
charterer who "mans, victuals and
supplies” the wessel and, as "owner pro
hac vice " under most maritime law is
now as fully liable for damages caused
by the vessel as is the registered owner,
should not also bBe fully liable under
this Convention. In most instances of

bareboat chartered wessels the barebqat

charterer has its insignia on the stacks
and so is easily identifiable. There is

a growing trend By oil companies to
charter rather than own tankers. Whilst
where the tankers are time chartered or
voyage chartered to the coil company, the
charterer should be excluded from
liability, it could be agreed that the
same does not hold true with respect to

a barebcat charterer.

Notwithstanding the conceptual attract-
iveness of including a bareboat charterer
within the definition of owner, never-
theless the C.M.I. is of the view that
this should net be done for the following
reasons

(a} The registered owner can protect
himself against any liabilities
he may incur by including in the
bareboat cHarter provisions
satisfactory to him relating to
insurance of the vessel ;

(b} To avcid the necessity of filing
multiple certificates of financial
respensibility ;

(c) To avoid excessive and duplicative
administrative burdens on the part
of governmental authorities.

By specifically providing that no claims
for 0il pollution damage can lie against
"any charterer howscever described" the
revised CLC would eliminate the risk that
a bareboat charterer could be held liable
without limit fer such damage.

Accordingly, it is suggested that
Article ITT (4) of the CLC be revised
to read as follows : :

"No claim for compensation for
pollution damage shall be made against
the owner otherwise than in accordance
with this Convention.

Subject to the provisions of Article
IIT (5), no claim for pollution damage
under this Convention or otherwise
may be made against

(a) The servants or agents of the owner
or the members of the crew:

(b) The pilot or any other person who,
without being a member of the crew,
performs services feor the ship:;

{c) Any operator or manager, any
charterer, howsocever described
including any bareboat charterer;

{d) Any person performing salvage
operations with the consent of the
owner ;

(e} Any person performing salvage
operations on the instructions of
a competent public authority;

(f) Any person taking preventive
measures;

(g) All servants or agents of persons
mentioned in sub-paragraphs (c),
(d), (e) and (£)

¢
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unless the loss resulted from their
personal %) act or omission, committed
with the intent to cause such damage or
recklessly and with knowledge that such
damage would probably result." =)

H. Treaty Law Questions

0f the present approaches being actively
considered, the C.M.I. favours the
"phased-in" apprcach {(see LEG 4%/3/9
and annexes thereto and also LEG 4%/3/4)
particularly if the revisions mainly
concern the amounts of compensation.
The "phased-in" approach, has the ad-
vantage that in general it avoids the
problem of it becoming necessary under
some circumstances for a shipowner to
establish separate funds in different
jurisdictions. Also the "phased-in"
appreoach maintains the balance, which
the CMI regards as being of utmost impert-
ance, between cargc and vessel interests.
The C.M.I. agrees with comment A(1l) in
LEG 49/3/4 that any requirement to
dencunce the o0ld Fund Convention before
the revised Fund Convention enters inte
force would be unacceptable because such
a requirement could result in a reduction
(rather than an increase) in the total
compensation available to plaintiffs.
The C.M.I. heartily confirms its support
of the general position expressed in
A of LEG 49/3/4 and agrees in particular
with A (iii) of that document which
reads as follows :

"If the revised Fund Convention is to
be economically wviable, it could in no
circumstances be brought into force
until there is an adequate basis of
contributing oil to finance increased
levels of compensation. The revised
Fund Convention could, however, be
brought into force somewhat earlier
if, during an initial period, it did
not cperate in competition with the
0ld Fund but rather as a supplementary
source of compensation. In general,
the amount of contributing cil nece-

Appendix |

BACKGROUND OF THE CIVIL LIABILITY
AND F'UND CONVENTIONS

There are a number of reasons for the
present move tc revise the Civil Liabil-
ity ("CLC") and Fund Conventions, but
the main reason is a consensus that the
amount of money available under the
rules of these Conventions as they exist
at present may be insufficient to provide
adequate compensation for preventive
measures and other damage, including
clean-up costs, in cases of serious oil

pollution.

While there is general agreement on
the need to increase the amocunt available
to meet the cost of oil pollution,
controversy centres on how that can be
done : how shculd the total burden be
split between the shipping industry and
the o0il industry ?

ssary to bring the revised Fund into
force depends on whether it is to
function as a separate or supplementarv
Fund. "

The CMI recommends that the revised Fund
Convention should not operate parallel
with the old Fund, but rather as a
supplementary source of compensation.

The CMI concurs with the comments in
Paragraph 26 of that paper that, althouch
the "phased-in" approach might at first
sight appear to be complicated, it would
actually be quite simple in operation.

If, however, the revisions go dgreatly
beyond the amounts of compensation (for
example, if the scope of the Convention
were to be extended to cover non-—
persistent o0ils), the C.M.I. might ses
merits in the "delayed denunciaticn"
system. The "delayed denunciation"
system avoids difficulties of this sort,
but may result in a delayed availability
cof increased compensation. Both the
"phased-in" approach and the "delaved
denunciation” system safeguard the
interests of Fund Member States as well
as of those States which do nct intend
to ratify the Fund Convention in either
its original or its revised version.

To the C.M.I. these two solutions to
the treaty law problems arising from
the revision of the CLC and the Fund
Convention seem to have advantages over
the other solutions discussed in the
Legal Committee both under legal-
technical aspects as well as under
economic aspects.

#¥) The C.M.I. suggests that the word
"personal” be added in the interest
of clarity and in order to conform
with other ceonventions such as Article
IV of the 1976 Convention on Limitation
of Liability.

##) Changes from the French draft are
underlined.

The history of these two Conventions
is not without some .relevance in any
consideration of this question.

These two Conventions were a direct
consequence of the loss of the "Torrey
Canyon" which went aground con March 19,
1967 on Pollard Rock which lies off the
English coast between the Isles of
Scilly on the West and Lands End on the
East. 0il from the "Torrey Canyon"
extensively polluted the shores of the
United Kingdom and France.

The British Government asked the
Inter-Governmental Maritime Consultative
Organisation (IMCO) to study the problems
exposed by the "Torrey Canyon" disaster
and to recommend sclutions.

The Council of IMCO met in Extraocr-
_dinary Session con May 4, 1967. Recognising




that some of the prcoblems were essential-
ly legal in character, an ad hoc Legal
Committee was established which met for

its first session on June 21 and 22, 1967,

By.the time of its second session in
November 1967 the ad hoc ‘Legal Committee
had become a,permanent organ of IMCO.

Alsc in May 1967 the Comité Maritime
Internaticnal, (C.M.I.), appointed an
Internaticnal Sub-Committee with Lord
Devlin as Chairman to study the problems
posed by the "Torrey Canyon" disaster.
C.M.T. applied for and was granted
consultative status by IMCO, and thus
began the close co-operation and consult-
ation between these two organisations
which has persisted ever since. The
system of maritime law which prevailed
up to 1969 had been reasonably adequate
to deal with the cordinary maritime
casualty, but the loss of the "Torrey
Canyon" demonstrated that the ordinary
rules of maritime law might no longer
be adequate tc provide a satisfactory
remedy for victims of cil pollution on
a massive scale. 1In maritime law, as
a general rule, the liability of a ship-
owner is based on fault, but oil
pollution might occur without any fault
on the part of the carrying tanker. A
tanker might be involved in a collision
with a dry cargo ship in circumstances
in which the dry cargo ship is alone
to bklame.

o The c¢laim of a victim of oil pollution
- might be defeated by the application of
the principle that damage must not be
too reémote from the negligent act upon
which the claim is based. 1In certain
circumstances a Court might hold that
the proximate cause of the damage
suffered was the action of the wind and
waves and not the negligent act which
caused the ©0il to be discharged into

the waters in the first place.

There was then some doubt as to
whether a State had a legal right to
c¢laim for clean-up costs incurred on
behalf of cthers, e.g., hoteliers, and
indeed there was considerable deubt as
to the Coastal States' jurisdiction over
torts committed cutside its territorial
waters. ’

The right of the shipowner to limit
his liability is alsco a feature of
maritime law. Limits that might be
adequate to apportion the risks between
the parties to the maritime adventure
seemed to many to be inappreopriate in
the case of 0il pellution. The victims
of 0il pollution in some circumstances
might be unable to recover adeguate
compensation bhecause the limits of
liability were too low.

The difficulty of obtaining security
for a claim within the jurisdiction of
a State wherein the damage occurred
presented a further problem. A ship is
a highly moveable piece of property.
The prospect of being obliged to chase
the offending ship, or another asset of
the shipowner, arcund the world to obtain
security was unacceptable to Governments.
These were some of the problems for

which the delegates to the International
Legal Conference on Marine Pollution
Damage 1969 had toc find a solution.

The Conference, which was organised
by IMCC, met in Brussels from November
10-29, 1969. The two fundamental issues
upon which the Conference had to reach
a decision were :{a) the nature of
liability, and (b) the party who should
bear that liability. States which had
coastlines particularly vulnerable to
0il polluticn demanded a legal remedy
which would ensure that they could
recover clean-up costs and compensation
for damage to rescurces within their
territory, including their territorial
seas. Nothing short of strict, if not
absolute, liability could effectively
guarantee such a remedy, but on whom
should such liability rest ? Maritime
states with large tanker fleets demanded
that if the ship were to be liable, such
liability be based on fault. These states
were prepared to consider a system of
strict or absolute liability only if that
liability were placed on cargo.

By Monday, November 17, 19693, the
possibility of obtaining a Convention
acceptable to two-thirds of the delegat-
ions present looked rather remote. Many
delegations had become convinced that
only a system of strict liability would
provide an adeguate remedy. Many doubted
the feasibility of establishing an cil
pcllution compensation fund based on a
levy on cargoes of persistent oil moving
on the cceans of the world. A Working
Group had been set up to consider this

concept during the Conference, but it

was obvious that it would not be able

to complete its work in the time
available. The deadlock eventually was
breken on November 24, 1969 when a com-
promise was reached liability was
placed on the ship. Liability under the
Cenvention is strict, subject tec a very
limjited number of exceptions set cut in
Article 3.2. As an agreed and essential
part of the compromise the Converence
adopted a resclution calling for an
Internaticonal Legal Conference not later
than 1971 to consider and adopt a new
compensation scheme taking into account
as a foundation the following principles:

" 1. Victims should be fully and
adequately compensated under a system
based on the principle of strict
liability.

2. The Fund should in principle
relieve the shipowners of the addition-
al financial burden imposed by the
present Convention. " (i.e., the CLC).

In due course another Diplomatic Confer-
ence convened by IMCO met at Brussels
hetween November 28 and December 18,
1971. This produced the Fund Convention
which provides for the establishment of
an International ¥und financed by
contributions from persons in contracting
States who, in a particular calendar
year, receive in total quantities
exceeding 150,000 tons of contributing
0il, which means crude oil and fuel oil
as defined in the Convention. The
Convention contains detailed provisions
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relating to administrative matters and
the method of assessing the amount of
annual contributicons.

The preamble tc the Fund Convention
specifically states that "the economic
consequences of oil. pollution damage
resulting from the escape or discharge
of o0il carried in bulk at sea by ships
should not exclusively be borne by the
shipping industry but should in part be

borne by oil cargo interests 7.

Tt goes on to refer to "the need to
elaborate a compensation and indemni-
fication system supplementary to the
International Convention on Civil
Liability for 0il Pollution Damage with
a view to ensuring that full compen-
sation will be available to victims of
0il pollution incidents and that ship-
owners are at the same time given relief
in respect of the additional financial
burdens imposed on them by the said
Convention. "

The Internaticnal 0il Pollution
Compensation Fund now provides compen-—
sation for oil pollution damage up to
45,000,000 SDR (about $54,000,000 as at
the time of writing). The liability of
the Fund is secondary. The primary
liability rests on the vessel, and that
liability is strict. The system of
liability and the system of limiting and
channelling the liability established
under the CLC and the Fund Conventions
constituted a fairly radical departure
from the traditional principles of
maritime law. To some extent this
departure from the traditional princip-
les was due to the fact that, as mentioned,
many of the delegates at the two Confer-
ences which drafted these Conventions
doubted the feasibility of establishing
an 0il Pollution Compensation Fund based
on a levy on oil cargoes moving across
the oceans of the world.

The system of compensatiocn for oil
pollution damage now consists not only
of CLC 1969 and the Fund 1271, but in-
cludes also Tovalop 1969 and Cristal
1971. Both of these voluntary schemes,
Tevalop and Cristal, came into existence
on the initiative of the oil industry,
either in its capacity as shipper or’
owner of oil on the one hand, or in its
capacity as owner or charterer of tankers
on the other,

There is general agreement that the
amount available as compensation for oil
pcllution must now be increased, but the
reason why primary liability for the cost
of 0il pollution was placed con the vessel
rather than on the oil industry must be
clearly understood.

Risk of oil pollution can be consider-
ed to be due either to the methed of
transportation or to the specific nature
of the product carried. If pollution

damage had been considered to be the
result of a navigational incident,
channelling of liability towards the
shipowner logically shculd have been
grounded on fault, ("subjective") whereas
if pollution damage had been considered
to be due to the dangerous nature of the

carge, the basis of liability should
have been strict ("objective") and
should have rested on the owner of the
cargo. Although the distinctions between
"subjective” and "objective" liability
may be thecretical and abstract, it is
helpful to keep them in mind.

The 1%69 Convention chose to attribute
the risk of pollution damage to the
transporter of the product (the preamble
to the Convention states that it was
created because the Parties were
"conscious of the dangers of polluticn
pecsed by the worldwide maritime carriage
of oil in bulk"™)} but made the basis for
liability "strict" or "objective", ewven
though historically such liability had
been basged on fault.

Everyone recognized that it was ne-
cessary clearly to channel pollution
liability in order to assist victims.
But, as discugsed above, the answer to
the guestion, "to whom must this liabil-
ity be channelled - ship or cargo 2"
was not so clear-cut.

Tt was essentially for practical
reasons that the CLC provided for initial
liability of the shipowner. Placing
liability on cargo would have made it
difficult for victims to leocate the
responsible party, whereas it is
comparatively easy to find and to sue
the shipowner. Indeed, since a Bill of
Lading is a negotiable document, owner-
ship of cargo can pass from hand to hand
during the voyage. Additionally, a ship
can carry cargoes belonging to several
owners, OY carry cargoes belonging to
geveral charterers, sometimeés putting
them in the same tank. Such a situation
would have necessitated a clause provid-
ing for joint liability of the cargo
owners or charterers which would further
have complicated negotiations for the
carriage.

While all these practical considerations
were essential in the choice of the
shipowner as the entity to which liabil-
ity was channelled, there were other
rationales given for the choice, the
principal one being that responsibility
should lie upcon the entity which has the
best means of avoiding the incident. In
marine pollution cases this would be
the vessel owner. Channelling of liakility
toward the shipowner was argued to have
an aspect of prevention because it is an
encouragement to due diligence and
prudence. Because oil pollution damage
in the course of a voyage could occur in
a jurisdiction other than that of the
destination of the petroleum being
carried, so that it would be difficult
to obtain jurisdiction over the cargo
owner, cargo liability would have posed
more problems for the victim than does
ghip liability. Purther, it was agreed,
the carrier was in the best position to
Pear any risk because it could contain
the most comprehensive insurance at
the least cost.

“In short, the general principle of this
system of liability is that the victims
were not (in order to commence suit)
obliged to examine the details of




contractual relationships to which they
were strandgers. Victims, knowing that
a vessel had spilled petroleum which
caused them damage, would conclude that
the vessel should indemnify them,

In mest cases of marine oil pollution
there was fault on the part of the
shipowner or on the part of his servants
or agents. If the ship's liability for
cil polluticn had to be based on fault,
even with the right to limit liability,
that liability would still be high. The
limit of liability for a tanker of
150,000 tons gross under the Limitation
Cenvention 1276 would be 16,733,500 SDR
(about $20,000,000). The present limit
for such a tanker under CLC is 14,000,000
SDR (abcut $16,800,000).

If the primary liability for oil
pcellution had been channelled towards
the Fund, with the ship's liability for
©il pollution based on fault and limited
under the Limitation Convention 1976,
the burden might have been more egquitably
divided between the o0il industry and the
shipping industry. Under such a system
of compensation the International Cil
Pollution Compensation Fund having
compensated the victims of o0il pollution
would have been able to recover a sub-
stantial portion of its outlay from a
negligent shipowner.

Appendix Il
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RECOMMENDATION: The United States should
amend domestic laws to absolve salvors
from civil penalties for pollution that
occurs as the result of prudent profes-
sional salvage activities. The language
for the provision might be patterned
from Annex I, Regulation 11{(c) of the
International Convention for the Prevent-
ion of Pollution from Ships, 1973
(MARPCL) %X/ sc that discharges which are
"for the purpose of combating specific
pollution incidents in order to minimize
the damage from pollution" will not
result in a civil penalty.

RECOMMENDATION: The U.S. should ratify
the International Convention on Civil
Liability for 0il Pellution Damage, 1969
(CLC) and the International Convention
on the Estaklishment of an International
Fund for Compensation for 0il Pcllution
Damage, 1971 (Fund Ccnventiocn).

When it notifies the parties to the
conventiong of its ratification, it
should also file a memorandum suggesting
desirable amendments including, but not
limited to, the following

° The CLC should be amended to exempt
from liability any person performing
salvage operaticns who discharges
0il cargc or bunkers in the prevent-
icn of a more serious pollution
incident.

° The liability. limits should be sub-
stantially increased both for ship-
owners under Article V of the CLC

10

Since liability of a ship for other
types of damage is based on fault, it is
difficult to rationalize strict liabil-
ity for il pollution damage, or to
justify higher limits for ©il pollution
than for other types of damage caused by
a vessel. A ship which through fault
causes oil pcllution damage should
certainly be answerable for its faulg,
but it should be answerable in precisely
the same way and to the same extent that
it is answerable for other types of
damage. The doubts which caused a depar-
ture from these principles in 1969 were
laid to rest by the establishment of the
International 0il Pollution Compensation
Fund. Channelling primary liability for
0il pollution damage toward that Fund
would have given victims of 0il pellution
an accessibkble and convenient remedy and
the cost of providing that remedy would
have been mitigated by recoveries the
International Fund could then cbtain
from negligent shipowners.

Nonetheless, it is too late in the dav
to re—argue matters which now have been
resolved. Rightly or wrengly, initial
and strict liability was placed on the
vessel owner as the compromise result
of hard fought battles. But it must be
borne in mind that an essential element
in that ccmpremise was the effort to
develcp the Fund Convention. The balance
achieved by those two conventions must
be maintained.

and for the fund under Article 4 of
the Fund Conventicn.

Should such amendments not be forth-
coming after a reasonable period of time,
the U.35. should rencuce the treaty.

In order to protect the environment and
the public, the U.S5. Government has
clear authority to take over and salve
marine casualties or threatened accidents
when the operator of the vessel deoes not
do so. The implementation of this
authority mest appropriately lies with
the Coast Guard, since its missions of
saving lives and contrclling marine
pollution reguire it to maintain marine
operational capability throughout U.S.
cffshore waters. The Coast Guard should
maintain an oversight interest in
responding to marine casualties.

%/ Annex I, Regulation 1l(c¢) of MARPOL
provides that penalty requirements
concerning the control of discharge of
¢il, in general (Regulation 9), and in
special areas (Regulation 10) "sghall
not apply to : . . . (¢) the discharge
of substances containing oil, approved
by the Administration /the Government
of the State under whose authority the
ship is operating/, when being used

for the purpcse of combating specific
polluticon incidents in order to minimize
the damage from pollution. Any such
discharge shall be subject te the’ approval
of any Government in whose jurisdiction
it is contemplated that the discharge
will occur. "
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Next Meetings

The annual regular Assembly for the
current year will meet at Venice
FONDAZIONE GIORGIO CINI on Thursday 2
June, 1983. Details and agenda of this
meeting will be sent to the Member
Asgociations in due course.

The Executive Council will meet at 17Hrs
on Sunday 29 May, 1983 at Venice. The
exact venue and the agenda will be
indicated to the Members of the Executive
Council well in advance. Another meeting
of the Executive Council is scheduled

for Thursday 2 June, 1983 after the
meeting of the Assembly.

The CMI Colloguium on Bills of Tading
will take place at the FONDAZIONE GIQRGIC
CINI at Venice, from Monday 30 May until
and included Wednesday lst June, 1983.

Brussels’ Conventions

RIDER TO THE STATEMENT OF THE RATIFI-
CATIONS OF AND ACCESSIONS TC THE BRUSSELS
INTERNATTONAL MARITIME LAW CONVENTIONS

RATTFICATION BY THE NETHERLANDS

In a communication the Ministé&re des
Affaires Etrang&res, du Commerce Exté-
rieur et de la Coopération au Développe-
ment de Belgique advises that on 20
January, 1283 the instrument of ratifi-
cation of the Netherlands has been
deposited in respect of :

INTERNATIONAL CONVENTION FOR THE
UNIFICATION OF CERTATN RULES RELATING
TO THE ARREST QF SEA-GOING SHIPS
SIGNED AT BRUSSELS ON 10 May, 1952

This ratification contains the following
reservations formulated in accordance
with Article 10, paragraphs (a) and (b)

(free translation from the original
french)

— the provisions of the above Convention
are not applied to the arrest of a
ship for any of the claims enumerated
in paragraph o) and p} of Article 1,
to which the domestic law of the
Netherlands will apply,

and

- the provisions cf the first para-
graph of Article 3 do not apply to
the arrest of a ship within the juris-
diction of the Netherlands for claims
set out in Article 1, paragraph g).

Prochaines réunions

L'Assemblée annuelle et statutaire pour
l'année en cours se r&unira 3 Venise

d la FONDAZIONE GIORGIO CINI le mercredi
2 juin 1983. L'ordre du jour ainsi que
d'autres détails de cette assemblé&e
sercnt anncncés aux Associations Membres

en temps utile.

Le Conseil Exécutif se réunira 4 Venise
le dimanche 29 mai 1983 3 17h. Le lieu
ainsi gue l1l'ordre du jour seront annon-
cés aux membres du Conseil Exécutif trés
prochainenent. Une deuxidme réunion du
Conseil Ex&cutif est prévue pour le
jeudi 2 juin 1983 aprés la réunion de
1'Assemblée.

Le Collogue du CMI sur les connaissements
aura lieu & Venise & la FONDAZIONE
GICRGIO CINI du lundi 30 mai au mercredi
ler juin 1983 inclus.

Conventions de Bruxelles

AJOUTE A L'ETAT DES RATIFICATIONS ET
ADHESIONS DES CONVENTIONS INTERNATICNALES
DE DROIT MARITIME DE BRUXELLES

RATTFICATION PAR LES PAYS-BAS

Suivant une communication du Ministére
des Affaires Etrangéres, du Commerce
Extérieur et de la Coop&ration au Déve-
loppement de Belgique, le 20 janvier
1983 a &té déposé l'instrument de rati-
ficatien des Pays-Bas pour le Royvaume
en Burope et les Antilles néerlandaises,
concernant la

CONVENTION INTERNATIONALE POUR
L'UNIFICATION DE CERTAINES REGLES
SUR LA SAISIE CONSERVATCOIRE DES
NAVIRES DE MER, SIGNEE A BRUXELLES,
LE 10 MAT 1952

Cet instrument de ratification est ac-
compagné des réserves suivantes, formu-
lées conformément 3 1'article 10,
paragraphes (a) et (b)

- les dispositions de la Convention
précitée ne sont pas appliquées 3 1s
saisie d'un navire pratiquée en raison
d'une des créances maritimes visées
aux alingas o) et p) de l'article 1,
saisie & laquelle s'applique la loi
néerlandaise : et

- les dispositions du premier paragraphe
de l'article 3 ne sont pas appliguées
4 la saisie pratiquée sur le terri-
toire du Royaume des Pays-Bas en rai-
son des créances prévues 3 1'alinéa
g) de l'article 1.




This Convention will enter into force
as regards the Netherlands con 20 July,
1983, according to its Article 14 b}.

RATIFICATION BY THE ARAB REPUBLIC
OF EGYPT

In a conmunication the Ministére des
Affaires Etrangdres, du Commerce ExXté-
rieur et de la Ccopération au D&velop-—
pement de Belgique advises that on 31
January, 1983 the instrument of rati-
fication of the Arab Republic of Egypt
has been deposited in respect of the

PROTCOCOL TO AMEND THE INTERNATIONAL
CONVENTION FOR THE UNIFICATICN OF
CERTAIN RULES OF LAW RELATING TO
BILLS OF LADING, SIGNED AT BRUSSELS
ON 25th AUGUST, 1924

(BRUSSELS, FEBRUARY 23rd, 1968)

In accordance with the provisions of
Article 13,2 of the Protocol, this
Convention will enter into.force as
regards the Arab Republic of Egypt on
30 April, 1983.

on the other hand the Arab Republic of
Egypt declares in the instrument of
ratification not being bound by Article
8 of the Protocol (this declaration is
made in pursuance of Article 9,1 of

the Protocol).

Cette Convention entrera en vigueur a
1'édgard des Pays-Bas le 20 juillet 1283,
conformément 3 son article 14 b).

RATTFICATION PAR LA REPUBLIQUE ARABE
D'EGYPTE

Suivant une communication du Ministére
des Affaires Etrangégres, du Commerce
Extérieur ot de la Coopération au Déve-

‘loppement de Belgique, le 31 janvier

1983 a &té regu l'instrument de ratifi-
cation de la Ré&publique Arabe d'Egypte
relatif au

PROTOCOLE PORTANT MODIFICATION DE LA
CONVENTION INTERNATIONALE POUR L'
UNIFICATION DE CERTAINES REGLES EN
MATIERE DE CONNAISSEMENT, SIGNEE A
BRUXELLES LE 25 AROUT 1924,
(BRUXELLES LE 23 FEBRIER 1968)

Conformément 3 son article 13,2 ce
Protocole entrera en vigueur & 1'égard
de la République Arabe d'Egypte le

30 avril 1983.

D'autre part, la République Arabe 4
Fgypte déclare dans son instrument de
ratification qu'elle ne se considére

pas lide par l'article 8 dudit Protocole
{cette déclaration est faite en vertu

de 1'article 9,1 du Protocole).

10th Annual Meeting and Conference of The Maritime Law Association of
Australia & New Zealand ‘

The 10th Annual Meeting and Conference
of the Maritime Law Association of
Australia and New Zealand will be held
at Sydney from Sunday 25 September to
Wednesday 28 September, 1983,

Eminent speakers from various countries
will present papers on a comprehensive
range of subjects including "Bills of
Lading -~ Current Problems", "The New Hull

Clauses", "C.M.I. its Past Achievements
and Expectations", "International-
Regulation of Merchant Shipping”, "Indus-

trial Relations on the Waterfront" and
"Cargo Damade and Liakility Problems in
Multi Modal Transport".

The venue will be The Sebel Town House,
23 Elizabeth Bay Road, Elizabeth Bay,
Sydney. Details regarding registration
and accommodation may be obtained from
the Conference Secretary :

Stuart Hetherington,

GPO Box 713,

SYDNEY, N.S.W. 2001, AUSTRALIA

Telephone: (02)221 2366

Telex: AR23167

La 103me Assembl&e annuelle et Confé&ren-
ce de 1'Association de Droit Maritime
d'Australie et de Nouvelle Zé&lande se
tiendra 3 Sydney du dimanche 25 septembre
au mercredi 28 septembre 1983.

D'éminents orateurs venant de différents
pays feront des conférences sur des
sujets intéressants comprenant "Bills

of Lading - Current Problems”, "The New
Hull Clauses", "C.M.IL. its Past Achieve-
ments and Expectations", "International
Regulation of Merchant Shipping",
"ITndustrial Relations on the Waterfront"
and "Cargo Damage and Liability Problems
in Multi Modal Transport".

Ta réunion aura lieu & "The Sebel Town
House", 23 Elizabeth Bay Road, Elizabeth
Bay, Sydney. Les détails concernant 1'
enregistrement et le logement peuvent
gtre obtenus aupré@s du Secrétaire de la
Conférence: Stuart Hetherington,

GPO Box 713,

SYDNEY, N.S.W. 2001,Australia

té&léphone: (02)221 2366

telex :AA23167.
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The CMI Colloquium on Bills of Lading in Venice
30 May - 1 June, 1983
The ocean bill of lading has always been’ ble bill of lading on board and deli-
an extremely important document in in- very of cargo against that bill of la-
ternational trade. Nevertheless, many ding involves serious risks.
problems are connected with the use of
iy of ading Ouins o ils lerecier |5 e praceice of dseving o bill of 1o
negotiable’ - document it has unfortu- wob reguized should be dimcenraged.
nately also been used as a tool in frau-
dulent transactions, particularly be-
cause of the practice to issue bills of 4, Uniform rules for incorporation in sea
lading in several originals. Last, waybills should be prepared and their
but not least, owing to reduced transit adoption encouraged.
times in maritime carriage and slow mail
service,the bill of lading system is 5. It is re-affirmed that clean bills of
close to collapse where goods arrive at lading should never be issued against
destination before bills of lading.These letters of indemnity and bills of la-
werecthe main problems discussed during ding should never be incorrectly dated.
the Colloquium.
. : 6. An agreement should be reached with
Prominent speakers under the chairman- . > .
ship of thePPresident of the CMI,Profes- ICQ as to claused bills of 1§d1ng
g ; ; N . - which will not prevent the bill of
'S sor F.Berlingieri, and with Sir Antony lading to be accepted by banks as
\ Lloyd as General Rapporteur, had explai- clean
ned the general background inpapers dis- ’
tributed to the participants in advance.
Professor P.Bonnassies of Marseille gave 7. Banks should be encourag?d te warn
a general background to the origin and their customers of the risk of frgud
subsequent development of the bill of la- under documentary letters of credit
ding system,while Professor J.Schultsz and advise them on suitable precau-
of Amsterdam and Mr R G L Thomas of Lon- tions.
don explained some common frauds in con-
nection with the use of bills of lading 8. The name of the person under whose
and the problem where goods were delive- authority the bill of lading is is-
red without production of the bill of la- sued should appear in the bill of
ding. The latter problem was more speci- lading.
fically dealt with by Professor F Bone-
11i of Genoa and by Mr P Gram of Oslo who :
specifically explained a possible solu- With r§SPECt kg the fl?St EWo resgli- .
tion - particularly in the oil trade — mendations the.Cclloqu1um coul@ noF flnd
by the registration of the original bills any real Practlcal el Tor malntélnlng
of lading by a central organization hol- Fhe pra;tlce ot ?athgr it Al st e
ding them in trusteeship for the party issne bills of lannﬁ in Eore.than one
concerned. Finally, Professor K Gronfors o?lglnal. 1n paitlcEiar, deeplgg SHE QR
of Gothenburg dealt with new decumentary E ogb?ard thE SWLp B8 t;n BEE
practices, particularly the switch from LI SENETERL L SEeRRE W estlngtlon
the negotiable bill of lading to the non- poule b best upsBL the wery f%nct}on ?f
megwt i abile liver or ses WEHITL a negotiable transport document whlch is
to enable transfer of property while the
By dividing the participants in four wor- ig?ii EZE zeén%hzaziiigwgzrsii :ngézzy
{ king groups under the chairmanship of the liébiiitygwﬁere the bill of lading by
*f speskers o thoraugh discussion var 7ot | mistake ves tendersd o the vrong party.
_ ) g But, even more important, in the great
As a result! the C?lloqulum adopted eight majority of cases a bill of lading is
recommendations which were subsequently not necessary at all. As has been said,
approved by the CMI Assembly. its main function is to enable the goods
. . . : ’ to be sold in transit by the transfer of
L. g?igpiiCZ;fz gg ziiuz?ngiilzriéiiZIS thie very_dogument from one party to ano-
e 14 _ ther. This is ?n%y required with respgct
Fgn BEESCy to bulk commodities and very seldom, 1if
ever, with respect to general cargeo. In
the debate it was suggested that shipping
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2. The practice of carriage of a negotia-
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lines should charge a considerable amount
for bills of lading - particularly if re-
quested in several originals - in order
to discourage merchants from requesting
bills of lading where this was not abso-
iutely necessary. Such charges may well
be required only because of the additio-
nal costs and risks which the bill of
lading system carries with it.

As a result of the fourth recommendation
to prepare uniform rules for sea waybills,
the Executive Council of the CMI decided
to form a working group under the chair-
manship of Professor XKurt Gronfors,Gothen-
burg.

With respect to recommendations 5-7 the
Executive Council thought that a co-opera-
tion with ICC would be appropriate. In
spite of the very firm recommendation
that clean bills of lading should never
be issued against letters of indemnity,
since this would always mean withholding
relevant information from the knowledge
of the consignee, it will be very diffi-
cult to cause the present mal-practice

to be discontinued. To a certain extent
this depends upon the attitude of banks
to treat any notation on the bill of la-
ding as a reason for not paying the sel-
ler under documentary credit transac-
tions. Although considerable progress has
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already been made in the ICC Rules on do-
cumentary credits (art.18)- which provi-
des that the bill of lading should be ac
cepted as clean, provided it has no su-
perimposed clause or notation which ex-
pressly declares a defective condition

of the goods and/or the packaging -and

by listing such clauses which should not
make the bill of lading unclean (ICC
booklet 283), the Executive Council of

‘the CMI decided to offer its cooperation
" to the ICC in order to explore whether

more could be done in this respect.Such
a co-operation will also he offered with
respect to finding suitable guidelines
in order to counter-act fraud in connec-
tion with documentary credit transac-
tions. ’

The difficulties to find the liable
carrier where two or several parties par
ticipate in maritime carriage of goods -
shipowners, demise-, time-, voyage char-
terers or freight forwarders - are well-
known in maritime law, The present mal-
practice to blur the issue by various
techniques - in particular demise- and
identity of carrier clauses in bills of
lading - should be discontinued by clear-
ly naming the person under whose autho-
rity the bill of lading is issued.

Jan Ramberg.
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1. Members 1. Membres
The Assembly decided to delegate to the L'Assemblée a délégué au Conseil Exécu-
Executive Council to accept the Maritime tif la tdche d'accepter 1'Association
Law Association of Iceland as a new mem-— Islandaise de Dreit Maritime comme Asso-—
ber of the CMI. ciation Membre du CMI.
The following were with acclamation elec— Les personnes suivantes ont été élues
ted new titulary members of the CMI : membres titulaires du CMI
Belgium : Mr.Leo Delwaide Belgique =: Mr. Leo Delwaide !
Mr_.Henri Voet,Jr Mr. Henri Voet jr.
Canada : Mr.R.Simpson Canada : Mr, R.Simpson
Great : Mr.B.J.Brooke-Smith Grande Mr.B.J. Brocoke-Smith
Britain Mr.R.M.L.Duffy Bretagne : Mr.R.M.L. Duffy
Mr.C.W.H.Goldie Mr.C.W.H. Goldie
Mr.N.G.Hudson Mr.®¥.G. Hudson
Mr.N.M.Hudson Mr.N.M. Hudson
Peru : Mr.Percy Urday ‘Peru : Mr. Percy Urday
U.5.4. : Mr.Graydon S.Staring U.5.4. : Mr.Graydon S.Staring
Mr.TFrancis J. 0'Brien Mr.lFrancis J.0'Brien
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2. Decisions following the Venice Collo-
quium.
The eight recommendations adopted by the

Colloquium were unanimously approved by
the Assembly. *

In view of the suggestion which was made
in one of the working groups during the
Colloquium to initiate a study on deocu-
mentary procedures relating to carriage
of petroleum products, the Assembly deci-
ded to refer to the Executive Council

the question whether a study should be
initiated on that subject. The. President
informed the Assembly of the prior deci-
sion of the Executive Council to appoint
a working group in order to prepare a
draft report on the structufe of sea way-
bills, dincluding guidelines for rheir
use, and to contact the ICC with an offer
of cooperation on the subjects of clean
bills of lading end fraud in connection
with documentary credits.

3. Work in progress

Mr.G.Paulsen,New ‘York, reported on the
appreciation of IMO's Legal Committee of
the CMI werk and then introduced the posi-
tien paper on the definition of "oil pol-
lution damage" elaborated by an ad-hoc
working group in connectioen with the Col-
loquium, (*) The Assembly approved the
draft position paper authorizimg the Pre-
sident to make any minor changes after
consultation with Mr. Paulsen folleowing
any comments from the Soviet Maritime Law
Association,which, in such case, should
be conveyed soonest to the President.

a. Revision of Brussels Maritime Law
Conventions

The President reminded the Assembly of
his letter to the Presidents of the mem-
ber associations inquiring about the rea-
son why all or some of the maritime law
conventions had not yet been ratified by
their respective countries.

b. Maritime liens and mortgages

The Assembly approved the proposal of the
Executive Council that a copy of the CMI
report should be sent to IMO and UNCTAD.
Further, the Assembly approved the pro-
posal of the Executive Council:

- that two international sub-committees
be formed, one on maritime liens and
mortgages and one on arrest of ships

* Please refer to the article on the
Venice Collogquium.

(*) This Position Paper has been mailed
by the President of the C.M.I, to the
Secretary General of IMO ¢n 9 June,
1983.The text of it is copied hereaf-
ter in this NEWS LETTER. '

2. Decisions suite au Collioque de Venise

Les huit recommandations adoptées par le
Colloque ont été approuvées a4 1l'unanimi-
té par 1'Assemblée (%)

Prenant en considération la proposition
faite au sein d'un des groupes de travail
pendant le Collogue d'amorcer une étude
des documents susceptibles d'é&tre utili-
sés en ce qui concerne le transpert de #
produits pétroliers, 1'Assemblée décida

de s'en remettre & la décisien du Con-
seil Exécutif quant & 1'opportunité d'une
étude & ce sujet. Le Président informa
1"Assemblée que le Conseil Exécutif

avait déja pris la décision de désigner
un groupe de travail chargé de préparer
un projet de rapport sur la structure

des "sea waybills"(lettres de voiture
pour la naviation maritime) ainsi que

sur la ligne de conduite & suivre pour
leur emploij il a également décidé que
des contacts seraient pris avec la CCI
pour offrir de coopérer dans 1'étude du
"connaissement net"™ et de la fraude en

la matiére du crédit documentaire.

3
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3, Travaux en cours

Monsieur G.Paulsen, de New York,fit rap-

port sur la satisfaction exprimée par le

Comité Juridique de 1'OMI & propos du

travail fourni par le CMI: il présenta

ensuite le papier de prisede position sur

la définition ‘"dommages par pollution”

établi par un proupe de travail ad hoc

pendant le Colloque. (*) L'Assemblée ap-

prouva le projet de papier de prise de

position, Elle autorisa le Président a vy !
apporter quelques corrections mineures

en consultation avec Mr.Paulsen et pour
tenir compte des commentaires A faire
éventuellement par 1'Association Soviéti-
que de, Droit Maritime, commentaires qui
devmient lui &tre soumis dans les plus
brefs délais.

a. Revision des Conventions de Bru-
xelles,.

Le Président rappelle & 1'Assemblée la o
lettre qu'il a adressée aux Présidents \\(j Q
des Associations Membres leur demandant

de lui faire connaitre les raisons pour

lesquelles certaines conventions de

droit maritime n'avaient pas encore été

ratifiées par leurs pays respectifs.

b, Priviléges et Hypothéques maritimes

L'Assemblée accepte la proposition du
Conseil Exécutif qu'une copie du rapport
du CMI soit envoyée a 1'OMI et & CNUCED.
En outre, 1'Assemblée accepte les propo-
sitions suvivantes du Conseil Exécutif:

— que deux commissions internationales
solent créées, la premiére concernant
les priviléges et hypothéques mariti- 4L
mes et la seconde concernant la saisie
des navires;

N

(*) Veuillez vous référer 4 l'article con-
cernant le Colloque de Venise.

{*) Ce Papier de Prise de Pesition & é&té
envoyé par le Président du CMI au Se-
crétaire Général de OMI en date du
9 juin 1983.Son texte est reproduit
par la suite dans ce NEWS LETTER.




- and that these subjects should be pla-
ced on the agenda of the Lisbon Confe-
rence, scheduled to the latter half
of May 1985.

As chairman of these internmational sub-
committees were appointed the President
himself for the committee on maritime
liens and mortgages and Mr.A.Philip
(Copenhagen) for the committee on arrest
of ships.

Mit, .Frank Wiswall, the President of IMO's
Legal Committee, expressed IMO's and his
appreciation -of the valuable work of the
CMI and thanks in particular to the Pre-
sident, Professor Francesco Berlingieri,
Professor Jan Schultsz and Mr.Gordon
Paulgen in presenting the CMI work to
IMG's Legal Committee. He further infor-
med that a diplomatic conference wculd
take place in London starting April 30,
1984 .and continue for four weeks., The
September meeting 1383 of TMO's Legal
Committee will prepare the texts for the
diplomatic conference. Tt was expected
that the diplomatic conference would
first deal with the convention rela-
ting to the carriage of hazardous and
noxiocus substances (HNS) and subse-—
quently with the revision of the Civil
Liability for 0il Peollution (CLC) and
Fund conventions.

In the subsequent work of IMO's Legal
Committee the revision of the 1910
Salvage Convention would be given first
priority and IMO's Legal Committee

would base its work on the CMI Montreal
draft. Ther, IMO's Legal Committee would
deal with maritime liens and mortgages
and arrest of ships. It was rather a
coincidence that both IMO and UNCTAD had
this latter subject on their agenda. The
organizations are now in consultations
with each other to decide on the future
work in this respect. The 52nd session
of TMO's Legal Committee (September
1984) may treat both salvage and mariti-
me liens and mortgages.A diplomatic
conference 1986 or 1987 to deal with
both these subjects is foreseeable.

He finally informed that a decision has
been taken to reduce the number of mee-
tings of IMO's Legal Committee and

that this would lead toc an even greater
need for continuing the fruitful coopera-
tion with the CMI

The Assembly expressed its appreciation
and thanks to Mr.Wiswall for the infor-

mation given,.

¢. 1976 Convention on Limitation of
Liability for Maritime Claims.

The President urged the Maritime Law
Asscciations to exercise their utmost
influence on their respecrtive govern-
ments to ratify the 1976 convention.

He further informed that IMO would make
a similan ' appreach t¢ the respective go

vernments.

- que les deux sujets ci-dessus soient
mis a4 l'ordre du, jour de la Conféren-
ce de Lisbonne, prévue pour la seconde
quinzaine du mois de mai 1985.

Comme présidents de ces deux commissions

internationales furent désignés le Prési-
dent du CMI pour les Priviléges et hypo-

théques maritimes et Mr.Allan Philip {Co-
penhague} pour la saisie des navires.

Mr. Frank Wiswall qui préside le Comité
Juridique de OMI, exprima 1'appré-
ciation de OMI et la sienne pour les tra-
vaux de qualité fournis par le CMI et re-
mercia tout particuliérement le Prési-
dent Francesco Berlingieri, le professeur
Jan Schultsz: et Mr.Gorden Paulsen pour
avoir présenté ces travaux au Comité Ju-
ridique de OMI. Monsieur Wiswall informa
1'Assemblée gu'une Conférence PRi-
plomatique aura lieu & Londres a partir
du 30 avril 1984; elle durera quatre se-
maines. La réunicern du Comité Juridique

de OMI prévue pour septembre prochain
s'occupera de la préparation des textes

4 soumettre & cette Conférence diplomati-
tique. Il est également prévu que la con-
férence diplomatique traitera en premier
lieu de la convention relative au trans-
port par mer de substances nocives et dan-
gereuses (HNS) et ensuite de la revision
de la Convention sur Ja Responsabilité Ci-
vile pour les dommages dus 4 la pollution
par les hydracarbures (CLC 1969} et de 1la
Convention sur le Fonds. Ultérieurement
le Comité Juridique de OMI donnera prio-—
rité 4 la revision de la Convention

sur 1'Assistance de 1910 et se hasera
pour ses travaux sur le projet de Conven-
tion élaboré par le CMI a Montreal. Le
Comité Juridique de OMI entreprendra par
la suite une étude sur les priviléges et
hypothéques maritimes ainsi gue sur la
saisie des navires. C'est par pure coin-
cidence gue OMI et CNUCED ont inscrit ce
dernier sujet en méme temps & leur ordre
du jour. Ces deux organisations sont

en pourparlers pour décider de leurs tra-
vaux futurs en cette matiére.

La 52eme session du Comité Juridique de
OMI (septembre 1984) pourrait traiter a
la fois de l'assistance et des privilé-
ges et hypotheques maritimes. On peut
prévoir qu'une conférence diplomatique

en 1986 ou en 1987 traitera de ces deux
sujets., Pour terminer Mr.Wiswall informe
1'Assemblée que la décision a é&té prise
de réduire le nombre des réunions du
Comité Juridiue de IMO,ce qui devmit
rendre encore plus nécessaire une coopé—
ration ininterrompue et fructueuse avec
le CMI.

L'Assemblée exprima a Monsieur Wiswall
son appréciation et ses remerciements
pour toutes ces informations.

c. La Convention de 1976 sur la limita-
tion de la respcnsabilité en matiére
de créances maritimes.

Le Président insiste auprés des Associa-
tions Membres pour qu'elles mettent

tout en oeuvre afin d'inciter leurs
Gouvernements respectifs & ratifier

la Convention de 1976. I1 informe 1'As-
sembléde gue OMI a 1l'intention d'effectuer
une démarche analogue.




d. Compensation for damages in colli-
sion cases.

The Assembly noted that work is in pro-
aress.

e.  Liability of Intermaticnal Terminal

Operators.

Mr.Ramberg informed that UNIDROIT had
referred its draft to an international
conventicn relating to International
Terminal Operators {(now called "opera-
tors of a terminal) to UNCITRAL for fur-
ther consideration and possible action.
He further reminded of the agreement
which had been made between the CMI and
UNIDROIT to charge the CMI with the

task of drafting standard conditions for
international terminal operators based
on the liability principles of the
UNIDROIT draft. Comments on the premimi-
nary draft made by the chairman of the
international sub-committee, Dr.T.Remé
(Hamburg) and Himself were now expected
from the Member Associations.Since it
would take some time to receive and ana-
lyse these comments, & meeting of the in-
ternational sub-committee would probably
not take place earlier tham October 1983.

f. Towage

Mr.Claes Palme {(Stockholm) reported on
the work performed by the working group,.
He suggested that the work should now be
discontinued becausé of subsequent ac—,.
tion by organizatidns representing tug-
owners and the Baltic and International
.Maritime Conference in Copenhagen.
However, he further suggested that the
working group should be kept in suspen-
se awaiting the outcome of such work,
The Assembly decided in accordance with
Mr., Palme's suggestion.

g. "Peruvian project"

The President informed that a working
group within the CMI under the chairman-
ship of Sir John Donaldson had elabora-
ted insurance guidelines upon the re-
quest of the Peruvian Maritime Law
Association and that this required no
further action by the CMI. Mr.Tetley ex—
pressed the thanks of the Canadian
Maritime lLaw Association for the ex-
cellent work performed and also by the
working group on general average (see
next item).

h. General Average

Mr.CHarles Goldie (London) reported on
the subject of general average. The re-
plies to the report by the working group,
which was sent to the Member Associa-
tion in April, are now eawaited. Subse-
quently, action - if any, will have to

be decided upon.

i. Conflicts of law

The President informed that a question-
naire on the private international

d. Dommages-Intéréts en matiédre d'abor-
dage.

L'Assemblée prend bonne note de ce que
cette étude suit son cours.

e. Responsabilité des opérateurs inter-—
nationaux de terminaux.

Monsieur Ramberg informe 1'Assemblée
qu'UNIDROIT & remis son projet de conven-
tion internationale relative aux opéra-
teurs internationaux de terminaux(appelés
maintenant :"opérateurs d'un terminal”) &
CNUDCT pour suite utile et action éven-
tuelle. Il rappelle l'accord qui avait
été conclu entre UNIDRCOIT et CMI de con-
fier au CMI le soin d'établir un projet
de conditions uniformes pour les opéra-
teurs internationaux de terminaux basées
sur les principes de la responsabilité
repris dans le projet de UNIDROIT.

Le Président de la commission interpatic-
nale, le Dr.T.Remé de Hambourg et lui-
méme attendent les commentaires des Asso-
ciations Membres sur le rapport prélimi-
naire qu'ils ont rédigé. Il est prévu
que 1'analyse de ces commentaitres pren-
dra un certain temps; dés lors une réu-
nion de la commission internaticnale
n'est pas prévue avant le mois d'octobre
1983.

f. Remorquage.

Monsieur Claés Palme de Stockholm fait
rapport sur le travail accompli par le
groupe de travail. I1 propose que pour

le moment le travail soit suspendu en
raison de 1'action entreprise par des or-
ganisations qui représentent les proprié-—
taires de remorqueurs ainsi que par "The
Baltic and International Maritime Confe-
rence” a Copenhague. Mr,Palme suggére,
néanmoins, que le groupe de travail soit
maintenu en veilleuse en attendant le re-
sultat des travaux de ces organisations.
L'Assemblée a accepté la proposition de
Monsieur Palme.

g. "Peruvian Projet"

Le Président informe 1'Assemblée qu'a la
demande de 1'Association Péruvienne de
Droit Maritime, un groupe de travail aun
sein du CMI sous la présidence de Sir
John Donaldson a élaboré des régles d'as-
surance. Les travaux du CMI & ce sujet
sont ainsi cléturés. Monsieur Tetley
exprime les remerciements de 1'Associa-
tien Canadienne de Droit Maritime pour
1'excellent travail fourni par le CMI
dans ce domaine ainsi que par le groupe
de travail sur 1'avarie commune(voir ci-
apras).

h. Avarie commune

Monsieur Charies Goldie de Londres fait
rapport au sujet de 1'étude sur 1'ava-
rie commune. Les réponsesdes Associations
Membres sur le rapport qui leur a été en-
voyé au mois d'avril 1983 sont maintenant
attendues. La décision guant a savoir
quelle suite il faudra donner aux tra-
vaux sera prise ultérieurement.

i. Conflits de loi.

La Président informe 1'Assemblée qu'un
questionnaire sur le sujet du droit inter-
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law rules in different countries has
been prepared by Mr.Walter Muller (Ba-
sel}. The questicnnaire will be sent to
the Member Associations shortly and may
result in a CMI publication.

j. Far East Legislation Project
("ESCAP project').

The President reported that the CMI gui-
delines elaborated after the Montreal
Conference had been considered by an ad-
hoc intergovernmental working group in
January 1983 in Bangkok. The CMI pguide-
lines had been approved. The matter had
been further discussed in April 1983 wi-
thin ESCAP. The work had now reached a
stage where recommendations for implemen-—
tation of the guidelines should be made
and this might require assistance from
the CMI. This work would mnot engage CMI
as such and it should therefore not be
necessary to seek approval by the Assem-
bly before and particular recommendation
is made. The National Maritime Law Asso-
ciations will be informed of subsequent
developments.

4. Agenda of the XXXITIrd International
Conterence {Lisbon 1985)

The President informed that the Execu-
tive Council had decided to bring up for
a discussion in the Assembly the possi-
hility to add zdditional subjects for
discussion in connection with the Confe-
rence. As such subjects were mentioned
sea waybills, law of the sea problems
and standard conditions for internatioc-
nal terminal operators.

The Assembly authorized the Executive
Council to add additional subject(s} to
the main subjects to be discussed at the
Conference. As main subjects were de-
cided

1. Maritime liens and mortgages

2. Arrest of ships.

5. Report on the draft salvape convention

In view of the fact that the member As-
sociations had not yet had adequate time
to study the report they were requested

to send their comments, if any, to the

CMI Secretariat soonest. The report could
then be approved by the next CMI Assembly.
It was noted that the Report should be
sent to IMO's Legal Committee at least

6 months before the 52nd meeting which
would take place in September 1984 .There-
fore,the CMI Assembly 1984 may have to ta-
ke place not later than March that year.

6. Accounts of 1982.

The treasurer reported on the accounts
for the year 1982, stating

1f the amounts collected hetween lst Janu-
ary and 31lst May 1983 pertaining to the

national privé dans différents pays a été
préparé par Monsieur Walter Miuller de
Bdle. Le questicnnaire sera envoyé aux
Associations Membres trés prochainement.
Les travaux pourront éventuellement débou-
cher sur une publication CMI.

j. Projet de législation pour 1'Extréme-
Orient {"projet ESCAP™)

Le Président informe 1l'Assemblée que le
document "CMI guidelines" qui a été élabo-
ré aprés la Conférence de Montreal avait
été pris en considération par um groupe
de travail inter—pgouvernemental ad hoc

4 Bangkok durant le mois de janvier 1983.
Ce document a été spprouvé. Au mois
d'avril dernier le sujet a été rediscu-
té au sein de 1'ESCAP. Les travaux sont
maintenant arrivés a un point od des
recommandations peur la mise en oeuvre
des "guidelines" devraient &tre faites,
ce qui pourrait nécessiter une aide de

la part du CMI, Ces travaux n'engage-
ratent pas le CMI en tant que tel et
l'accord de 1'Assemblée ne serait donc
pas nécessaire préalablement & toute re-
commandation. Les Asscciations Membres
seront tentes au courant.

4, Ordre du jour de la XXXTTIéme Confé-
rence Internationale (Lisbonne 1985}

Le Président annonce que le Conseil Exécu-
tif a décidé de soumettre & l'appréciation
de 1'Assemblée la possibilité d'ajouter
des sujets complémentaires pour &tre exa-
minés en marge de la Conférence. De pa-
reils sujets peuvent étre les "sea
waybills", les problémes du droit de la
mer et les conditions uniformes pour les
opérateurs de terminaux internationaux.

L'Assemblée a autorisé le Comnseil Exécu-
tif & ajonter des sujets complémentaires
aux sujets principaux a examiner par la
Conférence. Comme sujets principaux ont
été retenus

1. Priviléges et hypothéques mari-
times.
2. Saisie des navires.

5. Rapport sur le projet de Convention
sur 1'assistance.

Les Associations Membres n'ayant pas eu
le temps nécessaire pour étudier le rap-
port, il leur est demandé de faire parve-
nir leurs commentaires éventuels au Se-
crétariat du CMI dans un tout prochain
avenir. Le rapport pourra alors é&tre ap-
prouvé par la prochaine Assemblée. Le
rapport devra étre envoyé au Comité Juri-
dique de OMI au moins 0 mois avant la
52éme session du Comité Juridique qui
aura lieu au mois de septembre 1984,

Pour cette raison la réunion statutaire
annuelle de 1'Assemblée en 1984 devra
avoir lieu au plus tard au mois de mars.

6. Comptes de 1982.

Le tréserier fait rappert sur les comptes
de 1'année 1982. Il explique que si les
montants encaissés entre le ler janvier
et la 31 mai 1983 et se rapportant & 1l'an-
née 1682, en particulier les cotisations




year 1982,and particularly the contri-
butions of the Member Associations, are
added. to the amounts collected up to
3lst December 1982 shown in the ac-
counts circulated to Member Associa-
tions, the total amount of the receipts
dlitost cdrresponds to thé total amount of
the expenses incurred in 1982 or pertai-
ning to that year.

This satisfactory result has been achie-
ved only due to the continuous efforts
made in order to keep the expenses of
running the C.M.I. at a minimum.

The accounts have been approved and the
treasurer relieved of his responsability.

7. Budget and Members'contributions for
1983,

The treasurer presented the budget for

the calendar year 1983, He thanked the
Member Associations which had responded

te his regquest for an instalment of

their 1983 contribution to the C.M.I.

(his circular letter dated 3rd March 1983)

Owing to the recent devaluations of the
Belgian Franc the treasurer suggested
that the contributiens of the Member
Associations be increased with 10 Z, He
mentioned that there had been no increase
in the contributions after they had been
fixed in 1974, albeit the purchasing po-
wer of the Belgian Franc had since been
considerably reduced {at that time a con-
tribution of Belgian Francs 60.000 was
equivalent to U:I8. dollars 1.620 and
Swiss Francs 4.500, whilst in May 1983 it
was only equivalent to US.dollars 1.215
and Swiss Francs 2.500) and the expendi-
ture, in particular the travelling expen-
ses, had gone up even more. This propo-
sal was unanimously agreed, with one ab-—
stention,

With reference to the suggestion made by
the Assembly at its meeting of 14/15th
April 1982 that new categories for Mem-
ber Associations be established for the
purpose of the yearly contributions,the
proposal was made by the Executive Coun-
cil that two new categories respectively
corresponding to Belgian Francs 100.000
and 200,000 beestablished. The proposal
was carried unanimously by the Assembly,
whereupon the delegate of the Greek Maritime
Law Association stated that his Associa-
tion was willing to be moved up from

the 60.000 Belgian Francs category to
the 100.G00 Belgian Francs category,

Mr. Birch Raynardson pointed out that in
the world today it will not be easy to
raise funds for the C.M.I. through the
traditional channels,nor for the delega-
tes of Associations to obtain reimburse-
ment for their travelling and other ex—
penses. He suggested that all the pes-
sibilities feor financing the future work
of the C.M.I. be thoroughly investigated
and an ad hoc working group be constitu-
ted, The Assembly decided in accordance
with Mr.Birch Reynardson's suggestion
and appcinted as members of this working
group Mr.Birch Reynardson, Mr.McGovern
and Mr.Voet.

d'Associations Membres, sont ajoutés aux
montants encaissés jusqu'au 31 décembre
1982, c.4a.d. ceux figurant dans les
comptes communiqués aux Associations Mem-—
bres, la somme des recettes correspond a
peu prés a la somme des dépenses encou-
rues en 1982 ou se rapportant & cette
année. Ce résultat satisfaisant a &té ac-
quis au prix d'une attention continue au
maintien 4 leur ninimum des dépenses
indispensables au fonctionnement du CMI.

Les comptes ont été approuvés et le tré—
sorier a regu décharge de sa mission.

7. Budget et cotisations pour 1983,

Le trésorier propose le budget pour 1'an-
née calendrier 1983, Il remercie les As-—

sosiations Membres qui ont donné suite a

sa demande pour le paiement d'une avance

sur les cotisations 1983(sa lettre circu-
laire du 3 mars 1983).

A la suite des récentes dévaluations du
franc belge, le trésorier supgére une
augmentation des:; cotisations des Asso-
ciations Membres & concurrence de 103%.
Il rappelle qu'il n'y a2 pas eu d'augmen-
tation des cotisations depuis qu'elles
ont été fixées en 1974 et cela malgré la
sensible perte de pouvoir d'achat du
franc belge (en 1974 1la cotisation de
Francs belges 60,000 équivalait &

Dollars US. 1.620,- ou & Francs suis-

ses 4.500, alors qu'aujourd'hui ces mémes
francs belges francs bhelges ne valaient
plus que Dollars US 1,215 et Francs suis
ses 2.500). Par ailleurs, les dépenses:
et en particulier les frais de voyage,

se sont considérablement accrues. La pro-
position fut acceptée & 1'unanimité,avec
une abstention.

Au cours de sa réunion du 14/15 avril
1982 1'Assemblée avait émis le voeu que
de nouvelles catégories pour les cotisa-
tions des Associations Membres socient
établies; en conséquence le Conseil FExé-
cutif a proposé de créer une catégorie
correspondant 4 Francs belges 100.000 et
une autre & Francs belges 200.000. Cette
proposition fut adoptée & 1l'unanimité

par l'Assemblée. Aussitdt le délégué de
1'Association Hellénique de Droit Mari-
time déclara que son Association était
disposée a monter de la catégorie de
Francs belges 60.000 & celle de Francs
belges 100,000.

Monsieur Birch Reynardson attire l'atten-
tion de 1'Assemblée sur le fait que dans
notre monde actuel il ne sera pas facile
de recueillir des fonds en faveur du

CMI par les voies traditionnelles ni

non pius pour les délégués des Associa-
tions d'obtenir remboursement de leurs
dépenses de voyage et autres. Il suggéra
que toutes les ressources permettant de
financer lestravaux futurs du CMI fas-
sent 1'objet d'un examen approfondi et
qu'un groupe de travail ad hoc soit créé,
L'Assemblée emboita le pas & Mensieur
Birch Reynardson et désigna comme membre
de ce groupe de travail Monsieur Birch
Reynardson, Monsieur McGovern et Mon-—
sieur Voet, '

h
J

ﬁj.




;
|
|
|
‘-
|
)
[t
“

Additional Position Paper submitted by
the CMI to the Legal Committee of IMO
2 June, 1983

This paper, submitted by the Comité
Maritime International (CMI} pursuant to
the action of its Assembly held this

date in Venice, Italy, is to be consider-
ed together with LEC 50/4/10, a CMI
Position Paper adopted by the Assembly

at a special meeting held in Brussels,
Belgium on February 4th, 1983.

The TLegal Committee of IMO at its Inter-.
sessional Working Group had expressed

a concern that the definition of
"pollution damage”, item "B" of the
February 4th CMI Position Paper, while
generally acceptable in substance, might
not have been as clear as possible with
respect to definition of "pollutlon
damage".

In an attempt to clarify the definition
further, a special CMI Working Group
considered the various definitions which
had been discussed during the meeting

of the TMO Intersessional Working Greoup
in London, May 9th-13th, 1983 and sub-
mitted its recommendaticns to the Assem-
bly. The CMI Assembly at its meeting on
June 2nd, 1983 considered these recom-
mendations and adopted the feollowing
revised definitions for proposed
inclusion in the CLC Protocol:

Article 1
Paragraph &
"Pollution damage" means

(a) costs actually incurred by reasons
of contamination outside the shir
resulting from the escape or dis-
charge of oil from the ship, wher-
ever such escape or discharge may
occur;

(b) economic loss actually sustained
as a direct result of contamination
as set out in (a) above;

{c) actual costs of preventive measures
and economic loss actually sustain-
ed as a direct result of such pre-
ventive measures.

Paragraph 7

"Preventive measures” means any reason-—
akle measures taken. by any person after
an incident has occurred to prevent or
minimize pcllution damage.

Paragraph B

"Incident"” means any occurrence or
series of occurrences having the same
origin, which causes pollution damage
or creates a /grave and imminent/
/serious,/ threat of causing such
pcllution damage.

(Note: The brackets in Paragraph 8 are
retained in view of the fact that the
IMO Legal Committee has indicated that
it will return to this matter at its

51st Session.

Papier de Prise de Position complémentaire
soumis par le CMI au Comité Juridique

de OMI

2 juin 1983

Ce papier soumis par le Comité Maritime
International {CMI}, conformZment & la
résolution de son Assemblée tenue ce
jour & Venise, Italie, doit &tre regardé
comme le supplément au document LEG
50/4/10 Papier de Prise de Position du
CMT adcopté par 1l'Assemblée lors d'une
réunion spéciale tenue & Bruxelles,
Belgigque, le 4 février 1983.

Le Comité Juridique de 1'OMI et son
Groupe de Travail Inter—-Sessiocn avait
exprimé une inguiétude concernant la
définition de "dommages par pollution”,
le poste "B" du Papier de Prise de Posi-
tion du 4 février dua CMI; bien que gé&né-
ralement acceptable dans son fond, il
pourrait ne pas avoir &té tout a fait
clair en ce qui concerne la définition
de "dommages par pollution".

De fagon 3 essayer de clarifier la défi-
nition plus avant, un groupe de travail
spécial du CMI a considéré les diffe-
rentes définitions gui avaient &té& dis-
cutées lors de la réunion de Groupe de
Travail Inter-Session da 1'OMI, 3 Londres
du 9 au 13 mai 1983, et a présenté ses
recommandations a4 1l'Assemblée.

Le CMI & sa réunicn du 2 juin 1983, a
considéré ses recommandations et a adop-
t& les définitions modifigées suivantes
pour les inclure dans la Convention CLC
revisée. )

Article 1
Paragraphe 6
"Dommages par pellution" signifie

{(a) les frais effectivement exposés en
raison d'une contamination surve-
nue en dehors du navire ré&sultant
de la fuite ou du rejet 4d'hydrocar-
bure du navire ot que cette fuite
ou ce rejet se preduise;

{b) pertes &concmiques effectivement
subies et résultant directement
de la contamination indiguée ci-
dessus au (a);

(c) les frais effectifs des mesures de
sauvegarde et les pertes économi-
gques résultant directement de ces
mesures de sauvegarde.

Paragraphe 7

"Mesure de sauvegarde" signifie toute
mesure ralisonnable prise par toute
personne aprés qu'un &vénement se scoit
produit, de fagon a4 empécher cu a
minimiser un dommage par pcllution.

Paragraphe 8

"Evénement” signifie tout événement ou
successlion d'événements avant la méme
origine, gui cause un dommage par
pellution ou crée une menace /grave et
imminente/ /sérisuse/ de causer un tel
dommage par polluticn.

(Note: Les termes entre parenthéses
sont mis ainsi entre parenthéses en
considération du fait que le Comité
Juridicque de 1'0OMI a indigqué gu'il
reviendra sur cette guestion lors de




The CMI declares its preference for
the words "grave and imminent").

The intended result of these suggestions
is to avoid arbitrary assessment of oil
pecllution damage while adding the broad
possibility of asserting claims under

the Convention for costs of preventing
impairment of the environment as well

as for econcmic loss directly resulting
from contamination or preventive measures.

sa 5l&me Session. Le CMI préfére les
termes "grave et imminente").

Le but poursuivi par ces recommandations
est d'éviter une é&valuation arbitraire
des dommages par pollution tout en
permettant en plus sans restriction sous
1l'empire de cette Convention la pré&sen-
tation de ré&éclamations pour frais expo-
sés pour empé&cher une atteinte a 1'envi-
ronnement ainsi gue pour les pertes
gconomiques résultant directement de la
contamination ou pour les mesures de
sauvegarde.

Papier de Prise de Position présenté par le CM! au Comité Juridique de OMI (*)
(4 février 1983)

Dans le document intitulé LEG 49 3 1T,
daté du 10 septembre 1982(identifié dans
les dossiers du CMIT comme deocument sur

la Responsabilité Civile et sur le Fonds
15.9.82, en date du 2 septembre 1982), le
Comité Maritime Internatiomal conformé-
ment & la résolution de son conseil
exécutif du 2 septembre 1982 a donné ses
vues préliminaires et proviscires sur 7
sujets concernant la révision de la Con-
vention Internationale sur la responsabi-
lité civile pour les dommages causés par
hydrocarbures Convention de 1960 et sur
la Convention de 1971 sur l'établissement
d'un fonds international pour les dommma-
ges causés par hydrocarbures (la Conven-
tion sur le Fonds), qui apparaissent &tre

. des points dans lesquels le CMI pourrait

"&tre utile & L'OMI.

Un sous comité du CMI a été établi et a
préparé ce papier de prise de position
qui a été considéré par 40 Associaticns
Nationales constituées de Droit Maritime
et approuvé dans sa forme 4 une réunion
de 1'Assemblée du CMI tenue & Bruxelles,
Belgique, le 4 février 1983.

Les 8 sujets sur lesguels le CMI désire
maintenant présenter ce commentaire sont

A. Définition de mesures de sauve-—
garde; - )

B. Définition de demmages par pollu-—
tion;

C. Limitations générales;
D. Prise en charge de l'armateur;

E. Problémes posés par les petits
navires;

F. Fondements pour 1l'exonération de
responsabilité (cas d'exonération);

G, Canalisation de la responsabilité;
H. Question de droit des traités.

Le CMI est maintenant en mesure de donner
sa position sur ces différents points
lesquels sont venus en discussion & la
49éme session du Comité Juridique de
1'OMI a Londres les 4-~8 octobre 1982,

En considérant ces positions du CMI, 41
peut &tre utile de se référer & 1l'annexe
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I ci-jointe qui donne le contexte histo-
rique de ces deux Conventions.

Les positions du CMI sont les suivantes:

4. Définition de mesures de sauvegarde

¢
Le Comité Juridique de 1'OMI a essayé
de convenir des deux définitions suivan-

tes & incorporer dans la Convention révi-
sée des expressions suivantes

"Mesures de sauvegarde” signifie
toute mesure raisonnable prise en
quelque lieu que ce soit par toute
personne aprés la survenance d'un
événement pour prévenir ou limiter
la pollution,

el
"Eyénement signifie tout fait ou
tout ensemble de faits ayant la
méme origine et dont résulte une
pollution ou une menace, {grave ou
imminente), (sérieuse), de polluticn.

Le changement le plus important de ia
Convention existante est dans la défini-
tion proposés de "événement" qui comprend
événements créant une menace (grave ou
imminente), (sérieuse) de dommage et gqui
ne limite pas 1'événement au seul rejet
effectif d'hydrocarbure.

La question s'est posée de savoir si la
définition de "événement'" dans la Conven-
tion existante peut Atre interprétée
d'une telle fagon que, pour &tre indem-
nisé du coflit des mesures de sauvegarde
prises, il faut qu'une fuite d’'hydrocar-
bure se soit réellement produite.

I1 est nécessaire de clarifier la défimi-
tion existante et le CMI est supposé en
principe &tre d'accord sur le fait gu'une
menace de pollution plutét qu'une fuite
effective d'hydrocarbure sous certalnes
circonstances peut justifier de mesures
de sauvegarde.

Cependant, si 1'on admet 1'indemnisation
de ces mesures de sauvegarde prises dans
ces situations la question se pose alors
de savoir ce qui comstitue un événement

(*) The English text of the Position
Paper has been printed in the March
CMI NEWS LETTER.
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suffisamment menagant pour justifier de
telles indemnisations des mesures de sau-
vegarde prises par 1'Etat cdtier.

Le critére dans la Convention existante,
la fuite d'hydrocarbure, est claire alors
gue le nouveau critére de la menace est
beaucoup meins clair. Tout d'abord on
doit garder présent a 1'esprit que la
Convention sur la Responsabilité Civile
n'a rien & voir avec le droit d'un Etat
cbtier de régulariser la circulation
maritime dans ses eaux, Ces questions
sont partiellement réglées par la Con-
vention Internationale d'Intervention
de 1959 et son Protocole de 1973 (qui
entrera en vigueur & la fin de mars
1983) et partiellement par la Conven-
tion de 1958 sur la Mer Territoriale et
la Zone Contigue.

La Loi des Nations Unies sur la Conven-
tion des Mers (UNCLOS) bien entendu pré-
vaudra sur la Convention de 1958 a son
entrée en vigueur et pour les parties
l'ayant ratifiée.

Ces Conventions donnent aux Etats cétiers
des pouvoirs suffisants pour pouvoir in-
tervenir et diriger la navigation inter-
nationale guand et ou cela est néces-
saire.

La question traitée par la Convention
sur la Responsabilité Civile concerne
donc non pas tant l'importance des pou-
voirs des Etats cétiers pour protéger
leurs intéréts écologigues,mais plutdt
1'importance des indemnisations pour les
dépenses encourues en prenant de telles
mesures.

Gardant cette distinction & 1l'esprit on
s'apercoit que ce ne sont pas méme les
frais raisonnables exposés par les Etats
cbtiers pendant la supervision habituelle
et les contrdles du passage de la circu-
lation maritime gqui donneraient lieu a
indemnité en vertu de ces Conventions.

Ce n'est que lorsgue des hydrecarbures
se sont effectivement échappés oun lors-
que la menace de pollution est réelle et
d'un caractére suffisamment menagant que
les "dommages" {les frais) subis en rai-
son des mesures de sauvegarde peuvent
&tre indemnisés.

Pour ces raisons le CMI appuie la pro-
position visant 4 ajouter au mot menace,
des gualificatifs tel que "sérieuse"” ocu
“"osrave et imminente'" dans la définition
de "événement". :

Peut-&tre serait-il utile de prendre
en considération des exemples de
"menace" avant de déterminer le gquali-
ficatif le plus approprié.

Exemple A: Un pétrolier coule aprés

un abordage & une profeondeur ou le
sauvetage de 1'épave n'est pas possi-
ble mais en raison de l'dge du navire,
de la condition de ses cuves 4 cargai-
son etc... on peut s'attendre & ce

que le pétrole commencera & s'échap-
per dans 10 ans.

Exemple B: Des autorités gouvernemen-
tales insistent raisonnablement pour
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que so0it retirée une épave de pétro-
lier a4 1l'entrée d'un port gui n'est
pas en danger de se casser et qui
pourrait rester la pratiquement sans
créer de risque de polluticn; en in-
sistant de la sorte les autorités
agissent, en réalité, pour régler un
prohléme esthétique bien que par hypo-
thése il est bien connu qu'en faisant
cela presque certainement elles
créent une menace grave et imminente
de pollution pétroliére. L'épave a
été retirée et des dépenses lourdes
ont été causées pour empécher ume
poilution.

Exemple C: On est informé qu'un pétro-
lier avec un mauvais passé au point de
vue pollution pétroliére se rend a un
certain port bien gu'il ne soit pas

en conformité avec la répglementation
gouvernementale applicable. Des frais
sont exposés pour 1'empBcher avec
succés d'entrer dans les eaux terri-
toriales.

Comme on 1'a discuté ci-dessus, i1 n'y
aurait pas d'indemnité quelle qu'elle
soit sous les Conventions existantes pour
les frais exposés en relation avec 1l'ex-
emple C. Que ce soient les mots 'grave

et imminente" ou "sérieuse" qui soient
utilisés pour qualifier le mot "menace!

L'usage de 1'action gouvernementale dans
cet exemple serait probablement justifié
comme l'exercice des droits de ce gouver—
nement naissant du droit internatiomnal ou
interne. Si le gqualificatif constitué par
le mot "sérieuse'" était utilisé, il pour-
rait y avoir une réparation valable pour
les exemples A.et B, a la fois, alors que
si ce sont les mots "grave et imminente"
qui sont utilisés pour qualifier le terme
menace dans la Convention revisée, il
pourrait y avoir indemnité (mais seule-
ment dans 1'exemple B. On pourrait certes
prétendre que la menace ne deviendrait
pas imminente jusqu'a ce gu'un acte d'in-
tervention (la tentative de sauvetage
d'un navire) soit effectué, mais il y a
des chances pour qu'une indemnité soit
alors accordée, parce que la tentative

de relédvement de 1'épave a son origine
dars 1'échouement,

Dans toutes ces circonstances et parce

que les termes "grave et imminente"
étaient utilisés dans d'autres Conventions
similaires, le CMI est de 1l'opinion gque
aussi bien pourides raisons de fond gue

dans 1'intérét d'ume uniformité des Conven—

tions, les mots "grave et imminente"
étaient utilisés dans d'autres Conventions
similaires, le CMI est de 1'opinion que
aussi bien pour des raiscons de fond que
dans 1'intérét d'une uniformité des Con-
ventions, les mots'grave et imminente'

et non pas le mot "sérieuse" doient étre
utilisés pour tempérer le mot"menace”

Par conséquent le CMI est d'accord pour
que les définitions 7 et 8 de l'article I
de la Convention sur la Responsabilité
Civile se lisent de la facon suivante :

7. "Mesure de sauvegarde™ signifie
toute mesure raisonnable, prise en
tout lieu, par toute personne aprés

la survenance d'un événement pour pré-
venir ou limiter une pollution.”
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8. "Evénement" signifie tout fait ou

tout ensemble de faits ayant la mémse
origine et dont résulte une pollution

ot une menace grave et imminente de
pollution.(NOTE: le seul changement

par rapport & la rédaction actuelle est
1'addition de la clause finale "ou une
menace grave et imminente de pollution™).

T1 doit &tre noté qu'il est souvent dif-
ficile de déterminer la frontiédre entre
le sauvetage de biens et les mesures pri-
ges peour éviter un dommage 4 l'environne-
ment. Ceci est exprimé dans le projet du
CMI pour une nouvelle Convention relati-—
ve 4 1l'assistance en mer.

Lorsque des biens sont sauvés la sentence
concernant cette assistance doit sous
1'empire de la Convention du CMI,si elle
est adoptée, prendre aussi en considéra-
tion la mesure dans laguelle un dommage
4 l'environnement a pu &tre évité.Mais
i1 peut ne pas &tre possible de fixer
dans la sentence elle-méme exactement
dans quelle mesure cela se rapporte a
des mesures de sauvegarde. De méme cela
n'est pas possible dans la pratigue ac-
tuelle du droit de l'assistance. GCeci
pourrait exiger une clarification dans
l1a Convention sur la Responsabilité
Civile ayant pour effet que le rembourse-
ment du cofit des mesures de sauvegarde
visées dans la Convention sur la Respon-
sabilité Civile mne comprennent pas les
paiements effectués sous 1'empire
de toute Convention Internatiocnale,loi
nationale ou acord contractuel rela-
~tif 4 1'assistance de biens en mer . (1}
Une clarification sur ce point dans la
Convention sur la Responsabilité Ciwvile
pourrait 8tre nécessaire. Cette clari-
fication devrait &tre précédée par une
décision sur le point 4 savoir si le rem-
boursement du colt des mesures de sauve-
garde, comme défini dans la Convention
sur la Responsabilité Civile, doit ou ne
doit pas inclure un remboursement par
exemple pour la rémunération spéciale
pour tonme au projet de Convention CMI
sur 1'assistance en mer ou pour paiement
semblable effectué suivant les disposi-
tions de toute Convention Internatiornale,
l1oi nationale ou contrat relatif a 1l'as-
sistance oun sauvetage de biens en mer.

B. Définition du dommage par pollution.

Les points suivants ont été étudiés
par le CMI sous ce chapitre i

(1) La perte économique.

(2) L'atteinte & l'environnement
merin (le dommage écologique).

Les domaines dans lesquels des
réclamations pour dommages par
pollutien pourraient se fonder
sur la Convention sur la Respon-
sabilité Civile et la Conventien
sur le Fonds {"zone économique
exclusive" aussi bien que mer
territoriale).

(3)

{1) I1 y a cependant une forte tendance
4 ce que le remboursement d'une par-
tie de ces paiements (c'est-a-dire
le "filet de sécurité") soit admis
comme "mesure de sauvegarde'.
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I1 v a eu beaucoup de discussions a 1'in-
térieur du CMI en ce qui concermne tous
ces points, spécialement sur la difficul-
té d'établir toute perte économigue ou
dommage économique lorsgu'il a'y a pas

de perte ou dommage physiquement discer-
nable.

Cette difficulté serait multipliée si les
réclamations pouvaient se fonder sur les
Conventions sur la Responsabilité Civile
et sur le Fonds en matiére de pollution
pour les résultats d'événements survenant
en dehors des eaux territoriales. Néan-—
moins, le CMI a considéré avec soin les
commentaires présentés par la délégation
polonaise dans le document LEG L8 WP 3

en date du 2 mars 1982 et, a4 la réunion
du Comité Juridique tenu a Londres le
5.10.62, a comme résultat des délibéra-
tions & 1'intérieur du CMI recommandé que
la définition de 1l'article 6 de l'arti-
¢le 1 de la Convention, sur la Responsa-
bilité Civile soit révisée de fagon &
lire ce qui suit :

6 :"dommage par pollution” signifie :

(a) une perte ou un dommage physique eXx-
térieur au navire causé par une con-
tamination résultant d'ane fuite ou
de rejet d'hydrocarbure et que se
produise cette fuite ou ce rejet et
comprend le cofit des mesures de sau-
vegarde et toute perte ¢u tout dom—
mage causé par lesdites mesures,
aussi bien que

(b) les pertes économigques prouvées,
effectivement subies et résultant
directement d'une contamination tel-
le que définie sous (a) ci-dessus,
vy compris le cofit des mesures de
sauvegarde.

(NOTE : Le CMI est de 1l'opinion qu'un
remboursement devrait étre permis au
sujet des réclamations spéculatives,
mais il recennait gu'il peut y avoir

des réclemations légitimes présentées
pour ce qui est quelque fois défini com-
me atteinte a 1'environnement. Le CMI
pense que le subparagraphe (b) devrait
couvrir les réclamaticns légitimes de

ce genre.

L'article 2 de la Convention sur la Res-
ponsabilité Civile de 1969 doit &tre ré-
visé de fagon a lire ce qui suit :

"La présente Convention s'applique

exclusivement aux dommages par pol-
lutign survenus sur le territoire ¥y
compris la mer territoriale d'un
Etat contractant ainsi qu'aux mesu-
res de sauvegarde prises ol que ce
soit peur éviter ou réduire de tels
dommages”.
(Note: texte identique & la redac-
tion actuelle sauf en ce qui con-
cerne l'addition du mot "ol que ce
soit". )

Le Tésultat qui est poursuivi par les
propositions de révision eat de limiter
1e domaine géographique auquel Tes récla-
mations pour dommage peuvent s'appliquer
tout en étendant largement la possibilité
de fonder ces réclamaticns sur la Conven-
tion lorsqu'il s'agit des mesures de sau-
vegarde prises ou que ce scit pour empé-




cher une atteinte 4 1'environnement mais
elles visent aussi & exclure purement et
simplement les réclamations spéculatives
et ceci au moyen des mots ''pertes écono-
miques prouvées, effectivement subies et
résultant directement de',

C, Limitation générale des Conventions
sur la Responsabilité Civile et sur
le Fonds.

Le CMI est de 1'opinion gue hien que les
montants disponibles aux demandeurs doi-
vent &tre augmentés dans la mesure néces-
saire pour traduire 1'évolution économi-
que depuis l'adption de la Convention de
1969 sur la Responsabilitcé Civile,depuis
i'adoption de la Convention sur le Fonds
de 1971 et les Protocoles de 1576 les
complétant, 1'équilibre existant entre
les deux Conventions sur la Responsabi-
lité Civile et sur le Fonds ne doit pas
dtre modifié. Et si un mécanisme tel
qu'une procédure rapide d'amendement peut
étre mis au point pour l'utiliser de fa-
con 4 ajuster les limites & la lumiere de
1'évolution économique et d'autres fac-
teurs, il ne sera plus nécessaire alors
de recommencer...., de tels exercices

dans 1'avenir.

Le CMI partage le commentaire contenu
dans le paragraphe 55 du document

LEG 48 0 que "le systeme de 1969-1971 a
été congu dans le but de maintenir un
équilibre précis entre les obligations
des armateurs et les intéréts des car-

gaisons....".

met fortement l'accent sur la
nécessité que cet équilibre actuel soit
maintenu., Bien que les réclamations pour
dommages par pollution par hydrecarbures
devront toujours &tre exprimés en termes
de "préjudice financier" (c'est-a-dire
les pertes monétaires établies & un mo-
ment particulier dans le temps tel que le
moment de 1'événement)le fait de limiter
la responsabilité a des montants monétai-
res précis fixés a la date a laquelle la
Convention est convenue{ce qui peut aveoir
lieu de nombreuses années avant la date
de 1'événement) cause des complications
constantes.

Et le CMI

Voir le document A CN9 2 en date du

12 mars 1981 publié par la Commission des
Nations Unies sur le Droit du Commerce
International (CNUDCI), concernant 1'uti-
lisation des droits de tirage spécial
(DTS) déja en vigueur pour la Convention
sur la Responsabilité Civile 1969 comme
une unité internationale de compte dans
les Conventions qui créent des limites de
responsabilité ainsi que le rapport
CNUDCI 152me session paragraphe 51-63
sont joints au présent rapport.

Il est important qu'une procédure de ré-
vision rapide ne porte gque sur les mon-
tants,

Le CMI ne prendra pas de position concer-
nant les montants précis qui doivent étre
inclus dans la Convention révisée sur la
Responsabilité Civile et la Convention
révisée sur le Fonds. Les montants dispo-

nibles aux réclamateurs qui prouvent leur
réclamation doivent &tre augmentés mais
1'équilibre de responsabilité établi dans

les Conventions 1969-1971 comme un systéme
de deux tiers avec l'armateur responsable
pour le ler tiers et l'industrie pétro-
liére responsahble pour le dermier tiers
doit é&tre maintenu,

Les opinions du CMI & ce point de vue
coincident avec les points de vue expri-
més paragraphe 7 et suivants du document
LEG 49 WP 3 ADDT spécialement le § 19
dans lequel il a &té noté qu'a la réunion
du Comité Juridigue des 4 et B octobre
"il y avait un désir général de conserver
1'équilibre des responsabilité couramment
contenu dans le systéme 1969-1971 avec
une augmentation convenable des niveaux
de limitation & la fois pour l'armateur
et pour les intéréts-cargaison”.

D. Prise en charge de i'armateur par
le Fonds.

11 faut rappeler que la disposition rela-
tive a4 la "reléve" (article 5) prévu par
la Convention sur le Fonds de 1971 a été
rendu nécessaire parce que la Convention
sur la Responsabilité Civile de 1969
avait fortement augmenté la responsabilité
de l'armateur par tonne pour les dommages
par pollution au-deld de celle prévue

par la Convention de 1957 sur la limita-
tion du proprétaire de mavire pour les
autres types de dommages matériels.

Cependant, puisque les deux Ccnventions
sont simultanément en voie de révision,
cette disposition relative au "relévement"
peut n'étre plus nécessaire en particulier
si la responsabilité de l'armateur pour
les demandes de réparation de dommages
par pollution n'est pas fortement en aug-
mentation par rappert & sa responsabilité
pour les autres types de réclamation pour
dommages matériels. Pourtant si cela
n'est pas le cas alors 1l peut étre né-
cessaire de conserver la disposition re-
lative au "relévement" prévu par la Con-
vention sur le Fonds d'une fagon telle
que le plafond de la responsabilité de
1'armateur une fois que le "relévement"

a joué soit harmonisé avec les plafonds
prévus par la Convention de 1976 sur la
limitation de responsabilité pour les
réclamations maritimes exactement comme
la Convention de 1971 sur le Fonds a été
harmonisée avec la Convention de 1967 sur
la limitation.

E. Problémes posés par les petits
navires.

L'argument avancé par 1'OCEMF que les
petits navires peuvent a l'occasicn cau-
ser des problémes de polluticon suffisam-
ment importants et cofiteux de sorte qu'un
simple montant monétaire calculé par la
limite de tonne ne serait pas convenable
pour indemniser les réclamations, n'est
pas sans valeur.

Cependant, 1'argument n'a pas une valeur
telle gu'il devrait inciter & abandonner
le systéme de la limitation de responsa-—
bilité qui a été longuement vérifié et
qui a fait ses preuves dans le fTemps.

Aussi on pourrait faire valoir qu'il
n'est pas pratique d'impliquer le Fonds




pour les réclamations relativement fai-
bles. Pour ces raisons, c'est la position
du CMI que la solution serait de fixer

un tonnage minimum raisonnable.

F. Fondements pour 1'exonération de
responsabilité {cas d'exonération).

L'article 3 de la Convention sur la Res-
ponsabilité Civile qui contient la regle
relative ala responsabilité de 1l'arma-
teur est résultée d'un compromis aprés
des délibérations difficiles et longues.
Toute tentative pour changer la substance
de cette disposition causera certainement
des difficultés avec le risque final d'un
échec pour atteindre le consensus souhai-
té. En ce qui concerne 1'article 3 § 2(C)
on doit garder & 1'esprit que les réclama-
tions majeures pour pollutien par hydro-
carbures concernent les frais de netto-
vage et les mesures de sauvegarde prises
par les autorités de 1'Etat qui est
celui-14 méme qui est respcnsable de 1la
sécurité de la navigation au lieu liti-
gieux.

Par conséquent, une suppression du cas
d'exonération contenue & l'article 3 du
paragraphe 2(C)conduirait & une multi-
plication des actions judiciaires puis—
que l'armateur aurait a répondre face
aux autorités gouvernementales dans une
premi@re instance et par la suite aurait
4 exercer un recouUrs contre ces mémes
autorités en vertu de 1l'article 3 para-
. graphe 5. Avec le temps on s'ekt apergu
qu'il y avait une certaine ambiguité
dans 1'article 3 2{Clet qu'il fallait

le clarifier. La révision proposée de
1'article 3 2(C)telle qu'elle est suggé-
rée dans 1'annexe 1 document LEG 3 1
semhle étre le meilleur moyen pour
réaliser ce but :

" le propriétaire n'est pas respon-
sable s'il prouve que le dommage
par pollution

(a) ......

(b ...,

(c) résulte en totalité de la négli-
gence ou d'une autre action
préjudiciable d'un gouverne-
ment ou autre autorité en re-
lation a la sécurité de la
navigation.

G. Canalisation de la respongabilité.

Ce concept a été mis en avant initiale-
ment pour simplifier 1'engagement des
procédures pour dommages par pollution
et pour éliminer la nécessité que des
personnes autres que l'armateur soient
assurées contre le dommage par pollutiocn
{voir a4 1'annexe 1 un résumé montrant
comment ces deux Conventions ont été
élaborées).

Dans ce but il a été proposé par la dé-
légation frangaise d'insérer une dis-—
position précisant qu'aucune réclamation
pour dommage par pollution en vertu de

la présente Convention (ou méme sur

toute autre base) ne puisse 8tre dirigée
contre les préposés ou mandataires de
1'armateur, le pilote ou toute autre par-
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tie intervenant n'appartenant pas &
1'équipage, les sauveteurs, les préposés
de toutes ces personnes ainsi. que les
affréteurs ou opérateurs, sauf si le
dommage résulte de leur faute person-
nelle.

La question se pose donc de savoir s'il
est nécessaire de préciser dans la Con-
vention que les personnes sus-mention-
nées ne peuvent &tre responsables des
dommages par pollution qui ne sont pas
dus a4 leur propre faute personnelle.

Le CMI est de 1'opinion que bien que
cela ne soit pas absolument nécessaire,
on peut le comseiller dans un but de
clarté.

Veoir, par exemple, le rapport intitulé
"assistance maritime aux U.8.A." par la
Commission sur la Situation de 1'Assis-
tance Nationale publiée par 1'Académie
des Sciences en 1982, Le rapport(page
91) entre autres choses, recommande que
les Etats-Unis ratifient les Conventions
sur la Responsabilité Civile et sur le
Fonds et qu'elles soient révisées en
particulier "pour exonérer de responsa-
bilité toute personne accomplissant des
opérations d'assistance qui décharge
une cargaison d'hydrocarbures ou des
soutes pour empékher une menace de
pollution plus sérieuse”, Une copie de
la page 99 est jointe.

Par conséquent, i1l est suggéré gque
l'article 4 de 1la Convention sur la
Responsabilité Civile soit réviséd d'une
fagon telle que l'on puisse lire ce qui
suit

"Aucune demande de réparation de
dommage par pollution ne pesut &tre
formée par le propriétaire autrement
que sur la base de la présente Conven-
tion.

Sous réserve de dispositions de 1l'ar-
ticle III{5), aucune demande en in-
demnisation du chef de pellution,
qu'elle soit ou non fondée sur la pré-
sente Ceonvention ne peut étre intro-
duite contre ;

a) les préposés ou mandataires du
propriétaire ou les membres de
1'équipage;

b) le pilote ou toute autre personne
qui, sans &tre de 1'équipage, ac-—
complit les services pecur le na-
vire;

c) tout affréteur, quelle que soit sa.
description, tout gérant ou tout
opérateur;

d) toute personne accomplissant les
. opérations d'assistance avec le
"~ 'consentement du propriétaire;

e) toute personne accomplissant des
opérations d'assistance sur les
instructions d'une autorité publi-
que compétente; :

f) toute personne prenant des mesures
de sauvegarde;

g) tout préposé ou mandataire des
personnes mentionnées dans les
sous—paragraphes c,d,e et f.




Feme —

Sauf si le dommage résulte de leur fait
ou omission personnelle (*) commis avec
1'intention de causer ce dommage ou avec
négligence et connaissance du fait que
ce dommage en résulterait probablement
{note en bas de page; les changements
par rapport au projet frangais sont
soulignés).

Une autre guestion, et peut-&tre plus
fondamentale, se pose sur le point de
savoir pourquoi un affréteur coque nue
qui "équipe, approvisionne et fournit"
le navire et, en tant que "propriétaire
de fait", sous la plupart des lois mari-
times, est maintenant pleinement respon-
sable pour les dommages causés par le
navire comme l'est le propriétaire offi-
ciellement enregistré, ne devrait pas
aussi &tre pleinement responsable sous
cette Convention.

Dang la plupart des cas ou des navires
sont affrétés coque nue l1'affréteur co-
que nue a son enseigne sur la cheminée
et est ainsi facilement identifiable.

Il y a une tendance qui s'amplifie pour
les Compagnies Pétroliéres d’affréter
plutét que d'étre propriétaire des
pétroliers.

Si les pétroliers sont affrétés 4 temps
ou affrétés au voyage a la Cie pétro-
liére, l'affréteur doit &tre exclu de la
responsabilité et on peut convenir que
la méme régle ne doit pas s'appliquer &
l'affréteur coque nue.

Nenobstant le caractére conceptuellement
sédufsant de la régle consistant & in-
clure 1'affréteur coque nue dans la défi-
nition donnée au propriétaire, malgré
tout le CMI est de l'opinion que ceci ne
doit pas &tre fait pour les raisons sui-
vantes

a) le propriétaire officiel peut se
protéger lui-méme contre toute
responsabilité qu'il peut encou-
rir en incluant dans la charte
coque nue des stipulations le sa-
tisfaisant et concernant l’assu-
rance du navire;

b) pour éviter la nécessité d'enre-
pistrer des certificats multiples
de responsabilité financiére;

¢) pour éviter des charges adminis-
tratives excessives et multipliées
pour les autorités gouvernemen-—
tales.
|

En stipulant en particulier qu'une récla-
mation pour dommages par pollution par
hydrocarbures ne peut Cenir contre Ttout
affréteur guelque soit sa descripiion'la
Conventiocn révisée sur la Responsabilité
Civile éliminera le risque gu'un affré-
teur coque nue soit tenu responsable

gsans limite pour de tels dommages.

(*) Le CMI suggére gque le terme "person-—
nel™ soit ajouté dans un but de
clarté et pour se conformer aux au-
tres Conventions(art.lV de la Conven-
tion de 1976 sur la limitation de
responsabilité.
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H. Questions relatives au droit des
Traités.

Parmi les approches qui sont au présent
considérées d'une fagon active, le CMI
est en faveur de l'approche "en phase'a
l'avantage en général d'éviter le pro-
bléme qu'un armateur soit obligé dans
certaines circonstances de constituer
des fonds séparés dans différents res-
sorts -guridictionnels. Aussi l'approche
"en phase" maintient 1'équilibre que le
CMI considére de la plus haute importan-
ce entre les intéréts cargaison et navire.
Le CMI approuve le commentaire A 1 du
document LEG 49 3 4 suivant lequel toute
condition requise pour dénoncer la viell-
le Convention sur le Fonds avant 1'en-—
trée en vigueur de la Conventicn sur le
Fonds révisée serait inacceptable car de
telles conditions auraient pour effet de
créer une réduction plutdt qu'une aug-
mentation du montant total d'indemnisa-
tion disponible au réclamateur. Le CMI
confirme veolontiers son soutien & la
position générale exprimée dans le A du
document LEG 49 3 4 et approuve en par-
ticulier le A III de ce document qui se
1it de la fagon suivante :

" §i la Convention sur le Fonds révi-
sée doit é&tre économiquement viable,
elle ne doit en aucune circonstance
&tre mise en vigueur tant qu'il n'y a
pas une base adéquate d'hydrocarbure
contribuant a4 financer les niveaux
d'indemnisation en augmentation. La
Convention sur le Fonds révisée pour-
rait cependant &tre misé en vigueur
un peu plus t6t si pendant une pé-
riode initiale elle n'entrait pas en
compétition avec le vieux Fonds mais
plutdt comme une source supplémentai-
re d'indemnisation. En général, le
montant des contributions d'hydrocar-
bures nécessaires pour permettre a la
Convention sur le Fonds révisée d'en-
trer en vigueur dépend du point de
saveoir si elle deit foncticonner comme
un Fonds séparé ou comme un Fonds
supplémentaire".

Le CMI recommande gque la Convention sur
le Fonds révisée n'opére pas en parallé-
le avec le vieux Fonds mais plutdt comme
une source supplémentaire d'indemnisa-—
ticn. '

Le CMI partage la vue exprimée au para-
graphe 26 de ce papier bien que l'appro-
che "en phase™ pourrait & premiére vue
apparaitre compliquée, elle serait tout
4 fait simple une fois mise en applica-
tion. :

5i, cependant, les révisions vont bien
au-dela des montants d'indemnisation

(par exemple si le champs d'application
de la Convention est étendu de fagon
telle 4 inclure les hydrocarbures non-
persistants) le CMI pourrait voir quelquz
intéré&t au systéme de la "dénonciation
retardée'.

Le systéme de la "dénonciaticn retardée”
évite les difficultés de cette sorte
mais peut aveoir pour effet une disponi-
bilité tetardée des augmentations d'in-
demnisation.

A la fois 1'"approche "en phase" et le




systéme de "dénonciation retardée” sau-
vegardent les intéréts des Etats membres
du Fonds ainsi que ceux des Etats

qui ne souhaitent pas ratifier la Conven-
tion sur le Fonds anssi bien dans sa ver—
sien d'origine que dans sa version cor-
rigée.

Ces deux solutions aux problémes des

droits du traicé provenant de la révi-
sion de la Convention sur le Fonds et sur
1a Responsabilité Civile semblent au CMI
avoir des avantages sur les autres Com-
migssions discutés dans le Comité Juridi-
que & la fois sous ses aspects juridigues-
techniques et sous ses aspects économi-
ques

Annexe |

APERCU HISTORIQUE DES CONVENTIONS SUR
LA RESPONSABILITE CIVILE 1969 ET SUR
LE TONDS DT 1671

I1 v a un nombre de raisons justifiant
présentement une révision des Conventions
sur la Responsabilité Civile et sur le
Fonds, mais la raison principale est 1le
consensus sur le fait que la somme d'ar-
gent disponible suivant les régles de
ces Conventions, telles gu'elles exis-
tent actuellement, puisse &tre insuf-
figsante pour procurer une compensation
adéquate des mesures de sauvegarde et
autres dommages, y compris les frais de
nettoyage, en cas de pollution sérieuse
par les hydrocarbures,

S'il existe bien un accord général sur

la nécessité d'augmenter le montant dis-—
ponible pour couvrir le ceofit de la pollu-
tion, la contreoverse concerne la fagon
dont ceci peut &tre obtenu: comment le
fardeau total peut-il &tre divisé entre
les propriétaires de navires et 1'indus-
trie pétroliére?

I.'histoire de ces deux Conventions n'est
pas sdans rapport avec l'examen de cette
question.

Ces deux Conventicns furent une consé-
quence directe de la perte du "Torrey
Canyon" qui s'échova le 19 mars 1967 sur
leg récifs de "Pollard Rock'" qui sont
situés au large de la cdte anglaise entre
les fles "Scilly™ &4 1'ouest et "Lands
End" a 1'est. Les cbdtes du Royaume-Uni
et de la France furent considérablement
polluées par les hydrocarbures provenant

du "Torrey Canyon".

Le Gouvernement Britannique demanda a
1'0MCI (Organisation Intergouvernemen-—
tale Consultative de la Navigation Mari-
tile) d'étudier les problémes posés par
le désastre du "Torrey Canyon" et de pro-
poser des solutions.

Le Conseil de 1'OMCI se réunit en ses-—
sion extracrdinaire le 4 mai 1967. Recon-
naissant que certains de ces prohlémes
avaient un caractére essentiellement
juridique, un Comité Juridique ad hoc

fut constitué qui se réunit en une pre-
miére sessicn les 21 et 22 juin 1967.

Lors de sa seconde session en novembre
1967, le Comité Juridique ad hec devint
un organe permanent de 1'OMCI.

C'est également en mal 1967 que le Comi-
té Maritime International (CMI) nomme

une commission intermationale, avec Lord
Devlin comme Président, pour étudier les
problémes posés par le désastre du
"Torrey Canyon”. Le CMI demanda et se

vit accorder par 1'OMCI un statut consul-

tatif et ¢'est ainsi que commenca la
collaboration étroite et la consultation
entre ces deux Organisations gqui persis-
tent toujours depuis lors. Le systéme de
droit maritime qui prévalait Jjusqu'en
1969 evail été raisonnablement adéquat
pour traiter d'accidents maritimes ordi-
naires, mais la perte du "Torrey

Canyon" démontra que les régles ordinai-
res du droit maritime pouvaient ne plus
dtre adéguates pour remédier aux pertes
des victimes de la pollution par les hy-
drocarbures sur une vaste échelle., En
droit maritime, selon une régle générale,
ia responsabilité du proprétaire du na-
vire est basée sur la faute,mais la
pollution par les hydrocarbures peut se
produire sans gqu'il y ait de faute dans
le chef du navire—-citerne., Un navire-—
citerne peut &tre impliqué dans une
collision avec un carge pour marchandi-
ses séches dans des circonstances pour
lesquelles ce navire est seul responsa-
ble.

La réclamation d'une victime de la pol-
lution par les hydrocarbures pourrait
bien échouer par l'application du prin-
cipe selon lequel le dommage ne peut
&tre trop &loigné de la négligence sur
laquelle la réclamation est basée. Dans
certaines circonstances un tribunal
pourrait retenir comme causc premiére
du dommage subi, l'action du vent et
des vagutes el non pas en premier lieu la
négligence & l'origine de 1'écoulement
des hydrocarbures sur les eaux.

Il y avait alors un certain doute sur le
point de savoir si un Etat est juridi-
quement a méme de réclamer des frais de
nettoyvage exposés pour des tiers, p.ex,
des hételiers, et en fait 11 y avait un
doute considérable & 1'égard de la juri-
dicticn des Etats Cltiers sur des actes
dommageables accomplis en dehors de
leurs eaux terrilboriales.

Le droit du propriétaire du navire de
limiter sa responsabilité est également
une particularité du droit maritime.
Des limitations qui peuvent &tre adé-
quates pour répartir les risques entre
les parties 4 1'aventure maritime appa-
rurent a4 beaucoup commé étant inappro-
priées en cas de pollution par les hy-
drocarbures., Dans certaines circonstan-
ces les vitimes de la pollution par les
hydrocarbures ne seraient pas 4 méme
d'obtenir une indemnisation adéquate

du fait que les limites de responsabili-
té seraient trop Dbasses.

La difficulté d'obtenir la garantie pour
une réclamation dans le cadre de la juri-
diction d'un Etat ol le dommage s'est
produit, constitua un autre probléme.
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Un navire est une propriété essentielle-
ment mobile. La perspective de devoir
pourchasser autour du mende le navire
responsable ou tout auvtre actif du pro-
priétaire du navire pour obhtenir une ga-
rantie, apparut inacceptable aux Gouver-
nements. Ceci furent certains des pro-
blémes pour lesquels les délégués 4 la
Conférence Juridique internationale sur
les dommages par la pollution maritime
de 1969 eurent 3 trouver ume solution,
La Conférence, qui fut organisée par
1’0MCI, se réunit a Bruxelles du 10 au
29 novembre 1969. Les deux sujets fonda-
mentaux sur lesquels la Conférence de—
vait prendre une décision furent:

(a) la nature de la responsabilité, et
(b)Y la partie qui devrait supporter
cette responsabilité.

Les Etats ayant des cdtes particuliére-
ment vulnérables & la pollution par les
hydrocarbures demandérent une protec-
tion légale gqui leur assurerait la récu-—
pération des frais de nettoyage et 1'in-
demnisation des dommages survenus aux
ressources de leurs territoires et de
leurs eaux territeocriales. Rien moins
qu'une responsabilité stricte, si pas
absolue, ne peut effectivement garantir
une telle protection.(*)

Les Etats Maritimes disposant de grandes
flottes de navires-citernes demandédrent
que si le navire devait étre rendu res-
ponsable, cette responsabilité soit ba-
sée sur la notion de faute. Ces HEtats
étaient disposés & prendre en considé-
ration un systéme de responsabilité
stricte ou absolue uniquement si cette
responsabilité incombait & la cargai-
son. Le lundi 17 novembre 1969 la possi-
bilité d'obtenir une Convention accepta-
ble par les deux tiers des délégaticns
présentes semblait assez éloignée. Beau-
coup de délégations étaient arrivées a
la ceonviction que seul un systéme de
stricte responsabilité pouvait procurer
une garantie adéquate. Beaucoup dou-
taient de la possibilité d'établir un
fonds d'indemnisation peour la pollutien
par les hydrocarbures basé sur un préle-
vement sur les cargaisons se déplagant
continuellement sur les océans du monde.
Un groupe de travail avait été consti-
tué pour étudier ce concept pendant lia
Conférence, mais il fut évident gu'il

ne pourrait pas terminer son travail
dans ie temps disponible.

L'impasse fut levée le 24 novembre 1969
guand un compromis fut atteint. La res-
ponsabilité fut impartie au navire. Sui-
vant la Convention la responsabilité

est stricte et sujette a4 un nombre trés
limité d'exceptions fixées a 1'Article
3.2. Comme étant une partie essentiel-
le et agréée du compromis, la Conférence
adopta la résolution de convoquer au
plus tard en 1971 une Conférence Juri-
dique internaticnale pour étudier et
adopter un nouveau schéma d'indemnisa-
tion ayant pour base les principes sui-
vants :

1. Les victimes devraient 8tre indemni-
sées complétement et adéquatement
par un systéme basé sur le principe
de la stricte responsabilité,

(*) mais & qui devrait incomber une
pareille responsabilité?
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2, Le Founds devrait en principe exoné-
rer les propriétaires des navires
de 1'obligation financiére supplé-
mentaire que leur impose la dite Con-
vention (c.d.d. la Convention sur la
Responsabilité Civile).

Une autre Conférence diplomatique fut
réunie par 1'QOMCI et se tint a Bruxelles
entre le 28 novembre et le 18 décembre
1971. Elle conduisit a la Convention sur
le Fonds qui établit un Fonds interna-
tional financé par les personnes des
Etats contractants qui, par année calen-
drier particuliére, regoivent au total
des quantités dépassant 150.000 tonnes
d'hydrocarbures donnant lieu A contribu-
tion, ce qui veut dire le pétrole brut
et le "fuel ¢il" telsque définis dans la
Convention., La Convention contient des
dispositions détaillées relatives aux
questions administratives et 4 la métho-—
de de fixation du montant des centribu-
tions annuelles,

La préambule de la Convention sur le
Fonds mentionne spécifiquement gque "les
conséquences économiques des dommages
par pollution résultant des fuites ou
des rejets d'hydrocarbures transportés
en vrac par voie maritime ne devraient
pas étre supportées exclusivement par
les propriétaires des navires, mais de-
vraient 1'étre en partie par ceux qui
ont des intéréts financiers dans le
transpert des hydrocarbures”.

I1 poursuit en se référant a4 "la nécessi-
té d'instituer un systéme d'indemnisa-
tion complétant celui de la Convention
internationale sur la Responsabilité
Civile pour les dommages dus & la pollu-
tion par les hydrocarbures, en vue d'as-
surer une indemnisation satisfaisante
aux victimes des dommages par pollution
et d'exonérer en méme temps le proprié-
taire du navire de 1'obligation finman-
ciére supplémentaire que lui Impose la-
dite Cenventiocn',

Le Fonds international d'indemnisation
pour la pollution par les hydrocarbures
procure maintenant une indemnisation
des dommages par pollution par les hydro-
carbures jusqu'a concurrence de
45.000.000 DTS ($.49,800,000 =+ La res-
ponsabilité du Fonds est secondaire.La
responsabilité premiére étant celle du
navire et cette responsabilité est
stricte. Le systéme de responsabilité et
le systeéeme de limitation et de canalisa-
tion de la responsabilité, établi par

“les Conventions "CLC" et "FUND",s'écar-

tent assez radicalement des principes
traditionnels du droit maritime. Dans
une certaine mesure ceci est dfi au fait,
déja mentionné, que de nombreux délé-
gués aux deux Conférences qui rédigédrent
ces Conventions doutaient de 1la possibi-
1ité d'établir un Fonds d'indemnisation
pour la pollution par les hydreocarbures,
basé sur un prélévement sur les cargai-
sons d'hydrocarbures transportées sur
les océans du monde.

Le systéme d'indemnisation pour la pol-
luticon par les hydrocarbures comprend

(*) équivalent au 2 septembre 1982,




maintenant, non seulement "CLC 1963%"et
"FUND 1971" mais épalement TOVALOP 1969
et CRISAL 1971. Chacun de ces schémas
volontaires, TOVALOP et CRISTAL, fut
créé 4 l'initiative de 1'industrie pé-
troliére, ou bien en sa qualité de char-
geur ou de propriétaire des hydrocar-
bures d'une part, ou bien en sa qualité
de propriétaire ou d'affréteur de navi-
res-citernes d'autre part.

Tl y a accord général sur ia nécessité
d'accroitre maintenant le montant dispo-
nible pour l'indemnisation d¢ la pollu-
tion par les hydrocarbures, mais le mo-
tif pour lequel la responsabilité pre-
midre du cofit de la pollution par les
hydrocarbures a été mise & charge du
navire plutdt gue de 1'industrie pétro-
liére doit étre bien compris.

Le risque de pollution par les hydro-
carbures peut &tre considéré comme
attribuable socit a la méthode utilisée
pour le transport soit a la nature spé-
cifique du produit transporté. Si le
dommage par pollution avait étéd considé-
ré comme étant le résultat d'un inci-
dent de navigation, la canalisation de
la responsabilité vers le proprletalre
du navire aurait 10g1quement été fondée
sur la faute ("subjective™) alors que

si ce méme dommage avait été considéré
comme provenant de la nature dangereuse
de la marchandise la base de la respon—
sabilité aurait été stricte {"objective')
et cette responsabilité aurait incombé
an propriétaire de la marchandise. Quoi-
que la distinction entre des responsabi-
lités "subjective" et "objective peut
&tre théorique & abstraite, il est

utile de la conserver & l'esprit. La
Convention de 1969 a choisi d'attribuer
le risque de dommage par pollution au
transportecr du produit (le préambule

a4 la Convention déclare qu'elle a été
créée parce que les parties étaient
"conscientes" des risques de pollution
que crée le transport marltlme interna-
tional d'hydrocarbures en vrac") mais

a rendu la base de la responsabilité
"stricte” ou "objective", méme si du
point de vue historique il aurait fallu
baser cette responsabilité sur la faute.

Chacun receonnaissait qu'il était néces-
saire de canaliser clairement la respon-
bilité de la polluticn afin de venir

en aide aux victimes. Mais la répomnse a
la question,'vers qui canaliser cette
responsabilité, du navire ou de la car-
gaison™ n'était pas aussi claire.

C'est essentiellement pour des raisons
pratiques que la Convention sur la Res-
ponsabilité Civile a disposé la respon-
sabilité ipitiale du propriétaire du
navire., Si la responsabilité avait été
imputée a la cargaison, les victimes
auraient souvent eu des difficultés a
retrouver la partie responsable, tandis
qu'il est comparativement simple de
trouver et de poursuivre un proprié-—
taire de navire. Fn effer, puisque le
connaissement est un document négocia-
ble, la propriété de la marchandise
peut passer d'une main & l'autre en
cours de voyvage. En outre, un navire
peut transporter des marchandises appar-
tenant a plusieurs propriétaires, ou
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transporter des marchandises apparte-—
nant & plusieurs affréteurs, en les mé-
langeant parfois dans la méme citerne.

Une telle situation aurait rendu né-
cessaire un clause prévoyant la respon-
sabilité solidaire des propriétaires de
marchandises ou des affréteurs, si la
responsahilité leur était imputée, ce
qui aurait compliqué d'auvtant les négo--
ciations pour le transport.

Tandis que ces considérations pratiques
étaient essentielles dans le choix du
propriétaire du navire comme entité vers
laquelle la responsabilité était canali-
sée,il y avait d'autres motifs donnés
pour ce cheoix, le principel d'entre eux

étant que la responsabilité devait é&tre
imputéecal’entité qui a les meilleurs
moyens d'éviter 1'événement. Dans le cas
de pollution maritime ce serait le pro-
priétaire du navire. La canalisation de
la responsabilité vers le propriétaire

du navire avait, prétendait-on, un carac-
tére de prévention, puisqu'elle est un
encouragement a4 la diligence et a la
prudence.

Parce gque le dommage par pollution par
les hydrocarbures en cours de voyage
peut se produire dans une juridiction
autre que celle de,la destination du
pétrole transporté, de sorte gqu'il se-
rait difficile d'obtenir ume juridiction
envers le propriétaire de la merchandi-
se, la responsabilité des marchandises
aurait posé plus de problémes a la vic-—
time que ne le fait la responsabilité du
navire. En outre, on s'est accordé pour
considérer que le transporteur se trou-
vait dans la meilleure position pour
supporter n'importe quel risque parce
qu'il pouvait obtenir l'assurance la
plus favorable au prix le plus bas.

Fn bref, le principe général de ce sys-
téme de responsabilité consiste 4 ce que
(pour commencer un procés) les victimes
ne soient pas obligées d'examiner les
détails de relations contractuelles
auxquelles elles étaient de toute ma-
niére étrangéres. Des victimes sachant
qu'un navire avait laissé s'écouler du
pétrole qui leur a causé un dommage,en
concluraient que le navire devait les
indemniser.

Certes, dans la plupart des cas de pol-
lution par les hydrocarbures il y a eu
faute de la part du propriétaire du na-
vire, de son personnel ou de ses agents,
Si la responsabilité du navire pour
polluticn par les hydrocarbures devait
gtre basée sur la faute, cette respon-—
sabilité sera élevée en dépit du droit

4 la limitation de cette responsabilité.
La limite de responsabilité pour un
navire—citerne de 150.000 tomnes brutes,
sous 1l'empire de la Convention sur la
limitation de 1976 serait de

16,733.500 DTS ($ 20,000,000}. La

limite actuelle pour un tel navire -
citerne selon la Convention sur la Res-
ponsabilité Civile 1969 est de
14.000.000 DTS ($ 16,800,000).

Si la responsabilité premiére pour la
pollution par les hydrocarbures avait
4té canalisée vers le Fonds,tandis que

PRSP
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la responsabilité du navire pour la
pollution par les hydrocarbures aurait
été basée sur la faute et limitée sui-
vant la Conventior sur la limitation de
1976, la charge aurait pu &tre répar-
tie plus équitablement entre 1'industrie
pétroliére et les propriétaires de na-
vires, Sous l'empire d'un tel systéme
d'indemnisation, le Fonds international
d'indemnisation pour les dommages dus a
la pollution par les hydrocarbures aprés
avoir dédommagé les victimes de la pollu-
tion par les hydrocarbures, aurait été

4 méme de récupérer d'un propriétaire

de navire négligent une part substan-
tielle de ses débours.

Puisque la responsabilité d'um navire
pour d'autres genres de dommages est
basée sur la faute, il est difficile de
concevoir des motifs capables de justi-
fier une responsabilité stricte pour la
pollution par les hydrocarbures ou des
limites de responsabilité plus élevées
pour la pollution par les hydrocarhbures
gue pour d'autres genres de dommages
causés par un navire. Un navire qui a
la suite d'une faute cause un dommage
par pollution par les hydrocarbures de-
vrait certainement répondre de cette
fiite,mais cela exactement de la méme
fagon et dans la méme proportion qu'il
doit le faire pour d'autres genres de
dommages. Les doutes qui ont été a
l'origine du fait que l'on se soit écar-
té de ces principes de 1969 ont été
apaisés par la création du Fonds inter-
national d'indemnisaticn pour la pollu-
tion par les hydrocarbures. Si la res-
ponsabilité premiére pour les dommages
par pollution par les hydrocarbures
avait été canalisée vers le Fonds,les
victimes de la pollution auraient dis-
posé d'une garantie de dédommagement
accesible et commode et le coiit pour
procurer cette garantie aurait été mi-
tigé par les recours que le Fonds in-
ternational pourrait alors obtenir des
propriétaires de navires negligents.

Quoigqu'il en soit,il est trop tard pour

la réouverture des débats sur des ma-—
tiéres qui ont été résolues. A tort ou

4 raison, une responsahbilité de base et
stricte a été imposée au propriétaire

du navire en guise de compromis apres
des batailles acharnées. Mais il faut
garder 4 1'esprit qu'un élément essen-
tiel dans ce compromis a été l'efforc de
développer la Convention sur le Fonds.
L'équilibre réalisé par ces deux Conven-
tions doit étre maintenu,

RECOMMANDATION : Les ETATS-UNIS doivent
amender leur législation interne pour
exonérer les assistants des respomnsabi-
lités civiles qu'ils peuvent encourir
pour pollution résultant d'activités
prudentes d'assistance professionnelle
aux navires,

Le texte de la disposition légale pour-
rait &tre moulé sur l'anpexe I Régle

11 C de la Convention Internationale
pour la Prévention de 1a Pollutien par
les navires de 1973 (MARPOL) */. Adnsi,
les rejets qui sont faits dans le but
de combattre les événements particuliers
de pollution de fagon a réduire les dom-
mages de pollution ne donneront pas lieu

\

. - S
a réparation civile.

i/ L'Annexe I, Régle 11 (c) de MARPOL
dispose gue les conditions relatives
aux pénalités concernant le contréle du
rejet des hydrocarbures en général
(Régle 9) et dans certains domaines
particuliers (Régle 10} ne s'applique-
ront aux

...(ec) rejets des substances contenant
des hydrocarbures tel qu'approuvés par
l'administration {le gouvernement de
1'Etat sous l'autorité duguel le navire
opere), quand ces rejets sont néces-
gsaires pour combattre les événements
particuliers de pollution de fagon a
réduire les dommages de pollution.

Tout rejet de cette sorte sera soumis

& 1'approbation de tout gouvernement
dans la juridiction duquel ils peuvent
se preoduire.

Annexe |

RECOMMANDATION : Les ETATS-UNIS doivent
ratifier la Convention Intermnationale de
1969 sur la Responsabilité Civile pour
les dommages de pollution par hydrocar-
bures (CLC) ainsi que la Conventien
Internationale de 1971 sur 1'établisse-
ment d'un Fonds International pour 1'in-
demnisation des dommages par pellution
par hydrocarbures {la Convention du
Fonds),

Quand les ETATS-UNIS notifieront leur
ratification aux parties aux Conventions,
ils devront aussi déposer un mémorandum
suggérant certains amendements souhaita-
bles incluant, mais sans que cela soit
limitatif, les dispositions suivantes :

— La CLC doit étre amendée de fagon a
exonérer-de responsabilité toute per-
sonne qui accomplirait des opératicns
d'assistance en mer et qui rejette-—
rait une cargaison d'hydrocarbures ou
des soutes pour empécher un événement
de mer pouvant causer une pollution
plus sérieuse encore.

- Les limites de responsabilité devront
&tre substantiellement augmentées tant
pour les armateurs en vertu de l'arti-
cle 5 de la CLC que pour le Fonds en
vertu de l'article 4 de la Convention
du Fonds.

8i ces amendements n'étaient pas

aprés une période raisonnable de

les ETATS-UNIS démonceraient les
tions.

Pour protéger 1'environnement et le pu-

blic, le Gouvernement des ETATS-UNIS a

un mandat clair de s'occuper de et de

prendre des mesures de sauvegarde pour
les événements de mer ou les menaces
d'accident lorsque l'utilisateur du
navire ne le fait pas lui-méme.

Le caractére implicite de ce mandat ré-

side de la fagon la plus appropriée dans

les pouveirs des gardes-cftes. En effet,
leur mission de sauver des vies humaines
et de contrdler la pelluticn maritime
exige de leur part de maintenir dans
toutes les eaux territoriales américai-
nes une organisation marine opération-

adoptés
temps,
Conven-




en mesure de faire face aux événements

nelle, Les gardes-cbtes doivent mainte-
de mer.

nir une vigilance particuliére pour étre

General Average
Report of the Working Group

Introduction

In 1981 the Executive Council of the
A.M.I., considered the comments of the
Working Group and decided that the
original terms of reference and the
subject of the study by the Working
Group ("General Average in the light
of the Hamburg Rules'")were too restric-
tive and that the Working Group should
prepare a report on General Average
without any restrictions. The report
which follows in Sections 2 to 5 has
been prepared in response to that de-
cision of the Executive Council and is
divided into four parts.

How does General Average
work 1in pratice today?

3. The attitude of the Courts.
Alternative systems and

the future.

Conclusions.

Section 2.

Section
Section 4.

Section 3.

How does General Average work in
practice teoday?

:1 There was considerable support for
the opinion expressed by one member

of the Working Group that the readi-
ness of cargo interests to pay Gemeral
Average contributions depends on a
number of factors :-

{(a) The degree of blame which cargo
interests attribute to the ship-
owner for the General Average
incident., Where the cargo interests
are of the view that the shipowner
was respongible for or in some way
caused the loss, they will be re-
luctant to pay their centributions
and will resist attempts to compel
them to pay.

(b) The place where contributions are
to be collected.
Particular difficulties in collec-
tion are experienced in certain
North African countries,in Central
American countries, in Venezuela,
in a number of developing coun-
tries and in the U.5.A. Occasion
difficulties are experilenced in
the U.K. and in Jepan;collection
ig more satisfactorily achieved
in the ¢il producting states, in
the Socislist states of Eastern
Europe and the U,5.S5.R., and in
the Western Furope apart from the
U.k.

{c} The amount of the contributions.
Contributions of up to 15 Z of
values are paid farily readily
unless the sums involved are very
large.

{(d) The form and content of the Gene-
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ral Average adjustment. Where the
General Average adjustment or sta-
tement is in a form which gives
full details of the identity of

the cargo interests that encoura-
ges lawyers teo gather together

all those interests in order teo
bring an action in thelTr name
against the carrier. Conversely,
where the statement dces not inclu-
de these details and cargo inte-—
rests therefore find it more diffi-
cult to act in concert. These dif-
ficulties are not experienced.

{(e) The nature and timing of requests
for contributions.
Cash deposits and payments on ac-—
count are generally easier to ob-
tain than final contributions.Car-
go interests which have in the ear-
ly stages paid a large proportion
of their contributions may well re-—
fuse to pay the final balance due
when the adjustment is issued but
may nevertheless not press for a
refund of what they have already
paid,

:2 Another member of the Working Group

commented that when difficulties are
experienced in cbtaining contributions
from cargo interests those difficulties
are of a practical nature and do not
call into question the institution of
General Average itself. Thus it may be
that in any given country there may be
exchange control problems in transfer-
ring funds abroad. There may alsoc be
problems with payments on account

in that, for example, in a number

of developing countries the recei-
vers refuse to make payments on
account and instead provide guaran-—
tees from State insurance c¢companies,
What follows is that those compa-

nies then put forward many argu-

ments {usually without any validity

at all) to aveid their obligations.

:3 The difference between the bulk

and tanker trade on the one hand and
the liner trade on the other in the
context of General Averagewas also
noted., It might be thal General Ave-
rage could be gaid to retain its use-
fulness in the bulk and tanker trade
where adjustment is relatively simple,
whereas a different solution might

have to be found for the liner trade
where the problems caused by the exis-—
tence of a large number of cargo inte-
rests and the consequent difficulties
in General Average adjustment have be-
come acute. Thus a trand has developed
to eliminate General Average in practi-
ce in some liner Lrades with the conse-
quent acceptance by hull underwriters
that they will cover, at least up to a
certain amount, the c¢ontributions
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which under the normal regime one
would expect to be borne by cargo.

From the point of view of the P & T
Clubs, comment was made that with a

shift of emphasis in the Gemeral Avera-
ge context from general carge to carria-
ge of oil and other cargoes in bulk,the

number of parties involved in any one
venture tends to be reduced with the
consequence that the values of carge
and ship can be more readily ascertai-

ned and that guarantees or deposits are
Against that,

less difficult to obtain,
however, the P & T Clubs note the in-
creasing tendency for carge interests
to refuse to pay contributions on the
basis of alleged breaches of the con-
tract of carriape and although unreco-
vered General Average contributions’
still form a relatively small propor-
tion of the claims paid by a P & I As-

sociation in any given policy year,the-

re is a noticeable tendency for that
caetegory of claim to increase both in
amount and as a proportion of the
overall claims paid.

The attitude of the Courts

Courts or tribunals rarely have to
deal with cases relating to General
Average and no conclusion can there-
fore be drawn from dedded cases about
the future of General Average though
it is also true to say that there has
been no judicial criticism of General
Average as a system of apportionment
of costs.

There is an increasing tendency in
many jurisdictions, particularly in
the U.5.4A., to find in favour of car-
go interests.
ted that when General Average is an
issue in a dispute between owners and
cargo interests the courts will, as in
cargo claims where there is no General
Average element, tend more and more to
produce judgments unfavourable to the
shipowner.

Alternative systems and the future.

Since there were a variety of views
expressed by those members of the Wor-
king Group who commented in detail,it
is worth summarising those views.

Each of the paragraphs in this section
records in brief and separately in the
views of individual members of the
Working Group.

2 There are only two practical solu-

tions - either General Average is re-
tained in its present form of the in-
surers take upon themselves the burden
of paying for expenses and lesses in-

curred for the common interest. The in-
surance solution has already been adop-

ted to a limit extent in the General
Average absorption clauses,found in
some hull policies, under which the
hull underwriter accepts the risk of
paying all General Average costs (up
to an agreed figure), including the

Though it is to be expec-
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proportion which would usually be
payable by cargo.

If any change is to be made in
the existing system of General Ave-

rage - a system which on the whole
works well and is still widely ac-—
cepted — the most practical form

¢f change would be in the field of
insurance. Some reform would be nee-
ded in P & I insurance and the de-
marcation between P & I and hull co-
ver, and the relationship between
both P & I and hull insurance on the
one hand and carge insurance on the
other. An insurance solution should
however be possible; it would elimi-
nate many of the present and poten-
tial problems if those relevant in-
surance interests referred to above
could evolve agreement on how this
category of risk should be apportio-
ned between them.

Rather than attempting modifica-
tion of the existing system of Gene-
ral Average, perhaps we should con-
sider its abolition; this would be
achieved in daily practice by simple
clauses in contracts of carriage,
for example

"The parties to this contract
will neither claim contribution
nor contribute in General Ave-—
rage."

The effect of inserting such "non-
contribution" terms in the contract
can be assessed by referring to the
more common forms of General Average
losses and sacrifices. Broadly spea-
king they fall into three categories:

{A) Physical loss of or demage to
cargo

Cargo jettisoned; cargo damaged
in fire extinguishing operations;
cargo loss or damage caused du-
ring efforts to rgfloat a ship
or to get at the seat of a fire
or to effect necessary repairs.

(B) Physical loss of or damage
to hull and related costs
including fuel and stores
consumed.

Refloating operations (including
fuel consumed; fire extinguishing ope-
rations; port of refuge expenses for
extra fuel and stores.

(C) ZExtra expenses incurred.

Port of refuge expenses compris-
ing crew wages and mainteénance,
port charges, and the cost of
discharging cargo,fuel or stores.

Leaving cut if account any insurance
cover there might be, in the first in-
stance cargo interests would pay (4),
the shipowner (and.possibly the time
charterers in the case of bunkers con-—
sumed) would pay (B), and the ship-
owner would pay (C).

Because of insurance, some

however,




N

of .the losses will be paid by insurers (iii) Special extended freight/

who then take over under subrogation
rights of the assured; those insurers
and the parties whose losses were not

covered by insurance then have to walt

poften for a considerable time,before
the final allocation of the losses
and cosls following the adjustment of
General Average. The whole process is
on one view no more than a lengthy
and complex method of accounting be-
Iween insurers, oI eVven often between

different underwriting accounts of the

same insurer.

If non-centribution clauses were to be

inserted by mutuval agreement in the
shipping documents, these would have
the effect of abolishing General Ave-

rage, and the losses and expenses nor-

mally the subject of GCeneral Average,

being deliberately rather than fortui-

tously brought about,would not be re-
coverable under insurance policies.
However, if the hull and cargo poli-
cies were to be altered to allow for
this, the physical loss of or damage
to cargo would fall naturally under
the conventional cargoe policy and si-
milarly the physical loss of or dama-
ge to hull would attach to the hull

policy. The shipowners' extra ex-
penses do not fit so easily into
this pattern but an extended freight
or disbursement policy could accomo-
date them.

Losses could then be paid under the
insurances with reasonable prompl-
ness and the ¢nly remaining actiom
to be taken would be the final ac-
counting between insurers, as the
losses would of course ultimately
have to be borne by the party respon-
sible who would in turn be protected
by insurance. However, assuming that
the ordinary hull and cargo policles
were to be altered as suggested, and
the freight and disbursements policy
extended to meet the circumstances
the payments by the insurers would
in the first instance be on the fol-
lowing basis:

(i) Standard cargo policy.

Water, steam orT chemical da-
mage to cargo during fire
extinguishing on board ship

Loss of or damage to carge
caused by forced discharge

or by efforts to reach the
seat of a fire or by the mea-
sures taken to effect necessa-
ry repairs or by jettison.

(ii) Hull policy.

Hull and engine damage and fuel

consumed in the efforts to re-
float the stranded ship.

Water,steam or chemical damage
to hull during the extinguis-
hing of fire on board ship.

Fuel and stores consumed at a
port of refuge.
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disbursements policy.

Wages and maintenance,port char-
geg and the cost of discharging
cargo when these costs and ex-
penses are incurred at a port

of refuge.

The comments above and the examples
jllustrate the ergument that the his-
torical reasons for General Average
can be said no longer to apply.
Amounts made good and the apportion-
ment of the General Average fund are
today little more than complicated
ways or re—allocating risks between
insurers. When, as is usual today,
all interests are fully insured the
nature of General Average and its
financial consequences are no longer
what they were when there was less
insurance or no insurance cover.

The adjustment of General Average
is lengthy and involves a considera-
ble amount of time and expense. The
problem might be better dealt with
through insurance, but unless all
the risks were insured by the ship-
owner with one insurer there would
still have to be a system of evalua-
ting the amcunt due from cargo inte-
rests. It may be that the shipowner
should bear the whole of the risk
and should then insure it; this
would have the additional advantage
of eliminating reducing the innume-
rable problems relaring to the col-
lecting of General Average security.
In many cases even today the ship-
owner follows this pattern, insuring
the risks on the hull policy with
the hull underwriters waiving Lhe
need for an adjustment and with no
attempt being made Lo Trecover from
cargo. lt is a short step from that
existing practice to abolition of
Ceneral Average and its present form,
subject to some reform of insurance
arrangements.

While General Average should be
retained, there should alse be an
extension of the use of General Ave-
rage absorption clauses under which
hull underwriters cover the whole
risk and no contribution is reques-
ted from carge. The amounts insured
under such clauses could also be in-
¢creased particularly for large con-—
tainer ships and ro-ro ships. If
this is not attractive to hull Under-
writers,other commercial insurers
would be prepared to cover the risk.

While General Average is the most
equitable way of distributing expen—
ses, General Average settlements are
Lime-consuming, expensive and compli-
cated. Bfforts should therefore be
directed towards maintaining Lhe prin-
ciples cf General Average but at the
same time reducing or eliminating the
disadvantages inherent in the present
practices. This might be achieved in
a4 number of ways, for example. by eli-




minating from General Average losses
of or damage te ship eor cargo; those
losses or that damage could be borne
by the relevant. insurers. That would
leave to be adjusted only expenses
incurred for the safety of the ventu-
re, including salvage. Further,adjus-
ment of General Average below a cer-
tain figure (say, $ 10,000} could be
eliminated, the carrier bearing the
risk and insuring it under a form of
the by now familiar General Average
absorption clauses in hull policies.

5. Conclusions.

It is clear from the comments recei-
ved that there is no enthusiasm and
very little support for a reform in

Albert Lilar Prize 1984

The Albert Lilar Foundation has decided
to award in 1984 a prize of Belgian
francs 400.000.-.

Consideration will be given to works of
which three ccopies will have been
received at the Registered Office of the
Foundation, 17 Borzestraat, 2000 Antwern,
Belgium, before 15 May, 1984.

The selection committee will pay atten—
tion only to works brought out in hook
form and, as such, put at the disposal
of the public less than five years prior
tc 15 May, 1984.

The works may be published in the
following languages: english, french,
italian, spanish.

General Averapge, but that there is a
considerable amount of support for
reform of insurance arrangements to
eliminate the disadvantages of the
existing system. It is alsoc clear
that solutions to current problems
are more likdy to be found in mnew in-—
surance arrangements than in cther
pessible reforms either of the prin-
ciples on which General Average is
based or of the law. It may be there—
fore that it would be inappropriate
for the C.M.I. to consider the sub-
ject further, at this stage at least,
because the scope for legal reform

is small and the subject is one which
might be best discussed as a techni-
cal and service preoblem between insu-
rance interests rather than by law-
Yers.

Prix Albert Lilar 1984

La Fondation Albert Lilar décernera un
prix de Francs belges 400.000.- en 1984.

Seront pris en considération les ouvra-
ges dont trois exemplaires seront par-—
venus au siédge de la Fondaticn, 17
Borzestraat, 2000 Antwerpen, Belgique,
avant le 15 mai 1984.

Le jury ne pourra retenir gue les cuvra-
ges publiés en librairie et, comme tels,
mis 4 la disposition du public moins de
cing ans avant le 15 mai 1984,

Les ouvrages peuvent &tre publiés dans
les langues suivantes: francais, anglais,
espagnol, italien.

Personalia

The address of the Korea Maritime Law
Association has been amended as follows
as from 15 June, 1983

L'adresse de la Korea Maritime Law
Association a été modifiée comme suit
a partir du 15 juin 1983

KORTA MARITIME LAW ASSOCTATION

c/o Hanbada Shipping Co.,

Ltd.

1604 Kyungki Bldg.,

115,
SEQUL,KOREA
Telex
Telephone

Brussels’ Conventions

RIDER TA THE STATEMENT OF THE RATIFI-
CATIONS OF AND ACGCESSIONS TO THE
BRUSSELS INTERNATIONAL MARITIME LAW
CONVENTIONS.

DENUNCIATION BY JAPAN

In arecent communication the Ministé-
re des Affaires Etrangéres, du Com-
merce Extérieur et de la Coopération
au Développement de Belgique advised
that on 19 May,1983 a letter has been
received from his Excellency the

23

Samgakdong Chung-Ku,

22530 HANBADA
722-8040,

B047

Conventions de Bruxelles

AJOUTE A L'ETAT DES RATIFICATIONS ET
ADHESIONS DES CONVENTIONS INTERNATIO-
NALES DE DROIT MARITIME DE BRUXELLES.

DENCNCIATION PAR LE JAPON

Suivant une récente communication du
Ministére des Affaires Etrangéres,

du Commerce Extérieur et de la Coopé-
ration au Développement de Belgique,
une lettre a été recue le 19 mai 1983
de son Excellence 1'Ambassadeur du Ja-




Ambassador of Japan at Brussels
notifying the denunciation by Japan
in respect of the

INTERNATTONAL CONVENTION RELATING
TQ THE LIMITATION OF THE LIABILITY
OF OWNERS PF SEA-GOING SHIPS AND
PROTOCOL OF SIGNATURE, SIGNED AT
BRUSSELS ON 10 OCTOBER, 1957.
‘In accordance with the provisions of
Article 13 of the said Convention,
this denunciatien will becomeg opera-—
tive on 20 May, 1983.

pon & Bruxelles, notifiant la dénon-
ciation par le Japon de la

CONVENTION INKTERNATIONALE SUR LA
LIMITATION DE LA RESPONSABILITE
DES PROPRIETAIRES DE NAVIRES DE
MERE ET PROTOCOLE DE SIGNATURE,
SIGNES A BRUXELLES LE 10 OCTOBRE
1957.
Fn vertu des dispositions de l'arti-
cle 13 de la Convention, cette dé-
nonciation prendra effet le 20 mai
1983.

Publications

At the initiative of the French Associa-
tion of Maritime Law, & book containing
the texts of public law, private law,
social law and law of the environment
has just come out of print. Its title is
"RECUEIL DES TEXTES DU DROIT MARITIME
FRANCAIS AU ler JANVIER 1983". It has
been edited by Me Jacques villeneau,

the President of the A.F.D.M.

Subscriptions are to be addressed to the
publisher "Le Droit Maritime Frangais",
190 boulevard Haussmann., 75008 Paris,
tel.:563.11,55. The price of the hook

is French Francs:250,-.

The proceedings Gf the International

. Maritime Law Seminar, that took place in
the Island of Margarita, Venezuela, at
the initiative of the Venezuelan Maritime
Committee, from 2 till 6 January, 1980
have been published in the "JOURNAL OF

THE MARITIME LAW ASSOCIATION OF VENEZUELA".

This book is available at the headquarters
of the C.M.I. in Antwerp, at the price
of US%.20.-.

Under the auspices of the International
Bar Association a very exhaustive study
has been performed by a committes on
maritime and transport law and edited

by Mr.LENNART HACBERG of Gothenburg under
the title " MARITIME LAW - volumes III-A
and IIT-B - Registration of Vessels -
Mortgages ON Vesgels" and published by
KILUWER - Libresso, P.0.BoX 23, 7400 GA
Leventer, The Netherlands, at the price
of D.F1.200.-. This book is one of a
series of volumes to form a handbook on
international maritime law. Volume I
covering Arrest of vessels and Volume II
covering Sales of vessels have been
published in 1976 and 1977 respectively.

Next Meetings

20-21 September, 1983 at London
international Subcommittee on Maritime
Liens and Mortgages;

2 December, 1983 at London:
Executive Council;

30 March, 1984 (Friday) at Brussels:
1984 annual regular meeting of the
Assembly.

Published by CMI headquarters :
¢/ o Messrs. HENRY VOET-GENICOT, Borzestraat 17, B-2000 Antwerp - Belgium.

A ltinitiative de 1'Association Frangai-
se Aau Droit Maritime il vient de sortir
de presse un ouvrage qui. comporte des
textes de droit public, de droit privé,
de droit social et de droit de l'envi-
ronnement: il a pour titre:

"RECUEIL DES TEXTES DU DROIT MARITIME
FRANCAIS AU ler JANVIER 1983" et a été

préparé par Me Jacques villeneau, le ‘

pPrésident de 1'A.F.D.M.

Les demandes de souscription doivent &tre
adregsées a la revue "Le Droit Maritime
Frangais", 190 boulevard Haussmanm,

75008 Paris, té&l.:563.11.55. Le prix de
cet ouvrage est de F.F.250.-.

Les travaux du Séminaire de droit inter-
national maritime qui s'est tenu al'ile
de Margarita, Venezuela i 1'initiative
du Comité Maritime du yénézuela du 2 au
6 janvier 1980, ont été publiés dans
"REVISTA DEL COMITE MARITIMO VENEZOLANO ™.
Ce livre peut &tre commandé au siége

du C.M.I. & Anvers au prix de $US.20.-.

Scous les auspices de International Bar
association une &tude approfondie a été
réalisée par une commission sur le droit
maritime et des transports et gditée

par M.LENNART HAGBERG de G8teborg sous

le titre "MARITIME LAW - Volumes III-A ‘
et III-B - Registration of Vessels -
Mortgages on Vessels"; ce livre gqui fait
partie d'une série sur le droit maritime
international a ét& publiZ par KLUWER -
Tibresso, B.P.23, 7400 GA Deventer, Pays-
Bas au prix de florins 200.-. Précédem-
ment avaient paru: Volume T "arrest of
Vessels" et Volume II "Sales of vessels".

Prochaines réunions

20-21 septembre 1983 a Londres
Commission internationale sur les privi-
lages et hypoth&ques maritimes:;

2 décembre 1983 i Londres
Cconseil Exécutif;

30 mars 1984 (vendredi) & Bruxelles:
réunion statutaire annuelle de 1'Assem-
blée. '
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Maritime Liens and Mortgages -
A Progress Report by Francesco Berlingieri

When the replies to the CMI Question-
naire started to come in I found out,
not without surprise, that the 1967
Convention met with the approval, albeit
in some cases with some minor reserva-
tions, of a great many Maritime Law
Associations. As of 20th September 1983
29 Maritime Law Associations had replied
to the Questiommnaire, of which not less
than 18 have expressed this view. It may
also be interesting to mnote that this
view has been expressed both by Associa-
tions of developed and developing
countries.

Notwithstanding this fact, the Interna-
tional Sub-Committee on Maritime Liens
and Mortgages, during its first session
held in London on 20th and 2lst Septem-—
ber 1983, examined the 1967 Convention
with a critical eye, with a view to
finding out if the approach adopted was
still satisfactory and, in the affirma-
tive, if the Convention could be
improved.

The Sub-Committee unanimously agreed
that long-term financing was essential
for the development of merchant marine,
and that the security more readily
available and less expensive was the
vessel itself. Thence the need to ensure
the best possible protection to the
mortgagee.

The Sub-Committee was by a large majo-
rity of the view that the 1967 Conven-
tion satisfied this requirement. The
Convention in fact:

(i) ensures that a mortgage which is
validly constituted according to
the law of the country of regi-
stration 1is recognized in all
Contracting States, provided that
certain basic conditions are
complied with;

(ii) ensures that, except in case of
forced sale, the wvessel is mnot
de-registered without the consent
of the mortgagee;

(iii) regulates the forced sale in such
a manner as to enable the buyer
to obtain a title to the vessel
which is recognized as wvalid in
all Contracting States, thus
enhancing the possibility of sale
at the market price;

(iv) at the same time ensures that the
proceeds of sale are distributed

according to the provisions of
the Convention, and thus that the
mortgagee is satisfied according
to his priority;

(v) accords the mortgagee a reason-—
ably high priority by limiting
the number of maritime 1liens
having precedence over the
mortgage.

i) Recognition of mortgages

The provisions of Article 1 were found
to be satisfactory. The need for the
requirement that the amount secured be
mentioned in the register, or in the
instrument which must be deposited with
the registrar, was however questioned by
the delegate from the United States, who
pointed out that in certain forms of
modern mortgages no figure is mentioned.

ii) Consent of the mortgagee to the
de-registration of the vessel

Article 2 of the Convention protects the
mortgagee by providing that the vessel
cannot be de-registered without his
consent, and cannot be re-registered in
another State unless a certificate has
been issued by the former State to the
efect that the vessel has been or will
be de-registered.

It was pointed out that transactions on
second-hand ships would be facilitated
if it could be provided that in case of
change of flag, mortgages may be re-
registered din the new register. A
provision to this effect existed in the
Draft Convention approved by the CMI
Conference held in New York in September
1965,

It may be noted that nothing in this
article prevents de-registration of a
vessel prior to de-registration of the
existing mortgages if the mortgagee
agree, and re-registration of such
mortgages in the mnew register, provided
the law of the State of new registration
allows this. De-registration of a vessel
without de-registration of existing
mortgages is contemplated by Article 11
of the 1967 Convention in case of forced
sale. Paragraph 3, in fact, provides
that after the forced sale the Court who
has conducted the sale shall issue a
certificate to the effect that the




vessel is sold free from all mortgages
except those assumed by the purchaser,
and that upon production of such certi-
ficate the registrar shall delete all
mortgages except those assumed by the
purchaser, and register the vessel in
the name of the purchaser, or issue a
certificate of de-registration, as the
case may be.

1ii) Forced sale

It was the gemeral view-that the re-
quirements - specified in Article 10
satisfied the requisite of due process.
However, it was questioﬁed whether also
a notice to the public through news-
papers should not be required, and
whether it should not be specified where
notice to holders of registered mort-
gages must be sent. )

The rule on the distribution of the
proceeds of sale was found to be cor-
rect, and consequently no objection was
raised against the provision whereby in
the event of forced sale, in accordance
with ‘the provisions of the Convention,
all mortgages and all liens and other
encumbrances cease to attach to the
vessel. Tt was, however, suggested that
the provision in paragraph 1 of Article

11, according to which charter parties

are not deemed te be a lien or an
encumbrance for the purpose of Article
11, may be deleted. S
The provision whereby, upon production
of a certificate .of the Court who has
conducted the forced sale that the
vessel has been sold free of all mort-
gages and all liens and other encum—
brances, the Tegistrar must issue a
certificate of de-registration, was alsc
generally approved. The delegate from
the United States stated, however, that
in his country there may be some prob-
lems, for there exist in the United
States restrictions on the transfer of
vessels from United States citizens to
foreigners, and also requirements that
ships built under Government subsidy
must remain under U,5. £flag feor a
certain number of years.

(iv) Distribution of the proceeds
of sale

Tt was noted with approval that the
provision whereby the costs awarded by
the Court and arising out cof the arrest
and subsequent sale of the vessel are
first paid out of the proceeds of sale,
restricts the former lien granted under
Article 2 No. 1 of the 1926 Ceonvention.
1t was, however, agreed that such cost
should include the cost incurred for the
custody and maintenance of the vessel
after the arrest.

{v) Maritime liens having priority
OVer mortgages

The general view of -the Sub-Committee
was that the number of liens taking
precedence over mertgages  should,
subject to what will be stated below,

not be increased, but possibly reduced.

There were two sugpgestions to increase
the number of liens. The first was made

by the delegate from the Federal Repub-
lic of Germany who stated that his
country extended the lien securing
claims for wages to social insurance
contributions. Other delegates stated
that the lien for wages was construed to
include also social insurance contribu-
tions, and therefore it was accepted
that this extention could be specified
in the text of the Convention.

The second suggestion was made by the
delegate from Worway, who stated that
his Association would favour the grant-
ing of 2 maritime lien for claims in
respect of loss of or damage to cargo
arising out of the contract of carriage.
The great majority of the delegates
were, however, against such extentiomn.
Only the delegate from Sweden stated
that his Association would support it
provided the extention would ensure a
wider unifermity.

The delegate from. the Unites BStates
informed the Sub-Committee that the law
of the United States widely differed
from the Convention, and that the system
in force was so deeply rooted that there
were no prospects of the United States
ratifying the 1967 Convention.

This was noted with regret, but it was
agreed that it would net “justify a
change in the system adepted by the 1967
Convention. The delegate from the
Pederal Republic of Germany wondered
whether, in order to achieve uniformity
at least in some atreas, it would not be
convenient to divide the Convention into
various parts which might be accepted
separately from one another.

The need for a maritime lien in respect
of claims for wreck removal and contri-
bution in general average was questioned
by many delegates, whilst it was agreed
that the other maritime liens should be
maintained, albeit doubts were raised in
respect of the high ranking of the lien
for port, canal and other waterway dues
and pilotage dues, -

The delegate from France stated that his
Association was of the view that so many
secret liens seriously impaired the
security of the mortgagee, and that a
system of registration of maritime liens
should be envisaged whereby the priority
between liens inter se and between liens

-and mortgages would be based on the
respective date of registration. Only
“the liens for wages, salvage and general

average should be excepted, and these
liens would always take priority over
mertgages.

The liberty granted by Article 6 to
Contracting States to give to liens or
rights of retention granted in favour of
shipbuilders and shiprepairers by
national law priority over mortgages was
discussed at some length, but it was
ultimately agreed that any change in
this provision would upset the compro-
mise reached at the New York Conference,
and would sericusly impair a wide
acceptance cf the Convention.

. The o¢ne vear period of extinction of




maritime liens was found by the Sub-
Committee to be reasomable. It must be
pointed out that a compartatively short
period would force the lienor to take
action and thus btring the claims to the
knowledge of the mortgagee, thereby
avoiding excessive accumulation. The
delegates from Norway and Sweden stated
that their Associations would favour a
change in the present text so to give to
the commencement of lawsuits the effect
of avoiding the lapse of the extinction
period, This, however, would seriously
affect the mortgagees, for they would
not know when a suit dis commenced,
particularly iIn those countries where
the time bar is avoided by the mere
issuance of a writ.

The clarity of the wording wused in
Article B paragraph 1 was questioned. It
was pointed out that it was in conflict
with the definition of arrest in the
1652 Arrest Convention, whose Article 1
paragraph 2 states that arrest means the
detention of a ship to secure a maritime
claim, but dees not include the seirzure
of a ship in execution or satisfaction
of a judgment.

The purpose of the provision 1in Article
8 paragraph 1 is to aveid that the lapse
of the period of extinction be prevented
by an arrest followed by the release of
the vessel, for in such case it would be
comparatively easy to keep maritime
liens in existance for a long time. Nor
would the continued existance of the

Brussels Conventions

ERRATUM

Page 24 of CMT NEWS LETTER June 1983

DENUNCIATION BY JAPAN

last paragraph of that article must
read :

" In accordance with the provisions of
Article 13 of the said Convention,
this denunciation will become operative

on 20 May, 1984"

IMO Conventions

RIDER. TO THE STATEMENT OF THE RATIFT
CATIONS CF AND ACCESSIONS TO THE IMO
CONVENTICNS, IN THE FIELD OF PRIVATE
MARITIME LAW

Notice from the INTERNATIONAL OIL
POLLUTION COMPENSATION FUND dated
4 May, 1983 : :

In accordance with Regulation 5.2 of the
Internal Regulations of the IOPC Fund,
the Director has the honour to notify
Contracting States that the International
Convention on the Establishment of an
International Fund for Compensation for
0il Pollution Damage, 1971, will enter
inte. force-for SRI LANKA on 11 July 1983.

lien be justified from the stand point
of the lienor, because if the vessel is
released, that means that the lienor has
cbtained other satisfactery security,
such as a bond or a bank guarantee. Tt
seems useful to point out that the words
"arrest leading to a forced sale" do not
mean that the arrest is necessarily the
first step of the proceedings of forced
sale, but that the vessel is not removed
from the custody of the court until the
forced sale 1s effected, If this does
not appear clearly from the words used,
a change may perhaps be advisable.

The Sub-Committee agreed that its future
work should be liaised with that of the
International Sub-Committee on Arrest of
Ships, and if possible, a joint meeting
should also be held.

In my opinion, the two Sub-Committees
should also consider whether it would be
preferable to merge the two Conventions
intoc one, or at least to prepare revised
drafts which might render such merger
easy. A condition for having one Conven-
tion only would be the possibility of
giving effect separately to the various
parts of the Convention. '

The Sub-Committee on Maritime Liens and
Mortgages will hold its next meeting in
Brussels on 4th and 5th April 1984, so
that the Chairman may be in a position
to report on the progress of the werk to
the Assembly on 6th April.

Conventions de Bruxelles

ERRATUM

Page 24 de CMI NEWS LETTER juin 1983 :
DENONCIATION PAR LE JAPCN

Veuillez lire le dernier paragraphe de
cet article comme suit

" En vertu des dispositions de 1l'article
13 de la Convention, cette dénoncia-
tion prendra effet le 20 mai 1284 "

Conventions de I'OMI

AJOUTE A L'ETAT DES RATIFICATIONS ET
ADHESIONS DES CONVENTIONS DE L'OMI
EN MATIERE DE DROIT MARITIME PRIVE :

Notification du FONDS INTERNATIONAL D'
INDEMNISATION POUR LES DOMMAGES DUS A
LA PCLLUTION PAR LES HYDROCARBURES
dat&e du 4 mai 1983 :

Conformément & la régle 5.2 du Ré&glement
intérieur du FIPOL, 1l'Administrateur a
1'henneur d'informer les Btats contrac-
tants gque la Convention Intermationale
de 1971 portant création d'un Fonds in-
ternational d'indemnisation pour les
dommages diis & la pollution par les
Bydrocarbures, entrera en.yigueur 4 1'
ggard de SRI LANKA le 11 juillet 1983.




The United Nations Convention on a Code of
Conduct for Liner Conferences

La Convention des Nations Unies sur un Code
de Conduite des Conférences de Lignes

The International Convention prepared
by UNCTAD on a Code of Conduct for Liner
Conferences, in short " The Liner Code",
will enter into force on the 6th October,
1983, six months after its ratification
by the Federal Republic of Germany and
by the Netherlands. The conditions laid
down by the article 49 of the Convention
for its entry into force have now been
complied with.

Apart from the two countries mention-
_ed above, the following countries
{listed in alphabetical order) have
ratified the Convention or acceded tc it:

La Convention Internationale &laborée
par CNUDCI sur un Code de Conduite des
conférences de lignes entrera en vigueur
le 6 octobre 1983, six mois apré&s sa
ratification par la République Fé&dérale
d'Allemagne et par les Pays-Bas. Les
conditions requises par l'article 4% de
la Convention pour son entr&e en vigueur
ont maintenant &té remplies.

En dehors des deux pays mentionnés
ci-avant, lesg pays suivants {(rang&s par
ordre alphabetique} ont ratifié la
Convention ou v ont adhéré :

BANGLADESE - BARBADOS - BENIN - BULGARIA-
CAMEROON - CAPE VERDE - CHILE - CHINA - _
CONGO - COSTA RICA - COTE D'IVOIRE - CUBA-

CZECHOSLOVAKIA - EGYPT - ETHIOPIA - GABON L

- CAMBIA - GERMAN DEMOCRATIC REPUBLIC - )
GHANA - GUATEMALA - GUINEE - GUYANA -
HONDURAS - INDIA - TINDONESIA - IRAQ - |
JAMAICAE — JORDAN - KENJA - KOREA -

MADAGASCAR -~ MALAYSIA - MALI - MAURITIUS-

MEXICO - MOROCCO — NIGER — NIGERIA -

PAKISTAN - PERU - PHILIPPINES - REPUBLIQUE )
CENTRE AFRICAINE - ROMANIA - SENEGAL -
STERRA LEONE - SRI LANKA - SUDAN - TANZANIA

- TOGO - TUNISIA - URUGUAY - USSR -
VENEZUELA - YUGOSLAVIA - ZAIRE.

Personalia

Information has been received regarding
the new address of the Association
Suisse de Droit Maritime

Avis a 6té regu concernant la nouvel-
le adresse de l'Association Suisse
de Droit Maritime

ASSOCIATION SUTSSE DE DROIT MARITIME

21, Aeschengraben,
CH - 4051 BASEL

Next Meetings

. Contrary to what has been announced
in the June 1983 CMI News Letter, the
next annual regular meeting of the
Assembly will be held on Friday 6 April,
1984 instead of March 30, 1984.

Prochaines réunions

Contrairement 3 ce qui a été
annoncé dans le CMT News Letter de Juin
1983, la prochaine r&union statutaire
annuelle de l'Assemblée aura lieu le
vendredi 6 avril 1984 au lieu du 30 Mars
1984,

Published by CMI headquarters :

¢/ 0 Messrs. HENRY VOET-GENICOT, Borzestraat 17, B-2000 Antwerp - Belgium.
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ICC/CMI Co-operation on the Venice Recommendations

The Secretary General of the ICC, Mr.Hans
Kénig, has reacted very favourably on the
suggestion of the CMI to introduce a
co-operation between the ICC and the CMI
on some of the Recommendations adopted
in connection with the CMI Venice Collo-
quium. Several of these recommendations
come within the field of activities of
the ICC, in particular where banks are
involved. The Banking Commission of the
ICC has recently adopted new rules re-
lating to documentary credits (the so-
called Uniform Customs and Practice for
Documentary Credits, UCP). These rules
will come into effect the lst of October
1984 and it would be necessary for banks
to educate their own personnel and their
customers on the new rules. In that
context, the ICC and the CMI would have
an excellent opportunity to implement
the Venice Recommendations. As it happ-
ens, the revision of the present UCP is
fully compatible with the CMI Recommend-
ation that the practice of issuing bills
of lading when a negotiable document is
not required should be discouraged. In
fact, the 1983 revision of the UCP
acknowledges the fact that, in the future,
the bill of lading may not be, as is now
the case, the most common document
called for under documentary credits.

This being so, the revised rules stipul-
ate that banks will accept any transport
document unless the credit itself calls
for a bill of lading. In order to ascer-—
tain a full impact of the 1983 Rules it
would be necessary to explain to traders
why other transport documents than bills
of lading would be better for them and
also to indicate to banks that, in most
cases, sea waybills could provide banks
with a perfectly good security, provided
that the uniform rules for such sea
waybills are properly drafted (Venice
Recommendation No 4). Also, the TICC and
commercial banks could be of great
assistance in the implementation of the
Venice Recommendation that bills of
lading should not be issued in more than
one original. Tn that connection, one
should assess the practical means avail-
able to banks to educate their customers

to adopt such commercial routines that
the risk of maritime fraud becomes
considerably reduced or perhaps even
eliminated.

The ICC has since long been interested
in problems connected with claused bills
of lading. In fact, the present UCP, in
art.18, contains the following text

"a. A clean shipping document is one
which bears no superimposed clause or
notation which expressly declares a
defective condition of the goods and/for
the packaging.

b. Banks will refuse shipping documents
bearing such clauses or notations unless
the credit expressly states the clauses
or notations which may be accepted."

The cited text means that the bank
should accept bills of lading which are
claused provided that the clause is
"innocent" and does not expressly decla-
re a defective condition of the goods
and/or the packaging. But if it does,
the bill of lading would be rejected and
the issuance of a letter of indemnity
("back letter") to avoid this calamity
should, as suggested in the 5th CMI
Venice Recommendation, never be issued.
Nevertheless, the text in the present
UCP, which is reproduced in essence in
the 1983 wversion, will not solve the
whole problem. It would still be nece-
ssary to distinguish in practice between
such clauses which would make the
shipping document unclean in the sense
expressed in art.18 of the present UCP
(art.34 1in the 1983 version) and such
cases where the clause does not signify
a defective condition of the goods and
or the packaging. The ICC has tried to
achieve this aim in its booklet on clean
bills of lading (ICC booklet "The
problem of clean bills of lading", N°
283). But, as it happens, this booklet
is presently being revised. It is in

this connection that the CMI has now
also offered its co-operation to the ICC.

Jan Ramberg.




Uniform Rules for Liner (sea) Waybills

T think it is true to say that we find
ourselves in a very difficult period of
transition from the use of bills of
lading to the use of other transport
documents. The traditional problems
connected with the use of bills of lading
have become aggravated. This is due to
the fundamental change with respect to
carqgo control caused by containerization
and the assembling of gecods into units
before the goods are taken onbeard the
ship. Thus, the information in the bill
of lading could in many cases not be
checked by the carrier and, consequently,
the value of the bill of lading as a
document actually representing goods as
described in the bill of lading has be-
come greatly reduced. In these cases, it
cannot be said that bills of lading re-
present any greater security for mer-
chants than other transport decuments.
Further, the bill of lading system has
become unworkable in such cases where
carge in fact arrives at the destination
before an original bill of lading is
available there. If, in such a case, the
goods are delivered to someone who merely
alleges that he later will become holder
of an original bill of lading, one of
the most fundamental rules in the bill
of lading system has become violated.
If, in a particular trade, it is ascer-
tained that goods are in fact delivered

- without a production of original bills
of lading one cannot seriously maintain

the principle that such original bills
of lading "represent the goods". This

is not merely a problem of obtaining
guarantees to avoid ultimate respons-
ibility in damages but would also bear
on the fundamental principle that title
to the goods could be transferred by the
simple transfer of the original bill of
lading. If traders do not honour the
principle that goods should not be deli-
vered unless an original bill of lading
can be produced and tendered to the
carrier, then the fundamental principle
that the bills of lading "represent the
goods" would falter and the situation

in international trade would become
chaotic. Nevertheless, the transition

Editor's note:

The Working Group on Uniform Rules for
Sea Waybills held its first meeting in
London on December 1 under the chairman-
ship of Professor Kurt Grdnfors, Gothen-
burg. He presented an oral report to the
Executive Council and, in view of the
CMI recommendations following the Venice
Collogquium on Bills of Lading, he .
suggested that a co-operation be initiat-
ed with the International Chamber of
Commerce. The Member Associations will
be informed shortly by a Prellmlnary
Report in due course.

from bills of lading to non-negotiable
transport documents, although it would
certainly become the ultimate solution
of the problem, is far from easy. In
spite of the fact that the Hamburg Rules
were drafted in the 1970s the draftsmen
have failed toc observe the need to regu-
late fully the legal characteristics of
a "sea waybill" as distinguished from

2 bill of lading (art.18 of the Hamburg
Rules merely contains the wellknown
prima facie rule meaning that the carrier
is responsible for the informaticn in
the transport document unless he can

prove that such information is incorrect).

It is now for the CMI to fill this im-
portant lacuna. The Chairman of the CMI
working group charged with this important
task, professor Kurt Grdnfors, has al-
ready produced the first draft on uniform
rules which would clarify the function
and characterigtics of sea waybills.

The draft will be further discussed in
the working group and subsequently be
dealt with in the CMI Internaticnal Sub-
committee in the usual way. A fundamental
question will be to decide to what extent
the shipper (consignor) is estopped from
giving new instructions to the carrier.
Unless this important question is clarif-
ied it would not be possible to require
the buyer to pay in return for a sea
waybill and, in particular, the waybill
would not be a bankable document.

Jan Ramberg

Note de 1l'&diteur

Le groupe de travail gqui s'cccupe des
régles uniformes pour "Sea Waybills"
s'est réuni pour la premiére fois a
Londres le ler décembre 1983 sous la
présidence du Professeur Kurt Gr&nfors
de Gothembourg. Ce dernier a présenté
un rapvort oral aux membres du Conseil
Exécutif. En vue de donner suite aux
recommandations du Collogue de Venise
sur les Connaissements, il a suggéré
d'établir une collaboration avec la
Chambre de Commerce Internationale.

Les Associations Membres recevront pro-
chainement un rapport préliminaire 3 ce
sujet.
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The CMI Editorial Board

The CMI Executive Council, in its June
meeting in connecticn with the Venice
Colloquium, decided to constitute an
Editorial Board charged with the CMI
publications. Professor Jan Ramberg was
elected chairman of the Editcorial Board.
Although one of the important functions
of the present publications - the CMI
NEWS LETTER and the CMI YEARBOOK -
would be to provide the CMI members with
current information, these publications
also contain information of general
interest to practitioners in maritime
law. The YEARBOOK, apart from giving an
up-to-date list of addresses of CMI
personalities,contains most useful in-
formation concerning the state of
ratifications of the maritime law
Conventions. Discussions are presently
taking place with a reputable publisher
to market these publicaticns in a mere
efficient and professional way. Needless
to say, the CMI itself does not possess
the resources necessary to achieve this
aim. It would also be necessary to
somewhat change the present character
of the NEWS LETTER so that the inform-
ation contained therein would be of a
more direct interest to people engaged
in maritime trade. Ctherwise, it would
not be possible to reach a market beyond
the CMI members themselves. The editina
of such a "reformed" NEWS LETTER is a

The CMI Lisbon Conference

The dates for the CMI 1985 Conference

in Lisbon have now been agreed. The
opening of the Conference will take
place on Sunday the 19th of May in the
afternoon and the ¢losing session will
take place on Saturday the 25th of May.
It has been provisionally agreed to

hold the Conference at the Ritz Hotel.
The Executive Council decided to limit
the number of active participants to

250 delegates including Titulary Members
and observers. The main subjects to be
discussed concern Maritime Liens and
Mortagages (Conventions 1926 and 1967) as
well as Arrest of Sea-going Ships (1952
Convention). The Executive Council also
decided that discussions on an additional
subject later to be.agreed should be
arranged in conjunction with the
Conference. S

rather heavy task. Also, it would not
be possible for any particular indi-
vidual, no matter where he resides to
cover much more than is available

"at short hand" in his own country.
For this reason, the Editorial Board
should consist of members representing
different countries and regions of the
world. Steps are now being taken to
compose the Editorial Board in such

a manner.

From time to time valuable publicaticns
have emerged as a result of CMI Colloguia
or the work of CMI personalities.
Although these publications have certain-
ly attracted the attention of maritime
practitioners, it is felt that much

more could be done to market such
publications professionally. Furthermore,
in order to stress the role played by

the CMI itselif in publishing and promot-
ing such publications, a series of
publications entitled "CMI Studies in
Maritime Law" will be introduced. The
first publication in the series will be

a publication reproducing the reports,
speeches, and discussion during the

1983 CMI Venice Colloguium on bills of
lading.

Jan Ramberg

La Conférence du CMI 4 Lisbonne

Les dates pour la Conférence de Lisbonne
ont maintenant &té& fixées. La séance
inaugurale de la Conférence aura lieu le
dimanche aprés-midi 19 mai et la sé&ance
de cldture le samedi 25 mai. Il a &té
convenu provisoirement gue la Conférence
se déroulera 3 1'hdtel Ritz. Le Conseil
Exécutif a pris la décision de limiter

le nombre de participants & 250, en ce
compris les membres titulaires et les
observateurs. Les deux sujets principaux
gui seront traités concernent les pri-
vil&ges et hypoth&ques maritimes (Con-
ventions 1926/1967) et la saisie conser-
vatoire des navires de mer ‘{Convention

de 1952). Le Conseil Exé&cutif a €galement
décidé de retenir un sujet supplémentaire,
encore 3 déterminer, pour des é&changes

de vues au moment de la Conférence.




International Conference on Liability and Compensation for
Damage in connexion with the Carriage of certain Substances by Sea

The Secretary General of the Interna-
tional Maritime Organization has formally
announced the convening by that Organiz-
ation from 30 April to 25 May, 1984 of

an Internaticnal Conference on Liability
and Compensation for Damage in connexion
with the- Carriage of Certain Substances
by Sea. The purpose of the Conference
will be to consider and adept the
following treaty instruments :

(a) a Convention on Liability and

Brussels Conventions

RIDER TO THE STATEMENT OF THE RATIFI-
CATIONS OF AND ACCESSIONS TO THE BRUSSELS
INTERNATIONAL MARITIME LAW CONVENTIONS

ACCESSTION BY THE REPUBLIC OF CUBA

on 21 November, 1983 was registered with
the Minigstére des Affaires étrangdres

de Belgique the instrument of accessicn

of the Republic of Cuba relating to the

- INTERNATIONAT CONVENTION FOR THE
UNIFICATION OF CERTAIN RULES RELATING
TO MARITIME LIENS AND MORTGAGES AND
PROTOCOL OF SIGNATURE SIGNED AT
BRUSSELS ON 10 APRIL, 1926

The instrument of accession contains
a declaration relating to Article 19 of
the Convention.

In accordance with the provisions of
Article 20, this Convention will enter
into force towards the Republic of Cuba
the 21 May, 1984.

on 21 November, 1983 was registered with
the Ministé&re des Affaires &trangéres de
Belgique the instrument cof accession of
the Republic of Cuba relating to the

INTERNATIONAL CONVENTION FOR THE
UNIFICATION OF CERTAIN RULES RELATINC
TO ARREST OF SEA-GOING SHIPS SIGNED
AT BRUSSELS THE 10 MAY, 1952

The instrument of accession contains the
reservations referred to in Article 10
cf the Convention, a reservation not te
apply the provisions of the said Conven-
tion to warships and to vessels owned bv
or in the serxvice of a State, as well as
a declaration relating to Article 18 of
the said Convention.

In accordance with the provisicns of
Article 15, this Convention will enter
into force towards the Republic of Cuba
the 21 May, 1984.

Compensation in connexion with the
Carriage of Noxious and Hazardous
Substances by Sea;

(b) a Protocel to revise the Interna-
tional Convention on Civil Liabil-
ity for ©il Polluticn Damage,1269;

(c¢) a Protocol to revise the Inter-
national Convention on the Establish-
ment of an International Fund for
Compensation for Cil Polluticon
Damage, 1971.

Conventions de Bruxelles

AJOUTES A L'ETAT DES RATIFICATIONS ET
ADHESIQNS DES CONVENTIONS INTERNATIONALES
DE DROIT MARTTIME DE BRUXELLES

BADHESTON PAR LA REPUBLIQUE DE CUBA

Le 21 novembre 1983 a été déposé auprés
du Ministé&re des Affaires étrangéres de
Belgique 1'instrument d'adhésion par la
République de Cuba relatif & la

CONVENTTON INTERNATIONALE- POUR- - --
L'UNIFICATION DE CERTAINES REGLES
RELATIVES AUX PRIVILEGES ET HYPOTHE-
QUES MARITIMES ET PROTOCOLE DE
SIGNATURE, SIGNES A BRUXELLES LE 10
AVRIL 1928

Cet instrument 4'adhésion contient une
déclaration relative & 1l'article 12 de
la Convention.

Cette Convention entrera en vigueur &
1'8gard de la Réoublique de Cuba le

21 mai 1984, conformément & son article
20.

Le 21 novembre 1983 a &té& déposé& auprés
di Ministére des Affaires étrangéres de
Belgique l'instrument d'adhésion par la
Républiqgue de Cuba relatif & la

CONVENTION INTERNATIONALE POUR L'
UNIFICATION DE CERTAINES REGLES SUR
LA SAISIE CONSERVATOIRE DES NAVIRES
DE MER, SIGNEE A BRUXELLES LE 10
MAT 1952

Cet instrument d'adhésion contient les
réserves prévueg 4 l'article 10 de la
Convention, celle de ne pas appliquer
les dispositions de la Convention aux
navires de guerre et aux navires d'Etat
ou au service d'un Etat, ainsi gu'une
déclaration relative 3 l'article 18 de
la Convention.

Cette Convention entrera en vigueur a '1'
&gard de la Républigque .de Cuba le 21
mai 1984, conformément 3 son article 15,

PN
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EXTENSION BY THE UNITED KINGDOM OF GREAT
BRITATN AND NORTHERN IRELAND TO VARIOUS
TERRITORIES OF THE

PROTOCOL, STGNED AT BRUSSELS ON 23
FEBRUARY, 1968 TO AMEND THE INTERNAT-
TONAL CONVENTTION FOR THE UNIFICATION
OF CERTAIN RULES OF LAW RELATING TO
BILLS OF LADING, SIGNED AT BRUSSELS
ON 25 AUGUST, 1924.

The Ministé&re des Affaires Etrangéres, du
Commerce Extérieur et de la Coopération
au développement de Belgique advised that
on 20 October, 1983 a letter has been
received from his Excellency the Ambassa-
dor of Great Britain at Brussels notifying
the extension of the above menticned
Protocol to the following territories :

- British Antarctic Territories

- Virgin Islands

- Caimans

- Falkland Islands & Dependencies
- Montserrat

- CaTcos & Turks Islands

In accordance with the provisions of
Article 15 of the said Protocol, these
extensions will become cperative on 20
January, 1984.

We have been informed by the Ministry of
Foreign Affairs of Belgium that the

PROTOCOL SIGNED AT BRUSSELS ON 21
DECEMBER 1979 TCO AMEND THE INTER-
NATIONAL, CONVENTION, FOR THE UNIFI-.
CATION OF CERTAIN RULES RELATING TO
BILLS OF LADING OF 25 AUGUST, 1924,
AS MODIFIED BY THE AMENDING PROTOCOL
OF 23 FEBRUARY, 1968

has been ratified by Belgium cn 7 Septemb-
er 1983, by Sweden on 14 November, 1983
and by Norway on 1 December, 1983; that

it has been acceded tc by Denmark on 3
November, 1983 and that it has been
extended to various British Territories
(please refer to list hereafter) on 20
October, 1983.

In the circumstances, the conditions re-
guired for entry into force of this
Protocol as per paragraph 1 of Article
VIIT of it have been complied with and
the Protocol will enter into force on

14 February, 1984.

The countries that will be bcound by the
above Protocol on 14 February, 1984 are
the fellowing

RATIFICATIONS :

Spain 6 January, 1982

The United Kingdom of

Great Brtain and Northern

Ireland 2 March, 1982

- Bermuda {ext.) 20 October, 1983

- British Antarctic
Territories (ext.)

- Virgin Islands " "

- Caimans

EXTENSION PAR LE ROYAUME-UNT DE GRANDE-
BRETAGNE ET D'IRLANDE DU NORD A CERTAINGS
TERRITQOIRES DU

PROTOCOLE SIGNE A BRUXELLES LE 23
FEVRIER 1968 PORTANT MODIFICATION DE
LA CONVENTION INTERNATIONALE POUR L'
UNIFICATION DE CERTAINES REGLES EN
MATIERE DE CONNAISSEMENT, SIGNEE A
BRUXELLES LE 25 AQUT 1924.

Le Ministére des Affaires Etrangéres, du
Commerce Extérieur et de la Coopération
au développement de Belgique a avisé gue

le 20 octobre 1983 a &t& regue une lettre

de 1'Ambassadeur de Grande-Bretagne a
Bruxelles notifiant l'extension du Pro-
tocole précité aux territoires suivants:

- Territoire Antarctique Britannique
- TIles Vierges Britanniques

- Iles Cayman

- Iles Falkland

- Dependances des Iles Falkland

- Montserrat

- Iles Turques et Caiques

Conformément aux dispositions de 1l'ar-
ticle 15 du Protocole, ces extensions
produiront leurs effets & 1'é&gard des
territoires précités le 20 janvier 1984.

Suivant une communication du Minist&re
des Affaires Btrangéres de Belgique le

PROTOCOLE, SIGNE A BRUXELLES LE 21
DECEMBRE 1979, PORTANT MODIFICATION
DE LA CONVENTION INTERNATIONALE POUR
L'UNTFICATION DE CERTATNES REGLES

EN MATIERE DE CONNAISSEMENT DU 25
AOOT 1924, TELLE QU'AMENDEE PAR LE
PROTOCOLE DE MODIFICATION DU 23
FEVRIER 1968

a &té& ratifi& par la Belgique le 7 sep-
tembre 1983, par la Su&de le 14 novembre
1283 et par la Norvége le ler décembre
1983; le Danemark vy a adhéré le 3 novem-
bre 1983, Notification a &galement &té
regue de l'extensicn du dit Protocole

le 20 octobre 1983 i certains territoires
Britanniques (voir liste reprise ci-
aprés ).

Les conditions requises sujivant leg dig-
positions de l'article VIIL, par.l pour
1'entrée en vigueur de ce Protocole
&tant remplies, le susdit Protocole en-
trera en vigueur le 14 févyrier 1984,

Les Etats liés par le susdit Protocole
en date du 14 février 1984 sont :

RATIFICATIONS ;

Espagne 6 janvier 1982

Royaume-Uni de Grande-
Bretagne et d'Irlande du Nord 2 marsl282
Bermudes (ext.) 20 octobre 1983

- Territoires antarcti-
gues britannigues {ext,)

- Iles Vierges bri-
tammiques

= Iles Cayman

(ext.) "




- Falkland Islands &
Dependencies (ext.)

- Gibraltar " "

- Hong Kong

- Isle of Man

- Montserrat

- CaTcos & Turks Islands

Belgium 7 September, 1983
Sweden 14 November, 1983
Narway

BCCESSTONS ,

Denmark. 3 November, 1983

Note: The accesgien of Denmark does not
include the Feroce Islands nor Groenland,

This Convention will enter into force as
regards Nerway on 1 March, 1384, according
to its Article ¥IILI, 2, ]

Editor‘s_note 3

A communication of the Direction of
Treaties of the Ministé&re des Affaires
Etrang&res, du Commerce Extérieur et

de la Coopération au développement de
Belgique mentions that Nerway and Sweden,
respectively on 7 October and 17 Octoker,
1983 have put their sicgnature on the
Protocol signed at Brussels on 21 December
1979 to amend the Internaticnal Convention
for the unification of certain rules
relating to Bills of Lading of 25 August,
1924, as modified by the amending
Protoccl of 23 February, 1968, = _ -

We have been informed by the Ministry of
Foreign Affairs of Belgium that the

PROTOCCL SIGNED AT BRUSSELS ON 21
DECEMBER 1979 TQO AMEND THE INTER-
NATIONAL CONVENTION RELATING TO THE
LIMITATION OF THE LIABILITY OF OWNERS
OF SEA-GCING SHTPS OF 1C OCTOBER 1957

has been ratified by Belgium on 7 Septem-
ber, 1983 and signed and ratified by
Australia on 30 November, 1983.

Note: This Protecol has not yet entered
into force the conditions reguired by
Article VI, 1, not being-complied with.

- Tles Falkland et
Dépendances

- Gibraltar

= Hong Kong

- Tle de Man

- Montserrat

- Iles Turques et
Calgues

1983
1983

Belgique 7 septembre

Suéde 14 novembre

Norvége

ADHESTIONS

Danemark 3 novembre 1983

Note: Dans 1l'instrument d'adhé&sion il
est stipulé qu'il ne wvaut ni pour les
Iles F&roé&, ni pour le Groenland.

Cette Convention entrera en vigueur a
1'égard de la Norvége le ler mars 1984
conformément aux dispositions de
1'Article VITIY, 2.

Note de 1'&diteur :

Une communication de la Directicn des
Traités du Ministére des Affaires Etran-
géres, du Commerce Extérieur et de la
Coopération au développement de Belgique
mentionne que, respectivement le 7 octo-
bre et le 17 octobre 1983, la Norvé&ge

et la Sudde ont procé&dé 4 la signature’
du Protoccle, signé d Bruxelles le 21
décembre 1979, vortant modification de
la Convention internationale pour 1'uni-
fication de certaines ré&gles en matiére
de connaissement du 25 aofit 1924, telle
qu'amendée par_le Protocole de modifi-.
cation du 23 février 1968. -

Suivant une communication du Ministére
des Affaires E€trang&res de Belgique le

PROTOCOQLE, SIGNE A BRUXELLES LE 21
DECEMBRE 1979, PORTANT MODIFICATION
DE LA CONVENTION INTERNATIONALE SUR
LA LIMITATION DE LA RESPONSABILITE
DES PROPRIETAIRES DE NAVIRES DE MER
DU 10 OCTCBRE 1957

a &té ratifié par la Belgique le 7 sep-
tembre 1983 et signé et ratifié par
1'Australie le 30 novembre 1983.

Note: Ce Protocole n'est pas encore

entré en vigueur, les conditions requises
par son article vI,l n'&tant pas rem-
plies. ‘
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The 1978 United Nations Convention
on Carriage of Goods by Sea

Ratifications of the Hamburg Rules are
still few (only 9 States have ratified
so far). Discussions have taken place
on regional levels but the outcome all
over the world seems to represent a
"wait and see" attitude to the Hamburg
rules. Tn particular, it is interesting
to note that, at an OECD-meeting in
Paris on October 26 1983, States were
recommended to ratify the 1968 Protocol
to the 1924 Bills of Lading Convention
(the so-called Hacue-Visby Rules}. The
Executive Council, at its meeting in
London 2 December, underlined that a
ratification of the 1968 Protoceol, as
well as the 1979 "SDR"-Protocol, would
substantially improve the position of .
shippers compared with the 1924 Bills
of Tading Convention. For this reason,
and considering the uncertain future of
the Hamburg Rules, the Executive Council
gtressed the need for immediate ratif-
jcation of the Protoceols.

Jan Ramberq.

Aibert Lilar Prize

Reference is made to the anncuncement
mentioned on page 23 of the CMI NEWS
LETTER of June 1983.

The authors of works are kindly reminded._
that the Selection Committee will pay
attention only to works that will have
been received at the registered Office

of the Albert Lilar Foundation prior to
15 May, 1984. No works received at a
later date will be given consideration.

Next Meetings

THE ASSEMBLY

The 1984 regular meeting of the Assembly
will be held on Friday & April, 1984,

The wvenue will be the Brussels Hilten,

38 Boulevard de Waterloo, B.1l000 Brussels
(telephone: (02)513.88.77 - telex: 22744).

THE EXECUTIVE CCGUNCIL

The next meeting of the ExXecutive Council
will be held on 5 April, 1984 and will
start at 6 p.m. at the Brussels Hilton.

A second meeting of the Executive Council
will be held on Saturday 7 April, 1984
at 9 a.m. at the Brussels Hilton.

THE INTERNATIONAL SUBCOMMITTEES

- 4 and 5 April, 1984 subcommittee on
Maritime Liens and Mortgages
- 4 and 5 April, 1984 subcommittee on

Arrest of sea-going ships.

The venue will be the Brussels Hilton.

La Convention de 1978 des Nations Unies
sur le Transport de marchandises par mer

Les ratifications des Regles de Hambourg
demeurent peu nombreuses, (seulement 9
Etats ont ratifié 3 ce jour}. Des é&chan-
ges de vues ont eu lieu au niveau régio-
nal mais leur ré&sultat de par le monde
semble déboucher sur une attitude d4d'at-
tente. En particulier, il est intéres-
sant de noter gque lors de la r&union de
1'OCDE a Paris le 26 octobre 1983 il a
Eté recommandé aux Etats de ratifier le
protocole de 1968 3 la convention sur
les connaissements de 1924 (régles dites
de La Haye/Visby). Au cours de sa réu-
nion du 2 décembre & Londres le Conseil
Exécutif a souligné gque la ratification
du protocole de 1968 et du protocole
"DTS" de 1979 améliorerait de maniére
substantielle la situation des chargeurs
par comparaison avec celle qui résulte
de la convention de 1924 sur les connais-
sements. Pour ce motif et compte tenu
de l'avenir incertain des ré&gles de
Hambourg, le Conseil Exécutif a mis
1'accent sur la nécesgité de la ratifi-
cation immédiate des dits protocoles.

Jan Rambetrg,

Prix Albert Lilar

I1 est fait référence 3 l'avis paru a
la page 23 de CMI NEWS LETTER cdu mois
de juin 1983.

I1 est rappelé aux auteurs dlouvrages .
qui désirent se porter candidats que

le jury ne retiendra que les ouvrages
qui seront parvenus au siége de la
fondation Albert Lilar avant le 15 mai
1984, Aprés cette date aucune candida-
ture ne sera plus prise en considération

Prochaines réunions

L'ASSEMBLEE

La réunion statutaire 1984 de 1'Assem-
blée aurz lieu le vendredi 6 awvril 1984
3 1'hHBtel Hilton, 38 Bouleward de
Waterloo, B,l1l000 Bruxelles (té&léphone:
(021513,.88,77 = telex: 22744).

LE CONSEIL EXECUTIF
La prochaine ré&union du Ceonseil Ex&cutif

se tiendra le jeudi 5 awril 1984 3 16h.
d Bruxelles,

Une seconde réunjion du Conseil. Exécutif
aura lieu le .samedi 7 avril & %h, égale-
ment 4 1'h8&tel Hilton précité.

LES COMMISSTQONS INTERNATIONALES

- 4 et 5 ayril 1284; commission sur les
priviladges et hypothéques maritimes

- 4 et 5 agyril 1284: commission sur la
saisie conservatoire des navires de
mer,

Les réunions de ces commissions se tien-
dront 3 1'hétel Hilton i Bruxelles.




Subscriptions

As from 1 January, 1984 the applications
for subscriptions will be dealt with. by

the editors Almgvist & Wiksell Inter-
national, The Almgvist & Wiksell Perijodical
Company, P.0.Box 62, 5-101 20 Stockholm,
Sweden, telephone: Stockholm 23 79 %0,
Telex: 12430 Almgwik 5.

Abonnements

A partir du ler janvier 1284 le service

des abonnements sera assuré par la

maison d'édition Almgvist & Wiksell Inter-
national, The Almgvist & Wiksell Periecdical
Company, P.0.Box 62, §-101 20 Stockholm,
Su&de, té&léphone: Stockhclm 23 79 90,
Telex: 12430 Almgwik S.
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