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The incident

The Hong Kong flag tanker Hebei Spirit (146 848 GT, with209, 000 tonnes of clude oil) was struck by the crane barge Samsung No 1while at anchor about five miles off Taean on the West Coast of Korea. The crane barge was being towed by two tugs (Samsung T-5 and Samho T-3). The tow line was broken in bad weather conditions and the crane barge was blown by the strong wind into the tanker. Three of five containers on Hebei Spirit were punctured and roughly 10, 500 tonnes of crude oil were released into the sea..

Much of Korea's western coast has been more or less affected. The western coast of the Republic of Korea hosts a large number of mariculture facilities such as seaweed or shellfish cultivation and large-scale hatchery production facilities. The area is also exploited by small and large-scale fisheries. They are all affected by the pollution. In addition, the Taean Peninsulais also is a favorite tourist destination for visitors from the Seoul metropolitan area. The oil has impacted amenity beaches and other areas for sightseeing. 
Clean-up Operations
Clean-up operations are continued at sea and onshore first under the responsibility of Korea National Coast Guard Agency and then of local governments. The removal of the bulk oil was completed by the end of March 2008. The major part of secondary clean-up operations, involving, among other techniques, surf washing, flushing and hot water high pressure treatment, were completed by the end of June 2008. 
There are international responses including the followings. A joint European Commission-United Nations rapid environmental assessment team is on site. Japan sent a team of experts following a request of Korean authorities. It also sent 40 tonnes of dispersant. China also reportedly sent dispersants. The United States Coast Guard/NOAA sent a team to provide expert advice. 19. A private company from Singapore (EARL) provided aircraft support.
*Details
At-sea clean up

The Coast Guard coordinated the response at sea. Over 100 vessels of the Coast Guard, the Navy and KMPRC were deployed to carry out clean-up operations. Over 1 500 fishing vessels were also deployed. The Coast Guard applied dispersants from vessels and later helicopters over patches of floating oil. Tens of kilometres of booms were also deployed at sea and along coastal areas.

The government-led response at sea was completed within two weeks although a large number of fishing vessels were still deployed in the following weeks to tow sorbent booms and collect tar balls. Some are still being used to transport manpower and materials to off shore islands in support of clean-up operations.

Onshore clean up

The Korean Coast Guard tasked a total of 21 licensed clean up contractors, supported by local authorities and fisheries cooperatives to undertake shoreline clean-up operations. Onshore clean-up operations were carried out at numerous locations along the western coast of Korea. Local villagers, army and navy cadets and volunteers from all over Korea also participated in the clean-up operations. In excess of one million man-days were worked during the first two months.

Clean-up operations involved both manual and mechanical removal of bulk oil and the work of a large number of volunteers wiping rocks and pebbles using sorbent materials.

Investigations and Criminal Proceedings
Investigations into the cause of the incident have been initiated by the authorities in Korea and by the ship's flag state administration in Hong Kong and criminal proceedings are under way against the responsible parties involved in the incident.
On January 21 2008, the District Prosecutor's Office brought criminal charges against the masters of the crane barge and the two tugs. Criminal proceedings were also brought against the master and Chief officer of the Hebei Spirit. On 23 June 2008, the Seosan Court delivered its judgment to the effect that (i) the masters of two tugboats of the Samsung side were sentenced to three years imprisonment and a fine of KRW 2 million and one year imprisonment respectively, (ii) Samsung Heavy Industries was sentenced to a fine of KRW 30 million and (iii) the Master and Chief officer of the Hebei Spirit were found not guilty of any criminal offence. On 26 June 2008 the Prosecutor and Samsung filed an appeal against the criminal judgment before the appeal division of Daejeon District Court. The proceedings are, to the best of my knowledge, still continuing.
Compensation for the Claims
The Republic of Korea is a party to the 1992 CLC and a Member State of the 1992 Fund, but not a Member State of the Supplementary Fund.  The tonnage of the Hebei Spirit (146 848 GT) is in excess of 140 000 GT. It means the limitation amount applicable under the 1992 CLC is 89.77 million SDR (£78 million). If the total amount of damages were to exceed this figure, the 1992 Fund will be liable to pay compensation for the claims. The total amount available for compensation under the 1992 CLC and the 1992 Fund Convention is 203 million SDR (£177 million).

Interested Parties
The interested party for the compensation in connection with his incident is the following.  
Skuld Club and the 1992 Fund
The Insurer: The Hebei Spirit is insured byAssuranceföreningen Skuld (Gjensidig) (Skuld Club).  
The 1992 Fund: It was expected that the aggregate amount of claims is likely to exceeded the limitation under 1992 CLC. The Fund is also an interested party.
*Claims Office 

The 1992 Fund and the Skuld Club appointed a team of Korean and international surveyors to monitor the clean-up operations and investigate the potential impact of the pollution on fisheries, mariculture and tourism activities. In anticipation of receiving a large number of claims, and after consultation with the Korean Government, the 1992 Fund and the Skuld Club have established a Claims Office (the Hebei SpiritCentre) in Seoul to assist claimants in the presentation of their claims for compensation. The office became fully operational on22 January 2008.

Korean Government
The involvement of Korean Government is a little complicated. A Special Law for the support of the victims of the Hebei Spirit incident was approved by the National Assembly in March 2008. The Special Law entered into force on 15 June 2008. Under the provisions of the Special Law, the Korean Government was authorized to make payments to claimants based on the assessments made by the Skuld Club and the 1992 Fund so that claimants could receive compensation in full as far as they are based on the assessments by the 1992 Fund and the Skuld Club. In addition, the Special Law says, if the 1992 Fund and the Skuld Club paid claimants compensation on a pro-rata basis, the Korean Government would pay the claimants the remaining percentage so that they would be paid100% of their claims as assessed by the 1992 Fund. Finally, in June 2008, the Korean Government had informed the Executive Committee of the 1992 Fund its decision to 'stand last in the queue' in respect of compensation for clean-up costs and other expenses incurred by the central and local governments.
This means: (1) all money available under insurance and the 1992 are distributed to the claimants other than the government and (2) as far as the aggregate amount of the assessed claims is larger than the limitation under 1992 CLC and 1992 FC, the Korean Government bears the financial burden of the exceeding amount.
Limitation Proceedings

In February 2008 the owners of the Hebei Spirit made an application to commence limitation proceedings. According to Korean Law, before limitation proceedings commence, the shipowner is required to provide evidence that the total amount of the claims against him is likely to exceed the limitation amount. In February 2008 the Limitation Court decided to postpone its decision on the shipowners' right to limit his liability since the shipowners had not provided evidence.

On 20 August 2008, a hearing was held at the Limitation Court. At the hearing, the owners of the Hebei Spirit insisted that the Limitation Court should issue an order granting the limitation proceedings for the Hebei Spirit as soon as possible, while the claimants insisted that they needed more time to obtain the results of their assessments and thus the order should not be granted early. I am not sure if the Court has made the decision to commence the limitation proceedings or not. 
Claims for Compensation

The table provides the claims situation as at 2 September 2008.
Clean up

As at 2 September 2008, 182 claims totalling KRW 114 545 138 518 (£56.56 million) have been submitted for clean-up activities carried out as a result of the incident. Of the submitted claims,84 have been assessed at a total of KRW 30 397 131 480 (£15 million). The Skuld Club has made payments for a total amount of KRW 11 220 279 050 (£5.5 million) in respect of 42 of these claims. The rest of the claims are being assessed or are awaiting further supporting documentation.

Further claims are expected for clean-up activities undertaken both at sea and on shore.
Property damage
Eleven claims totalling KRW 2 172 202 946 (£1.1 million) have been submitted for damages to fishing boat hulls, nets and other structures. These claims are being assessed.
Fisheries and mariculture 

A number of mariculture and aquaculture facilities suffered contamination of net-supporting and other structures. The Korean Government financed the removal operations of the most affectedoyster farms in two bays in the Taean Peninsula. The removal operations were completed in early August 2008. It is expected that a number of significant claims will be submitted by the mariculture sectors in the near future.  As at 2 September 2008, 39 claims totalling KRW 72 671 827 807 (£35.9 million) had been submitted for losses allegedly incurred in the fisheries and mariculture sectors. These claims are being assessed. The experts appointed by the 1992 Fund and the Skuld Club have been informed that a number of fisheries cooperatives and private surveyor companies are preparing claims on behalf of more than 40 000 capture fishermen and hand gatherers. It is expected that these claims will be submitted by the first quarter of 2009.

Claims are also expected for economic losses from the owners of the oyster farms which were removed in the Taean Peninsula, as well as from owners of other oyster farms, located in less affected areas. The 1992 Fund and the Skuld Club have also been informed that a number of hatcheries and other aquaculture facilities have recently alleged increased mortality of the reared species as a consequence of the incident. So far no claim has been submitted.

Tourism and other economic damages

The affected coastline is known to be a tourist destination for the Seoul metropolitan area and is characterized by a high number of small-scale tourism establishments. Five hundred claims totaling KRW 8 552 987 000 (£4.2 million) have been submitted for losses in the tourism sector and other economic damages. Three claims have been assessed at KRW 57 011 574 (£28 152). The rest of the claims are being assessed. Most of the claimants have submitted very poor or no supporting documentation. The experts are working in close contact with the Korean Government in order to supplement the information available with official statistics and other data that might help assess the losses of these claimants. The experts appointed by the 1992 Fund and the Skuld Club have been informed that several thousands of individuals and organizations are preparing supporting documentation and are expected to submit claims in the near future for losses allegedly suffered as a consequence of the contamination. A significant number of claims are therefore expected from the tourism sector.

Environmental studies

In December 2007, MOMAF instructed the Korean Ocean Research & Development Institute (KORDI) and Chungnam National University to carry out a Marine Pollution Impact Survey and Marine Ecological Restoration. After discussions between MOMAF, the 1992 Fund and the SkuldClub in January 2008, the International Tanker Owners Pollution Federation (ITOPF) was invited to join the surveys which were being carried out by KORDI and to offer technical advice on the activities undertaken in the context of the survey. In February 2008 MOMAF submitted a claim totalling KRW 2 195 million (£1.1 million) for the costs of the survey.

Cause of the Delay in Assessment
The table is the status of the claims in each sector and the next table shows the development aggregate claims.  Generally speaking, the assessment process is relatively slow and the final amount of the claim is not easily estimated. There are several reasons for the delay unique to this incident.
Fisheries and Mariculture Sectors
Subsistence fishing activities, which are mostly unlicensed and non-commissioned sales, account for a great portion of the unique fishery production and distribution structure of the Republic of Korea. In turn, there is much difficulty in gathering reliable production and revenue data from individuals engaged in such activities.

The local residents that have submitted claims have been raising complaints that the relevant surveyors appointed by the Club and the Fund.  They claim that the surveyors sometimes do not carry out the highly expected and necessary field inspections, possibly based on their own judgment that there were not enough damage inflicted at that particular site to require a field inspection or that the supporting documents alone sufficed for a final assessment. In fact, there was even an injunction action against the Skuld Club's and Fund's joint experts. Although such injunction was not easily granted, this may symbolize the distrust between local residence and the Club and the 1992 Fund which can be an obstacle to the efficient assessment.
*Injunction Action In March 2008, three fishermen and two owners of raw-fish restaurants filed an application for an injunction with the Seoul Central District Court. This was aimed at preventing the experts appointed by the Skuld Club and the 1992 Fund from carrying out the assessment of damages arising from the Hebei Spirit incident on the grounds that they were not qualified under Korean Law to carry out such work. In April 2008 the Seoul Central District Court dismissed the claimants' application for the injunction. The Court reasoned that the rights of the claimants would not be affected by the assessment work carried out by the joint experts. Furthermore, the Court stated that, under the regime of the Korean Oil Pollution Damage Compensation Guarantee Act, the joint experts were considered as eligible surveyors and therefore authorised to carry out investigation and assessment of the damage arising from an oil pollution incident.  In late April 2008 the claimants appealed against the decision. The Seoul Appeal Court is considering the appeal.

It was also pointed out that as the Korean people prefer fresh/raw seafood, their standards for seafood consumption are relatively high. The cultured oysters and other mariculture products from the affected areas, even though they fully meet the national food safety criteria, may still smell of oil and tainted with bad image, are less or not likely to be sold at all. Therefore, mariculture farmers are strongly demanding compensation for not only removal and/or replacement of the contaminated facilities but also losses caused by consumer distrust.
Non-Fisheries Sector
Due to the various types of non-fisheries business and a massive number of claimants, the compensation claim process has made very slow progress. According to the IOPC Funds report, the damage of the tourism sector was estimated at Won 72-144 billion, but the local residents are proclaiming that the actual figure will be far higher than the said estimate.
The Reaction of the 1992 Fund
Payment for the Claims

In March 2008, the Executive Committee authorized the Director to settle and pay claims arising from this incident to the extent that they did not give rise to questions of principle. However, in view of the uncertainty as to the total amount of the losses, the Committee also decided that any payments should, for the time being, be limited to 60% of the amount of the damage actually suffered by the respective claimants as assessed by the Fund's experts.

In June 2008, new information as to the total amount was made available, which indicated that the extent of the damage was likely be superior to that initially estimated in March 2008. Consequently, the Executive Committee decided that, in view of the uncertainty as to the total amount of the potential claims, and in view of the need to ensure equal treatment for all claimants, any payments made by the 1992 Fund should for the time being be limited to 35% of the amount of the damage actually suffered by the respective claimant as assessed by the Fund's experts.
Levy of the Contribution to the 1992 Fund

In June 2008, the IOPC Fund decided to levy £50 million for the Hebei Spirit incident due for payment by 1 November 2008. The Director of the Fund also proposes a further levy of £33.5 million due for payment by 1 March 2009 but later proposed that the additional levy of £33.5 million could be deferred. Because the Skuld Club has now started to make payments of compensation, the 1992 Fund will most likely only be called to make payments in early 2009 and the levy of the first £50 million is adequate to cover the first part of 2009. This proposal would be confirmed in the IOPC Fund meeting convened at London this week.
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