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Constitution

CONSTITUTION

COMITE MARITIME INTERNATIONAL
ARTICLES OF ASSOCIATION'!

2022

PART I - GENERAL

Article 1
Name and Object

The name of this organisation is “Comité Maritime International”,
which may be abbreviated to “CMI”. The name of the organisation may
be used in full or in its abbreviated form. It is a non-governmental not-
for-profit international organisation established in Antwerp in 1897 for an
unlimited duration, the object of which is to contribute by all appropriate
means and activities to the unification of maritime law in all its aspects.
To this end it shall promote the establishment of national associations of
maritime law and shall co-operate with other international organisations.
The CMI shall promote research, education and discussion in the field
of maritime law. It can achieve its goal through the following activities:

- organising of seminars and conferences as a platform for academic
discussions;

- encouraging the cooperation regarding research and education;

- organising new activities of research and education;

- providing — upon request or on its own initiative — advice and
recommendations to intergovernmental organisations, other international
bodies or institutions, governments, parliaments, political parties, judicial
authorities, legal professions, etc.

- publishing articles, books, reviews, reports, brochures and other
informative documents related to the activities of the CMI, both printed
and electronical versions.

The CMI can in general develop any and all activities that contribute
directly or indirectly to the achievement of the aforementioned non-
profitable goals, including commercial and profitable activities within
the limits of what is allowed by law and of which the proceeds shall be
destined at all times for the achievement of the non-profitable goals of the
CMI. The CMI can amongst others cooperate with, grant loans to, invest

' Please be advised that the amendment of art. 1 of the Articles of Association have been

approved at the General Assembly of October 21 2022, under the condition precedent of
approval by the Belgian King as imposed by Belgian law. The application for this approval
has been filed by the CMI but it is not yet known when the approval by the King will be granted.
Until that moment, the amendment of art. 1 is not yet final.



12 CMI YEARBOOK 2023

Part I - Organization of the CMI

in the capital of, or in whatever way, participate directly or indirectly in
other legal incorporated bodies, associations and companies of private or
public nature, governed by Belgian or foreign law.

- Establishing committees, international subcommittees, working
groups, divisions or establishments within the CMI.

Article 2
Existence and Statutory Seat

The CMI is incorporated in Belgium as an Association internationale
sans but lucratif (AISBL) / Internationale Vereniging zonder
Winstoogmerk (IVZW) under the Belgian Act of 27 June 1921 as later
amended. It has been granted juridical personality by Royal Decree
of 9 November 2003. It shall at all times consist of at least 2 Member
Associations. Its statutory seat is located in the Flemish Region (Vlaams
Gewest). Within the Flemish Region (Vlaams Gewest), the statutory seat
can be changed by decision of the Executive Council without amending
the Articles of association. The actual statutory seat is located at Ernest
Van Dijckkaai 8, 2000 Antwerp. Every change of the statutory seat shall
be published in the annexes of the Belgian State Gazette.

PART II - MEMBERSHIP AND LIABILITY OF MEMBERS

Article 3
Member Associations

(@) Subject to Article 28, the voting Members of the CMI are national (or
multinational) Associations of Maritime Law elected to membership
by the General Assembly, further “Member Associations”, the object of
which Associations must conform to that of the CMI and the membership
of which must be fully open to persons (individuals or bodies having
juridical personality in accordance with their national law and custom)
who either are involved in maritime activities or are specialists in
maritime law. Member Associations must be democratically constituted
and governed, and must endeavour to present a balanced view of the
interests represented in their Association.

(b) Where in a State there is no national Association of Maritime Law in
existence, and an organisation in that State applies for membership
of the CMI, the General Assembly may accept such organisation
as a Member of the CMI if it is satisfied that the object of such
organisation, or one of its objects, is the unification of maritime law
in all its aspects. Whenever reference is made in these Articles of
association to Member Associations, it will be deemed to include any
organisation admitted as a Member pursuant to this Article.

(c) Only one organisation in each State shall be eligible for membership,
unless the General Assembly otherwise decides. A multinational
Association is eligible for membership only if there is no Member
Association in any of its constituent States.
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(d) Where a Member Association does not possess juridical personality
according to the law of the country where it is established, the
members of such Member Association who are individuals or bodies
having juridical personality in accordance with their national law and
custom, acting together in accordance with their national law, shall
be deemed to constitute that Member Association for purposes of its
membership of the CML

(€) Member Associations of the CMI are identified in a list published on
the CMI Website or as may otherwise be determined by the Executive
Council.

(f) Member Associations are entitled to attend and vote, each with only
one vote, at General Assemblies.

Article 4
Titulary Members

Individual members of Member Associations may be elected by the
General Assembly as Titulary Members of the CMI upon the proposal
of the Association concerned, endorsed by the Executive Council.
Individual persons may also be elected by the General Assembly as
Titulary Members upon the proposal of the Executive Council. Titulary
Membership is of an honorary nature and shall be decided having regard
to the contributions of the candidates to the work of the CMI and/or to
their services rendered in legal or maritime affairs in furtherance of
international uniformity of maritime law or related commercial practice.
Titulary Members presently or formerly belonging to an Association
which is no longer a member of the CMI may remain individual Titulary
Members at large pending the formation of a new Member Association
in their State.

Titulary Members of the CMI are identified in a list published on
the CMI Website or as may otherwise be determined by the Executive
Council.

Article 5
Provisional Members

Nationals of States where there is no Member Association in existence
and who have demonstrated an interest in the object of the CMI may
upon the proposal of the Executive Council be elected as Provisional
Members by the General Assembly. A primary objective of Provisional
Membership is to facilitate the organisation and establishment of new
Member national or regional Associations of Maritime Law. Provisional
Membership is not normally intended to be permanent, and the status
of each Provisional Member will be reviewed at three-year intervals.
However, individuals who have been Provisional Members for not less
than five years may upon the proposal of the Executive Council be elected
by the General Assembly as Titulary Members, to the maximum number
of three such Titulary Members from any one State where there is no
Member Association. Provisional Members of the CMI are identified in
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a list published on the CMI Website or as may otherwise be determined
by the Executive Council.

Article 6
Members Honoris Causa

The General Assembly may elect to Membership honoris causa any
individual person who has rendered exceptional service to the CMI or
in the attainment of its object, with all of the rights and privileges of a
Titulary Member. Members honoris causa shall not be attributed to any
Member Association or State, but shall be individual members of the
CMI as a whole.

Members honoris causa of the CMI are identified in a list published
on the CMI Website or as may otherwise be determined by the Executive
Council.

Article 7
Consultative Members

International organisations which are interested in the object of the
CMI may be elected by the General Assembly as Consultative Members.
Consultative Members of the CMI are identified in a list published on
the CMI Website or as may otherwise be determined by the Executive
Council.

Article 8
Expulsion of Members

(a) Members may be expelled from the CMI by reason of:

(1) default in payment of subscriptions;

(i1) conduct obstructive to the object of the CMI; or

(iii) conduct likely to bring the CMI or its work into disrepute.

(b) (i) A motion to expel a Member may be made by:
a) any Member Association or Titulary Member of the CMI; or
b) the Executive Council.

(i1) Such motion shall be made in writing and shall set forth the
reason(s) for the motion.

(ii) Such motion must be filed with the Secretary-General or
Administrator, and shall be copied to the Member in question.

(c) A motion to expel made under Article 8(b)(i)(a) shall be forwarded to
the Executive Council for first consideration.

(1) If such motion is approved by the Executive Council, it shall be
forwarded to the General Assembly for consideration pursuant to
Article 11(b).

(i1) If such motion is not approved by the Executive Council, the
motion may nevertheless be laid before the General Assembly
by the Member Association or Titulary Member at its meeting
next following the meeting of the Executive Council at which the
motion was considered.
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(d) A motion to expel shall not be debated in or acted upon by the General
Assembly until at least ninety (90) days have elapsed since the original
motion was copied to the Member in question. If less than ninety (90)
days have elapsed, consideration of the motion shall be deferred to the
next succeeding General Assembly.

(e) (i) The Member in question may offer a written response to the
motion to expel, and/or may address the General Assembly for a
reasonable period in debate upon the motion.

(i) In the case of a motion to expel which is based upon default in
payment under Article 8(a)(i), actual payment in full of all arrears
currently owed by the Member in question shall constitute a
complete defence to the motion, and upon acknowledgment of
payment by the Treasurer the motion shall be deemed withdrawn.

(f) (1) In the case of a motion to expel which is based upon default
in payment under Article 8(a)(i), expulsion shall require the
affirmative vote of a simple majority of the Member Associations
present, entitled to vote, and voting.

(i) In the case of a motion to expel which is based upon Article 8(a)
(i1) and (iii), expulsion shall require the affirmative vote of a two-
thirds majority of the Member Associations present, entitled to
vote, and voting.

Article 9
Limitation of Liability of Members

The liability of Members for obligations of the CMI shall be limited
to the amounts of their subscriptions paid or currently due and payable
to the CM1.

PART III - GENERAL ASSEMBLY

Article 10
Composition of the General Assembly

The General Assembly shall consist of the Member Associations, the
members of the Executive Council and the Immediate Past President.

The President shall preside all General Assemblies, and shall be
accompanied by the persons designated by the Executive Council to assist
in the efficient handling of the business before the General Assembly.

When approved by the Executive Council, the President may invite
other classes of Members and Observers to attend all or parts of the
meetings, including the General Assembly. However, the other classes of
Members or Observers shall not be part of the composition of the General
Assembly.
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Article 11
Functions of the General Assembly

The functions of the General Assembly are:

(@) To elect the Councillors of the CMI;

(b) To elect Members of and to suspend or expel Members from the CMI;

(c) To fix the amounts of subscriptions payable by Members to the CMI;

(d) To elect auditors;

(e) To consider and, if thought fit, approve the accounts and the budget;

(f) To consider reports of the Executive Council and to take decisions
on the activities of the CMI, including the location for the holding of
meetings, and in particular, meetings of the General Assembly;

(g) To approve the convening of, and ultimately approve resolutions
adopted by, International Conferences;

(h) To adopt Rules of Procedure not inconsistent with the provisions
of this Articles of association and make such additional Rules of
Procedure as may be necessary when so doing to take account of any
transitional issues that arise; and

(i) To amend the Articles of association pursuant to Article 14.

Article 12
Meetings and Quorum of the General Assembly

The annual General Assembly shall meet at atime and place determined
by the Executive Council in conformity with the requirements of Belgian
law. A General Assembly can also be organised by means of a telephone
or video conference or via any other means of telecommunication that
guarantees an effective and simultaneous deliberation between all the
participants. The General Assembly shall also meet at any other time,
with a fixed agenda, if requested by the President, by ten of its Member
Associations or by the Vice-Presidents. At least six weeks’ notice shall
be given of such meetings.

Unless otherwise provided elsewhere in the present Articles of
association, any General Assembly shall be validly constituted if at least
five Member Associations are present.

Article 13
Agenda and Voting of the General Assembly

Matters to be dealt with by the General Assembly, including election
to vacant offices, shall be set out in the agenda accompanying the notice
of the meeting. Decisions may be taken on matters not set out in the
agenda, other than amendments to the Articles of association, provided
no Member Association represented in the General Assembly objects to
such procedure.

Members honoris causa and Titulary, Provisional and Consultative
Members shall enjoy the rights of presence and voice, but only Member
Associations who are not in arrears of payment of their subscription,
shall have the right to vote.
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Each Member Association present at the General Assembly and
entitled to vote shall have one vote. The vote of a Member Association
shall be cast by its President, or by another of its members duly authorised
by that Member Association.

The right to vote by proxy is excluded.

Unless otherwise provided in the Articles of association and subject to
Article 8(f)(ii) and Article 14, all decisions of the General Assembly shall
be taken by a simple majority of Member Associations present, entitled to
vote, and voting. However, amendments to any Rules of Procedure adopted
pursuant to Article 11(h) shall require the affirmative vote of a two-thirds
majority of all Member Associations present, entitled to vote, and voting.

If it is provided in the convocation to the General Assembly, the
members can be granted the right to vote via electronic way or in writing
on all or some of the matters set out in the agenda, prior to the time
that the General Assembly is held. These prior votes will be taken into
account for the calculation of the quorum and the majority required for
the relevant General Assembly. If the convocation provides that the right
to vote via electronic way or in writing prior to the General Assembly
only applies for a limited number of matters on the agenda, the prior
votes shall only be taken into account for the calculation of the quorum
and the majority required for these limited number of matters. The CMI
shall verify the identity and the right to vote of members who make use
of the right of prior voting. Those members shall act in accordance with
the identification procedure imposed by the Executive Council.

Article 14
Amendments to the Articles of association

Amendments to the Articles of association shall be made in writing
and shall be transmitted to all National Associations at least six weeks
prior to the meeting of the General Assembly at which the proposed
amendments will be considered.

Amendments to the Articles of association shall require the affirmative
vote of a two-thirds majority of all Member Associations present, entitled
to vote, and voting. Their effectiveness and entry into force shall be
subject to Belgian law.

PART IV — COUNCILLORS

Article 15
Designation

The Executive Council is the governing body of the CMI. It shall
consist of a maximum of 14 Councillors who shall be elected by the
General Assembly. The Executive Council shall include the following:
(a) The President,

(b) Two Vice-Presidents,
(c) The Secretary-General,
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(d) The Treasurer (and Head Office Councillor) (hereafter “The Treasurer”),
(e) The Administrator (if an individual), and
(f) Up to eight Executive Councillors.

Article 16
President

The President of the CMI shall preside over the General Assembly,
the Executive Council, and the International Conferences convened by
the CMI. He or she shall be an ex-officio member of any Committee,
International Sub-Committee or Working Group appointed by the
Executive Council.

With the assistance of the Secretary-General and the Administrator
he or she shall carry out the decisions of the General Assembly and of
the Executive Council, supervise the work of the International Sub-
Committees and Working Groups, and represent the CMI externally.

The President shall have authority to conclude and execute agreements
on behalf of the CMI, and to delegate this authority to other Councillors
of the CML.

The President shall have authority to institute legal action in the
name and on behalf of the CMI, and to delegate such authority to other
Councillors of the CMI. In case of the impeachment of the President or
other circumstances in which the President is prevented from acting and
urgent measures are required, five Councillors together may decide to
institute such legal action provided notice is given to the other members
of the Executive Council. The five Councillors taking such decision
shall not take any further measures by themselves unless required by the
urgency of the situation.

In general, the duty of the President shall be to ensure the continuity
and the development of the work of the CMI.

The President shall be elected for a term of three years and shall be
eligible for re-election for one additional term.

Article 17
Vice-Presidents

There shall be two Vice-Presidents of the CMI, whose principal duty
shall be to advise the President and the Executive Council, and whose
other duties shall be assigned by the Executive Council.

The Vice-Presidents, in order of their seniority as Councillors of the
CMLI, shall substitute for the President when the President is absent or is
unable to act.

Each Vice-President shall be elected for a term of three years and shall
be eligible for re-election for one additional term.

Article 18
Secretary-General
The Secretary-General shall undertake and be responsible for the tasks
and duties assigned to him or her from time to time by the President or
the Executive Council.
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The Secretary-General shall have particular responsibility for
organisation of the intellectual and social content, and all non-
administrative preparations for International Conferences, Colloquia,
Symposia and Seminars convened by the CMI.

The Secretary-General shall liaise with appropriate international
bodies, especially Consultative Members of the CMI and may represent
the CMI at any forum when so requested by the President or the Executive
Council.

The Secretary-General shall be elected for a term of three years and
shall be eligible for re-election without limitation upon the number of
terms.

Article 19
Treasurer

The Treasurer shall undertake and be responsible for the tasks and
duties assigned to him/her from time to time by the President or the
Executive Council.

In particular, the Treasurer shall:

(a) be responsible for the funds of the CMI, and shall collect and disburse,
or authorise disbursement of, funds as directed by the Executive
Council, in accordance with protocols prescribed from time to time
by the Executive Council;

(b) maintain adequate accounting records for the CMI;

(c) prepare the annual accounts for the preceding accounting year in
accordance with current Accounting Standards imposed by Belgian
law, and shall prepare proposed budgets for the current and next
succeeding accounting years;

(d) submit the draft annual accounts and the proposed budgets for review
by the auditors and the Audit Committee appointed by the Executive
Council, and following any revisions, present them for review by the
Executive Council, in view of their approval by the General Assembly
in conformity with the requirements of Belgian law.

(e) at the request of the Executive Council, open such bank accounts
and other financial facilities, such as credit cards, as are necessary
to facilitate the financial operations of the CMI, and take all steps
necessary to manage the finances of the CMI including arranging the
deposit of funds and payment of accounts.

In his/her capacity as Head Office Councillor, the Treasurer shall be:
(f) the line manager of the Administrative Assistant in Antwerp in

relation to his/her office duties and in general to oversee the day by

day business of the Secretariat of the CMI.

(g) authorised to give, and be responsible for, all formal and informal
notifications of amendments to the Articles of association of the
CMI; official notifications of the appointment and termination of
Councillors of the Executive Council; and all other notifications
required by the laws of Belgium from time to time. And in this regard,
the Treasurer shall appoint and liaise with a practising Belgian lawyer
to ensure compliance with all formal and legislative prerequisites in
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relation to the Executive Council, the General Assembly, and the CMI

in general.

The Treasurer shall be elected for a term of three years, and shall be
eligible for re-election without limitation upon the number of terms.

Article 20
Administrator

The Administrator shall undertake and be responsible for the tasks
and duties assigned to him or her from time to time by the President or
the Executive Council.

The Administrator shall have particular responsibility for the formal
administrative preparations for meetings of the CMI, and to that end,
shall:

(a) give official notice of all meetings of the General Assembly and the
Executive Council, of International Conferences, Symposia, Colloquia
and Seminars, and of all meetings of Committees, International Sub-
Committees and Working Groups;

(b) circulate the agendas, minutes and reports of such meetings;

(c) make all necessary administrative arrangements for such meetings
(such as the liaison with the host Maritime Law Association for the
booking of venues and associated social activities);

(d) take such actions, either directly or by appropriate delegation, as are
necessary to give effect to administrative decisions of the General
Assembly, the Executive Council, and the President;

(e) circulate such reports and/or documents as may be requested by
the President, the Secretary-General or the Treasurer, or as may be
approved by the Executive Council; and

(f) keep current and ensure publication of the lists of Members pursuant
to Articles 3, 4, 5, 6 and 7.

The Administrator may represent the CMI at any forum when so
requested by the President or the Executive Council.

The Administrator may be an individual or a body having juridical
personality. If a body having juridical personality, the Administrator
shall be represented on the Executive Council by one natural individual
person. If an individual, the Administrator may also serve, if elected to
that office, as Treasurer of the CMI.

The Administrator, if an individual, shall be elected for a term of three
years and shall be eligible for re-election without limitation upon the
number of terms. If a body having juridical personality, the Administrator
shall be appointed by the General Assembly upon the recommendation
of the Executive Council, and shall serve until a successor is appointed.
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PART V - EXECUTIVE COUNCIL

Article 21
Composition, criteria for election and terms of office

of the Executive Council

The Executive Council shall comprise the Councillors of the CMI as
described in Article 15.

The Executive Councillors shall be elected by the General Assembly
upon individual merit, also having due regard to balanced representation
of the legal systems and geographical areas of the world characterised by
the Member Associations.

Each elected Councillor shall be elected to his or her specific office
in the Executive Council for a term of three years and shall be eligible
for re-election for one additional term to each such office, except that
(as provided in Articles 18, 19 and 20) there shall be no such limit on
the number of re-elections of the Secretary-General, Administrator or
Treasurer.

Article 22
Functions of the Executive Council

The functions of the Executive Council are:
(@) To receive and review reports concerning contact with:
(1) The Member Associations,
(i) The CMI Charitable Trust, and
(iii) International organisations;
(b) To review documents and/or studies intended for:
(1) The General Assembly,
(i1) The Member Associations, relating to the work of the CMI or
otherwise advising them of developments, and
(iii) International organisations, informing them of the views of the
CMI on relevant subjects;

(c) To initiate new work within the object of the CMI, to establish
Standing Committees, International Sub-Committees and Working
Groups to undertake such work, to appoint Chairs, Deputy Chairs
and Rapporteurs for such bodies, and to supervise their work; reports
of such Committees, Sub-Committees and Working Groups shall be
submitted to the Executive Council and/or the General Assembly as
requested by the President;

(d) To initiate and to appoint persons to carry out by other methods any
particular work appropriate to further achieve the object of the CMI;
reports of such persons shall be submitted to the Executive Council
and/or the General Assembly as requested by the President;

(e) To encourage and facilitate the recruitment of new members of the
CMI;

(f) To oversee the finances of the CMI and to appoint an Audit Committee;

(g) To make interim appointments, if necessary, to the offices of
Secretary-General, Treasurer and Administrator;
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(h) To nominate, for election by the General Assembly, an independent
auditor for the annual financial statements prepared by the Treasurer
and/or the accounts of the CMI, and to make interim appointments of
an accountant or an auditor if necessary;

(1) To review and approve proposals for publications of the CMI;

(j) To set the dates and places of its own meetings and, subject to Article
11, of the meetings of the General Assembly, and of Seminars,
Symposia and Colloquia convened by the CMI;

(k) To propose the agenda of meetings of the General Assembly and of
International Conferences, and to decide its own agenda and those of
Seminars, Symposia and Colloquia convened by the CMI;

(1) To carry into effect the decisions of the General Assembly;

(m)To report to the General Assembly on the work done and on the
initiatives adopted.

(n) To pay an honorarium to the Secretary-General, Administrator and
Treasurer if it considers it appropriate to do so.

Article 23
Meetings and Quorum of the Executive Council

The Executive Council shall meet at least twice annually; it may when
necessary meet by electronic means, a telephone or video conference
or via any other means of telecommunication guaranteeing at the same
time a proper deliberation, but shall meet in person at least once annually
unless prevented by circumstances beyond its control.

The Executive Council may, however, take decisions when
circumstances so require without a meeting having been convened,
provided that all its members are fully informed and a majority respond
affirmatively in writing.

Any actions taken without a meeting shall be ratified when the
Executive Council next meets. At any meeting of the Executive Council
seven members, including the President or a Vice-President and at least
three Councillors, shall constitute a lawful quorum. All decisions shall
be taken by a simple majority vote. The President or, in his absence, the
senior Vice-President in attendance shall have a casting vote where the
votes are otherwise equally divided.

Article 24
Immediate Past President

The Immediate Past President of the CMI shall have the option to
attend all meetings of the Executive Council, and at his or her discretion
shall advise the President and the Executive Council. His or her expenses
in so attending shall be met in the same way as those of the Executive
Council.
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PART VI - NOMINATING PROCEDURES

Article 25
Nominating Committee

A Nominating Committee shall be established for the purpose of
nominating individuals for election to any office of the CMI.

The Nominating Committee shall consist of:

(@) A Chair, who shall have a casting vote where the votes are otherwise
equally divided, and who shall be appointed by the Executive Council;

(b) The President and Immediate Past President of the CMI (provided
that a Past President may resign from the Nominating Committee at
any time upon giving written notice to the President);

(c) Two members proposed by Member Associations through the
procedures of the Nominating Committee, mutatis mutandis, and
thereafter nominated by the Nominating Committee for election by
the General Assembly;

(d) One further member appointed by the Executive Council.

Notwithstanding the foregoing paragraph, no person who is a candidate
for office may serve as a member of the Nominating Committee during
consideration of nominations to the office for which he or she is a
candidate.

All members of the Nominating Committee other than the President
and Immediate Past President (who respectively shall hold office ex
officio) shall hold office for a term of three years and shall be eligible for
re-appointment or re-election for one additional term.

Article 26
Nomination Procedures

On behalf of the Nominating Committee, the Chair shall determine
first:

(a) whether any Councillors eligible for re-election are available to
serve for an additional term in which event he or she shall obtain
a statement from such Councillors as to the contributions they have
made to the Executive Council or the Nominating Committee during
their term(s);

(b) whether Member Associations wish to propose candidates for possible
nomination by the Nominating Committee as a Councillor, or, where
applicable, to serve on the Nominating Committee.

The Chair shall then notify the Member Associations and seek their
views concerning the candidates for nomination. The Nominating
Committee shall then make nominations taking such views into account.

Following the decisions of the Nominating Committee, the Chair
shall forward its nominations to the Administrator in ample time for
distribution not less than six weeks before the meeting of the General
Assembly at which nominees are to be elected.

Member Associations may make nominations for election to any office
independently of the Nominating Committee, provided such nominations
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are forwarded to the Administrator in writing not less than 15 working
days before the meeting of the General Assembly at which nominees
are to be elected. In the absence of any such nominations from Member
Associations, the only nominations for election by the General Assembly
shall be the nominations of the Nominating Committee.

The Executive Council may make nominations to the Nominating
Committee for election by the General Assembly to the offices of
Secretary-General, Treasurer and/or Administrator. Such nominations
shall be forwarded to the Chair of the Nominating Committee at least
fourteen weeks before the meeting of the General Assembly at which
nominees are to be elected.

PART VII - INTERNATIONAL CONFERENCES

Article 27
Composition and Voting

The CMI shall meet in International Conferences at places approved
by the General Assembly, for the purpose of discussing and adopting
resolutions upon subjects on an agenda approved by the Executive
Council.

The International Conference shall be composed of all Members of
the CMI and such Observers as are approved by the Executive Council.

Each Member Association which has the right to vote may be
represented by its delegates present and by Titulary Members present
who are members of that Association. Each Consultative Member may
be represented by three delegates. Each Observer may be represented by
one delegate only.

Each Member Association present and entitled to vote shall have one
vote in an International Conference; no other Member and no Councillor
of the CMI shall have the right to vote in such capacity. The right to vote
cannot be delegated or exercised by proxy.

The resolutions of International Conferences shall be adopted by a
simple majority of the Member Associations present, entitled to vote, and
voting.

Clerical mistakes, or errors arising from an accidental mistake,
omission or oversight, or an amendment to provide for any matter which
should have been but was not dealt with at an International Conference
can be corrected by a resolution at a subsequent General Assembly
meeting.
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PART VIII - FINANCE

Article 28
Arrears of Subscriptions

A Member Association remaining in arrears of payment of its
subscription for more than one year from the end of the accounting year
for which the subscription is due shall be in default and shall not be
entitled to vote until such default is cured.

Members liable to pay subscriptions and who remain in arrears of
payment for two or more years from the end of the accounting year
for which the subscription is due shall, unless the Executive Council
decides otherwise, receive no publications or other rights and benefits of
membership until such default is cured.

Failure to make full payment of subscriptions owed for three or more
accounting years shall be sufficient cause for expulsion of the Member in
default. A Member expelled by the General Assembly solely for failure to
make payment of subscriptions may be reinstated by vote of the Executive
Council following payment of arrears, subject to ratification by the
General Assembly. The General Assembly may authorise the President
and/or Treasurer to negotiate the amount and payment of arrears with
Members in default, subject to approval of any such agreement by the
Executive Council.

Subscriptions received from a Member in default shall, unless
otherwise provided in a negotiated and approved agreement, be applied
to reduce arrears in chronological order, beginning with the earliest
accounting year of default.

Article 29
Fees and Expenses

The Secretary-General, Administrator and Treasurer shall receive
such honoraria as may be determined by the Executive Council and the
accountants/auditors shall receive such fee as may be approved by the
Executive Council.

Members of the Executive Council, the Immediate Past President, and
Chairs of Standing Committees, Chairs and Rapporteurs of International
Sub-Committees and Working Groups, when travelling on behalf of
the CMI, shall be entitled to reimbursement of travelling expenses, as
directed by the President or the Executive Council.

The President or the Executive Council may also authorise the
reimbursement of other expenses incurred on behalf of the CMI.

Article 30
Accounting year
The accounting year of the CMI shall terminate on April 30 each year,
unless otherwise determined in conformity with the requirements of
Belgian law
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PART IX — FINAL PROVISIONS

Article 31
Liability
The CMI shall not be liable for the acts or omissions of its Members.
The liability of the CMI shall be limited to its assets.

Article 32
Languages
1. The official language of the CMI shall be Dutch. The formal working
languages of the CMI however shall be English and French. The use
of other languages is permitted under the condition that the Member,
using such other language, shall provide a translation, by preference
simultaneous translation, in a working language.
2. The official Dutch language shall prevail in case of a conflict with
other languages. In the absence of a document in the official Dutch
language, the English and French working languages shall prevail.

Article 33
Dissolution and Procedure for Liquidation

The General Assembly may, upon written motion received by the
Administrator not less than six months prior to the meeting of the
General Assembly at which the motion is debated, vote to dissolve the
CMI. At such meeting a quorum of not less than one-half of the Member
Associations entitled to vote have to be present in order to take a vote on
the proposed dissolution. Dissolution shall require the affirmative vote
of a three-fourths majority of all Member Associations present, entitled
to vote, and voting. Upon a vote in favour of dissolution, liquidation
shall take place in accordance with the laws of Belgium. Following the
discharge of all outstanding liabilities and the payment of all reasonable
expenses of liquidation, the net assets of the CMI, if any, shall devolve to
the CMI Charitable Trust, a registered charity established under the laws
of the United Kingdom.

Article 34
Governing Law

Any issue not resolved by reference to the Articles of association shall
be resolved by reference to Belgian law.

Article 35
Entry into Force

The Articles of association shall enter into force on the tenth day
following its publication in the Annexes du Moniteur belge.
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RULES OF PROCEDURE
1996, as amended 2017

Rule 1
Right of Presence

In the Assembly, only Members of the Comite Maritime International
as defined in Article 3(a) of the Constitution, members of the Executive
Council as provided in Article 10, the Immediate Past President and
Observers invited pursuant to Article 10 may be present as of right.

At International Conferences, only Members of the CMI as defined in
Article 3 of the Constitution (including non-delegate members of national
Member Associations), Officers of the CMI as defined in Article 15, the
Immediate Past President and Observers invited pursuant to Article 27
may be present as of right.

Observers may, however, be excluded during consideration of certain
items of the agenda if the President so determines.

All other persons must seek the leave of the President in order to attend
any part of the proceedings.

Rule 2
Right of Voice

Only Members of the Comite Maritime International as defined in
Article 3 of the Constitution, members of the Executive Council and
the Immediate Past President may speak as of right; all others must
seek the leave of the President before speaking. In the case of a Member
Association, only a listed delegate may speak for that Member; with the
leave of the President such delegate may yield the floor to another member
of that Member Association for the purpose of addressing a particular
and specified matter.

Rule 3
Points of Order

During the debate of any proposal or motion any Member or Officer of
the Comite Maritime International having the right of voice under Rule
2 may rise to a point of order and the point of order shall immediately be
ruled upon by the President. No one rising to a point of order shall speak
on the substance of the matter under discussion.

All rulings of the President on matters of procedure shall be final unless
immediately appealed and overruled by motion duly made, seconded and
carried.



28 CMI YEARBOOK 2023

Part I - Organization of the CMI

Rule 4
Voting

For the purpose of application of Article 13 of the Constitution, the
phrase “Member Association present, entitled to vote, and voting” shall
mean Member Associations whose right to vote has not been suspended
pursuant to Articles 14 or 28, whose voting delegate is present at the time
the vote is taken, and whose delegate casts an affirmative or negative
vote. Member Associations abstaining from voting or casting an invalid
vote shall be considered as not voting.

Voting shall normally be by show of hands. However, the President
may order or any Member Association present and entitled to vote may
request a roll-call vote, which shall be taken in the alphabetical order
of the names of the Member Associations as listed in the current CMI
Yearbook.

If a vote is equally divided, the proposal or motion shall be deemed
rejected.

Notwithstanding the foregoing, all contested elections of Officers shall
be decided by a secret written ballot in each category. Four ballots shall
be taken if necessary. If the vote is equally divided on the fourth ballot,
the election shall be decided by drawing lots.

If no nominations for an office are made in addition to the
nomination(s) of the Nominating Committee pursuant to Article 26,
then the candidate(s) nominated by the Nominating Committee may be
declared by the President to be elected to that office by acclamation. If
the Nominating Committee nominates more candidates than there are
vacancies for any office, then the Assembly shall conduct an election in
accordance with the procedures of this Rule.

Rule 5
Amendments to Proposals

An amendment shall be voted upon before the proposal to which it
relates is put to the vote, and if the amendment is carried the proposal
shall then be voted upon in its amended form.

If two or more amendments are moved to a proposal, the first vote
shall be taken on the amendment furthest removed in substance from
the original proposal and then on the amendment next furthest removed
therefrom and so on until all amendments have been put to the vote.

Rule 6
Secretary and Minutes

The Secretary-General or, in his absence, an Officer of the Comite
Maritime International appointed by the President, shall act as secretary
and shall take note of the proceedings and prepare minutes of Assembly
meetings. Minutes of the Assembly shall be published on the CMI website
(where practical) in the two official languages of the CMI, English and
French, and in the CMI News Letter and/or otherwise distributed in
writing to Member Associations.
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Rule 7
Amendment of these Rules

Amendments to these Rules of Procedure may be adopted by the
Assembly. Proposed amendments must be in writing and circulated to all
Member Associations at least six weeks before the annual meeting of the
Assembly at which the proposed amendments will be considered.

Rule 8
Application and Prevailing Authority

These Rules shall apply not only to meetings of the Assembly and
International Conferences, but shall also constitute, mutatis mutandis, the
Rules of Procedure for meetings of the Executive Council, International
Sub-Committees, or any other group convened by the Comite Maritime
International.

In the event of an apparent conflict between any of these Rules and any
provision of the Constitution, the Constitutional provision shall prevail.
Any amendment to the Constitution having an effect upon the matters
covered by these Rules shall be deemed as necessary to have amended
these Rules mutatis mutandis, pending formal amendment of the Rules
of Procedure in accordance with Rule 7.

Rule 9

Carry-over of terms when electoral process is changed

Where the Assembly amends the Constitution by changing the manner
in which the members of a Committee or body of the Comite Maritime
International are to be elected, the Assembly may by resolution agree to
permit the terms of office of members of such Committee or body, who
were elected under the previous process specified under this Constitution,
to be extended until the next Assembly meeting, and for such persons to
carry out their functions on that Committee or body until their terms
expire at the subsequent Assembly meeting.
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GUIDELINES FOR PROPOSING THE ELECTION
OF TITULARY AND PROVISIONAL MEMBERS

1999!

Titulary Members

No person shall be proposed for election as a Titulary Member of
the Comité Maritime International without supporting documentation
establishing in detail the qualifications of the candidate in accordance
with Article 3 (I)(c) of the Constitution. The Administrator shall receive
any proposals for Titulary Membership, with such documentation, not
less than sixty (60) days prior to the meeting of the Assembly at which
the proposal is to be considered

Contributions to the work of the Comité may include active participation
as a voting Delegate to two or more International Conferences or
Assemblies of the CMI, service on a CMI Working Group or International
Sub-Committee, delivery of a paper at a seminar or colloquium
conducted by the CMI, or other comparable activity which has made a
direct contribution to the CMI’s work. Services rendered in furtherance
of international uniformity may include those rendered primarily in or
to another international organization, or published writing that tends
to promote uniformity of maritime law or related commercial practice.
Services otherwise rendered to or work within a Member Association
must be clearly shown to have made a significant contribution to work
undertaken by the Comité or to furtherance of international uniformity
of maritime law or related commercial practice.

Provisional Members

Candidates for Provisional Membership must not merely express
an interest in the object of the CMI, but must have demonstrated such
interest by relevant published writings, by activity promoting uniformity
of maritime law and/or related commercial practice, or by presenting a
plan for the organization and establishment of a new Member Association.

Periodic Review

Every three years, not less than sixty (60) days prior to the meeting of the
Assembly, each Provisional Member shall be required to submit a concise
report to the Secretary-General of the CMI concerning the activities
organized or undertaken by that Provisional Member during the reporting
period in pursuance of the object of the Comité Maritime International.

' Adopted in New York, 8" May 1999, pursuant to Article 3 (I)(c) and (d) of the Constitution.
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HEADQUARTERS
OF THE CMI

Ernest Van Dijckkaai 8
2000 ANTWERP
BELGIUM
Tel.: +32 471 868720
E-mail: admin-antwerp@comitemaritime.org
Website: www.comitemaritime.org

Regional Office: Asia and the Far East
Comité Maritime International
80 Raffles Place, #33-00 UOB Plaza 1
Singapore 048624
Tel.: Direct: +65 6885 3693 - General: +65 6225 2626
Fax: +65 6557 2522
E-mail: lawrence.teh@dentons.com

MEMBERS OF THE
EXECUTIVE COUNCIL

President: Ann FENECH (2022)
Partner, Fenech & Fenech
198 Old Bakery Street
Valetta VLT1455 Malta
Tel: +356 2124 1232, Mobile: +356 99474536
Fax: +356 2599 0460
E-mail: ann.fenech@fenechlaw.com
Website: www.fenechlaw.com

Immediate Past President: Christopher O. DAVIS (2022)
Partner, Baker, Donelson, Bearman, Caldwell & Berkowitz, PC
201 St. Charles Avenue, Suite 3600,
New Orleans, LA 70170, U.S.A.
Tel.: +1 504 566.5251, Mobile: +1 504 909.2917
E-mail: codavis@bakerdonelson.com

Vice-Presidents: John G. O’CONNOR (2022)
Partner, Langlois Gaudreau O’Connor L.L.P.
2820 Boulevard Laurier, Suite 1300
Quebec City, QC G1V 0Cl
Tel: +1 418 650 7002, Mobile: +1 418 563 8339
Fax: +1 418 650 7075
E-mail: john.oconnor@langlois.ca

Dieter SCHWAMPE (2018)

Partner, ARNECKE SIBETH DABELSTEIN
Grof3e Elbstr. 86

22767 Hamburg, Germany

Tel.: +49 (40) 317 79 20, Mobile +49 17 1214 0233
Fax: +49 (40) 3177 9777

E-mail: d.schwampe@asd-law.com
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Secretary General: Rosalie BALKIN (2017)
20/29 Temperley Street

Administrator:

Treasurer and

Head Office Director:

Members:

Nicholls, ACT 2913 - Australia
Tel.: + 61 481 717 329

57 Stane grove

Stockwell, London SW9 9AL-UK
Tel.: +44 (0) 2076224379

E-mail: rosaliebalkinl@gmail.com

Lawrence TEH (2013)

Partner, Rodyk & Davidson LLP

80 Raffles Place, #33-00 UOB Plaza 1
Singapore 048624

Tel.: +65 6885 3693

Fax: +65 6557 2522

E-mail: lawrence.teh@dentons.com

Frank STEVENS (2022)

Ernest Van Dijckkaai 8,

2000 Antwerp, Belgium

Mobile: +32 485 18 54 58

E-mail: treasurer@comitemaritime.org

Funke AGBOR, SAN (2022)
Partner, Dentons ACAS-LAW

9th Floor, St. Nicholas House

26 Catholic Mission Street

Lagos, Nigeria

Tel.: +234(0)8033047951

E-mail: funke.agbor@dentons.com

Eduardo ALBORS (2019)

Partner, Albors Galiano Portales

36, Principe de Vergara Street
28001 Madrid, Spain

Tel.: +34 91 4356617

Fax.: +34 91 5767423

E-mail: ealbors@alborsgaliano.com

Paula BACKDEN (2021)
Partner, Advokatfirman Vinge KB
Nordstadstorget 6

Box 11025

SE-404 21 Géoteborg,Sweden
Tel.: +46 10 614 15 61

E-mail: Paula.backden@vinge.se

Tom BIRCH REYNARDSON (2018)
Partner, Birch Reynardson & Co

5% Floor, 42 Trinity Square

London EC3N 4DJ

Tel: +44 7780 543 553

E-mail: tbr@birchreynardson.com
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Officers

Head Office Manager
Antwerp:

Publications and
Social Media Committee:

Beiping CHU (2018)

Professor and Vice President of Dalian Maritime University, 1
Linghai Road, Dalian, Liaoning, 116026, P.R. China

Tel: +86 411 8472 9668

Email: chu_beiping@163.com

Francis X. NOLAN, III (2023)

205 Bells Pond Road

Hudson, NY 12534

Tel.: +1 201 618 7058

E-mail: frank.nolan1949@gmail.com

Petar KRAGIC (2021)

D. Zvonimira 10

23000 Zadar

Croatia

Tel: +385 98207683

E-mail: petar.kragicl@zd.t-com.hr

John MARKIANOS-DANIOLOS (2018)

Partner, Daniolos Law Firm

13 Defteras Merarchias Street, 185 35 Piraeus, Greece
Tel.: (+30) 210 4138800

Fax.:(+30) 210 4138809

E-mail: J.Markianos@daniolos.gr

Evelien PEETERS

Comité Maritime International

Ernest Van Dijckkaai 8

2000 Antwerpen, Belgium

Mobile: +32 471 868 720

E-mail: admin-antwerp@comitemaritime.org

Massimiliano MUSI — Chair

Full Professor of Navigation and Transport Law,
Department of Sociology and Business Law

Alma Mater Studiorum University of Bologna
Attorney at law
https://www.unibo.it/sitoweb/massimiliano.musi3/en
E-mail: massimiliano.musi3@unibo.it

Maria BORG BARTHET

Partner at Campbell Johnston Clark, UK
maria@cjclaw.com

Tel.: 0044 7817 859496
www.cjclaw.com

Daniel-Luc FARRUGIA

Marine Litigation Lawyer at Fenech & Fenech Advocates, Malta
Tel: +35679060498

Email: daniel.farrugia@fenechlaw.com
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Officers

Auditors:

Maja RADUNOVIC

Attorney at Law

Tel: +38267555307

E-mail: majamradunovic@gmail.com

Kris MEULDERMANS
Posthofbrug 6/4

B-2600 Antwerpen, Belgium

Tel.: +32 3 320 97 97

E-mail: kris.meuldermans@yvdl.be
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Honorary Officers

HONORARY OFFICERS

PRESIDENTS AD HONOREM

Patrick J.S. GRIGGS

International House,1 St. Katharine’s Way
London E1W 1AY, England

Tel.: (20) 7481 0010

E-mail: pm.griggs@yahoo.co.uk

PRESIDENTS HONORIS CAUSA

Karl-Johan GOMBRII
Holmenveien 10B

0374 Oslo

Norway

Tel.: +47 91535603
E-mail:kjgombrii@gmail.com

Stuart W. HETHERINGTON

Jean-Serge ROHART

Avocat a la Cour de Paris

Villeneau Rohart Simon & Associés

139 Boulevard Pereire

75017 Paris

Tel.: +33 146 22 51 73 — Fax: +33 1 47 66 06 37
E-mail: js.rohart@villeneau.com

VICE PRESIDENT HONORIS CAUSA

Giorgio BERLINGIERI

Via Roma 10

16121 Genova

Tel.: +39 010 8531407 - Fax: +39 010 594805
E-mail: presidenza@aidim.org

Johanne GAUTHIER
Tel.: +1613 8835864
E-mail: johgaut@gmail.com

SECRETARY GENERAL HONORIS CAUSA

Alexander VON ZIEGLER

Lowenstrasse 19, Postfach 2201, CH-8021 Ziirich, Suisse
Tel.: +41 44 215.5252 - Fax: +41 44 215.5200 —

E-mail: alexander.vonziegler@swlegal.ch
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STANDING COMMITTEES

[As constituted during virtual EXCO meeting October 2023]

Note: In terms of Art. 16 of the CMI Constitution, the President is ex officio
a member of all Committees and Working Groups.

Carriage of Goods by Sea
Tomotaka FUJITA [Japan] Chair
Michael STURLEY [USA] Rapporteur
Stuart BEARE [UK]
Philippe DELEBECQUE [France]
Vincent DE ORCHIS [USA]
Miriam GOLDBY [Malta/UK]
Hannu HONKA [Finland]
Kofi MBIAH [Ghana]
Mario RICCOMAGNO [ltaly]
Gertjan VAN DER ZIEL [Netherlands]
José¢ VICENTE GUZMAN [Colombia]

Ratification of Rotterdam Rules

Stuart HETHERINGTON [MLAANZ] Chair

Eduardo ALBORS [Spain]

Paula BACKDEN [Sweden]

David J FARRELL [Ireland]

Ann FENECH [MALTA]

Tomotaka FUJITA [Japan]

Peter LAURIJSSEN [Belgium]

Andrew ROBINSON [South Africa]

Gertjan VAN DER ZIEL [Netherlands]

Alexander VON ZIEGLER [Switzerland]

Jose Angelo ESTELLA FARIA [UN]
Observer

General Average

(including Guidelines to the
York Antwerp Rules 2016)
Jorn GRONINGER [Germany] Chair
Paula BACKDEN [Sweden]
Richard CORNAH [UK]
Nick COLEMAN [UK-IUMI]
Michael HARVEY [UK]
Kiran KHOSLA [UK-ICS]
Jiro KUBO [Japan]
Sveinung MAKESTAD [Norway]
Karen SCHANDY [Uruguay]
Dieter SCHWAMPE [Germany]]
Jonathan SPENCER [USA]
Esteban VIVANCO [Argentina]

General Average Interest Rates
Bent NIELSEN [Denmark] Chair
Taco VAN DER VALK [Netherlands]
Rapporteur
Andrew TAYLOR [UK]

Marine Insurance

Joseph GRASSO [USA] Chair
Sarah DERRINGTON [Australia]
Rapporteur
Andreas BACH [Switzerland]
Pierangelo CELLE [Italy]
Shelley CHAPELSKI [Canada]
Charles FERNANDEZ [UK]
Jiro KUBO [Japan]
Hernan LOPEZ SAAVEDRA [Argentina]
Dieter SCHWAMPE [Germany]
Andrea SIGNORINO [Uruguay]
Jonathan SPENCER [USA]
Rhidian THOMAS [UK]
Pengnan WANG [China]
Beatrice WITVOET [France]

CMI Young Lawyers (yCMI)

Toannis TIMAGENIS [Greece] Chair

Harold SONDERGARD [Denmark]
Deputy Chair

Paula BACKDEN [Sweden] EXCO Rep

Jaime ALBORS [Spain]

Kierstan CARLSON [USA]

Lorenzo FABRO [Italy]

Javier FRANCO-ZARATE [Colombia]

Robert HOEPEL [Netherlands]

Miso MUDRIC [Croatia]

Massimiliano MUSI [ltaly]

Evangeline QUEK [Hong Kong/China]

Violeta RADOVICH [Argentina]

Morgane ROUSSEL [France]

Liability of Classification Societies

Luc GRELLET [France] Chair

Alexander VON ZIEGLER [Switzerland]
Rapporteur

Adrian ATTARD [Malta]

John DANIOLOS MARKIOLOS [Greece]

Tomotaka FUJITA [Japan]

Felix GOEBEL [Germany]

Karl GOMBRII [Norway]

Francesco SICCARDI [ltaly]

Vivian VAN DER KUIL [Netherlands]

Constitution Committee

Jean Francois PETERS [Belgium] Chair
Benoit GOEMANS [Belgium]

John HARE [South Africa]

John O’CONNOR [Canada]

Patrice REMBAUVILLE-NICOLLE [France]
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Standing Committees

Implementation of International
Conventions and Promotion of Maritime
Conventions
Deucalion REDIADIS [Greece] Chair
Maria BORG BARTHET [UK]
Rapporteur: IMO Technical Cooperation
Dimitri CHRISTODOULOU [Greece]
Rapporteur: Implementation
Peter LAURIJSSEN [Belgium]
Rapporteur: Promotion
Jose M. ALCANTARA [Spain]
Rosalie BALKIN [Australia]
Giorgio BERLINGIERI [Italy]
Vincent FOLEY [USA]
Nicholas GASKELL [UK]
Benoit GOEMANS [Belgium]
Patrick HOLLOWAY [South Africa]
Luke Chidi ILOGU [Nigeria]
Mans JACOBSSON [Sweden]
Kiran KHOSLA [UK/ICS]
Elizabeth SALAS [Colombia]
Leven SIANO [Brasil]

Sub-Committee on the Test for Breaking the
Owner’s Right to limit Liability under IMO
Limitation Conventions

John MARKIANOS, Co-Chair [Greece]

Dieter SCHWAMPE, Co-Chair [Germany]

Eduardo ALBORS [Spain]

David BAKER [UK/IGP&I]

Rafael DIAZ-OQUENDO [Venezuela]

Vincent FOLEY [USA]

Luc GRELLET [France]

Kiran KHOSLA [UK/ICS]

Darren LEHANE [Ireland]

Vassilis MAVRAKIS [Greece]

Sabine RITTMEISTER [Germany]

Sub-committee to Promote Ratification of
the Main International Conventions by
Latin American Countries

Aurelio FERNANDEZ CONCHESO

[Venezuela], Chair

TBA

Database of Judicial Decisions on
International Conventions
Stephen GIRVIN [Singapore] Chair
Lawrence TEH [Singapore]
Taco VAN DER VALK [Netherlands]
Alexander VON ZIEGLER [Switzerland]
Katerina VUSKOVIC [Peru]

CMI Publications and Social Media
Committee
Massimiliano MUSI Chair [Italy]
Rosalie BALKIN [Australia — New
Zealand]
Maria BORG BARTHET [UK]
Daniel-Luc FARRUGIA [Malta]
Evelien PEETERS [Belgium]
Maja RADUNOVIC [Montenegro]
Taco VAN DER VALK [Netherlands
Lawrence TEH [Singapore]

CMI Archives
Jean-Frangois PETERS [Belgium] Chair
Rosalie BALKIN [Australia—New Zealand]
Giorgio BERLINGIERTI [Italy]
Evelien PEETERS [Belgium]

Audit Committee
Mans JACOBSSON [Sweden] Chair
Peter CULLEN [Canada]
Luc GRELLET [France]
Andrew TAYLOR [UK]
Ann FENECH Ex Officio Officer [Malta]

Nominating Committee
Giorgio BERLINGIERI [lItaly] Chair
Ann FENECH [Malta] Ex Officio
Tomotaka FUJITA [Japan]
Johannes GROVE NIELSEN [Denmark]
Christopher O. DAVIS [USA]
Jorge RADOVICH [Argentina]

CMI Charitable Trust
Charitable Trust Trustees [Appointed by
the Trustees, With Written consent of the
CMI as required by Clause 19(1) of the
Trust Deed]
Thomas BIRCH REYNARDSON, [UK]
Chair
Ann FENECH [Malta]
Giorgio BERLINGIERTI [Italy]
Stuart HETHERINGTON [MLAANZ]
Alexander VON ZIEGLER [Switzerland]

EU Rapporteur
Dr. Vincent J.G. POWER [Ireland]
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International Working Groups

INTERNATIONAL WORKING GROUPS

[As constituted during virtual EXCO meeting October 2023]

Note: In terms of Art 16 of the CMI Constitution, the President is ex officio
a member of all Committees and Working Groups.

Piracy, Maritime Violence and Fraudulent
Activity including Fraudulent Registries

Richard NEYLON [USA] Chair

Charles BUSS [UK]

Patrick GRIGGS [UK]

John KIMBALL [USA]

Louis MBANEFO [Nigeria]

Pietro PALANDRI [Italy]

Lars ROSENBERG OVERBY [Denmark]
Andrew TAYLOR [UK]

Decarbonization

Haris ZAGROFAKIS [UK] Chair
Alexandra COUVADELLI [Greece]
Charles DEBATTISTA [UK]
Daniel-Luc FARRUGIA [Malta]
Neil HENDERSON [UK]

Jolien KRUIT [Netherlands]
Adrian MOYLAN [UK/Norway]
Niko OERTEL [Netherlands]

Liability for Wrongful Arrest

Aleka SHEPPARD [UK] Chair
Edmund SWEETMAN [Ireland/Spain]
Co-Rapporteur

George THEOCHARIDIS [Greece]
Co-Rapporteur

Giorgio BERLINGIERI [Italy]

Ann FENECH [Malta]

Karl GOMBRII [Norway]

Kiran KHOSLA [UK]

Leonardo MAINERO [Argentina]
Bernardo MENDES VIANNA [Brazil]
Alberto PASINO [Italy]

Eric VAN HOOYDONK [Belgium]
Kiran KHOSLA [UK]

Oskar LEVANDER [Finland]
Jeffrey MOLLER [USA]
MiSo MUDRIC [Croatia]
Helen NOBLE [Ireland]
Melis OZDEL [Turkey, UK]
Sean T. PRIBYL [USA]
Henrik RINGBOM [Finland]
Cecilia SEVERONI [Italy]
Leven SIANO [Brazil]

Frank SMEELE [Netherlands]
Robert VEAL [UK]

Alan WIEGEL [USA]

Mobile Offshore Renewables Units
(MORU)

Francis NOLAN [USA] Co-Chair
Alexander SEVERANCE [Denmark]
Co-Chair

Shelley CHAPELSKI [CA]

Julian CLARK [UK]

Dag ERLING ENGBERG [Norway]
Aurelio FERNANDEZ-CONCHESO
[Venezuela]

Grady HURLEY [USA]

Lawrence TEH [Singapore]

Negotiable Cargo Documents

Stuart HETHERINGTON [Australia and
New Zealand] Chair

Miriam GOLDBY [UK] Rapporteur
Paula BACKDEN [Sweden]

Tomotaka FUJITA [Japan]

Frank STEVENS [Belgium]

Maritime Autonomous Surface Ships Alexander VON ZIEGLER [Switzerland]
(MASS)

Tom BIRCH REYNARDSON [UK] Chair

Diego CHAMI [Argentina]

Donald CHARD [UK]

Felix COLLIN [Finland]

Brian EISENHOWER [USA]

Piette GAEL [France]

Andrew GARGER [USA]

Nicholas GASKELL [UK]

Joseph GRASSO [USA]

Andrew HIGGS [UK]

Tim HOWSE [UK]

Beatriz HUARTA MELGAR [Spain]

Offshore Activities
Jorge RADOVICH [Argentina] Chair
Aurelio FERNANDEZ- CONCHESO
[Venezuela] Rapporteur
Aldo BRANDANI [Argentina]
Robert DOREY [UK]
J. Clifton HALL IIT [USA]
Maéns JACOBSSON [Sweden]
Henning JESSEN [Germany]
Nil KULA [Turkey]
Alessandre LOPES PINTO [Brasil]
Gustavo OMANA PARES [Venezuela]
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Steven RARES [Australia]

Lorenzo SCHIANO DI PEPE [Italy]
William SHARPE [Canada]

Cuneyt SUZEL [Turkey]

Cybercrime in Shipping
Julian CLARK [UK] Chair
Elias BESTANI [Argentina] Rapporteur
Kate BELMONT [USA]
Remy CARREIRA [Panama]
Boriana FARRAR [USA]
Dusty LEE DONELLY [South Africa]
Sebastien LOOTGIETER [France]
Giovanni MARCHIAFAVA [Italy]
Patrick O’KEEFE [Germany]
Loonis QUELEN [France]
Ricardo ROSA [Chile]
Brian WILSON [USA]

Fair Treatment of Seafarers in the Event of

a Maritime Accident
Valeria EBOLI [Italy] Chair
Paul GILL [Ireland] Deputy Chair
Michael CHALOS [USA]
Olivia HAMER [UK]
David HEBDEN [UK]
Linda HOWLETT [UK]
Kim JEFFERIES [Norway]
Kiran KHOSLA [UK]
P.K. MUKHERIJEE [Canada/India]
Stephanie SCHWEITZER [France]
Natalie SHAW [UK]
Edmund SWEETMAN [Ireland/Spain]

Fair Treatment of Seafarers Subcommittee:

Maritime Law & Refugee Migration at Sea
Valeria EBOLI [Italy] Chair
Edmund Sweetman [Ireland/Spain]

Pandemic Response at Sea
Paul GILL [Ireland] Chair

Ratification of Judicial Sale of Ships
Convention
Ann FENECH [Malta] Co- Chair
Henri HAI LI [China] Co- Chair

Peter LAURIJSSEN [Belgium] Rapporteur

Eduardo ALBORS [Spain]

Paula BACKDEN [Sweden]

Beiping CHU [China]

Tomotaka FUJITA [Japan]

Stuart HETHERINGTON [Australia and
New Zealand]

Francis NOLAN [USA]

Jan-Erik POTSCHKE [Germany]
Andrew ROBINSON [South Africa]
Alexander VON ZIEGLER [Switzerland]

Revision of 1910 Collision Convention and
Related Instruments

John O’CONNOR, Chair
Klaus RAMMING, Rapporteur
Eduardo ALBORS[Spain]
Paula BACKDEN [Sweden]
David BOLOMINI [IGP&I]
Tom BIRCH-REYNARDSON [UK]
Charles FERNANDEZ [ITUMI]
Rui FERNANDEZ [Canada]
Vincent FOLEY [USA]

Joseph GRASSO [USA]

Petar KRAGIC [Croatia]

Leyla PEARSON [ICS]

Dieter SCHWAMPE [Germany]
Francesco SICCARDI [Italy]
Frank SMEELE [Netherlands]
Vasilis VERNICOS [Greece]

Security Interests over Shipping Containers

Benoit GOEMANS [Belgium] Chair
Andrea BERLINGIERI [Italy]

Allen BLACK [USA]

Sheng CHEN [China]

Ann FENECH [Malta]

Souichirou KOZUKA [Japan]

Camilla MENDES VIANNA CARDOSO
[Brazil]

Stefan RINDFLEISCH [Germany]
Andrew TETLEY [France]

Cross Border Insolvencies

Sarah DERRINGTON [Australia] Chair
Martin DAVIES [USA] Rapporteur
Manuel ALBA FERNANDEZ [Spain]
Beiping CHU [China]

Maurizio DARDANI [Italy]

Olaf HARTENSTEIN [Germany]
Sébastien LOOTGIETER [France]
William SHARPE [Canada]

Polar Shipping

Aldo CHIRCOP [Canada] Chair
David BAKER [UK]

Ilker BASARAN [Tiirkiye]
Phillip BUHLER [USA]

Kim CROSBIE [USA]

Peter CULLEN [Canada]

Gen GOTO [Japan]

Tore HENRIKSEN [Norway]
Stefanie JOHNSTON [UK]
Kiran KHOSLA [UK]

Young Kil PARK [Republic of Korea]
Didem Light [Tiirkiye]

Esther MALLACH [Germany]
Bert RAY [USA]

Nicolo REGGIO [Italy]

Henrik RINGBOM [Finland]
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Lars ROSENBERG OVERBY [Denmark]

Donald ROTHWELL [Australia]
Alexander SKARIDOV [Russian
Federation]

David (Duke) SNIDER [Canada] technical

adviser

Polar Shipping Subcomittees:
- Navigational aids and services
- Indigenous rights and Arctic shipping

Vessel Nomenclature
Francis NOLAN [USA] Chair
Edmund SWEETMAN [Ireland]
Rapporteur
Jens MATHIASEN [Denmark]
Massimiliano MUSI [Italy]
Lawrence TEH [Singapore]
Ricardo ROZAS [Chile]
Biilent SOZER [Turkey]

Restatement of the Lex Maritima

Eric VAN HOOYDONK [Belgium] Chair
Jestis CASAS ROBLA [Spain] Rapporteur
Eduardo ADRAGNA [Argentina]

Aybek AHMEDOV [Russia]

Kerim ATAMER [Turkey]

Werner BRAUN RIZK [Brazil]

Olivier CACHARD [France]

Javier FRANCO [Colombia]

Tomotaka FUJITA [Japan]

John HARE [South Africa]

Andrea LA MATTINA [Italy]

Alex VON ZIEGLER [Switzerland]
Michael STURLEY [USA]

Gustavo OMANA PARES [Venezuela]
Luiz ROBERTO LEVEN SIANO [Brazil]
Frank SMEELE [The Netherlands]
Andreas MAURER [Germany]
Massimiliano RIMABOSCHI [Italy]
Miso MUDRIC [Croatia]

Filippo LORENZON [UK/Italy]

Lijun ZHAO [China]
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MEMBER ASSOCIATIONS

ARGENTINA
ASOCIACION ARGENTINA DE DERECHO MARITIMO

(Argentine Maritime Law Association)
Leandro N. Alem 882 - 7° piso, Ciudad Autonoma de Buenos Aires, Republica Argentina,
C.P. C1001AAR. Tel.: +54 11 4310.0100 int. 2519— Fax +54 11 4310.0200 — E-mail:
presidencia@aadm.org.ar and secretaria@aadm.org.ar — Website www.aadm.org.ar

Established: 1905

Officers:

President Alberto C. CAPPAGLI, Marval, O’Farrell & Mairal, Av. Leandro N. Alem
882, 7° piso, 1001 Buenos Aires. Tel.: +54 11 4310.0100 — Fax +54 11 4310.0200 —
E-mail: acc@marval.com

Vice-President: Carlos R. LESMI, Lesmi & Moreno, Lavalle 421 — piso 1°, 1047 Buenos
Aires. Tel.: +54 11 4393.5292/5393/5991 — Fax: +54 11 4393.5889 — Firm E-mail:
lesmiymoreno@fibertel.com.ar — Private E-mail: clesmi@fibertel.com.ar

2" Vice-President : Fernando ROMERO CARRANZA, Llerena & Asociados Abogados,
Av. L.N. Alem 356, piso 13, Tel. +54 11 4314 2670 — E-mail fcarranza@llerena.com.ar

Secretary General: Diego Esteban CHAMI, Chami, Di Menna & Asociados, Libertad
567, piso 4°, 1012 Buenos Aires. Tel.: +54 11 4382.4060/2828 — Fax: +54 11 4382.4243
— E-mail: diego@chami-dimenna.com.ar

Assistant Secretary: Leonardo Jos¢é MAINERO, Mohorade, Serravalle, Mainero &
Santancargelo Abogados, Sarmiento 412, piso 4, 1041 Buenos Aires, Tel. +54 11
4394 8223, ext. 115, teléfono movil +54 9 11 4405 7059 — E-mail leonardo.mainero@
mohorade.com.ar

Treasurer: Esteban A. Vivanco, Estudio Vivanco, Average Adjusters — Surveyors —
Consultants, Maipu 26, piso 10, 1084, Buenos Aires, Tel. +54 11 52521080, Mobile
+54 9 11 6964 2091, E-mail esteban@estudiovivanco.com

Councilors:

Fernando R. RAY studio Edye, Roche, de la Vega & Ray, 25 de Mayo 489, piso 5, 1002 Buenos
Aires, Tel. +54 11 4311 3011 — Mobile +54 9 11 4446 4220, E-mail fray@edye.com.ar

Maria Cecilia GOMEZ MASIA, Hipolito Irigoyen 785, piso 3, dept. G, Buenos Aires,
Tel. +54 11 4331 2140

Auditors:

Hernan LOOPEZ SAAVEDRA, Tel. +54 11 4802 4147 ext. 201, hlopezsaavedra@mlsrc.
com.ar

Dora JOSEPH, Consultantin Maritime Transport, Insurance & Foreign Trade, Sarmiento
1714, piso 11, oficina C, 1042 Buenos Aires, Tel. + 54 11 4373 2407 y +54 11 4374 0417,
teléfono movil + 54 11 6350 6623

CMI Titulary Members:

Dr. Alberto C. CAPPAGLI, Dr. Diego CHAMI, Dr. Carlos R. LESMI ,Dr. Fernando
ROMERO CARRANZA, Dr. Jorge M. RADOVICH, Dr.
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AUSTRALIA AND NEW ZEALAND

THE MARITIME LAW ASSOCIATION OF
AUSTRALIA AND NEW ZEALAND

Attn. Anne CHAHWAN, c¢/- Clerk Young, Owen Dixon Chambers West, 525 Lonsdale Street,
Melbourne VIC 3000, Australia. E-mail: admin@mlaanz.org — Website: www.mlaanz.org

Established: 1974

Officers:

President: Associate Professor David GOODWIN, Victoria University, Level 14, 300
Flinders Street, MELBOURNE VIC 3000, Australia, Tel. +61 3 9919 1989 — E-mail:
david.goodwin@vu.edu.au

Australian Vice-President: Michelle TAYLOR, Sparke Helmore Lawyers, Level 23,
240 Queen Street, BRISBANE QLD 4000, Australia, Tel: +61 7 3016 5016, E-mail:
Michelle.Taylor@sparke.com.au

New Zealand Vice President: Hamish FLETCHER, Oceanlaw New Zealand, Level 2,
190 Trafalgar Street, NELSON 7010, New Zealand, Tel: + 64 3 548 4136 — E-mail:
hamish@oceanlaw.co.nz

Executive Secretary: Maurice LYNCH, Mills Oakley, Level 12,400 George Street, SYDNEY
NSW 2000, Australia, Tel: +61 2 8035 7975 — E-mail: mjlynch@millsoakley.com.au

Treasurer: Janine LIANG, Norton White, Level 4, 66 Hunter Street, SYDNEY NSW
2000, Australia, Tel: +61 2 9230 9404 — E-mail: Janine.Liang@nortonwhite.com

Committee Members:

Paul BAXTER, Hall & Wilcox Lawyers, GPO Box 2346, BRISBANE QLD 4001,
Australia , Tel: +61 7 3231 7710, E-mail: paul.baxter@hallandwilcox.com.au

Stacey FRASER, McElroys, 15th Floor, 45 Queen Street, PO Box 835, AUCKLAND 1140, New
Zealand, Tel +64 9 307 2003 — Fax: +64 9 309 7558, E-mail: stacey.fraser@mcelroys.co.nz

Clinton McKENZIE, AMSA, 82 Northbourne Avenue, BRADDON ACT 2612, Australia,
Tel: + 61 2 6279 5000 — Email: clintonmckenzie@amsa.gov.au

Immediate Past President: Pat SARACENI, Clifford Chance, Level 7, 190 St George’s
Terrace, PERTH WA 6000, Australia, Tel. +61 8 9262 5524 — Fax: +61 8 9262 5522 —
E-mail: pat.saraceni@cliffordchance.com

Administration: Anne CHAHWAN, c/- Clerk Young, Owen Dixon Chambers West,
525 Lonsdale Street, Melbourne VIC 3000, Australia. E-mail: admin@mlaanz.org —
Website: www.mlaanz.org

CMI Honorary Officer:
Stuart W. HETHERINGTON - President Honoris Causa

CMI Members Honoris Causa:

Rosalie BALKIN

CMI Titulary Members:

Tom BROADMORE, The Honourable Kenneth J. CARRUTHERS, The Honourable
Justice Sarah DERRINGTON, David GOODWIN,Matthew HARVEY SC, Stuart
W. HETHERINGTON, Frazer HUNT, Ian MAITLAND, The Honourable Neil
McKERRACHER KC, The Honourable Justice Steven RARES KC, The Honourable
Justice A.I. PHILIPPIDES, Ronald J. SALTER, Pat SARACENI.

Membership:
400



PART I - ORGANIZATION OF THE CMI 43

Member Associations

BANGLADESH

BANGLADESH MARITIME LAW SOCIETY

MHK Terminal (6th Floor),
110, Kazi Nazrul Islam Avenue, Bangla Motor,
Dhaka 1000,Bangladesh

Established: 2024
Officers:

Chairman: Justice Syed Amirul Islam, Pristine Palace, House-45, Road-35, Gulshan-2,
Dhaka, Cell No: 01911387617, E-mail: syed apurba@hotmail.com

Secretary General: Mohiuddin Abdul Kadir, Flat 6D (7th Floor), Plot 426-429, Road-6,
Avenue-4, DOHS, Mirpur, Dhaka, Cell No: 0189313702, E-mail: makadirl 9@gmail.com

Treasurer: Zinia Amin, Proshanti (2nd Floor), House-21, Road-5, H Block, Mirpur-2,
Dhaka-1216, Cell No: 01711041360, E-mail: z.aminl7@hotmail.com

Other members of the Executive Committee:

Saifur RASHID, Apt B-3 (3rd Floor), House-36, Road-I, Block I, Banani, Dhaka-1213,
Cell No: 01729200100, E-mail: saifur.rashid.bd@gmail.com

Syed APURBA ISLAM, Pristine Palace, House-45, Road-35, Gulshan-2, Dhaka.

Cell No: 01911387617 ,E-mail: syed apurba@hotmail.com

Shakib RAHMAN, Flat- 9, Nazim Bhobon, 347/A, Ashraf Ali Road, Pathorghata
Chittagong. Cell No: 01913201329 , E-mail: shakibrnehal@gmail.com

Tanjil Ahmed RUHULLAH, Flat 9A (10th Floor), Plot 426-429, Road-6, Avenue-4,
DOHS, Mirpur, Dhaka — Cell No: 01615121783 — E-mail: tanjil@inteport.org

BELGIUM

ASSOCIATION BELGE DE DROIT MARITIME
BELGISCHE VERENIGING VOOR ZEERECHT

(Belgian Maritime Law Association)
Justitiestraat 26, 2018 Antwerpen, Belgium
Email: info@bvz-abdm.be
Website: www.bvz-abdm.be

Established: 1896

Officers:

President: Peter LAURIJSSEN, CMB Group, De Gerlachekaai 20, B-2000 Antwerpen,
Belgium. Tel: +32 3 247 59 11 — Email: peter.laurijssen@cmb.be

Past President: Vincent FRANSEN, Fransen Luyten Advocaten, Everdijstraat 43,
B-2000 Antwerpen, Belgium. Tel: +32 3 203 45 03 — Email: vf@fransenluyten.com

Vice-President: Wouter DEN HAERYNCK, Elegis Advocaten, Mechelsesteenweg 64,
B-2018 Antwerpen — Email: w.denhaerynck@elegis.com

Secretary: Kirsten HANSENS, Allia Insurance Brokers, Arenbergstraat 17, B-2000
Antwerpen, Belgium. Tel.: +32 3 204 00 00 — Email: kirsten.hansens@allia.be

Treasurer: Chelsea GOOSSENS, HBSV Advocaten, Jordaenskaai 16 — B001, B-2000
Antwerpen, Belgium. Tel: +32 3 3 206 78 78 — Email: chelsea.goossens@hbsv-law.be
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Other members of the Board:

Veronique BEECKX, Elegis Advocaten, Mechelsesteenweg 64, B-2018 Antwerpen —
Email: v.beeckx@elegis.com

Wim DROFMANS, Kegels & Co Advocaten, Mechelsesteenweg 196, B-2018 Antwerpen
— Email: wim.drofmans@kegels-co.be

Ralph DE WIT, GDS Advocaten, Ellermanstraat 46, B-2060 Antwerpen — Email: Ralph.
DeWit@GDSAdvocaten.be

Tom GOOVAERTS, Fransen Luyten Advocaten, Everdijstraat 43, B-2000 Antwerpen —
Email: tg@fransenluyten.be

Inez SCHELLENS, Relias Gerechtsdeurwaarders, Edith Kielpad 26, B-2000 Antwerpen
— Email: ischellens@relias.be

Frangois XAVIER DECLEYRE, Belgian Navy, Rue d’Evere 1, B-1140 Evere — Email:
francois-xavier.decleyre@mil.be

Members of the General Council:

Saskia EVENEPOEL, Philip VANLOMMEL, Paul DE BAETS, Frank VENNEKENS,
Guy HUYGHE, Geert PRECKLER, Adry POELMANS, Jef GORREBEECK, Jan
HAENTIJENS, Frank STEVENS, Bjorn BULLYNCK, Christophe SWOLFS.

CMI Titulary Members:

Leo DELWAIDE, Christian DIERYCK, Wim FRANSEN, Pierre HOLLENFELTZ DU
TREUX, Marc A. HUYBRECHTS, Herman LANGE, Jacques LIBOUTON, Karel
STES, Frank STEVENS, Lionel TRICOT, Guy VAN DOOSSELAERE, Eric VAN
HOOYDONK, Henri VOET Jr.

BRAZIL
ASSOCIACAO BRASILEIRA DE DIREITO MARITIMO

(Brazilian Maritime Law Association)
Rua México 111 sala 501 - Rio de Janeiro — RJ — Brasil —
CEP.: 20031-145
Tel.: (55) (21) 2220-5488;
Fax: (55) (21) 2253-0622
E-mail: presidente@abdm.org.br

Established: 1961

Officers:

President: Luis Felipe GALANTE, Escritorio Juridico Carbone, Av. Rio Branco, 109 -
14° andar, Rio de Janeiro, RJ - Brasil. CEP: 20040-004 — Tel (55) (21) 2253-3464 — Fax
(55) (21) 2253-0622 — E-mail: presidente@abdm.org.br or felipe@carbone.com.br

Vice-Presidents:

Osvaldo SAMMARCO, Sammarco e Associados Advocacia — Rua XV de Novembro,
65 — 7° andar, Santos — SP — Brasil — CEP: 11010-151. — Tel.: (55) (13) 3219-4329
E-mail: osvaldo@sammarco.com.br

Alessander LOPES PINTO, L P LAW Advogados Associados - Rua México, n°® 11, 13°
andar, Centro, Rio de Janeiro, RJ - Brasil. CEP: 20031-903 — Tel (55) (21) 2532-7202
— E-mail: alessander@lplaw.com.br tro, Rio de Janeiro | RJ, Brasil - CEP: 20031-90

Bernardo MENDES VIANNA, Vieira Rezende Advogados - Av Presidente Wilson,
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231/18 andar, Centro, Rio de Janeiro — RJ - Brasil. CEP: 20030-021 — Tel (55) (21)
2217-2888 — E-mail: bmendesvianna@vieirarezende.com.br

Luciana MARQUES DE FREITAS RODRIGUES, MSC MEDITERRANEAN
SHIPPING DO BRASIL LTDA — Av. Ana Costa 291 — 4° andar — Santos — SP — CEP
11060-917 — Tel.: (55) (13) 3211 9754 — E-mail: luciana.marques@msc.com

Secretary General:

Werner BRAUN RIZK, Av. Nossa Senhora dos Navegantes, 955 - Sala 703
Edificio Global Center Tower, Enseada do Sua - Vitoria, ES. CEP.: 29.050-335
— Tel (55) (27) 99894-2000 — E-mail: werner.rizk@zrm.adv.br

CMI Titulary Members:

Pedro CALMON FILHO, Artur R. CARBONE, Maria Cristina DE OLIVEIRA
PADILHA, Walter DE SA LEITAO, Luis F. GALANTE, Luiz R. LEVEN SIANO

Membership:
Individual Members: 130; Official Entities: 22; Institutions: 11

CAMEROON
ASSOCIATION CAMEROUNAISE DU DROIT MARITIME

(Cameroon Maritime Law Association)
Centre des Affaires Maritimes, 3e étage de I'immeuble de grand hauteur (1.G.H.)
sis a Bonanjo, B.P. 1588 Douala, Cameroon
Mr Gaston NGAMKAN, Tel: + 237 233 42 41 36, Fax: +237 699 91 68 92; E-mail:
acdm@acdm.org
www.acdm.org

Established: 2015

Officers:

President: Mr. Gaston NGAMKAN, NGAMKAN Lawyers Firm , Akwa, 43 Rue Dicka
Mpondo, 4th floor LGQ building,P. O BOX 5791 Douala, Cameroon; Phone: + 237
233 42 41 36; Mob: +237 699 91 68 92; +237 677 88 64 01; +237 243 05 00 20; E-mail:
cabinet.ngamkan@yahoo.fr; ngamkan@cabinet-ngamkan.com

Vice-President: Mr. BOKALLI Victor-Emmanuel, University Professor, Contact: +237
699862190, victor_emmanuelbokalli@yahoo.fr

Secretary: Mr. NGUENE NTEPPE Joseph, Legal Officer; Contact: +237 677300221;
njnguene@yahoo.fr

Treasurer: Mr. NDJELLA MBELECK Joseph, Lawyer, Mbida-Ndjella & Co, Cabinet sis
a Bonanjo, «Place du Gouvernementy, Immeuble Ex SIA, 2e étage, porte 0212, B.P.
4318 Douala — Cameroun, Tél.: +237 233 42 90 64; Mobile: +237 699 76 00 59, email:
efideis5@yahoo.fr

Board Members:

Mr. MBAPPE PENDA Auguste, Honorary President, ambappep@yahoo.fr
Mr. ATONFACK GUEMO Serge Cyrille, 2™ Vice-president, sergecyrilatf@gmail.com
Mrs. Njiki Epara Nadine, Deputy Secretary General, nadineepara@yahoo.fr
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Mr. Guimtsop Dominique, Accountant, info@galaxyinter.com

Mr. Wambo Elisabeth, Adviser, lisewambo@yahoo.fr

Mr. KAMAKO Martin, Adviser, kamakolawfirm@yahoo.fr

Mr. Bissiongol Hervé, Adviser, bisherve@yahoo.fr

Mrs. NGOUE Sophie, Adviser, songoue@yahoo.fr

Mr. BOTHE BEBEYA Henri-Joél, Adviser, henrijoelbothe@yahoo.fr
Mr. OYONO ETOA Parfait, Adviser,capao_partners@yahoo.fr

Titulary Members:

Mr. Kengoum Célestin, Mr. Kaldjob Michel Bonaventure, Mrs. Batouan Louise
Caroline, Mr. MAVIANE Jean-Marie, Mr. Zaleho Flaurent, Mr. DJARMA Hamadou,
Mrs. Makasso Belibi Armelle Frangoise, Me Ngong Amaazee, Mr. Tana Alexandre,
Mr. Djamfa Raoul, Mrs. NGO MBOGBA Paulette MIKANO, Mr. MFEUNGWANG
Richard, Mrs. TCHONANG YAKAM Albertine, Mr. MEZATIO Sylvestre, Mr.
FOCHIVE Edouard, Mr. KWALAR Kingsly, Mr. KAMDEM, Mrs. DE HAPPI
Vanessa, Mr. WOAPPI Zacharie, Mr. JOGO Pascal, Mr NJANKOUO Issah Nasser

CANADA

CANADIAN MARITIME LAW ASSOCIATION
L’ASSOCIATION CANADIENNE DE DROIT MARITIME

c/o 7145 West Credit Ave, Building 2, Suite 201, Mississauga,
ON L5N 6J7. Tel.: 604-641-4809 — Fax: 604-646-2630 — E-mail: Shelley.Chapelski@
nortonrosefulbright.com
Website www.cmla.org

Established: 1951

Officers:

President: J. Paul M. HARQUAIL, Stewart McKelvey, 44 Chipman Hill, Ste. 1000,
P. O. Box 7289, Postal Station A, St John, NB, E2L 4S6. Tel.: (506) 632-8313 —
Fax: 506-634-3579 — E-mail: pharquail@stewartmckelvey.com — Website: www.
stewartmckelvey.com

Immediate Past President: Shelley CHAPELSKI, Norton Rose Fulbright Canada LLP,
1800-510 West Georgia Street, Vancouver, BC, V6B OM3. Tel.: 604-641-4809 — Fax:
604-646-2630 — Email: Shelley.Chapelski@nortonrosefulbright.com — Website:
www.nortonrosefulbright.com

National Vice-President: Rui M. FERNANDES, Gardiner Roberts LLP, Bay Adelaide
Centre, East Tower, 22 Adelaide Street West, Toronto, ON, M5H 4E3. Tel.: (416) 203-
9505 — Fax: 416-865-6636 — E-mail: rfernandes@grllp.com — Website: www.grllp.
com/profile

Secretary and Treasurer: Shelley CHAPELSKI, Norton Rose Fulbright Canada LLP,
1800-510 West Georgia Street, Vancouver, BC, V6B 0M3. Tel.: 604-641-4809 —
Fax: 604-646-2630 — E-mail: Shelley.Chapelski@nortonrosefulbright.com — Website:
www.nortonrosefulbright.com

Western Vice President: David K. JONES, Bernard LLP, 1500 — 570 Granville Street,
Vancouver, BC, V6C 3P1, Tel.: (604) 661 0609, E-mail: Jones@bernerdllp.ca

Central Vice President: William M. SHARPE, ROUTE transport & Trade Law, 40
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Wynford Drive Office Suite 305, Toronto, ON, M3C 1J5, Tel. (416) 482 5321, E-mail:
mwsharpe@routelaw.ca

Quebec Vice President: Jean-Marie FONTAINE, Borden Ladner Gervais LLP, Suite
900, 1000 de La Gaucheterie Street West Montreal, QB, H3B 5H4, Tel.: (514) 954
3196, E-mail: jfontaine@blg.com

Eastern Vice-President: Eric MACHUM, Metcalf & Co., 5121 Sackville Street, Suite
700, Halifax, NS, B3J 1KI1. Tel.: 902-420-1990 — Fax: 902-429-1171 — E-mail:
ericmachum@metcalf.ns.ca — Website: www.metcalf.ns.ca.

Directors:

Brad M. CALDWELL, Caldwell & Co., 401-815 Hornby Street, Vancouver, BC, V6Z
2E6. Tel.: (604) 689-8894 — E-mail: bcaldwell@admiraltylaw.com Website: www.
admiraltylaw.com/fisheries/fish.htm

Scott R. CAMPBELL, Stewart McKelvey, LLP, Queen’s Marque, 600-1741 Lower
Water Street, Halifax, NS, B3J 0J2 — Tel.: 902-420-3383 — Fax: 902-420-1417 — Email:
srcampbell@stewartmckelvey.com. Website: www.stewartmckelvey.com.

Richard L. DESGAGNES, Brisset Bishop s.e.n.c., 2020 Boulevard Robert-Bourassa,
Suite 2020, Montreal, QC, H3A 2AS5 — Tel: 514 393 3700 — Fax: 514 393 1211 — Email:
richarddesgagnes@brissetbishop.com — Website: www.brissetbishop.com

Deborah L.J. Hutchings, K.C., MacNab Fagan & Murphy, Suite W240-120 Torbay Road,
ST. John’s, NL, AI1C 5N8, Tel.: 709 579 1143, E-mail: dhutchings@yourlegalteam.ca

David JARRETT, Bernard LLP, 570 Granveille Street, Suite 1500, Vancouver, B.C.,
V6C 3P1 — Tel.: 604-681-1700 — Fax: 604-681-1788 — Email: jarrett@bernardllp.ca.
Website: http:/www.bernardllp.ca.

Benoit LEDUC, Anchor Risk Services, 3510 Boulevard Saint-Laurent, Suite 400,
Montreal, QC, H2X 2V2. Tel.: (514) 908-3453 — Fax: None— Email: Benoit.Leduc@
gfh-underwriting.com

Victoria LEONIDOVA, Intact Insurance, 2020 Boulevard Robert-Bourassa, bureau 100,
Montreal, QC, H3A 2AS5, Tel.: 524 495 5125 # 83388, E-Mail: victoria.leonidova@
gmail.com

Gavin MAGRATH, Magrath‘s International Legal Counsel, 393 University Avenue,
Suite 2000, Toronto, ON, M5G 1E6. Tel.: 416-931-0463 — Fax: 1-888-816-8861 —
E-mail: gavin@magraths.ca — Website:http:/magraths.ca/tag/magraths-international-
legal-counsel/

James MANSON, Miller Thomson 700-155 University Avenue, Toronto, ON, M5H 3B7,
Tel: 416 203 9820, E-mail: james@fhllp.ca

Dionysios ROSSI, Borden Ladner Gervais, 1200)200 Burrard Street, Vancouver, BC,
V7X 1T2, Tel.: 604 640 4110, E-mail: drossi@blg.com

Robin SQUIRES, BLG LLP, 22 Adeleide Street West, Suite 3400, Toronto, ON, M5SH
4E3, Tel.: 416 367 6595, E-mail: rsres@blg.com

Andrew STAINER, Norton Rose Fullbright, Canada LLP, 1800-510 West Georgia
Street, Vancouver, BC, V6B 0M3, Tel.: 604 641 4862, E-mail: andrew.strainer@
nortonrosefullbright.com

AndreaJ. STERLING Eagle Underwriting Group Inc., 201 County Court Blvd., Suite 505,
Brampton, ON, L6W 4L2. Tel.: 905 455 6608 — Fax: 905 455 5298 — Email: asterling@
eagleunderwriting.com — Website: www.eagleunderwriting.com

Daniel WATT, Mclnnes Cooper, Purdy’s Wharf, Tower 11, Suite 1300, 1969 Upper Water
Street, P.O. Box 730, Halifax, N.S. B3J 2V1. Tel.: 902-444-8462 — Fax: 902-425-6350
— Email: daniel.watt@mcinnescooper.com.Website: www.mcinnescooper.com.

Constituent Member Representatives:

Association of Average Adjusters of the United States and Canada, c/o Rui M.
FERNANDES, Gardiner Roberts LLP, Bay Adelaide Centre, East Tower, 22 Adelaide
Street West, Toronto, ON, M5H 4E3. Tel.: (416) 203-9505 — Fax: 416-865-6636 —



48 CMI YEARBOOK 2023

Member Associations

E-mail: rfernandes@grllp.com. Website: www.averageadjustersusca.org/.

Canadian Bar Association, c/o David K. JONES, 1500-570 Granville Street, Vancouver,
B.C. V6C 3PI. Tel.: 604-661-0609 — Fax: 604-681-1788 — Email: jones@bernardllp.
ca — Website: http:/www.cba.org.

Canadian Board of Marine Underwriters, c/o Keeley WYLIE, 181 Bay Street, Suite 900,
Toronto ON M5J 2T3. Tel.: 416- 847-5982— Fax: 416-307-4372— E-mail: keeley.wylie@
libertyiu.com — Website: www.cbmu.com.

Canadian International Freight Forwarders, c/o Gavin MAGRATH, 393 University
Avenue, Suite 2000, Toronto, ON, M5G 1E6. Tel.: 416-931-0463 — Fax: 1-888-816-
8861 — E-mail: gavin@magraths.ca — Website: www.ciffa.com

Canadian Marine Pilots’ Association, c/o Tristan LAFLAMME, 155 Queen Street,
Suite 1302, Ottawa, ON, K1P 6L1. Tel.: 613-238-6837 — Fax: 613-232-7777 — Email:
tlaflamme@apmc-cmpa.ca — Website: http:/www.marinepilots.ca.

Canadian Merchant Service Guild, c/o Capt Mark BOUCHER, Ottawa, ON, K2H 8S9. —
Tel.: 613 829 9531 — Email: CMSG@Ottawa-email.com — Website: www.cmsg.gmmc.ca.

Chamber of Marine Commerce, c/o Bruce BURROWS, 350 Sparks Street, Suite
700, Ottawa ON KI1R 7S8, Tel.: 613- 233-8779 ext 303, Fax: 613- 233-3743, Email:
bburrows@cmc-ccm.com, — Website: www.marinedelivers.com.

Chamber of Shipping of British Columbia, c/o Robert LEWIS-MANNING, 100-1111
West Hastings Street, P.O. Box 12105, Vancouver, B.C.., VOE 2J3 — Tel.: 604-681-2351
— Fax: None — Email: robert@cosbc.ca — Website: https:/shippingmatters.ca/.

Company of Master Mariners of Canada, c/o M. Robert JETTE, K.C., P.O. Box 3360,
Station “B”, Fredericton, NB, E3A 5HI. Tel.: (506) 453-9495 — Fax: 506-459-4763 —
E-mail: bobjette49@gmail.com — Website: www.mastermariners.ca.

International Ship-owners Alliance of Canada, c/o Lanna HODGSON, 100A -1111 West
Hastings Street, Vancouver, B.C., VOE 2J3 — Tel.: 604-428-8667 — Fax: None — Email:
office@ISACcanada.com. Website: None.

Shipping Federation of Canada, c/o Karen KANCENS, 625 Boulevard René-Lévesque
West, Suite 300, Montreal, QC, H3B 1R2 — Tel.: (514) 849-2325 — Fax: (514) 849-8774
— E-mail: kkancens@shipfed.ca — Website: www.shipfed.ca

Honorary Life Members:

Senator W. David ANGUS, K.C., Ad. E., Michael J. BIRD, P. Jeremy BOLGER, , David G.
COLFORD, Peter J. CULLEN, Nigel H. FRAWLEY, The Hon. Madam Justice Johanne
GAUTHIER, The Hon. Mr. Justice Christopher J. GIASCHI, Dr. Edgar GOLD, C.M.,
AM., K.C., James E. GOULD, K.C., The Hon. Mr. Justice Sean J. HARRINGTON, A.
Stuart HYNDMAN, K.C., Marc D. ISAACS, A. William MOREIRA, K.C., A. Barry
OLAND, John G. O’CONNOR, William M. SHARPE, Shelley CHAPELSKI, Robert
WILKINS

CMI Honorary Officer:

Johanne Gaulthier — Vice President Honoris Causa

CMI Honorary Members:
Alfred H.E. POPP, C.M., K.C.

CMI Titulary Members:

Senator W. David ANGUS, K.C., Ad. E. Michael J. BIRD, P. Jeremy BOLGER, Peter J.
CULLEN, The Hon. Madam Justice Johanne GAUTHIER, Mark GAUTHIER, The
Hon. Mr. Justice Christopher J. GIASCHI, Dr. Edgar GOLD, C.M., A M., K.C., James E.
GOULD, K.C., The Hon. Mr. Justice Sean J. HARRINGTON, The Hon. Mr. Justice John
L.JOY, A. William MOREIRA, K.C. FCI Arb., John G. O’°CONNOR, A. Barry OLAND,
Vincent M. PRAGER, William M. SHARPE, The Hon. Mr. Justice Arthur J. STONE
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CHILE
ASOCIACION CHILENA DE DERECHO MARITIMO

(Chilean Maritime Law Association)
Cochrane 843, Of. 6-B, Valparaiso — Chile
E-mail: info@achdm.cl

Established: 1965

Officers:

President: Rodrigo RAMIREZ DANERI, Lawyer and Professor of Maritime
Law, Cochrane 843 Of.6-B, Valparaiso, Chile. — Tel.: +56 32 2831969 — Email:
ramirezdaneri@gmail.com

Vice-President: Diego BARRIA URENDA, Lawyer, Plaza Justicia 45, Piso 8, Valparaiso,
Chile, Tel.: +56 32 2253011 — Email: dbarriau@urenda.cl

Secretary: Ricardo SAN MARTIN PADOVANI, Cornejo & San Martin, Lawyers,
Balmaceda 1990, Of. 92, Vifia del Mar, Chile. Tel.: +56 9 99191589 — Email:
ricardosanmartin@cornejoysanmartin.cl

Treasurer: Andrew CAVE, CEO Cave & Co., Almirante Sefioret 70, Of. 111, Valparaiso,
Chile — Tel. +56 32 213 1002 — Email: andrew.cave@cave.cl

Member of the Board: Jaime ROJAS ROJAS, Lawyer, Bosques de Montemar 30, Of.
1311, Viiia del Mar, Chile. Tel.: +56 9 42097161 — Email jrojas@rskgroupco.com

CMI Titulary Members:

Eugenio CORNEJO LACROIX, Max GENSKOWSKY MOGGIA, Ricardo SAN
MARTIN PADOVANTI, José ZAPICO MACKAY

CHINA

CHINA MARITIME LAW ASSOCIATION

13/F, CCOIC Building, No. 2 Huapichang Hutong, Xicheng District,
Beijing, 100035, P.R. China
Tel: +86 10 82217909 — Fax: +86 10 82217966 — E-mail: info@cmla.org.cn
Website: www.cmla.org.cn

Established: 1988

Officers:

President: Zhuyong LI, Vice President of People’s Insurance Company (Group) of China
Limited, PICC Building, No.88 West Chang’an Avenue, Xicheng District, Beijing,
100031, P.R. China.

Email: lizhuyong@picc.com.cn

Vice-Presidents:

Dong WEI, Director of Party-Related Affairs Department of Ministry of Transport of
P.R.C, No.11 Jianguomen Inner Street, Dongcheng District, Beijing, China; Email:
weidong@mot.gov.cn
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Fang HU, Deputy Presiding Judge of Civil Adjudication Tribunal No.4 of the Supreme
People’s Court of P.R.C., No. 27 Dong Jiao Min Xiang, Beijing, 100745, P.R. China.
Email: 13910068876@163.com

Bo CHEN, Deputy Secretary-General and Vice President of Arbitration Court of China
Maritime Arbitration Commission, 16/F, CCOIC Building, No. 2 Huapichang Hutong,
Xicheng District, Beijing, 100035, P.R. China. Tel: +86 10 8221 7705 — Fax: +86 10 8221 7966

Email: chenbo@cmac.org.cn

Zhihong ZOU, Vice President of PICC Reinsurance Co.,LTD, PICC Building, No.88
West Chang’an Avenue, Xicheng District, Beijing, 100031, P.R. China. Email:
zouzhihong@picc.com.cn

Hongjun YE, General Counsel of China Cosco Shipping Corporation Limited, No. 678
Dong Da Ming Road, Hongkou District, Shanghai, 200080, P.R. China. Tel:
+86 21 65967751 — Email: yehongjun@cnshipping.com

Yuntao YANG, General Manager of Risk Management Department of Legal Compliance
Department and Audit Department of China Merchants Group, 37th Floor, China
Merchants Tower, Shun Tak Centre, 168-200 Connaught Rd.C.,H.K. Tel: (852) 2102
8533 Email: yangyuntao@cnmhk.com

Mingiang XU, Professor and Secretary of the Party Committee of Dalian Maritime
University, No.l Linghai Road, Dalian, Liaoning, 116026, PR. China. Email:
mingiangxu@sina.com

Baoru SONG, Secretary of the Party Committee of Shanghai Maritime University,
1550 Haigang Avenue, Pudong New Area, Shanghai, 200135, PR. China.

Email: brsong@shmtu.edu.cn

Yuquan LI, Former Vice President of People’s Insurance Company (Group) of China
Limited, PICC Building, No.88 West Chang’an Avenue, Xicheng, District, Beijing,
100031, P.R. China. Email: liyuquan_1965@qq.com

Henry Hai LI, Henry & Co. Law Firm C201, Wanrong Mansion, 1029 Nanhai Blvd.,
Shekou, Nanshan District, Shenzhen, the P. R. China, Post code: 518067, Tel.: +86 755
8293 1700, Fax: +86 755 8293 1800, E-mail: henryhaili@henrylaw.cn

Dihuang SONG, Hui Zhong Law Firm, Suite 516, North Tower, Beijing Kerry Centre, 1
Guang Hua Road, Chaoyang District, Beijing 100020, China. Mob: +86-13-1032 4678
Tel: +86-10-5639 9688 — Fax: +86-10-5639 9699 — Email: songdihuang@huizhonglaw.com
— Website: www.huizhonglaw.com

Secretary General: Bo CHEN, Deputy Secretary-General and Vice President of
Arbitration Court of China Maritime Arbitration Commission, 16/F, CCOIC Building,
No. 2 Huapichang Hutong, Xicheng District, Beijing, 100035, P.R. China.

Tel: +86 10 8221 7705 — Fax: +86 10 8221 7966 — Email: chenbo@cmac.org.cn

Deputy Secretaries General:

Lin MA, Deputy Director of Legal Department of Ministry of Transport of P.R.C, No.11
Jianguomen Inner Street, Dongcheng District, Beijing, P.R. China. Email: malin@
mot.gov.cn

Xiwu HUANG, Judge of Civil Adjudication Tribunal No.4 of the Supreme People’s
Court of P.R.C., No. 27 Dong Jiao Min Xiang, Beijing, 100745, P.R. China. Email:
343310197@qq.com

Xiaoliang Fu, Vice General Manager of Legal Department / Compliance Department of
PICC Property and Casualty Company Limited, Building 2, Yard 2, Jianguomenwai
Street, Chaoyang District, Beijing, China Email: fuxiaoliang@picc.com.cn

Jintao WU, General Manager of Risk Management Department of Beijing headquarters
of China Merchants Group Co., Ltd, 40th floor, China Merchants Tower, Shun Tak
Centre, 168-200 Connaught Road Central, Hong Kong, P.R. China. Email: wujintao@
cmhk.com

Lei YANG, Vice General Manager of Legal Department of China Cosco Shipping
Corporation Limited, No. 678 Dong Da Ming Road, Hongkou District, Shanghai,
200080, P.R. China. Email: yang.lei@coscoshipping.com
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Zuoxian ZHU, Vice Dean of the Law School of Dalian Maritime University, No.l Linghai
Road, Dalian, Liaoning, 116026, P.R. China. Email: zhuzuoxian@dlmu.edu.cn

Rui ZHENG, Associate Professor at Shanghai Maritime University, 1550 Haigang
Avenue, Pudong New Area, Shanghai, 200135, P.R. China. Email: ruizheng@shmtu.
edu.cn

Ji QI, Director of Case Management Division of China Maritime Arbitration Commission,
13/F, CCOIC Building, No. 2 Huapichang Hutong, Xicheng District, Beijing, 100035,
P.R. China — Tel: +86 10 82217910 — Fax: +86 10 82217966 — E-mail: qiji@cmac.org.cn

CMI Titulary Members:
Prof. Yuzhuo SI, Henri Hai LI, Dihuang Song

COLOMBIA

ASOCIACION COLOMBIANA DE DERECHO
MARITIMO - “ACOLDEMAR”

Carrera 12 No. 93-78 Of. 303, Bogota D.C. 110221 ,Colombia
Tel. (+571) 6232336 / 6232337, Mobile: +(57) 3153058054, Fax.: (+571) 6232338
E-mail: jfranco@francoabogados.com.co
Website: www.acoldemar.org

Established: 1980

Officers:

President: Javier FRANCO ZARATE

Email: jfranco@francoabogados.com.co M: (+57) 3158833796
Vice-President: Elizabeth SALAS JIMENEZ,

Email: elizabeth.salas.jimenez@gmail.com; M: (+57) 3153058054
General Secretary: Mauricio GARCIA ARBOLEDA

Email: mgarcia@garciarboleda.co ; M: (+57) 3125070034
Treasurer: Ricardo SARMIENTO PINEROS;

Email: rsarmiento@sarmientoabogados.com; M: (+57) 508563858
Liliana MONSALVE GARCIA (VOCAL);

Email: liliana_monsalve@iopcfunds.org;

ACOLDEMAR Members:

Juan GUILLERMO HINCAPIE MOLINA; juangh@hincapiemolina.com
Lucia VELASQUEZ MORENO; lucia.velasquez@conava.net
Deisy Mabel RINCON RINCON, dmr.lawyers@gmail.com;
Guillermo SALCEDO SALAS; gsalcedos@gmail.com;

Maria Elvira GOMEZ CUBILLOS; gerencia@gomezariza.com;
Carlos ARIZA OYUELA; carlos.ariza326@gomezariza.com;
Luis Eduardo CHAVEZ PERDOMO; lechp8@gmail.com;

Dina SIERRA ROCHELS; dinarochels@gmail.com

Andrey BEDOYA BEDOYA; andrey.bedoya@conava.net

Jorge BELTRAN MELO; jebeltranm@gmail.com

Silvia PEREZ GUZMAN; silvianperezg@gmail.com

Alejandro GARCIA QUINTERO; joalgarquin@hormail.com
IME International Maritime Experts; jbru@ime.com.pa
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Gloria HURTADO LANGER; ghlpersonal@gmail.com

Ricardo FINOL SOTO; ricardojfs94@gmail.com

Juan Camilo MONSALVE RENTERIA; juanmons@hotmail.com
Roberto CASTELLO FLOREZ; rcastello@dimar.mil.co

Liliana LOPEZ MUNOZ,; gerencia@lopezconsultoreslegales.com
Luis Miguel BENITEZ ROA; Ibenitez@gealegal.com

Marly MARDINI LLAMAS; marmarlla2@hotmail.com

Andrea LOZANO ALMARIO; andrea.lozanoalma@gmail.com
Arnaldo ROJAS SEOHANES; arnaldo.roja.seohanes@gmail.com
Claudia Marcela RODRIGUEZ CUELLAR; rcclau@hotmail.com
Laura Andrea FLOREZ ALVAREZ; avv.lauraandreaflorez@outlook.it
Javier ESPINEL CORNEJO; javierespinelabogados@yahoo.com
Erika TAMAYO LADINO; ericktalaS@hotmail.com

Anly LAFONT BADEL; alafontb@gmail.com

Carolina HERRERA FONSECA; mcherrera@andi.com.co

JORGE ERNESTO CRUZ BOLIVAR; jorge.cruz@atlanticrebrokers.com

Other Titulary Members
Luis GONZALO MORALES, Jose Vicente GUZMAN.

CMI ACOLDEMAR’s Titulary Members:
Ricardo SARMIENTO PINEROS, Javier FRANCO.

REPUBLIC OF THE CONGO

ASSOCIATION CONGOLAISE DE DROIT MARITIMR
(ACODM)

30, Rue SIIKOU DOUME, Pointe-Noire
Principal Contact of Person Eric DIBAS-FRANCK, President
telephone: +242 06 668 14 53 / +242 06 654 06 08
website: www.annuaire-congo.com/acodm

Officers & Board Members:

President: Eric DIBAS-FRANCK, dibas@sgsp-congo.com;

tél: +242 06 668 14 53 / +242 06 654 06 08

Secretary - General: Maitre Claude COELHO, cccoeihoir@yahoo.ir;

tel: +242 06 659 01 15

Deputy Secretary-General: Jean Félix MOUTHOUD-TCHIKAYA
Honorary President: Martin Parfait Aimé COUSSOUD-MAVOUNGOU
Treasurer: Jules NGOMA, jules.ngoma@total.com,

tel: +242 06 662 77 51/+ 242 04 443 17 26

Deputy treasurer: Roselyne TCHIKAYA

Titulary members:

Sylvie TCHIGNOUMBA, Edith DIBAS-FRANCK, Gladys KISSIORO, Marlyse TATI
OBANI, Franck KINANGA,Richard MOULET, William MVIBOUDOULOU, Me Aimé
LAVIE MIENANDY, Me Jean PETRO, Patrice BAZOLO, Me Roland BEMBELLLI, Elie
Roger KOUANGOU Zéphyrin NGUIMBI Alphonse OBAMBI, Me Sylvie MOUY ECKET,
Me Fernand CARLE, Serge APIGA, Boris MAKAYA, BATCHI Alphonse MOULOPO
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CROATIA
HRVATSKO DRUSTVO ZA POMORSKO PRAVO

(Croatian Maritime Law Association)
c/o University of Rijeka, Faculty of Maritime Studies,
Studentska ulica 2, 51000 RIJEK A, Croatia
Tel.: 4385 51 338.411 — Fax: 4385 51 336.755 —
E-mail: hdpp@pfri.hr — Website: www.hdpp.hr

Established: 1991
Officers:

President:

Gordan STANKOVIC, PhD, Associate Professor of Maritime Law, Attorney at Law,
Vukié¢ & Partners

Law Firm, Nikole Tesle 9, 51000 Rijeka, Croatia. Tel. +385 51 211 600 — Fax: +385 51 336
884 — E-mail: gordan.stankovic@vukic-lawfirm.hr

Vice-Presidents:

Petra AMIZIC JELOVCIC, PhD, Professor of Maritime and Transport Law, University
of Split — Faculty of Law, Head of Maritime and Commercial Law Department,
Domovinskog rata 8, 21000 Split, Croatia

Tel.: +385 21 393 542 — Fax: +385 21 393 597 — E-mail: petra.amizic@pravst.hr

Mihael Migo MUDRIC, PhD, Associate Professor, University of Zagreb, Faculty of Law,
Department for

Maritime and Transport Law, Trg Republike Hrvatske 14, 10000 Zagreb, Croatia.

Tel.: +385 1 459 7504 — Fax: +385 1 480 2421 — E-mail: miso.mudric@pravo.unizg.hr

Adriana Vincenca PADOVAN, PhD, Scientific Counsel and Associate Professor, Adriatic
Institute of the

Croatian Academy of Sciences and Arts, Senoina ulica 4, 10000 Zagreb, Croatia

Tel. +385 1 492 0733 — Fax: +385 1 481 2703 — E-mail: avpadovan@hazu.hr

Iva TUHTAN - GRGIC, PhD, Associate Professor, University of Rijeka, Faculty of Law,
Department for Maritime and Transport Law, Hahli¢ 6, 51000 Rijeka, Croatia. Tel.:
+385 51 359 534 — Fax: +385 51 359 593 — E-mail: iva.tuhtan.grgic@pravri.uniri.hr

Secretary General:

Igor VIO, PhD, Associate Professor, University of Rijeka, Faculty of Maritime Studies,
Head of Department of Social Sciences, Studentska 2, 51000 Rijeka, Croatia. Tel. +385
51 338 411 — Fax: +385 51 336 755 — E-mail: igor.vio@pfri.uniri.hr

Administrators:

Vesna SKORUPAN-WOLFF, PhD, Scientific Counsel at the Adriatic Institute, Croatian
Academy of Arts and Sciences, Senoina ulica 4, 10000 Zagreb, Croatia. Tel. +385 1
492 0733 — Fax: +385 1 481 2703 — E-mail: vesnas@hazu.hr

Biserka RUKAVINA, PhD, Professor of Maritime and Transport Law, University of
Rijeka, Faculty of Maritime Studies, Studentska 2, 51000 Rijeka, Croatia. Tel. +385 51
338 411 — Fax: +385 51 336 755 — E-mail: biserka.rukavina@pfri.uniri.hr

Treasurer:

Marija PIJACA, PhD, Assistant Professor, University of Zadar, Maritime Department,
Rudera Boskovié¢a 2, 23000 Zadar, Croatia. Tel. +385 23 200 654 — Fax: +385 23 316
882 — E-mail: mpijaca@unizd.hr
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CMI Titulary Members:

Prof. Dragan BOLANCA, Prof. Dorotea CORIC, Prof. Emeritus Ivo GRABOVAC, Dr.
Petar KRAGIC, Prof. Jasenko MARIN, Dr. Ljerka MINTAS-HODAK, Dr. Gordan
STANKOVIC, Dr. Igor VIO

Members:
Institutions: 25 — Individual Members: 157

DENMARK
DANSK SORETSFORENING

(Danish Branch of Comité Maritime International)
c/o Bech-Bruun, Langelinie Alle 35, 2100 Copenhagen O, Denmark.
Tel.: + 45 72270000— E-mail: info@bechbruun.com

Established: 1900

Officers:

President: Mr Lars ROSENBERG OVERBY, Bech-Bruun, Langelinie Alle 35, 2100
Copenhagen O, Denmark. Tel.: + 4520733353 — E-mail: laro@bechbruun.com

Members of the Board:

Peter APPEL, Gorrissen Federspiel, Axel Towers, Axeltorv 2, DK-1609 Copenhagen V,
Tel. +45 33 41 41 74 — Mobile: +45 40 49 45 85 — Email: pa@gorrissenfederspiel.com

Ole SPIERMANN, Bruun & Hjejle, Norregade 21, 1165 Copenhagen K, Denmark. Tel.:
+45 3334 50 00 — E-mail: osp@bruunhjejle.dk

Kaare CHRISTOFFERSEN, A.P. Moller - Maersk A/S, Esplanaden 50, DK-1098
Copenhagen K. Tel.: +45 33 63 36 57 — E-mail: kaare.christoffersen@maersk.com

Peter ARNT NIELSEN, Copenhagen Business School, Porcel@nshaven 18B, 1, 2000
Frederiksberg C, Denmark. Tel.: +45 38 152644 — E-mail: pan.law@cbs.dk

Vibe ULFBECK, Copenhagen University, Studiestraede 6, 01-047, 1455 Copenhagen K,
Denmark. Tel.: +45 35 32 31 48 — E-mail: vibe.ulfbeck@jur.ku.dk

Mathias STEINO, Hafnia Law Firm, Nyhavn 69, 1051 Copenhagen K, Denmark. Tel.:
+45 33 34 39 04 — E-mail: mms@hafnialaw.com

Johannes GROVE NIELSEN, Bech-Bruun, Langelinie Alle 35, 2100 Copenhagen O,
Denmark. Tel.: +45 72 27 33 77 — E-mail: jgn@bechbruun.com

Lone SCHEUER LARSEN, Codan Forsikring A/S, Gammel Kongevej 60, 1790
Copenhagen V, Denmark. Tel.: +45 33 55 54 12 — E-mail: Isn@codan.dk

Henriette INGVARDSEN, Danish Shipping, Amaliegade 33, 1256 Copenhagen K,
Denmark. Tel.: +45 20 33 06 09 — E-mail: hei@danishshipping.dk

Jakob Rosing, Kromann Reumert, Sundkrogsgade 5, 2100 Copenhagen O, Denmark,
Tel.: +45 38 77 43 75 — E-mail: jro@kromannreumert.com

Krester KROGER KJZAR, Assuranceforeningen Skuld, Strandvejen 58, 2900 Hellerup,
Denmark, Tel. +45 33 43 34 42 — E-mail: krester.kjaer@skuld.com

Mads BUNDGAARD LARSEN, Maritime and Commercial Court of Copenhagen, Tel.
+45 99 68 46 00 — E-mail: post@Shret.dk

Henrik KLEIS, DLA Piper, DOKK1 Hack Kampmanns Plads 2, Level 3, 8000 Aarhus C,
Denmark, Tel. +45 33 34 08 70 — E-mail: henrik.kleis@dk.dlapiper.com

Mie LETAGER KJELDSEN, Unifeeder A/S, Tangen 6, 8200 Aarhus N, Denmark Tel.:
+45 8883 0016 — e-mail mkj@unifeeder.com
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CMI Members Honoris Causa:

Bent NIELSEN
CMI Titulary Members:
Alex LAUDRUP, Jes Anker MIKKELSEN, Henrik THAL JANTZEN
Membership:
Individual members: 186
Corporate members: 15
ECUADOR
ASOCIACION ECUATORIANA DE DERECHO MARITIMO
“ASEDMAR”

(Ecuadorian Association of Maritime Law)
Junin 105 and Malecén 6th Floor, Vista al Rio Bldg.,
P.O. Box 3548, Guayaquil, Ecuador
Tel.: +593 4 2560100 — Fax: +593 4 2560700

Established: 1988

Officers:

President: Ab. Javier Andres CARDOSO ANDRADE, Junin 105, Apolo River Tower
Bldg., 6" Floor, Guayaquil - Ecuador. Tel.: 2560100 ext. 223— E-mail: jcardoso@apolo.
ec

Vice President: Ab. José Gabriel APOLO SANTOS, Junin 105, Apolo River Tower Bldg.,
6th Floor, Guayaquil - Ecuador. Tel.: 2560100 ext. 111— E-mail: jgapolo@apolo.ec

Secretary General: Ab. Rafael BALDA SANTISTEVAN, Junin 105, Apolo River Tower
Bldg., 6™ Floor, Guayaquil - Ecuador. Tel.: 2560100 ext. 128 — E-mail: rbalda@apolo.ec

Principal Vocals:

Ab. Andrés SUAREZ TRUJILLO, Junin 105, Apolo River Tower Bldg., 6th Floor,
Guayaquil —Ecuador. Tel.: 2560100 ext. 218 — E-mail: asuarez@apolo.ec

Ab. Pablo CEVALLOS PALOMEQUE, Catalina Aldaz and Portugal, La Recoleta Bldg.,
7th floor, Of. 70. Quito — Ecuador. Tel.: 4757473 — E-mail: pcevallos@apolo.ec

Alternate Vocals:

Ab. Rafael BALDA SANTISTEVAN, Junin 105, Apolo River Tower Bldg., 6th Floor,
Guayaquil - Ecuador. Tel.: 2560100 ext. 128 — E-mail: rbalda@apolo.ec

Victor CARRION VARAS

Bosques de Castilla, Bldg 15, Apt. 1-B, Guayaquil - Ecuador. Tel.:0987693880 —
E-mail: victorcarrionvaras@gmail.com

Ab. Ecuador SANTACRUZ DE LA TORRE, Quito 939 between Hurtado and Velez,
Ist Floor, Of 1. Guayaquil - Ecuador. Tel.: 2532183 — E-mail: esantacruzdlt@
santacruzyasociados.com

CMI Titulary Members:
Javier CARDOSO ANDRADE, Victor CARRION AROSEMENA, Ider J. VALVERDE
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FINLAND

SUOMEN MERIOIKEUSYHDISTYS
FINLANDS SIORATTSFORENING

(Finnish Maritime Law Association)

c/o Finnish Maritime Academy/Peter Sandell
Puutarhakatu 7 a A 12, FI- 20100 Turku, Finland
Tel. +358 50 384 3777
Email: president@fmla.fi and secretary@fmla.fi

Officers:

President: Peter SANDELL, Finnish Maritime Academy,Puutarhakatu 7 a A 12, FI-
20100 Turku, Finland, Tel: +358 50 384 3777, Email: peter.sandell@samk.fi

Vice-President: Nora GAHMBERG-HISINGER, HPP Attorneys Ltd
Bulevardi 1A, FI-00100 Helsinki, Finland, Tel: +358 505 322 532, Email: nora.
gahmberg@hpp.fi

Treasurer: Herman LJUNGBERG, Attorney-at-Law Herman Ljungberg

Hakaniemenrantatie 16 D 50, 00530 Helsinki, Finland, tel: +358 40 77 99 001,
Email: herman.ljungberg@letco.fi.

Secretary: Pamela HOLMSTROM, If Vakuutus, PL 0013, 00025 IF, Finland; Tel: +358
10 19 15 15; Email: pamela.holmstrom@if.fi

Other members of the Board:

Tarja BERGVALL,Forsikringsaktiebolaget Alandia, POB 121, AX-22101 Marichamn ;
Tel: +358 18 29 000; Email: tarja.bergvall@alandia.com

Susanna METSALAMPI,Trafi,PB 320 FI-00101 Helsinki,Finland; Tel: +358 40 776 9751;
Email: susanna.metsalampi@trafi.fi

Lauri RAILAS, Asianajotoimisto Railas Oy, Salomonkatu 5 C, FI- 00100 Helsinki,
Finland; Tel: +358 50 560 6604; Email: lauri@railas.fi

Henrik RINGBOM, Ohbergsvigen 21, AX-22100 Mariechamn; Tel: +358 40 763 1071;
Email: henrikringbom@hotmail.com

Heidi LINDBERG,Peronkatu 9, FI-20540 ABO, Finland

Tel: +358 29 532 2407, Email: heiahaka@gmail.com

Tero POUTALA, Traficom, PB 320, FI-00101 Helsinki, Finland

Tel: + 358 29 534 6485 , Email: tero.poutala@traficom.fi

Maija MATTILA, Finnish Shipowners Association, Aleksanterinkatu 44

FI-00100 Helsinki, Finland, Tel: + 358 400 560 594, Email: maija.mattila@shipowners.fi

Ella PARVIAINEN, Neste Oyj, Keilaranta 21, FI- 02150 Espoo

Finland, Tel: + 358 40 338 0168, Email: ella.parviainen@neste.com

Ulla von WEISSENBERG, Borenius Attorneys, Eteldesplanadi 2, FI-00130 Helsinki,
Finland, Tel: +358 20 713 33; Email: ulla.weissenberg@borenius.com

CMI Titulary Member:

Nils-Gustaf PALMGREN

Membership:

Private persons: 117 — Firms: 11
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FRANCE
ASSOCIATION FRANCAISE DU DROIT MARITIME

(French Maritime Law Association)
Correspondence to be addressed to
AFDM, 43-45 rue de Naples— 75008 Paris
Tel.: +33 1 53.67.77.10 — E-mail: contact@afdm.asso.fr
Website: www.afdm.asso.fr

Established: 1897

Officers:

Président: Philippe DELEBECQUE, Professeur a I’Université de Paris I, Panthéon-
Sorbonne, 27, Quai de la tournelle 75005 PARIS Tel.: +33 1 42.60.35.60 — Fax: +33 1
42.60.35.76 — E-mail: ph-delebecque@wanadoo.fr

Présidents Honoraires:

M. Philippe BOISSON, Président honoraire de ’Association Francaise du Droit Maritime.
Consultant et Arbitre maritime, Vice-Président de la Chambre Arbitrale Maritime de
Paris 20B, Route de Bergues 59380 Bierne — Mobile: +33 6 80 67 66 12 — E-mail:
phbmarlaw@gmail.com

M. Pierre BONASSIES, Professeur (H) a la Faculté de Droit et de Science Politique d’Aix
Marseille 7, Terrasse St Jérome-8, avenue de la Cible, 13100 Aix en Provence. Tel.: +33
44226 48 91 — Fax: 433 4 42 38 93 18 — E-mail: pierre.bonassies@wanadoo.fr

M. Philippe GODIN, Avocat honoraire, ancien Président de 1’Association Frangaise du
Droit Maritime, 3, avenue du Colonel Bonnet, 75016 Paris. Mobile : +33 6 14 71 74 70
— E-mail: vdf.consultant@outlook.fr

Mme Frangoise ODIER, Vice-Présidente, Institut Frangais de la Mer, 114, Rue du Bac,
75007 Paris. Tel./Fax: +33 1 42.22.23.21 — E-mail: f.odier@orange.fr

Me. Jean-Serge ROHART, ancien Président du CMI, Avocat au barreau de Paris, SCP
Villeneau Rohart Simon & Associés, 139, boulevard Pereire75017 Paris. Tel.: +33 1
46.22.51.73 — E-mail js.rohart@villeneau.com

Me. Patrick SIMON, Avocat a la Cour, Villenecau Rohart Simon & Associés, 139,

boulevard Pereire 75017 Paris — Tel.: +33 1 46.22.51.73 — Fax: +33 1 47.54.90.78 —
E-mail: p.simon@yvilleneau.com

M. Antoine VIALARD, Professeur h. de Droit Maritime a la Faculté de Droit, des
Sciences Sociales et Politiques de 1’Université de Bordeaux - 20 Hameau de Russac,
33400 Talence. Tel.: +33 5.24.60.67.72 — E-mail: eavialard@me.com

Vice-présidents:

M. Luc GRELLET, Avocat honoraire, 1, Boulevard Saint-Germain, 75005 Paris, France.
— Mobile: + 33 6 02 12 39 43 — E-mail: luc.grellet@outlook.fr.

M. Patrice REMBAUVILLE-NICOLLE, Avocat, Cabinet Air-Mer, 46 rue des Saules
75018 Paris — Mobile: +33 6 07.02.77.83

Secrétaire Général: M. Jean-Paul THOMAS, Sous-Directeur — Responsable du
Département Assurances — Fédération Frangaise de I’Assurance-26, Bld Hausmann,
75311 Paris-Tél. 01.42.47.91.54 — E-mail : jp.thomas@ffa-assurance.fr

Trésoriere: Secrétaire Générale, Chambre Arbitrale Maritime de Paris-Présidente de
la chambre h, Tribunal de commerce de Paris, 16 rue Daunou 75002 Paris — Mob:
433 6.61.99.36.41— Email : pmesnil@arbitrage.org

Membres du Comité de Direction:
M. Loic ABALLEA, Président , Orion Global Transport France
8, avenue Hoche, Paris 75008 — T: +33 (0)7 79 91 09 66 — E-mail :loic.aballea@orionlng.fr
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Mme ATALLAH Anna, Partner, Reed Smith Richards Butler LLP, 112, avenue Kléber,
75116 Paris. Tel.: +33 1 76.70.40.00 — Fax: +33 1 76.70.41.19 — E-mail: aatallah@
reedsmith.com

M. Olivier CACHARD, Agrégé de droit privé et sciences criminelles, Directeur du Pole
scientifique SJPEG, Doyen honoraire, Avocat a la Cour-2, rue Georges de La Tour
54000 NANCY - Tél. 03.83.35.37.73— E-mail: meoliviercachard@protonmail.ch

M. Frédéric DENEFLE, Directeur Général, GAREX, 9, rue d’Artois, 75008 Paris. Mob.
+33 6.07.80.30.81 — E-mail: fdenefle@garex.fr

Mme Nathalie FRANCK, Avocat, Cabinet d’avocats,14, rue Le Sueur, 75116 Paris. Tel.:
+33 1 45.20.14.07 — Fax: 433 9 70.61.06.38 — E-mail: nathaliefranck@me.com

M. Pierre-Yves GUERIN, Avocat, LMT Avocats, 16, place du Général Catroux ,75017
Paris. Tel.: +33 1 53.81.53.00 — Fax: +33 1 53.81.53.30 — E-mail:pyguerin@lmtavocats.
com

M. DidierLEPRADO, Avocataux Conseils, 6,avenue Pierre Premierde Serbie, 75116 Paris.
Tel.: +33 1 44.18.37.95 — Fax: +33 1 44.18.38.95 — E-mail: d.leprado@cabinet-leprado.fr

Me Sébastien LOOTGIETER, Avocat a la Cour, SCP Villeneau Rohart Simon & Associés,
139, boulevard Pereire 75007 PARIS. Tel.: +33 1 46.22.51.73 — Fax: +33 1 47.66.06.37 —
E-mail: s.lootgieter@villeneau.com

M. Stéphane MIRIBEL, Rédacteur en chef, Le Droit Maritime Frangais -147 Impasse
de la Reinette, 38150 Chanas — Tél. 09 63 54 05 11 — E-mail.: stephane.miribel@
lamyliaisons.fr

M. Gaél PIETTE, Professeur des Universités, Université de Bordeaux, 23, rue Cendrillon,
33600 Pessac. Mob. +33 6.65.08.92.36 — E-mail: gael.piette@u-bordeaux.fr

M. Julien RAYNAUT, Directeur juridique, Bureau Veritas Marine & Offshore, Tour
Alto, 4 Place des Saisons, 92062 Paris La Défense Cedex. Tel.: +33 6 30 32 33 80 —
E-mail: julien.raynaut@bureauveritas.com

Mme Stéphanie SCHWEITZER, Avocat, Holman Fenwick Willan LLP, 25-27, rue d’Astorg,
75008 Paris. Tel.: +33 1 44.94.40.50 — Mob. 06 85 18 03 80 — Fax: +33 1 42.65.46.25 —
Email: stephanie.schweitzer@hfw.com

M. Jérome de SENTENAC, Avocat et Médiateur, STREAM, 4, Square Edouard
VII, 75009 Paris. Tel. : +33 1 53.76.91.00 — Mob. 06 11 71 83 20 — E-mail : jerome.
desentenac@stream.law

Mme Nathalie SOISSON, Présidente, Isia Maris, Villa Longemer, 10, Chemin des Pins,
06360 Eze sur Mer. Mobile : +33 6 10.96.21.48 — E-mail : n.soisson@isiamaris.com

Mme Béatrice WITVOET, Avocate Associée, LBEW, 37, rue Galilée, 75116 Paris.
Tel: +331.5367.84.84 — Mob: 33 (0)6 71 58 83 22 — Fax: +33 1 47 20 49 70 — E-mail:
b.witvoet@lbew-avocats.fr

CMI Titulary Members:

Mme Cécile BELLORD, M. Philippe BOISSON, Professeur Pierre BONASSIES,
Professeur Philippe DELEBECQUE, Me Philippe GODIN, Me Luc GRELLET, Me
Sébastien LOOTGIETER, Mme Pascale MESNIL, M. Stéphane MIRIBEL, Mme
Frangoise MOUSSU-ODIER, Me Patrice REMBAUVILLE-NICOLLE, Me Henri de
RICHEMONT, Me Jean-Serge ROHART, Me Patrick SIMON, Professeur Antoine
VIALARD

Membership:

Members: 214 — Corporate members: 13 — Corresponding members: 25
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GERMANY
DEUTSCHER VEREIN FUR INTERNATIONALES SEERECHT

(German Maritime Law Association)
Buchardstraf3e. 24, 20095 Hamburg
Tel.: +49 40 350.97-231 — Fax: +49 40 350.97-211 — E-mail: info@seerecht.de —
Website: www.seerecht.de

Established: 1898

Officers:

President: Dr. Klaus RAMMING, Lebuhn & Puchta,Partnerschaft von Rechtsanwiélten
und, Solicitors mbB,Am Sandtorpark 2,20457 Hamburg, Tel.: +49 (40) 3747780,Fax:
+49 (40) 364650, E-mail: klaus.ramming@lebuhn.de

President. Prof. Dr. Dieter SCHWAMPE, Arnecke Sibeth Dabelstein, Rechtsanwilte
Steuerberater PartGmbB, Grof3e Elbstra3e 36, 22767 Hamburg, Tel.: +49 (40) 3177970,
Fax: +49 (40) 31779777, E-mail: d.schwampe@da-pa.com

Secretary: Tilo WALLRABENSTEIN, Verband Deutscher Reeder, Burchardstr. 24,
20095 Hamburg, Tel.: +49 (40) 35097-231, Mob.: +49 (0) 162 20 222 13, Fax: +49 (40)
35097-311-314, E-mail: wallrabenstein@reederverband.de

Members:

Dr. Thomas HINRICHS: HansOLG - 6. Zivilsenat, Sieveking Platz 2, 20355 Hamburg,
Tel.: +49 (40) 428432028, E-mail: thomas.hinrichs@olg.justiz.hamburg.de

Jens JAEGER: Gesamtverband der Deutschen Versicherungs-wirtschaft eV.,
WilhelmstrafBe 43 / 43G,10117 Berlin, Tel.: +49 (30) 2020-5383, Fax: +49 (30) 2020-6383,
E-mail: jjaeger@gdv.de

Dr. Martin KROGER: Verband Deutscher Reeder, Burchardstr. 24, 20095 Hamburg, Tel.:
+49 (40) 35097-311-314, Fax: +49 (40) 35097-220, E-mail: kroeger@reederverband.de

Jens Michael PRIESS, Skuld Germany GmbH, Rédingsmarkt 20, 6. OG, 20459 Hamburg,
Tel.: +49 (40) 3099-8723, Fax: +49 (40) 3099-8717,E-mail: jens.michael.priess@skuld.com

Prof. Dr. Alexander PROELB:Universitit Hamburg, Fakultédt fiir Rechtswissenschaft,
Rothenbaumchaussee 33, 20148 Hamburg, Tel.: +49 (40) 428384545, alexander.
proelss@uni-hamburg.de

Christoph ZARTH: CMS Hasche Sigle, PG v. RA u. StB mbB, Stadthausbriicke 1-3,
20355 Hamburg — Tel.: +49 (40) 37630320, Fax: +49 (40) 3763040578, christoph.
zarth@cms-hs.com

Titulary Members:
Prof. Dr. Dieter SCHWAMPE, Tilo WALLR ABENSTEIN
Membership:
358

CMI Titulary Members:

Prof. Dr. Rolf HERBER, Dr. Bernd KROGER, Jap-Erik POTSCHKE, Dr. Dieter RABE,
Dr. Klaus RAMMING, Dr. Thomas M. REME , Dieter SCHWAMPE, Hartmut VON
BREVERN, Tilo WALLRABENSTEIN

Membership:
391
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GREECE
HELLENIC MARITIME LAW ASSOCIATION

(Association Hellénique de Droit Maritime)
136, Notara Str., 185 36 Piraeus

Established: 1911

Officers:

President: loannis MARKIANOS-DANIOLOS, Attorney-at-Law, Daniolos Law Firm,
13 Defteras Merarchias Street, 185 35 Piraeus. Tel.: (+30) 210 4138800 — Fax.: (+30)
210 8217869 — E-mail: j.markianos@daniolos.gr

Vice-Presidents:

Ioannis CHAMILOTHORIS, Supreme Court Judge (Rtd), 22b S. Tsakona Street, Palia
Penteli, 152 36 Athens. Tel.: (+30) 210 8102411 — E-mail: jchamilothoris@gmail.com

Nikolaos GERASSIMOU, Attorney-at-Law, 14 Mavrokordatou Street, 185 38 Piraeus.
Tel.: (+30) 210 4285722-4 — Fax.: (+30) 210 4285659 — E-mail: info@gerassimou.gr

Secretary-General:
Attorney-at-Law, 41 Akti Miaouli, 185 35, Piraeus. Tel.: (+30) 210 4294900 — Fax.: (+30)
210 4294941 — E-mail: dr@rediadis.gr

Deputy Secretary-General:
Georgios SCORINIS, Attorney-at-Law, 67 Iroon Polytechniou Ave., 185 36 Piraeus. Tel.:
(+30) 210 4181818 — Fax.: (+30) 210 4181822 — E-mail: george.scorinis@scorinis.gr

Special Secretaries:

Dr. Dimitrios CHRISTODOULOU, Associate Professor, Law Faculty — University of
Athens, Attorney-at-Law, 5 Pindarou Street, 106 71, Athens. Tel.: (+30) 210 3636336 —
Fax.: (+30) 210 3636934 —E-mail: dchristodoulou@cplaw.gr

Georgios TSAKONAS, Attorney-at-Law, 35-39 Akti Miaouli, 185 35 Piraeus. Tel.: (+30)
210 4292380/ (+30) 210 4292057— E-mail: george@tsakonaslaw.com

Treasurer:

Kalliroi (Rea) METROPOULOU, Attorney-at-Law, COZAC Law Offices, 20, Solonos
str. & Voukourestiou, Kolonaki, 106 73 Athens, Greece, Tel: (+30) 210 3616506, Mob:
(+30) 6944 915232, www.cozac.gr, Email: rea.metropoulou@cozac.gr

Members of the Board:

Michael ANTAPASIS, Attorney-at-Law, 16, Paster Street, 145 62 Kifisia, Tel.: (+30)
6972037208 — E-mail: michaelantapasis@gmail.com

Ioannis VRELLOS, Attorney-at-Law, 67, [roon Polytechniou Ave., 185 36 Piraeus. Tel.:
(+30) 210 4181818 — Fax.: (+30) 210 4181822 — E-mail: john.vrellos@scorinis.gr

Polichronis PERIVOLARIS, Attorney-at-Law, 131 Praxitelous Street, 185 32 Piraeus.
Tel (+30)2114022576 — E-mail: perivolarislawfirm@gmail.com

Antonia SERGI, Attorney-at-Law, 71-73 Academias Street, 106 78 Athens. Tel.: (+30) 210
3830737 — Fax.: (+30) 210 9964681 — E-mail: t_sergi@otenet.gr

Dr. Grigorios TIMAGENIS, Attorney-at-Law, 136 Notara Sreet, 185 36 Piracus. Tel.:
(+30) 210 4220001 — E-mail: gjt@timagenislaw.com

Ioannis TIMAGENIS Attorney-at-Law, 136 Notara Sreet, 185 36 Piraeus. Tel.: (+30) 210
4220001 — E-mail: ygtimagenis@timagenislaw.com

CMI Titulary Members:

Ioannis ROKAS, Grigorios TIMAGENIS, Vasilis VERNICOS, Deucalion REDIADIS,
Toannis MARKIANOS-DANIOLOS
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HONG KONG, CHINA

HONG KONG MARITIME LAW ASSOCIATION

c/o RSRB Secretariat Limited; 17/F, One Island East, Taikoo Place;
18 Westlands Road;Quarry Bay, Hong Kong E-mail: secretary@hkmla.org
Website: www.hkmla.org

Established: 1978 (re-established: 1998)

Officers:

Executive Committee 2022-2023:

Chairman: Professor: The Honourable Mr Justice Anthony Chan

Deputy Chairman: Mr Edward Alder, E-mail: edwardalder@princeschambers.com
Secretary: Mr. Donald Sham, Email: donald.sham@reedsmith.com

Members:

Sam Tsui Re-elected at AGM 28 Oct 2020 (2020 / 2023)
Steven Wise Re-elected at AGM 28 Oct 2020 (2020 / 2023)
Nick Luxton Re-elected at AGM 28 Oct 2020 (2020 / 2023)
David Coogans Re-elected at AGM 26 Oct 2021 (2021 /2024)
Chris Chan Re-elected at AGM 26 Oct 2021 (2021 /2024)
William Leung Re-elected at AGM 26 Oct 2021 (2021 / 2024)
Li Lianjun Re-elected at AGM 26 Oct 2021 (2021 /2024)
Nathan Wheeler ~ Re-elected at AGM 26 Oct 2021 (2021 /2024)
Rosita Lau Re-elected at AGM 26 Oct 2021 (2021 /2024)
David Fong Re-elected at AGM 30 Nov 2022 (2022 / 2025)
Edward Liu Elected at AGM 28 Oct 2020 (2020 / 2023)

Elizabeth Sloane  Elected at AGM 26 Oct 2021 (2021 / 2024)
Pryderi Diebschlag Elected at AGM 30 Nov 2022 (2022 / 2025)

INDIA

INDIAN MARITIME LAW ASSOCIATION

Registered Office
114, Maker Chambers-III,
Nariman Point,
Mumbai — 400 021 (India).
Phone: +91-22-6120 6400.
Email: secretariat@indianmaritimelawassociation.com
Website: www.indianmaritimelawassociation.com

Established: 2014.

Officers:

President: DR B.S. BHESANIA, Advocate, Mulla & Mulla & Craigie Blunt & Caroe,
Mulla House, 51 Mahatma Gandhi Road, Fort, Mumbai — 400 023 (India). Mobile:
+91-9820313864; E-mail: buckybhesania@gmail.com

Vice President: MR SHARDUL THACKER, Advocate, Mulla & Mulla & Craigie Blunt
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& Caroe, Mulla House, 51 Mahatma Gandhi Road, Fort, Mumbai — 400 023 (India).
Mobile: +91-9821135487; Email: shardul.thacker@mullaandmulla.com

Vice President: MR V.J. MATHEW, Senior Advocate, V.J. Mathew & Co., International
Law Firm, Level 2, Johnsara’s Court, Giri Nagar North, Kadavanthra, Kochi - 682
020, Kerala (India). Phone: +91-484-2206703 /6803; Fax: +91-484-2206903; Mobile:
+91-9847031765; Email: vjmathew@vjmathew.com; Website: www.vjmathew.com

Vice President: MR PRASHANT S. PRATAP, Senior Advocate, Prashant S. Pratap Law
Office, 151 Maker Chambers-I11, Nariman Point, Mumbai — 400 021 (India). Mobile:
+91-9820024120; psp@psplawoffice.com

Secretary: MS S. PRIYA, Advocate, 114 Maker Chambers-111, Nariman Point, Mumbai —
400 021 (India). Mobile: +91-9821132762; Email: spriya@venkislaw.com

Members:

MR GEORGE JACOB, Director, James Mackintosh & Co. Pvt. Ltd., 15-A, Lotus
Corporate Park, Western Express Highway, Goregaon (East), Mumbai - 400 063 (India).
Phone: +91-22-66383414; Mobile: +91-9820076119; Email: gjacob@jamesmackintosh.
com

MR S. VASUDEVAN, Partner, Law Firm at Vasudevan & Associates, New No. 32
(Old No. 16), 1st Floor, Errabalu Chetty Street, Chennai — 600 001 (India). Mobile:
+91-9840340123; Email: vkalaw(@gmail.com; Website: www.vasudevanassociates.com

INDONESIA
INDONESIAN MARITIME LAW ASSOCIATION (IMLA)

c/o Adnan Kelana Haryanto & Hermanto
The Convergence Indonesia, Level 19
Jalan HR Rasuna Said RT.2/RW.5
Kuningan - Jakarta Selatan 12940 Republic of Indonesia
Tel.: +62 21 520 8270 — Fax: +62 21 520 8277
E-mail: asriro@akhh.com
Website: www.indonesianmla.com

Estabished: 2012

Officers:

President: Mr. Andrew 1. SRIRO, Attorney at Law, BA, JD, MH — c/o Adnan Kelana
Haryanto & Hermanto, The Convergence Indonesia, Level 19, Jalan HR Rasuna Said
RT.2/RW.5, Kuningan - Jakarta Selatan 12940 Republic of Indonesia — Tel.: +62 21
520 8270 — E-mail: asriro@akhh.com — Mobile +62 815 1911 7199 — Website: www.
akhh.com

Director: Ms. Diyanti R. POLHAUPESSY, SH — c/o Adnan Kelana Haryanto &
Hermanto, The Convergence Indonesia, Level 19, Jalan HR Rasuna Said RT.2/RW.5,
Kuningan - Jakarta Selatan 12940 Republic of Indonesia — Tel.: +62 21 520 8270 —
E-mail: rdiyanti@sriro.com — Website: www.indonesianmla.com
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IRELAND
IRISH MARITIME LAW ASSOCIATION

All correspondence to be addressed to the Hon. Secretary:
Darren LEHANE, BL, Law Library, Four Courts, Dublin 7,
Tel: +353 1 87 942 1114, Fax: +353 1 872 0455, Email: dlehane@lawlibrary.ie, Website:
www.irishmaritimelaw.ie

Established: 1963

Officers:

President: Edmund SWEETMAN, BL, Law Library, Four Courts, Dublin 7 — Tel.:
+353 45 869 192 — Fax: 4353 1 633 5078 — E-mail: esweetman@icasf.net

Vice President: David KAVANAGH, Dillon Eustace, Solicitors, 33 Sir john Rogerson’s
Quay, Dublin 2, Tel: +353 1 667 0022, Fax: +353 1 667 0022, E-mail: david.kavanagh@
dilloneustace.ie

Secretary: Darren LEHANE, BL, Law Library, Four Courts, Dublin 7, Ireland. Tel:
+353 1 87 942 1114 — Fax: +353 1 872 0455 — Email: dlehane@lawlibrary.ie — Website:
www.lawlibrary.ie

Treasurer: Hugh KENNEDY, Kennedys Law, Solicitors, Second Floor, Bloodstone
Building, Sir John Rogerson’s Quay, Dublin 2 — Tel: +353 1 878.0055 — Fax:
+353 1 878.0056 — E-mail: h.kennedy@kennedys-law.com

Committee Members

John Wilde CROSBIE, BL, Law Library, Four Courts, Dublin 7. Tel: +353 1 872.0777 —
E-mail: crossbee@eircom.net

Dermot CONWAY, Conway Solicitors, Conway House, 35 South Terrace, Cork. Tel:
+353 21 490.1000, — E-mail: reception@conways.ie

Brian McKENNA, Irish Ferries, P.O. Box 19, Alexandra Road, Dublin 1. EIRCODE:
D01 W2F5. Tel: +353 1 607.5700 — Fax: +353 1 607.5660 — E-mail: brian.mckenna@
irishferries.com

Diarmuid BARRY, D.P. Barry and Co. Solicitors, Bridge Street, Killybegs, Co. Donegal.
Tel: +353 74 973.1174 — Fax: +353 74 973.1639 — E-mail: diarmuid@barrylaw.ie

Helen NOBLE, Noble Shipping Law, Riverside Business Centre, Tinahely Co.
Wicklow, EIRCODE: Y14 PE(2 Ireland. Tel.: +353 402 28567 — E-mail: Helen@
nobleshippinglaw.com

Bill HOLOHAN SC, Solicitor and Senior Counsel, Holohan Lane LLP Solicitors, Water
View House, 16 Sundays Well Road, Cork, T23 Y952, Ireland. Tel: +353 21 4300734 —
Fax: 4353 21 4300911 — E-mail: bill@holohanlaw.ie — www.holohanlaw.ie

Dr. Vincent POWER, A&L Goodbody, Solicitors, IFSC, North Wall Quay, Dublin 1. Tel:
+353 1 649.2000 — Fax: +353 1 649.2649 — E-mail: vpower@algoodbody.ie

Adrian TEGGIN, Arklow Shipping Limited, North Quay, Arklow, Co. Wicklow. Tel:
+353 402 399.01 — E-mail: chartering@asl.ie

Colm O’HOISIN, SC, P.O. Box 4460, Law Library Buildings, 158/159 Church St. Dublin
7. Tel: +353 1 817.5088 — E-mail: colm@colmohoisinsc.ie

Philip KANE, Alere International Limited, Alere International Limited, Parkmore East
Business Park, Ballybrit, Galway, Ireland. Tel +353 91 429.947 — Mobile: +353 87 196
1218 — E-mail: philip.kane@alere.com

Paul A. GILL, Dillon Eustace, Solicitors, 33 Sir john Rogerson’s Quay, Dublin 2 — Tel:
+353 1 649 2000 — Fax: +353 1 667 0022 — E-mail: paul.gill@dilloneustace.ie

Hugh MCDOWEL, BL, Law Library, Four Courts, Dublin 7 — Tel.: +353 1 817 4311 —
E-mail: hugh.mcdowell@lawlibrary.ie
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Hazel HATTON, Noble Shipping Law, ‘Ards’, St Mary’s road, Arklow, Co Wicklow, Y14
W586 — Tel: +353 402 28567 — E-mail: HAZEL @nobleshippinglaw.com

Eamonn A. MAGEE, BL, Consultant, O’Callaghan Kelly, Solicitors, 51Mulgrave Street,
Dun Laoghaire, Co. Dublin. Tel: +353 1 280.3399 — fax: +353 1 280.9221 — E-mail:
mageeeamonn@gmail.com

Titulary Members:

Paul A. GILL, Bill HOLOHAN, Sean KELLEHER, Eamonn A. MAGEE, Her Hon.
Judge Petria McDONNELL, The Hon. Mr. Justice Brian McGOVERN, Helen NOBLE,
Colm O’HOISIN

Members:
Individual members: 41
Honorary members: 5
Corporate members: 40
ITALY

ASSOCIAZIONE ITALIANA DI DIRITTO MARITTIMO

(Italian Maritime Law Association)
Via Roma 10 — 16121 Genova
Tel.: +39 010 8531407 — Fax: +39 010 594805 — E-mail: presidenza@aidim.org
Website: www.aidim.org

Established: 1899

Officers:

President: Giorgio BERLINGIERI, Via Roma 10, 16121 Genova — Tel.: +39 010 8531407
— Fax: 439 010 594805 — E-mail: presidenza@aidim.org

Vice-Presidents:

Francesco SICCARDI, Via XX Settembre 37, 16121 Genova — Tel.: +39 010 543951 — Fax:
+39 010 564614 — E-mail: f.siccardi@siccardibregante.it

Stefano ZUNARELLI, Via Santo Stefano 43, 40125 Bologna — Tel.: +39 051 2750020 —
Fax: +39 051 237412 — E-mail: stefano.zunarelli@studiozunarelli.com

Secretary General: Pietro PALANDRI, Via XX Settembre 14, 16121 Genova — Tel.: +39
010 586841 — Fax: +39 010 562998 — E-mail: segretario@aidim.org

Treasurer: Pierangelo CELLE, Via Ceccardi 4, 16121 Genova — Tel.: +39 010 5535250 —
Fax: +39 010 5705414 — E-mail tesoriere@aidim.org

Councillors:

Alfredo ANTONINI, Via del Lazzaretto Vecchio 2, 34123 Trieste — Tel.: +39 040 301129
— Fax: 439 040 305931 — E-mail: studioantonini@lawfed.com

Lawrence DARDANI, Salita Santa Caterina 10, 16123 Genova — Tel.: +39 010 5761816 —
Fax: +39 010 5957705 — E-mail: lawrence.dardani@dardani.it

Marco LOPEZ DE GONZALO, Via XX Settembre 14, 16121 Genova — Tel.: +39 010 586841
—Fax: 439 010 562998 — E-mail: marco.lopez@mordiglia.it

Francesco MUNARI, Piazza della Vittoria 15, 16121 Genova — Tel.: +39 010 5317811 —
E-mail fmunari@deloitte.it
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Alberto PASINO, Via Genova 14, 34121 Trieste —Tel.: +39 040 7600281 — Fax: +39 040 7600282
— E-mail: alberto.pasino@studiozunarelli.com

Mario RICCOMAGNO, Viale Padre Santo 5, 16122 Genova — Tel.: +39 010 3078037 —
E-mail mario.riccomagno@wegal.com

Elisabetta G. ROSAFIO, Via Alfredo Casella 12, 00199 Roma — Tel.: +39 06 86216545 —
E-mail: elisabettarosafiol @gmail.com

Lorenzo SCHIANO DI PEPE, Via Fieschi 3, 16121 Genova — Tel.: +39 010 0997450 —
E-mail lorenzo.schianodipepe@scd.legal

Elda TURCO BULGHERINI, Viale G. Rossini 9, 00198 Roma — Tel.: +39 06 8088244 —
Fax: +39 06 8088980 — E-mail: eldaturco@studioturco.it

Honorary Members:
Chamber of Commerce of Genoa, Antonino DIMUNDO, Mans JACOBSSON

CMI Titulary Members:

Giorgio BERLINGIERI, Giorgia M. BOI, Sergio M. CARBONE, Sergio LA CHINA,
Marcello MARESCA, Massimo MORDIGLIA, Emilio PIOMBINO, Francesco
SICCARDI, Stefano ZUNARELLI.

Membership:
267

JAPAN

THE JAPANESE MARITIME LAW ASSOCIATION

3" Floor, Kaiji Center Bldg., 4-5 Kojimachi, Chiyoda-ku, Tokyo 102-0083, Japan. Tel: +81
3 3265.0770 Fax: +81 3 3265.0873
Email: secretariat@jmla.jp — Website: http:/www.jmla.jp/

Established: 1901
Officers:

President:
Tomonobu YAMASHITA, Professor Emeritus,University of Tokyo

Vice-President:
Tomotaka FUJITA, Professor of Law, Graduate Schools for Law and Politics, University
of Tokyo, 7-3-1 Hongo, Bunkyo-ku, Tokyo 113-0033, Japan

Directors:

Gen GOTO, Professor of Law, Graduate Schools for Law and Politics, University of
Tokyo, 7-3-1 Hongo, Bunkyo-ku, Tokyo 113-0033, Japan

Takashi HAKOI, Professor of Law, Waseda University,

Akiyoshi IKEYAMA, Attorney-at-law, Abe & Sakata Legal Professional Corporation

Noboru KOBAYASHLI, Professor Emeritus, Seikei University

Koichi MUTO, Corporate Adviser, Mitsui O.S.K Lines Ltd., c/o M.O.L., 2-1-1 Toranomon,
Minato-ku, Tokyo 105-8685, Japan

Norio NAKAMURA, Attorney-at-law, Yoshida & Partners

Kiyoshi TERASHIMA, Ex-Executive Director, Malacca Strait Council,
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Auditors:

Makoto HORI, President, the Non-Life Insurance Institute of Japan, General Insurance
Building, 9, Kanda Awajicho 2-Chome, Chiyoda-ku, Tokyo 101-8335, Japan

Kyoko KANEOKA, Professor, Tokyo University of Marine Science and Technology,
2-1-6 Etchujima, Koto-ku, Tokyo 135-8533, Japan

Shuji YAMAGUCHI, OKABE & YAMAGUCHI COUNSELLORS AT LAW

Titulary Members:

Mitsuo ABE, Kenjiro EGASHIRA, Tomotaka FUJITA, Taichi HARAMO, Hiroshi
HATAGUCHI, Makoto HIRATSUKA, Toshiaki IGUCHI, Noboru KOBAYASHI,
Takashi KOJIMA, Seiichi OCHIAI, Yuichi SAKATA, Akira TAKAKUWA,
Tomonobu YAMASHITA

KOREA

KOREA MARITIME LAW ASSOCIATION

10 floor, Sejong Bldg., 54, Sejong-daero 23-gil, Jongno-gu, Seoul, Korea 110-724
Tel.: +82 2 754.9655 — Fax: +82 2 752.9582
E-mail: kormla@kormla.or.kr — Website: http:/www.kormla.or.kr

Established: 1978

Officers:

President: S. H. Yoon, Lawyer, Yoon & Co, E-mail shyoon@ynclaw.co.kr
Chief Vice-President: this position is currently vacant.

Vice-Presidents:

J. K. Kang, Lawyer, K1 Chamber LLC

S. M. Park, Professor, Korea University Law School

Y. S. Jeong, Professor, Korea Maritime University

I.H. Kim, Professor, Ehwa Women’s University Law School
H. S. Lee, President, Former HSC Global Co., Ltd

B. K. Cho, Director, Korea Shipowners Association

J.C. Kim, Lawyer, Aurora Law Offices

S.1. Park, Professor, Mokpo National Maritime University
B.K. Yoon, Lawyer, Yoolhyun Law Office

Y. W. Chun, Professor, Korea Maritime University

W.Y. Chung, Lawyer, Lee & Ko

M. Han, Professor, Kim & Chang Law Office

J.C. Cha, President, Modern Marine Surveyors & Adjusters Ltd.
S.K. Kim, Judge, Seoul Central District Court

C. K. Lee, President, Rimac-ins Broker Ltd

S. W. Kwon, Lawyer, Yeosan Law Office

H.Y. Song, Lawyer, SNK Law LLC

K.M. Moon, Lawyer, Moon & Song

K.H. Lee, Lawyer, Sechang & Co

S. W. Park, Lawyer, Lee & Ko

J. M. Sung, Managing Director, Korea P&I Club

D.R. Kim, President, DS Adjusters & Surveyors Ltd.

J.H. Yang, President, SM Korea Shipping Corporation
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General Affair Director: S. R. Choi, Professor, Myongji Univerity

Editorial Director:

Y. J. Park, Professor, Dankook University

Y. J. Kim, Lawyer, Raum Law Office

S. H. Lee, Lawyer, Kim & Chang Law Office

Research Director:

C. W. Lee, Lawyer, Kim & Chang Law Office

H. K. Lee, Senior Research Fellow, Korean Society of Law Inc.
Y. J. Park, Lawyer, Lee & Ko

Information Director:

W. J. Lee, Professor, Duksung Women’s University

B. C Kim, Professor, Hankuk University of Foreign Studies
A. E. Lee, Lawyer, Yeosan Law Office

International Affair Director:

S. J. Kweon, Legal Manager, HMM Co., Ltd

S. P. Hong, General Manager, Aon Korea Inc
S. Y. Cho, Lawyer, Hyundai Motor Company

Public Relations Director:

Y. J. Kim, Managing Director, Pan Ocean Co., Ltd

K. H. Paek, Director, WLB Salvage Consultancy Inc

D. S. Yoon, Lawyer, Construction Guarantee Cooperative

Promotion Director:

D. H Kang, General Manager, The Korea P&I Club
J. M. Jyung, Lawyer, Davinci Law Office

S. Y. Jung, Lawyer, Kwon & Co Law Office

Financial Director:

J. D. Lee, Group Leader, Samsung SDS

S. H. Lee, Attorney at Law, Moon & Song Law Office
W. R. Sung, Partner Attorney, DR & AJU LLC

Academic Director:

J. W. Lee, Professor, Pusan National University Law School
J. G. KIM, Professor, Korea Maritime & Ocean University

S. W. Lim, Professor, Pukyong National University

Y. J. Kim, Professor, Daegu University

C. H. Lee, Professor, Mokpo National Maritime University

C. Y. Kwon, Lawyer, Jipyong LLC

P. B. Lee, Judge, Busan High Court Ulsan Division

Auditor:
S.M. Kim, Professor, Duksung Women’s University
C. J. Kim, General Manager, Korea Shipping Association

Secretary-General.:
H. D. Kim, Managing Director, Korea Maritime Research Institute

Assistant Administrator:
M. K. Kim, Pro, Samsung SDS

Honorary President:
D.C. Im, Honorary Professor, Korea Maritime and Ocean University
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Of Counsel.:

H. G. Park, Chief Director, Korea Maritime Research Institute

G. J. Park, Chair Professor, Yonsei University College of Medicine

. G. Yang, Former President, Sejong University

. H. Song, Honorary Professor, Seoul National University School of Law

. S. Chai, Honorary Professor, Korea University Law School

. S. Lee, Advisor, Kss Line Ltd.

. K. Chang, Lawyer, Kim & Chang

. H. Kim, Honorary Professor of law, Soongsil University

. O. Yoon, Honorary Professor, Inha University Law School

. S. Yu, Former Lawyer, Yoon & Yang

.'Y. Chung, Professor, Kyung Hee University Law School

. Kim, Professor, Yonsei University Law School

. Choi, Honorary Professor, Sungkyunkwan University Law School

M Kang. Former Chief Operating Officer, Korea Maritime Research Institute
. C. Chang, Professor of Law, Korea National Police University

. S. Chung, Lawyer, Kim & Chang

.H.

.M.

gwwowwhww

sl

Choi, Lawyer, Choi & Kim
Kim, Vice President, Korea Shipowners Association
.J. Kim, Lawyer, Choi & Kim
. D. Chung, Lawyer, Choi & Kim
. Kim, Lawyer, Sechang & Co.
I. S Kyung, Professor, Daejeon University
. H. Seok, Professor, Visiting Professor, Inha University Law School
. H. Kim, Professor, Korea University Law School
. S. Cho, Former President, Hanil Surveyors & Adjusters Co.,Ltd.
. S. Park, President, YS Park’s Tribunal Advocate Office.
. K. Cho, Lawyer, Cho & Lee Law office
LA
. W.

:mo<~wz<~w
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Rho, Justice, Supreme Court of Korea
Yang, Honorary Professor, Jeju University Law School
. H. Lee, Lawyer, Kim & Chang
.'Y. Son, Vice President, Tech-marine co., Ltd.
ay Moon, Former Managing Director, Korea P&I Club
. H. Suh, Lawyer, Suh & Co
. H. Seo, Lawyer, Pusan Pacific Law Office
. H.
.C.

W<

Yeom, President, Ildo Chartering Corporation
Lee, Presiding Judge, Seoul Central District Court

=< g

Membership:

Corporate members: 30
Individual members: 450
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DEMOCRATIC PEOPLE’S REPUBLIC OF KOREA

MARITIME LAW ASSOCIATION, DPR KOREA

P.O. Box 28, No.103, Tonghung-Dong, Central District, Pyongyang, DPR Korea
Tel: +850 2 18111 ext: 341-8194 — Fax: +850 2 381-4410 — Email: kmla@silibank.net.kp

Established: 1989

Officers:
President: CHA SONMO, Chief of Staff of the Ministry of Land & Maritime Transport

Vice-Presidents:

KIM SONGHO, Prof. Dr., Law School, Kim Il Sung University.

KIM GIHO, Law Expert, Senior Judge, Supreme Court.

Secretary-General: RI PYONGSAN, Secretary-General of Korea Maritime Law
Association

Committee Members:

KO HYONCHOL, Prof. Dr. Law School, Kim Il Sung University

RIM YONGCHAN, Associate Professor. Dr. Head of Law Team, Social Science Institute

AN SUNGGUK, Law Expert, Judge, Supreme Court

YUN GWANGSON, Law Expert, Judge, Supreme Court

WON SONGGUK, Maritime Expert, Director, Korea Ocean Shipping Agency

SONG CHOLJUN, Maritime Expert, Manager, Korea Ocean Shipping Agency

KIM KWANGBOK, Maritime Expert, Manager, Korea Ocean Shipping Agency

JU YONGGUN, Maritime Expert, Chief, Global Crew Manning CO.,LTD

KIM GYONGSUK, Law Expert, Director, Sea&Blue Shipping CO.,LTD

JONG CHUNIJO, Director, Phyongchon Shipping&Trading CO.,LTD. Email: jsship@
star-co.net.kp

HUANG SUNGHO, Chief, Phyongchon Shipping&Trading CO.,.LTD. Email: jsship@
star-co.net.kp

KIM YONGHAK, Master of Law, Director, Korea Maritime Abritration Commitee.
E-mail: kmaclaw@silibank.net.kp

KANG MYONGSONG, Chief of Legal Dept, Maritime&Load Ministry of DPR Korea.
E-mail: mlmtlaw@silibank.net.kp

KWON HYONGJUN, Director of Korea Int’l Crew Management Co.
Email:kicmshipping@silibank.net.kp

JO GUKCHOL, Arbitrator of Korea Maritime Arbitration Committee. E-mail:
kmaclaw@silibank.net.kp

Members:
57
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MALAYSIA

INTERNATIONAL MALAYSIAN SOCIETY OF MARITIME LAW
(IMSML)

BANGUNAN SULAIMAN, JALAN SULTAN HISHAMUDDIN
50000 KUALA LUMPUR MALAYSIA

Secretariat: Tel.: +6012 267 8711; +603 6203 7877,
Fax.: +603 6203 7876, E-mail: secretariat@imsml.org
Website: www.imsml.org

Established: 2016

Officers:

President: WAN HILWANIE ARIFF, Email: wanie@ariffco.com.my; president@
imsml.org; Tel: +6019-2803575

Vice-President: TRISHELEA ANN SANDOSAM, Email: trishelea@gmail.com

Secretary: VINODHINI B SAMUEL, Email: vino@jnplaw.my

Treasurer: CLIVE NAVIN SELVAPANDIAN, Email: clive.selvapandian@
christopherleecong.com

MALTA

MALTA MARITIME LAW ASSOCIATION

Sa Maison House, Sa Maison Hill, Floriana FRN 1612
Tel.: +356 2559 4118 — E-mail: mmla@mmla.org.mt — Website: www.mmla.org.mt

Established: 1994

Officers:

President: Dr Matthew ATTARD, Ganado Advocates, 171, Old Bakery Street, Valletta
VLT 1455, Malta. Tel.: +356 21235406 — Fax: +356 21225908 — E-mail: mattard@
ganado.com

Vice-President: Dr Suzanne SHAW, Dingli & Dingli Law Firm, 18/2, South Street,
Valletta VLT 1102, Malta. Tel.: +356 21236206 — Fax: +356 2124 0321 — E-mail:
suzanne@dingli.com.mt

Vice-President: Dr Nicholas VALENZIA, MamoTCV Advocates, 103, Palazzo Pietro
Stiges, Strait Street, Valletta, VLT 1436, Malta. Tel.: +356 21231345 — Fax: +356
21244291 — E-mail: nicholas.valenzia@mamotcv.com

Secretary: Dr Lisa CAMILLERI, MCConsult and Associates, Mayflower Court, F1 8,
Triq San Lwigi, Msida, MSD 1465, Malta. Tel.: +356 21 371411/27 371411 — Mob: +356
9987 0338 — E-mail: legal@mcconsult.com.mt

Treasurer: Dr Adrian ATTARD, Fenech & Fenech Advocates, 198 Old Bakery Street,
Valletta, VLT 1455, Malta. Tel.: +356 21241232 — Fax: +356 25990644 — E-mail:
adrian.attard@fenechlaw.com
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Executive Committee Members:

Dr Chris CINI, DRK Legal, Flat 2, ‘Richmond’, Triq Carmelo Schembri, Mosta MST1014,
Malta. Tel.: +356 99 466 144 — E-mail: chris@drk-legal.com

Dr Anthony GALEA, Vistra Marine & Aviation Ltd., 144, The Strand, Tower Road,
Gzira GZR 1027, Malta. Tel.: +356 22586427 — E-mail: anthony.galea@vistra.com

Dr Andrew MASSA, DF Advocates, Il-Piazzetta A, Suite 52, Level 5, Tower Road,
Sliema SLM607, Malta. Tel.: +356 2131 3930 — E-mail: andrew.massa@dfadvocates.
com

Dr Anndrea MORAN, Vella Advocates, 40, ‘Villa Fairholme’, Sir Augustus Bartolo Street,
Ta’ Xbiex XBX 1095, Malta. Tel.: +356 21252893 — E-mail: am@advocate-vella.com

Dr Stephan PIAZZA, Zampa Debattista, 230, 230 Works Business Centre, Eucharistic
Congress Road, Mosta MST9039, Malta. Tel: +356 22 350 335 — E-mail: sp@
zampadebattista.com

DrRobert RADMILLI, Camilleri, Delia Randon & Associates, 25/16 Vincenti Buildings,
Strait Street, Valletta VLT 1432, Malta. Tel.:+356 21234128 — E-mail: robert@camco.
com.mt

Dr Jan ROSSI, Ganado Advocates, 171, Old Bakery Street, Valletta VLT 1455, Malta.
Tel.: +356 21235406 — Fax: +356 21225908 — E-mail: jrossi@ganado.com

Dr Ivan VELLA, Vella Advocates, 40, ‘Villa Fairholme’, Sir Augustus Bartolo Street,
Ta’ Xbiex XBX 1095, Malta. Tel.: +356 21252893 — E-mail: iv@advocate-vella.com

MEXICO
ASOCIACION MEXICANA DE DERECHO MARITIMO, A.C.

(Mexican Maritime Law Association)
Rio Hudson no. 8, Colonia Cuauhtémoc, Alcaldia Cuauhtémoc, C.P. 06500, México D.F.
Tel.: +52 55 5212-2364
E-mail: imelo@meloabogados.com — Website www.amdmaritimo.org

Established: 1961

Officers:

President: Dr. Ignacio L. MELO

Vice-President: Dr. Bernardo MELO GRAF

Secretary: José Luis HERNANDEZ ABDALAH

Treasurer: Ignacio L. MELO Jr.

Vocals: Felipe ALONSO GILABERT, Juan Carlos SOTO MONTEMAYOR

CMI Titulary Members:

Enrique GARZA RUIZ ESPARZA, José Luis HERNANDEZ ABDALAH, Bernardo
MELO GRAF, Ignacio Luis MELO GRAF Jr, Dr. Ignacio L. MELO Sr, Juan Carlos
MERODIO LOPEZ
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NETHERLANDS
NEDERLANDSE VERENIGING VOOR VERVOERRECHT

(Netherlands Transport Law Association)
Website: www.vervoerrecht.nl

Established: 1905
Officers:

President:
Taco VAN DER VALK, LLM; AKD N.V,, PO Box 4302, 3006 AH Rotterdam, The
Netherlands. Tel: +31652615327 — Email: tvandervalk@akd.nl

Vice-President:
Adriaan W. HAGDORN, LLM; NS Corporate Legal, PO Box 2812, 3500 GV Utrecht,
The Netherlands. Tel: +31302354178 — E-mail: adriaan.hagdorn@ns.nl

Secretary:
Ingrid KONING, LLM, PhD; Nyenrode Business Universiteit, PO Box 130, 3620 AC
Breukelen, The Netherlands. Tel: +31346291211 — E-mail: i.koning@nyenrode.nl

Treasurer:
JL. Lodewijk WISSE, LLM; KVNR, Boompjes 40, 3011 XB Rotterdam, The
Netherlands. Tel: +31102176270 — E-mail: wisse@kvnr.nl

Officer:
Eveline JACOBS, LLM; Ballast Nedam N.V., Ringwade 71, 3439 LM Nieuwegein, The
Netherlands. Tel: +31612695271 — E-mail: eveline@emblegal.nlmailto:

Members:

Jan E. DE BOER, LLM; International Maritime Organization, Affairs and External
Relations Division, 4, Albert Embankment, London, SE1 7SR, United Kingdom. Tel.:
+442075873102 — E-mail: jdeboer@imo.org

Silvia A. GAWRONSKI, LLM; Van Traa Advocaten, PO Box 21390, 3001 AJ Rotterdam,
The Netherlands. Tel.: +31104137000 — E-mail: gawronski@vantraa.nl

Bjorn KALDEN, Castel Underwriting Europe BV, Wilhelminakade 149a, 3072 AP
Rotterdam, The Netherlands. Tel: +31630446167 — E-mail: bjorn.kalden@castelmga.com

J. (Hans) M. VAN DER KLOOSTER, LLM; Gerechtshof Den Haag (The Hague Court of
Appeal), PO Box 20302, 2500 EH ’s-Gravenhage, The Netherlands. Tel.: +31703811362
— E-mail: h.van.der.klooster@rechtspraak.nl

F.AE. (Frouwke) KLOOTWIJK-DE VRIES, LLM, MSc; Secretary-General IVR, Vasteland 78,
3011 BN Rotterdam, The Netherlands. Tel: +31104116070 — E-mail: f.devries@ivr-eu.com”

Leendert MULLER, Multraship Towage & Salvage, Scheldekade 48, 4531 EH Terneuzen,
The Netherlands. Tel.: +31115645000 — E-mail: Imuller@multraship.com; wheld@
multraship.com

Arij Jan NOORDERMEER, LLM; Noordermeer Legallships, Laagland 29, 3121 TA
Schiedam, The Netherlands. Tel.: +31682900758 — E-mail: noordermeer@legallships.nl

Kirsten REDEKER-GIETELING, LLM; Ministery of Justice and Security , PO Box
20301, 2500 EH ‘s-Gravenhage, The Netherlands. Tel: +31652877025 — E-mail:
K.Redeker@minven;j.nl

T. (Tim) ROOS, LLM; Tim Roos Advocatuur, PO Box 53, 2650 AA Berkel en Rodenrijs,
The Netherlands. Tel: +31654686761 — E-mail: tim@timroos.eu mailto:

Pauline A.M. VAN SCHOUWENBURG-LAAN, LLM; Rechtbank Rotterdam
(Rotterdam District Court), PO Box 50950, 3007 BL Rotterdam, The Netherlands.
Tel.: 431883626000 — E-mail: p.van.schouwenburg@rechtspraak.nl
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Prof. Frank G.M. SMEELE, LLM, PhD; Erasmus Universiteit Rotterdam, PO Box 1738,
3000 DR Rotterdam, The Netherlands. Tel: +31104088727 — E-mail: smeele@frg.eur.nl

J.S. (Shula) STIBBE, LLM; Stichting Vervoeradres, PO Box 24023, 2490 AA ‘s-Gravenhage,
The Netherlands. Tel.: +31885522167 — E-mail: sstibbe@beurtvaartadres.nl

Viola J.A. SUTO, LLM, PhD, LegalRail PO Box 82025, 2508 EA, ‘s-Gravenhage, The
Netherlands. Tel: +31703233566 — E-mail: suto@legalrail.nl

Shari TOUW, LLM; evofenedex, PO Box 350, 2700 AV Zoetermeer, The Netherlands.
Tel.: 31793467244 — Email: s.touw@evofenedex.nl

Joep J. VERMEULEN, Havenbedrijf Rotterdam N.V. (Port of Rotterdam), PO Box 6622,
3002 AP Rotterdam, The Netherlands. Tel.: +31102521506 — E-mail: jj.vermeulen@
portofrotterdam.com

CMI Titulary Members:

Vincent M. DE BRAUW, Jolien KRUIT, Prof. Frank SMEELE, Taco VAN DER VALK,
Prof. Emer. G.J. (Gertjan) VAN DER ZIEL

NIGERIA

NIGERIAN MARITIME LAW ASSOCIATION

C/o 7" Floor, Architects Place, 2, Idowu Taylor Street, Victoria Island, Lagos, Nigeria
E-mail: info@nmlang.com; nmlainfo@gmail.com Mobile: + 234 8025898127
Website: www.nmlang.com

Established: 1977

Officers:

President: Mrs. Funke AGBOR, SAN. Dentons ACAS-LAW, 9th Floor, St. Nicholas
House, Catholic Mission Street, Lagos, Nigeria. Tel.: +234(0)8033047951—
E-mail: funke.agbor@dentons.com

First Vice President: Mr. Mike IGBOKWE, SAN, Mike Igbokwe (SAN) & Co. The Hedged
House, 28a, Mainland Way, Dolphin Estate, Ikoyi, Lagos. Tel.: +234(0)8036077777 —
E-mail: mike@mikeigbokwe.com

Second Vice President: Mr. Olumide SOFOWORA, SAN. Sofowora Law, 2 Ibeju Lekki
St, Dolphin Estate 106104, Lagos. Tel.: +234(0)8033137878 — Email: olumide@
sofoworalaw.com / olumide@hotmail.com

Honorary Secretary: Dr. Emeka AKABOGU, Akabogu & Associates. 15B,
Captain Olajide George Street Lekki, Lagos Nigeria. Tel.: +234(0)8055461557 —
E-mail: emeka@akabogulaw.com

Treasurer: Mrs. Oritsematosan EDODO-EMORE, Zoe Maritime Resources. Ltd.
B3 Alicia’s Court Metro Homes, Elizabeth Akinpelu Street, Ajiwe Gen Paint Bus
Stop After Abraham Adesanya Lekki, Lagos. Tel.: +234(0)8033052747 — Email:
oritsematosan2011@yahoo.com

Assistant Secretary: Mrs. Nneka OBIANYOR, Nigerian Maritime Administration
& Safety Agency, 4, Burma Road, Apapa, Lagos. Tel.: +234(0)8033030937 —
E-mail: nobianyor@hotmail.com

Financial Secretary: Mrs. Oluseyi ADEJUYIGBE, Oluseyi Adejuyigbe & Co. 15,
Bola Ajibola Street, Off Allen Avenue, lkeja, Lagos. Tel.: +234(0)8033028484 —
E-mail: seyibim2004@yahoo.co.uk



74 CMI YEARBOOK 2023

Member Associations

Publicity Secretary: Mrs. L. Omolola IKWUAGWU, George Ikoli & Okagbue. 864B,
Bishop Aboyade Cole Street, Victoria Island Lagos. Tel.: +234(0)8038577150 —
E-mail: likwuagwu@jikoliokagbue.com

Ex officio:

Mrs. Adedoyin RHODES-VIVOUR, SAN - Doyin RHODES-VIVOUR & CO. 9
Simeon Akinlonu Crescent Oniru Private Estate Victoria Island, Lagos. Tel.:
+234(0)8034173455 — E-mail: doyin@drvlawplace.com

Mrs. Jean CHIAZOR-ANISHERE, SAN - Jean Chiazor & Partners 5th Floor Shippers’
Plaza4,Park Lane, Apapa, Lagos. Tel.: +234(0)8033042063 —E-mail; ofianyichambers@
hotmail.com

Prof. Wale Olawoyin, SAN. Olawoyin & Olawoyin,16B Maduike Street, Ikoyi 106104,
Lagos — Tel; +234 8056232586 — Email; wolawoyin@olawoyin.com

Mr. Bello GWANDU, Nigerian Shippers’ Council. 4, Park Lane Apapa, Lagos. Tel.:
+234(0)8035923948 — E-mail: bellohgwandu@yahoo.com

CMI Titulary Member

Mr. Louis Mbanefo, SAN

NORWAY
DEN NORSKE SJORETTSFORENING

Avdeling av Comité Maritime International
(Norwegian Maritime Law Association)
www.sjorettsforeningen.no
c/o Nordisk Skibsrederforening, Pb 3033 Elisenberg, 0207 Oslo. Tel.: +47 22 13 56 00 —
E-mail: mandersen@nordisk.no

Established: 1899

Officers:

President: Magne ANDERSEN, Nordisk Skibsrederforening, P.O. Box 3033 Elisenberg,
0207 Oslo; Tel.: +47 22 13 56 17; E-mail: mandersen@nordisk.no

Immediate Past President: Andreas MEIDELL, Advokatfirmaet Thommessen AS, P.O.
Box 1484 Vika, 0116 Oslo. Tel.: +47 23 11 13 04 — E-mail: ame@thommessen.no

Members of the Board:

Nina HANEVOLD, Assuranceforeningen Skuld (Gjensidig), P.O. Box 1376 Vika, 0114
Oslo; Tel.: +47 911 18 200; E-mail: nina.hanevold-sandvik@skuld.com

Christian HAUGE, Advokatfirmaet Wiersholm AS, P.O. Box 1400 Vika, 0115 Oslo; Tel:
+47 922 60 460; E-mail: chh@wiersholm.no

Atle Johansen Skaldebg-Red, Advokatfirmaet BAHR AS, Tjuvholmen Alle 16, 0252
Oslo, Tel: +47 922 87 727E-mail: atska@bahr.no

Oddbjern SLINNING, Advokatfirmaet Steenstrup Stordrange DA, P.O. Box 1829 Vika,
0123 Oslo; Tel: +47 481 21 650; E-mail: osl@sands.no

Maria Linn RIIS, Nordisk institutt for sjerett, P.O. Box 6706 St. Olavs plass, 0130 Oslo;
Tel: +47 40 04 41 54; E-mail: m.L.riis@jus.uio.no

Morten Valen EIDE, Wikborg Rein Advokatfirma AS, P.O. Box 1513 Vika, 0117 Oslo,
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Norge; Tel: +47 93 22 09 80; E-mail: mei@wr.no

Lilly RELLING, Kvale Advokatfirma DA, P.O. Box 1752 Vika, 0122 Oslo; Tel: +47 906
97 115; E-mail: lre@kvale.no

Dag Ove SOLSVIK, DNV GL AS, Veritasveien 1, 1322 Hevik; Tel: +47 97 08 34 41;
E-mail: dag.ove.solsvik@dnvgl.com

Terje Hernes PETTERSEN, Norsk Sjemannsforbund, P.O. Box 2000 Vika, 0125 Oslo;
Tel: +47 2282 5800; E-mail: terje.hernes.pettersen@sjomannsforbundet.no

Deputies:

Hege Ajer PETTERSON, Norges Rederiforbund, P.O. Box 1452 Vika, 0116 Oslo; Tel:
+47 930 29 871; E-mail: hap@rederi.no

Ingar FUGLEVAG, Advokatfirmaet Simonsen Vogt Wiig AS, P.O. Box 2043 Vika, 0125
Oslo; Tel: +47 900 96 098; E-mail: ifu@svw.no

Mohsin RAMANI, Advokatfirmaet Glittertind AS, P.O. Box 1383 Vika, 0114 Oslo, Tel:
+47 938 90 768, E-mail: mohsin.ramani@glittertind.no

CMI Titulary Members:

Karl-Johan GOMBRII

PANAMA
ASOCIACION PANAMENA DE DERECHO MARITIMO

(Panamanian Maritime Law Association)
APADEMAR, Calle 39 Bella Vista, Edificio Tarraco 4°piso,
Tel: (507) 302 0106 — Fax: (507) 302 0107
E-mail: info@apademar.com — Website: www.apademar.com

Established: 1979

Officers:

President: Francisco LINARES

Vice President: Maria L. GALAN
Secretary: Ramon FRANCO

Deputy Secretary: Pilar CASTILLO
Treasurer: Giovanna AVENDANO
Deputy Treasurer: Alexis HERRERA
Director: Belisario PORRAS

CMI Titulary Members:

Fransiso CARREIRA-PITTI, Nelson CARREYO COLLAZOS, Gian CASTILERO
GUIRAUD, Maria de Lourdes MARENGO, Joel R. MEDINA, Gabriel R. SOSA 111
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PARAGUAY

CENTRO DE ESTUDIO DE DERECHO MARITIMO

(Study Centre of Maritime Law)
Calle Ayolas N° 102 ¢/ el Paraguayo Independiente, Barrio La Encarnacion,
Asuncion, Paraguay
Tel..: +595 21492836 — E-mail: fernandobeconi@estudiobeconi.com

Established: 2017

Officers:

President: Dr. Fernando BECONI, Ayolas N°102 ¢/ el Paraguayo Independiente,
Asuncion, Paraguay; E-mail: fb@eb.com.py

Vice Presidents:

Dr. Santiago Adan BRIZUELA SERVIN, 18 Proyectadas N°824 entre Ayolas y
Montevideo; E-Mail: sabs@hotmail.es

Dr. Vidal PEREIRA, Ayolas N°102 ¢/ el Paraguayo Independiente, Asuncion, Paraguay

Secretaries General:

Sofie Marie SCHAADT, Ayolas N°102 ¢/ el Paraguayo Independiente, Asuncion,
Paraguay; E-Mail: sociedades@estudiobeconi.com

Dra. Lucia YAKUSIK, Musicos del Chaco N°7548 ¢/ Madame Lynch;

E-mail: luciayakusik@estudiobeconi.com

Treasurer: Lic. Silvia Mariela MONGES GODQY, Ayolas N°102 c/ el Paraguayo
Independiente; E-mail: administracion@estudiobeconi.com

Departament of Communication: Carmen FARINA, Ayolas N°102 ¢/ el Paraguayo
Independiente, Asuncion, Paraguay; mundofluvialmaritimopy@gmail.com

Academic Departament: Dr.Hugo RUIZ DIAZ, Ayolas N°102 ¢/ el Paraguayo
Independiente, Asuncion, Paraguay

PERU
ASOCIACION PERUANA DE DERECHO MARITIMO

(Peruvian Maritime Law Association)
Calle Contralmirante Montero (Ex-Alberto del Campo) 411, Magdalena del Mar, Lima 17,
Peru
Tel..: +51 1 411-8860 — E-mail: general@vyalaw.com.pe

Established: 1977

Officers:

President: Dr. Katerina VUSKOVIC, Calle Contralmirante Montero (Ex-Alberto del
Campo) 411, Magdalena del Mar, Lima 17, Peru. E-mail: vuskovic@vyalaw.com.pe
Past Presidents: Dr. Ricardo VIGIL, Calle Chacarilla 485, San Isidro, Lima 27,

Pert. E-mail: vigiltoledo@gmail.com
Dr. Frederick D. KORSWAGEN, Jr. Federico Recavarren 131 Of. 404, Miraflores,
Lima 18, Peru. E-mail: andespacific@pandiperu.com
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Honorary Members:
Dr. Ricardo VIGIL

Vice Presidents:

Dr. Manuel Francisco Quiroga Suito, Ca. Miguel Dasso 117, Piso 5

San Isidro 15073, Lima 27— Pert; E-mail: mquiroga@qblegal.pe

Dr. Alberto Angel Crespo Vargas, Calle Los Sauces N° 325 San Isidro — Lima 27, Pert;
E-mail: acrespo@pyc.pe

Secretary General: Dr. Mariela URRESTI, Calle Los Lirios 148, dpto. 101 San Isidro,
Lima 27, Peru. E-mail: marielaurresti@gmail.com

Treasurer: Dr. Daniel ESCALANTE, Calle Contralmirante Montero (Ex-Alberto del
Campo) 411, Magdalena del Mar, Lima 17, Peru. E-mail: escalante@vyalaw.com.pe

Directors:

Dr. Alfredo Kohel Gstir, Av. Carlos Gonzales 275, of. 203, San Miguel, Lima 32 — Peru;
E-mail: akohel@herdkp.com.pe

Dra. Carla PAOLI, Calle Virtud y Union (ex Calle 12) N° 160, Urb. Corpac, San Isidro,
Lima 27, Peru. E-mail: cpaolic@arcalaw.com.pe

Dra. Miriam Sara Repetto, Calle Francia 735, Dpto 501, Miraflores, Lima 18; E-mail :
msararepetto@gmail.com,

Dr. Pablo ARAMBURU, Calle Contralmirante Montero (Ex-Alberto del Campo) 411,
Magdalena del Mar, Lima 17, Peru. E-mail: aramburu@vyalaw.com.pe

Dr. Jorge ARBOLEDA, Salvador Gutiérrez 329, Miraflores, Lima 18, Peru. E-mail:
jjarboledaz@hotmail.com

CMI Titulary Members:

Manuel QUIROGA SUITO, Percy URDAY BERENGUEL, Ricardo VIGIL TOLEDO,
Katerina VUSKOVIC

Membership:
38

PHILIPPINES

MARITIME LAW ASSOCIATION OF THE PHILIPPINES
(MARLAW)
20/F Zuellig Building, Makati Ave. cor. Paseo de Roxas, Makati City, 1225 Philippines,
Philippines
Tel. (632) 353-40-97 — Fax: (632) 353-40-97
E-mail: secretariat@marlawph.com

Established: 1981

Officers:

President: Pedrito 1. Faytaren, Jr. 20/F Zuellig Building, Makati Ave. cor. Paseo de
Roxas, Makati City, 1225 Philippines, Philippines

Executive Vice-President: Ferdinand A. NAGUE (President 2021); E-mail address:
ferdinand nague@yahoo.com
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Deputy Executive Vice — President: Pedrito I. FAYTAREN, JR.; E-mail address: pedrito.
faytaren@gmail.com

Secretary: Gino CARLO M. CRUZ; E-mail address: ginocruz@cruzlawoffices.com

Treasurer: Anthony RODNEY M. VELICARIA; E-mail address: arodneymv@yahoo.
com

Assistant Treasurer: Mary Angela M. MERIS; E-mail address: angela.meris@bleslaw.
com

Public Relations Officer: Julius A. YANO; E-mail address: julius.yano@delrosariolaw.
com

Vice-President for Social Media: Earl Louie M. MASACAYAN; E-mail address:
earllouie@gmail.com

Vice-President for Publications: Ariel P. DE GUZMAN; E-mail address: arjeldeguzman@
outlook.com

Vice-President for Programs: Richard P. SANCHEZ; E-mail address: richard.sanchez@
delrosariolaw.com

Vice-President for Special Events: Don Carlo R. YBANEZ; E-mail address: don.carlo.
ybanez@gmail.com

Board of Trustees:

Chairman of the Board: Denise Luis B. CABANOS; E-mail address: denise.cabanos@
delrosariolaw.com

Members:

Gilbert B. ASUQUE (gbasuque@yahoo.com.ph)

Benjamin T. BACORRO (benjamin.bacorro@ocbocc.com)

Iris V. BAGUILAT (irisbaguilat@gmail.com)

Emmanuel S. BUENAVENTURA (emmanuel.buenaventura@gmail.com)
Francis M. EGENIAS (fmegenias@gmail.com)

Pedrito I. FAYTAREN, JR. (pedrito.faytaren@gmail.com)

Maria Theresa C. GONZALES (tcgonzales@veralaw.com.ph)

Dennis R. GORECHO (dennisg21@yahoo.com)

Arnold B. LUGARES (arnold.lugares@arlaw.com.ph)

Ferdinand A. NAGUE (ferdinand nague@yahoo.com)

Keith Richard M. PIOQUINTO (keith.pioquinto@bleslaw.com)

Maria Trinidad P. VILLAREAL (mtpv@ccjslaw.com)

Beatriz O. GERONILLA — VILLEGAS (beatriz.geronilla@villegas-law.com)
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POLAND
POLSKIE STOWARZYSZENIE PRAWA MORSKIEGO

(Polish Maritime Law Association)
ul. Stanislawa Moniuszki 20, 71-430 Szczecin, Poland
Tel.: +48 91 886 24 01 — Fax: +48 91 886 24 00 — E-mail: biuro@pmla.org.pl
Website: www.pmla.org.pl

Established: 2013 (as a continuation of the MLA established in 1934)
Officers:

Board of Directors:

President: Mr Krzysztof KOCHANOWSKI (Attorney at Law)
Vice-Presidents:

Mrs Justyna NAWROT (Academic)

Mrs Zuzanna PEPLOWSK A-DABROWSKA (Academic)
Secretary: Mr Pawel MICKIEWICZ (Attorney at Law)
Member: Mrs Alina LUCZAK (Attorney at Law)

Supervisory Board:
Chairman: Mrs Ewa KRZYSZTOPORSKA (Attorney at Law)

Members:
Mr Bartosz BIECHOWSKI (Attorney at Law)
Mr Dariusz SZYMANKIEWICZ (Attorney at Law)

Membership:

Individual Members: 43 — Corporate Members/Institutions: 1

ROMANIA

ROMANIAN MARITIME LAW ASSOCIATION

54 Cuza Voda Street, ap. 3, Groud Floor, Constanta, Romania, 900682
Tel: +40 241 51 81 12 — Fax: +40 241 51 88 02
Email: contact@maritimelaw.ro — Website: www.maritimelaw.ro

Established: 2008
Officers:

President:

Adrian CRISTEA, Cristea & Partners Law Office, 54 Cuza Voda Street, ap. 3, Ground
Floor, Constanta, Romania, 900682. Tel: +40 241 51 81 12 — Fax: +40 241 51 88 02 —
E-mail: adrian@cristealaw.ro

Vice Presidents:
Augustin ZABRAUTANU, Zabrautanu, Popescu & Associates, 16 Splaiul Unirii, 8"
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Floor, Office 807, Bucharest, Sector 4, 040035. Tel: +40 21 336 73 71 — Fax: +40 21
336 73 72 — E-mail: augustin.zabrautanu@pialaw.ro

Ciprian CRISTEA, Cristea & Partners Law Office, 12 Institutul Medico-Militar Street,
ap. 3, 1st Floor, Bucharest, Romania, 010919. Tel: +40 241 51 81 12 — Fax: +40 241 51
88 02 — E-mail: ciprian@cristealaw.ro

Company & Institutional Members:

ROMANIAN SURVEYORS ASSOCIATION
Contact: Mr. Nicolae Vasile

Tel: +40 744 32 52 51

E-mail: nicolae.st.vasile@gmail.com

Other members:

Mariana CRISTEA, Cristea & Partners Law Office, 54 Cuza Voda Street, ap. 3, Ground
Floor, Constanta, Romania, 900682. Tel: +40 241 51 81 12 — Fax: +40 241 51 88 02 —
E-mail: mariana@cristealaw.ro

Carmen ZABRAUTANU, Zabrautanu, Popescu & Associates, 16 Splaiul Unirii, 8th
Floor, Office 807, Bucharest, Sector 4, 040035. Tel: +40 21 336 73 71 — Fax: +40 21
336 73 72 — E-mail: carmen.zabrautanu@pialaw.ro

Andrei MURINEANU, Romanian Ship Surveyor, 32 Ion Ratiu Street, Constanta,
Romania. Tel: +40 723 55 39 90 — E-mail: murineaunu@yahoo.com

Robert-Liviu MATEESCU, Shipmaster, B-dul Mamaia, nr. 69, BI. TL1, sc. A, ap. 26,
Constanta, Romania. Tel: +40 752 10 01 21

AlexandraBOURCEANU, Lawyer, Tel: +40 744 11 29 15—E-mail: alexandrabourceanu@
gmail.com

RUSSIA

RUSSIAN MARITIME LAW ASSOCIATION (RUMLA)

1-A, Orlovskaya street, office 31-N, St.Petersburg, Russia, 191124
Tel. +7 812 401 48 10 — Email: rumla@rumla.org — Website: rumla.org

Established: 1905

Officers:

President: Konstantin KRASNOKUTSKIY, NAVICUS.LAW, Address: 1-A, Orlovskaya
street, office 31-N, St.Petersburg, Russia, 191124. Tel. +7 812 6400798. Email: kk@
navicus.law

Vice-President: Konstantin PUTRYA, NAVICUS.LAW, Address: 1-A, Orlovskaya
street, office 31-N, St.Petersburg, Russia, 191124. Tel. +7 812 6400798. Email: kp@
navicus.law

Vice-President: Maria EROKHOVA, Russian Legal Scholar, Address: 11111, Negoseva
38-19, Belgrade, Serbia, Tel. + 381 63 7761324. Email: mariaerokh@gmail.com

Young RUMLA: Bulat KARIMOV, Address: 91 bld. 3, Oktyabrskaya street, office 44,
Moscow, Russia, 127521. Tel. +7 927 4199021. Email: bulatkarimov0l11@gmail.com

Membership:
81
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SINGAPORE

THE MARITIME LAW ASSOCIATION OF SINGAPORE

c/o 1003 Bukit Merah Central
Inno. Centre #02-10 Singapore 159836
Tel: +65 6278 2538 — E-mail: mail@mlas.org.sg / corina.song@allenandgledhill.com
Website: www.mlas.org.sg

Established: 1991

Officers:

President: Mr. LEONG Kah Wah, Rajah & Tann Singapore LLP, 9 Straits View, #06-07
Marina One West Tower, Singapore 018937, Email: kah.wah.leong@rajahtann.com

Immediate Past President: Justice S. Mohan, Supreme Court of Singapore

Vice-President: Mr. Bazul ASHHAB, Oon & Bazul LLP, 36 Robinson Road, #08-01/06
City House, Singapore 068877, Email: bazul@oonbazul.com

Treasurer: Mr. Bernard YEE, Resource Law LLC, 10 Collyer Quay, #23-01 Ocean
Financial Centre, Singapore 049315, Email: byee@resourcelawasia.com

Secretary: Ms. Corina SONG, Allen & Gledhill LLP, One Marina Boulevard, #28-00
Singapore 018989, Email: corina.song@allenandgledhill.com

Committee members:

Capt. Frederick FRANCIS, Daryll NG, Wendy NG, Joseph TAN, Lawrence TEH, Kelly
VOUVOUSSIRAS, Gerald YEE, Kenny YAP

SLOVENIA
DRUSTVO ZA POMORSKO PRAVO SLOVENIJE

(Maritime Law Association of Slovenia)
c/o University of Ljubljana, Faculty of Maritime Studies and Transport
Pot pomorscakov 4, SI 6320 Portoroz, Slovenija
Tel.: +386 5 676.7100 — Fax: +386 5 676.7130 —
E-mail: mlas@fpp.edu — Website: http://www.dpps-mlas.si

Established: 1992

Officers:

President: Margita SELAN-VOGLAR, LL.B; Zavarovalnica Triglav, d.d, Ljubljana;
Ribce 34 ¢, 1281 Kresnice, Slovenia. Tel.: +38641790435 — E-mail: m.s.voglar@gmail.
com

Vice President: Mitja GRBEC Ph.D., Mare Nostrvm, Corporate & Legal Services, Sv. Peter
142, 6333 Secovlje, Slovenia. Tel.: +38641846378 —E-mail: mitja.grbec@gmail.com

Secretary General: Boris JERMAN, Ph.D., Port of Koper, Sp. Skofije 124/h,6281 Skofije,
Slovenia. Tel.: +38656656953 —E- mail: Boris.Jerman@luka-kp.si

Treasurer: Karla OBLAK, LL.M, University of Ljubljana, Faculty of Maritime Studies
and Transport; Brezje pri Grosupljem 81, 1290 Grosuplje, Slovenia; Tel.: +38641696599
— E-mail: karla.oblak@gmail.com
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Members:

Jana RODICA LL.M.; Van Ameyde Adriatik, Kraljeva 10, 6000 Koper, Slovenia.
Tel.:+38640322243— E-mail: janarodica@gmail.com

Zlatan COK, Pomorske Agencije in Spedicije SAVICA d.0.0.); Vena Pilona 12, Koper,
Slovenia. Tel.: +38641616433 — E-mail: zlatan.cok@gmail.com

CMI Titulary Members:

Prof. Marko ILESIC, Anton KARIZ, Prof. Marko PAVLIHA, Andrej PIRS M.Sc., Josip
RUGELJ M.Sc.

Membership:
90

SOUTH AFRICA

THE MARITIME LAW ASSOCIATION
OF THE REPUBLIC OF SOUTH AFRICA

All correspondence to be addressed to the MLASA Secretary:
Sharmila NAIDOO, Shepstone & Wylie Attorneys, 24 Richefond Circle, Ridgeside Office
Park, Umhlanga Rocks, 4319, P. O. Box 305, La Lucia, 4153.
Tel: +31 575 7323 — Fax: +31 575 7300 — Mobile: +27 82 041 8124
E-mail: Sharmila.Naidoo@webberwentzel.com
— Website: www.mlasa.co.za

Established: 1974

Officers:

President: Gavin FITZMAURICE, Webber Wentzel, 15th Floor, Convention Tower,
Heerengracht Street, Foreshore, Cape Town, 8001, P. O. Box 3667, Cape Town, 8000.
Tel: +27 21 431 7279/7281 — Fax: +27 21 431 8279 — Mobile: +27 82 787 3920 — E-mail:
Gavin.Fitzmaurice@webberwentzel.com

Vice-President: Lerato MABOEA, transnet National Port Authority, M.: +27 83 504
9200 — Email: lerato.maboea@transnet.net

Secretary: Sharmila NAIDOO, Shepstone & Wylie Attorneys, 24 Richefond Circle,
Ridgeside Office Park, Umhlanga Rocks, 4319, P. O. Box 305, La Lucia, 4153. Tel: +31
575 7323 — Fax: +31 575 7300 — Mobile: +27 82 041 8124 — E-mail: Sharmila.Naidoo@
webberwentzel.com

Treasurer: Tamryn SIMPSON, Cox Yeats, 21 Richefond Circle, Ridgeside Office Park,
Umbhlanga Ridge, Durban, P. O. Box 913, Umhlanga Rocks, 4320. Tel: +27 31 536 8500
— Fax: 427 31 536 8088 — E-mail: tsimpson@coxyeats.co.za

Executive Committee:

Lisa MILLS, Advocate, 14" Floor, 6 Durban Club Place, Durban, 4001. Tel: +27 31 301
0217 — Fax: 427 31 307 2661 — Mobile: +27 83 634 8671 — E-mail: Imills@law.co.za
Peter EDWARDS, Dawson, Edwards & Associates, ‘De Hoop’, 2 Vriende Street. Gardens,
Cape Town, 8001, P. O. Box 12425, Mill Street, Cape Town, 8010. Tel: +27 21 462 4340

— Fax: +27 21 462 4390 — Mobile: +27 82 495 1100 — E-mail: petere@dawsons.co.za
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Peter LAMB, Norton Rose Fulbright South Africa Inc., 3 Pencarrow Crescent, Pencarrow
Park, La Lucia Ridge, Durban, 4051. Tel: +27 31 582 5627 — Mobile +27 71 448 2665 —
Fax: +27 31 582 5727 — E-mail: peter.lamb@nortonrosefulbright.com

Edmund GREINER, Shepstone & Wylie, 18" Floor, 2 Long Street, Cape Town, 8001, P.
O Box 7452 Roggebaai, 8012, Docex 272, Cape Town, 8012. Tel: +27 21 419 6495 —
Fax: +27 21 418 1974 — Mobile: +27 82 333 3359 — E-mail greiner@wylie.co.za

Graham BRADFIELD, Associate Professor, Shipping Law Unit, Department of
Commercial Law, Deputy Dean, Post Graduate Studies. Tel: +27 21 650 2676 — Email:
graham.bradfield@uct.ac.za

CMI Titulary Members:

John HARE

SPAIN
ASOCIACION ESPANOLA DE DERECHO MARITIMO

(Spanish Maritime Law Association)
Paseo de la Castellana, n° 121/ Esc. Izda. 9°B , 28046 Madrid, SPAIN
Tel.: +34 91 3573384 — Fax.: +34 91 3573531 — E-mail: contacto@aedm.es
Website: www.aedm.es

Established: January 1949

Officers:

President: Carlos LOPEZ QUIROGA, Uria Menéndez, 187 Principe de Vergara St., 28002
Madrid. Tel.: +34 91 5860558 — Fax.: +34 91 5860500 — E-mail: carlos.lopez-quiroga@
uria.com

Vice Presidents:

Mercedes DUCH, San Simon & Duch, 38 Principe de Vergara St., 28001 Madrid. Tel.:
+34 91 3579298 — Fax.: +34 91 3575037 — E-mail: mduch@lsansimon.com

Jests CASAS, Casas & Garcia-Castellano Abogados, 18 Goya St., 28001 Madrid. Tel:
+34 91 3573384 — Fax: +34 91 3573531 — E-mail: jesus.casas@casasabogados.com

Secretary: Luz MARTINEZ DE AZCOITIA, Uria Menéndez, 187 Principe de Vergara
St., 28002 Madrid. Tel.: +34 91 5860558 — Fax.: +34 91 5860500 — E-mail: luz.
martinezazcoitia@uria.com

Treasurer: Cristina PORTUONDO, RSA Group, Torre Europa, 19th floor, Paseo de la
Castellana 95, 28046 Madrid. Tel.: +34 911102436 — E-mail: Cristina.Portuondo@
eu.rsagroup.com

Members:

Manuel ALBA, Carlos I1I University of Madrid, 126 Madrid St., 28903 Getafe (Madrid).
Tel.: +34 91 6245769 — Fax.: +34 91 6249589 — E-mail: manuel.alba.fernandez@uc3m.es

Eduardo ALBORS, Albors Galiano Portales, 36 Principe de Vergara St., 28001 Madrid.
Tel.: +34 91 4356617 — Fax.: +34 91 5767423 — E-mail: ealbors@alborsgaliano.com

Jesus BARBADILLO, Garrigues, 3 Hermosilla St., 28001 Madrid. Tel.: +34 91 5145200
— Fax: +34 91 3992408 — E-mail: jesus.barbadillo@garrigues.com

Julio LOPEZ-QUIROGA, Avante Legal, 59 Velazquez St., 6° Centro-Izquierda (oficina
dcha.), 28001 Madrid. Tel.: +34 91 7430950 — E-mail: jlg@avantelegal.com
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Francisco PELETEIRO, Zamorano & Peleteiro, 6 Canton Grande St., 15003 Coruiia. Tel.:
+34 981 122066 — Fax.: +34 091902324 — E-mail: peleteiro@abogadoszyp.com

Javier PORTALES, Albors Galiano Portales, 36 Principe de Vergara St., 28001 Madrid.
Tel.: +34 91 4356617 — Fax.: +34 91 5767423 — E-mail:jportales@alborsgaliano.com

CMI Titulary Members:

Manuel ALBA FERNANDEZ, Jos¢ M. ALCANTARA GONZALEZ, Eduardo ALBORS
MENDEZ, JESUS CASAS ROBLA, Ignacio ARROYO MARTINEZ, José¢ L. DEL
MORAL BARILARI, Luis DE SAN SIMON CORTABITARTE, Mercedes DUCH
CABO, Luis FIGAREDO PEREZ, Guillermo GIMENEZ de la CUADRA, Rafael
ILLESCAS ORTIZ, Javier PORTALES RODRIGUEZ, Fernando RUIZ-GALVEZ
VILLAVERDE.

Membership:
Individual members: 138
Collective members: 21

SWEDEN

SVENSKA SIORATTSFORENINGEN

The Swedish Maritime Law Association
c/o Advokatfirman Vinge, Box 110 25, 404 21 Goteborg, Sweden.
Tel: +46 721 791561
E-mail: paula.backden@vinge.se
Website: www.svenskasjorattsforeningen.se

Officers:

President: Paula BACKDEN, Advokat, Advokatfirman Vinge, Box 110 25, 404 21
Goteborg, Sweden. Phone: +46 721 791561 — E-mail: paula.backden@vinge.se

Treasurer: Alexander LARSSON, Reinsurance Manager, Lansforsakringar AB (publ)106
50 Stockholm, Sweden. Phone: +46 8 588 400 21 — E-mail: alexander.larsson@
lansforsakringar.se

Members of the Board:

PaulaBACK DEN (Vinge Lawfirm), I[da DAHLBORG (Wistrand Advokatbyra), Alexander
LARSSON (Lénsforsdkringar), Mikaela DAHLMAN TAMM (Svensk Forsékring),
Malin HOGBERG(Swedish Club), Mattias WIDLUND (Skarp Advokatbyra), Annica
BORJESSON (Mags Advokatbyra), Anders LEISSNER (Vinge Lawfirm).

CMO Titulary Members:
Lars BOMAN, Lars GORTON, Méns JACOBSSON,
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SWITZERLAND

ASSOCIATION SUISSE DE DROIT MARITIME
SCHWEIZERISCHE VEREINIGUNG FUR SEERECHT

(Swiss Maritime Law Association)
c/o Stephan Erbe, ThomannFischer, Elisabethenstrasse 30, 4051 Basel.
Tel: +41 61 226 24 24 — Fax: +41 61 226 24 25 — E-Mail: erbe@thomannfischer.ch
www.swissmla.ch

Established: 1952

Officers:

President: Stephan Erbe, c/o ThomannFischer, Elisabethenstrasse 30, 4051 Basel; Tel.:
+41 61 226 24 24 — Fax: +41 61 226 24 25 — E-Mail: erbe@thomannfischer.ch

Vice-President: Raphael Brunner, c/o MME Legal, Zollstrasse 62, Postfach 1758, 8031 Ziirich;
Tel.: +41 44 254 99 66 — Fax: +41 44 254 99 60 — E-Mail: raphael.brunner@mme.ch

Treasurer: Andreas Bach, Mythenquai 50/60, Postfach, 8022 Ziirich.

Tel.: +41 43 285 39 84 — Fax: +41 43 282 39 84 — E-Mail: andreas_bach@swissre.com

Secretary: Raphael Brunner, c/o MME Legal, Zollstrasse 62, Postfach 1758, 8031 Ziirich;
Tel.: +41 44 254 99 66 Fax: +41 44 254 99 60 — E-Mail: raphael.brunner@mme.ch

CMI Honorary Officer:
Alexander VON ZIEGLER — Secretary General Honoris Causa

CMI Titulary Members:

Andreas BACH., Dr. Thomas BURCKHARDT, Dr. Regula HINDERLING, Dr. Vesna
POLIC FOGLAR Prof. Dr. Alexander VON ZIEGLER

Membership:
25

TANZANIA
MARITIME LAW ASSOCIATION OF TANZANIA

1st Floor, International Commercial Bank, Plot No. 794/87, Morogoro Road/Jamhuri
Street P.O. Box 11472 DAR ES SALAAM, TANZANIA; Mobile: +255 713 254 602
— Tel/Fax: +255 22 2134531
E-mail: ibrabendera@yahoo.com; mlat.tz@yahoo.com

Established: 2016

Officers:

President: Prof. Dr.COSTA RICKY MAHALU Haile Selassic Road 100 Masaki,
Kinondoni District, DAR ES SALAAM TANZANIA

Vice President Zanzibar: Mr. SALIM MNKONIJE — Mob:+255 777 412585,+255 719 487
485 — E-mail: salimmnkonje2@yahoo.co.tz
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Vice President Tanzania Mainland: Dr. TUMAINI SHABANI GURUMO — Mob: +255 777
009 928 — E-mail: tgurumo@yahoo.com

Secretary:Capt. IBRAHIM MBIU BENDERA - Mob: +255 713 254 602 —
E-mail: ibrabendera@yahoo.com

Treasurer: Mr. DONALD CHIDOWU — Mob: +255 784 252 700 — +255 764 596 596 —
E-mail: matichid@yahoo.com

Officers, Board Members: Mr. DILIP KESARIA — Mob: +255 784 780 102 —
E-mail: dilip@kesarialaw.co.tz

Titulary Members:
Honorary Member: JOSEPH SINDE WARIOBA

TURKEY
DENIZ HUKUKU DERNEGI

(Maritime Law Association of Turkey)
All correspondence to be addressed to the Secretary General:
Adv. Sevilay KURU, NSN Law Office, Altunizade, Burhaniye Mah. Atilla Sok. N o: 6
Uskudar, Istanbul, Turkey. Mobile: +90.532.214 33 94 — E-mail: sevilay kuru@nsn-law.com

Established: 1988

Officers:

President: Prof. Dr. Emine YAZICIOGLU, Istanbul Universitesi Hukuk Fakultesi, Deniz
Hukuku ABD, 34116 Beyazit, Fatih, Istanbul, Turkey. Mobile: +90.532.495 28 27 —
E-mail: emnyzcgl@gmail.com

Vice Presidents:

Prof. Dr. Didlem ALGANTURK LIGHT, Halk Cad. No: 41 K. 4 D.11 Uskiidar
fstanbul Mobile: +90.532.252 .04 98 — E-mail:didemlight@gmail.com

Assoc.Prof.Dr. Ecehan Yesilova ARAS, Cumhuriyet Bul. No:99/8-20 Pasaport-Alsancak,
Izmir, Turkey, Mobile: +90 532 591 84 41 — E-mail: ecehany@yahoo.com

Treasurer: Av. Sertag SAYHAN, SAYHAN Law Office, Buyukdere Cad., Pekin Apt No.5,
Daire 3, 34384 Sisli, Istanbul, Turkey. Mobile: +90.532.283 96 97 — E-mail: sertac.sayhan@
sayhan.av.tr

Secretary General: Av. Sevilay KURU, NSN Law Office, Altunizade, Burhaniye
Mah. Atilla Sok. No: 6 Uskudar, Istanbul, Turkey. Mobile: +90.532.214 33 94 —
E-mail: sevilay.kuru@nsn-law.com

Members of the Board:

Prof. Dr. Nil Kula DEGIRMENCI, Dokuz Eyliil Universitesi, Tinaztepe Yerleskesi,
Denizcilik Fakiiltesi, oda no:206, 35160, Buca-izmir, Turkey. Mobile: +90 533 361 53
91 — E-mail: nilkuladegirmenci@gmail.com

Assoc. Prof. Dr. Ciineyt SUZEL, Istanbul Bilgi Universitesi Hukuk Fakiiltesi, Santral
Istanbul Yerleskesi, Eytipsultan, Istanbul, Turkey. Mobile: +90 532 564 45 21 —
E-mail: cuneytsuzel@yahoo.com
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UKRAINE

UKRAINIAN MARITIME BAR ASSOCIATION

39, Troyitskaya street, office 11, Odessa, Ukraine, 65045
For correspondence: Ukraine, 04116, Kyiv city, prospect Peremohy, 26, office 109,
UMBA c/o Rabomizo
Tel. +380 44 362 04 11— Email: office@umba.org.ua — Website: www.umba.org.ua

Established: 2006

Officers:

President: Denys RABOMIZO (Mr), Rabomizo law firm, Address: prospect Peremohy,
26, office 109, Kyiv city, 04116, Ukraine. Tel. +380 44 362 04 11. Email: denys@
rabomizo.com

Vice-President: Denys KESHKENTIY (Mr), Attorney-at-Law; Address: Troyitskaya
str., 39, office 11, Odessa, Ukraine, 65045. Tel. +380 67 732 75 55. Email: law@ukr.net

Members of the Executive Board:

Olena PTASHENCHUK (Mrs), Address for correspondence: Troyitskaya str., 39, office
11, Odessa, Ukraine, 65045. Email: office@umba.org.ua.

Evgeniy SUKACHEV (Mr), Black Sea Law Company, Senior Partner; Address: French
Boulevard 66/2 office 301, Odessa, Ukraine, 65062. Tel.+380 50 390 24 24. E-mail:
e.sukachev(@blacksealawcompany.com.

Olga SAVYCH (Mrs), Address for correspondence: 3/8, Kamanina str., Odessa, Ukraine,
65062. Email: olyegas@meta.ua.

Members of the Audit Committee:
Svitlana CHICHLUCHA (Mrs), Address for correspondence: Gordienko str., 33, kv. 15,
Odessa, Ukraine, 65000. Tel. +380 97 456 57 72. Email: lyra_6@ukr.net.
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UNITED KINGDOM
OF GREAT BRITAIN AND NORTHERN IRELAND

BRITISH MARITIME LAW ASSOCIATION

c/o Mr. Andrew D. TAYLOR, Reed Smith, The Broadgate Tower,
20 Primrose Street, London EC2A 2RS
Tel. +44 20 3116 3000 — Fax +44 20 3116 3999 — E-mail adtaylor@reedsmith.com —
www.bmla.org.uk

Established: 1908
Officers:
President: The Rt. Hon. Lord PHILLIPS OF WORTH MATRAVERS

Vice-Presidents:

The Rt. Hon. The Lord LLOYD OF BERWICK

The Rt. Hon. Lord Justice EVANS

The Rt. Hon. The Lord SAVILLE of NEWDIGATE

The Rt. Hon. The Lord CLARKE of Stone-cum-Ebony

The Rt. Hon. The Lord THOMAS of Cwmgiedd

The Rt. Hon. Lord Justice Longmore

The Rt. Hon. Lord Justice Gross

The Rt. Hon. Sir Richard Aikens

The Rt. Hon. Sir Stephen Tomlinson

The Rt. Hon. Sir David STEEL

Sir Peter GROSS

S.N. BEARE

PW. GRIGGS

Treasurer and Secretary: Andrew D. TAYLOR, Reed Smith, The Broadgate Tower, 20
Primrose Street, London EC2A 2RS. Tel. +44 20 3116 3000 — Fax +44 20 3116 3999 —
E-mail adtaylor@reedsmith.com.

CMI Titulary Members:

Stuart N. BEARE, Tom BIRCH REYNARDSON, Richard CORNAH, Colin DE LA
RUE., The Rt. Hon. Lord Justice EVANS, Patrick J.S. GRIGGS, Jonathan LUX, Olivia
MURRAY HAMER (née) , Francis REYNOLDS K.C., Andrew D. TAYLOR, David
W. TAYLOR, D.J. Lloyd WATKINS.

Membership:

Bodies represented: Association of Average Adjusters, British Insurance Brokers’
Association, British Ports Association, The Chamber of Shipping, Institute of
London Underwriters, Lloyd’s Underwriters’ Association, Protection and Indemnity
Associations, University Law Departments, Solicitors, Barristers and Loss Adjusters.
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UNITED STATES OF AMERICA

THE MARITIME LAW ASSOCIATION OF THE UNITED STATES

Barbara L. Holland
President of the Maritime Law Association of the United States
PO Box 10, Manhattan Beach, CA 90267
Office: (714) 632-6800 | Fax: (714) 632-5405
Website: www.mlaus.org

Established: 1899

Officers

President: Barbara L. Holland, COLLIER WALSH NAKAZAWA LLP, 450 Alaskan
Way South, Ste 200, Seattle, WA 98104; T: (206) 502-4251; F: (206) 502-4253; Email:
BARBARA .HOLLAND@CWN-LAW.COM

First Vice President: Grady S. Hurley, JONES WALKER LLP, 201 St. Charles Ave.,
New Orleans, LA 70170; T: (504) 582-8224; F: (504) 589-8224; Email: GHURLEY®@
JONESWALKER.COM

Second Vice President: James F. Moseley, Jr, MOSELEY PRICHARD PARRISH
KNIGHT & JONES, 501 West Bay St., Jacksonville, FL 32202; T: (904) 356-1306;
Email: IMOSELEYJR@MPPKJ.COM

Secretary: Edward J. Powers, WOODS ROGERS VANDEVENTERBLACK PLC,
WORLD TRADE CTR, 101 W. Main St., Ste 500, Norfolk, VA 23510; T: (757) 446-
8600; Email: ED.POWERS@WRVBLAW.COM

Treasurer: William Robert Connor III; 41 Oakwood Ave., Rye, NY 10580; T: (914) 419-
9054; F: (914) 967 8132; Email: WRCONNOR3AOL.COM

Membership Secretary: Alexander M. Giles, WHITEFORD TAYLOR & PRESTON
LLP, 7 Saint Paul St., Baltimore, MD 21202; T: (410) 347-8750; Email: AGILES@
WTPLAW.COM

Website and Technology Secretary: Lynn L. Krieger, COX WOOTTON LERNER
GRIFFIN & HANSEN LLP, 900 Front St., Ste 350, San Francisco, CA 94111; T: (415)
438-4600; F: (415) 438-4601;

Email: LKRIEGER@CWLFIRM.COM

Immediate Past President: David J. Farrell, Jr, FARRELL SMITH O’CONNELL,
2355 Main St., PO Box 186, S. Chatham, MA 02659; T: (508) 432-2121; Email:
DFARRELL@FSOFIRM.COM

2023-2025 Directors

Term Expiring 2023

Charles G. De Leo, DE LEO & KUYLENSTIERNA PA, Town Center One, 8950 SW
74 Court, Suite 1710, Miami, FL. 33156; T: (786) 332-4909; Email: CDELEO@
DKMARITIME.COM

Brian P.R. Eisenhower, HILL RIVKINS LLP, 45 Broadway, Ste 1500, New York, NY
10006-3793;

T: (212) 669-0617; Email: BEISENHOWER@HILLRIVKINS.COM

Anthony R. Filiato, SIGNAL MUTUAL INDEMNITY ASSOCIATION LTD, 64
Danbury Rd., Ste 200, Wilton, CT 06470, T: (203) 761-6057, Email: ANTHONY.
FILIATO@SIGNALMUTUAL.COM

Michael F. Sturley, UNIVERSITY OF TEXAS SCHOOL OF LAW, 727 East Dean
Keeton St., Austin, TX 78705-3299; T: (512) 232-1350; F: (512) 471-6988; Email:
msturley@law.utexas.edu.
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Term Expiring 2024

Carolyn Elizabeth (Betsy) Bundy, SKULD NORTH AMERICA INC, 757 Third Ave,
FL 25, New York, NY 10017; T: (212) 935-8061; M: (917) 804-5863; Email: BETSY.
BUNDY@SKULD.COM

Mark E. Newcomb, ZIM AMERICAN INTEGRATED SHIPPING SERVICES CO LLC,
5801 Lake Wright Dr, Norfolk, VA 23502; T: (757) 228-1340; F: (757) 229-9908 Email:
NEWCOMB.MARK@US.ZIM.COM

Jennifer M. Porter, THOMAS MILLER INSURANCE SERVCES, Four Embarcadero
Ctr. Ste 2650, San Francisco, CA 94111; T: (415) 343-0143; F: (415) 956-0685; Email:
JENNIFER.PORTER@THOMASMILLER.COM

William J. Riviere, PHELPS DUNBAR LLP, Canal Place, 365 Canal St., Ste 2000, New
Orleans, LA 70130; T: (504) 584-9343; Email: RIVIEREB@PHELPS.COM

Term Expiring 2025

Samuel P. BLATCHLEY; ECKLAND & BLANDO LLP; 22 Boston Wharf Rd., FL 7,
Boston, MA 02210; T: (401) 330-7417; Email: SBLATCHLEY@ECKLANDBLANDO.
COM

Ivan M. RODRIGUEZ; PHELPS DUNBAR LLP; 910 Louisiana St, Ste 4300, Houston,
TX 77002; T: (713) 225-7251; Email: IVAN.RODRIGUEZ@PHELPS.COM

Imran O. SHAUKAT, SEMMES BOWEN & SEMMES PC, 25 S. Charles St, Ste 1400,
Baltimore, MD 21201; T: (410) 576-4756; Email: ISHAUKAT@SEMMES.COM

Thomas M. WYNNE, INTERLAKE MARITIME SERVICES INC, 7300 Engle
Rd, Middleburg Heights, OH 44130; T: (440) 260-6928; Email: TWYNNE®@
INTERLAKEMS.COM

CMI Titulary Members

Charles B. ANDERSON, Patrick J. BONNER, Lawrence J. BOWLES, Lizabeth L.
BURRELL, Robert G. CLYNE, Martin DAVIES, Christopher O. DAVIS, Vincent M.
DE ORCHIS, David J. FARRELL Jr., William A. GRAFFAM, Raymond P. HAYDEN,
Barbara L. HOLLAND, Chester D. HOOPER, Grady S. HURLEY, John D. KIMBALL,
Manfred W. LECKSZAS, David W. MARTOWSKI, Warren J. MARWEDEL,
Howard M. McCORMACK, Francis X. NOLAN III, Gregory W. O’NEILL, Robert
B. PARRISH, Winston E. RICE, Thomas S. RUE, Michael F. STURLEY, Alan VAN
PRAAG, Harold K. WATSON

Membership
2293
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URUGUAY

ASOCIACION URUGUAYA DE DERECHO MARITIMO

Colon 1580 1st Floor Montevideo / URUGUAY
Karen SCHANDY; Telephone: +598 29150168; Facsimile +598 29163329; E-mail:
PRESIDENTE@AUDM.COM.UY
www.audm.com.uy

Established: 1971 (reopened 1985)
Officers:

President term 2023: Florencia SCIARRA, email: florencia@sciarra.com.uy

President next term 2024: Leandro VIDAL, email: lvidal@yvidalaguirre.com

Secretary: Graciela SPOTURNO; Email: graciela.spoturno@gmail.com — secretaria@
audm.com.uy

Treasurer: Virginia CROSA; Email: verosa@vidalaguirre.com

Vowels:

Alejandro Laborde
Alejandro Sciarra
Karen Schandy
Daniel Paz

Monica Ageitos
Fernando Aguirre
Horacio Rau

Andrea Signorino
Florencia Sciarra (2024)
Leandro Vidal (2023)

VENEZUELA
ASOCIACION VENEZOLANA DE DERECHO MARITIMO

(Comité Maritimo Venezolano)
Avenida Circunvalacion del Sol, Edificio Santa Paula Plaza I
Piso 4 — Oficina 405. Santa Paula, Caracas 1060
Tel work/Fax: +58 212 8167057
E-mail: asodermarven@gmail.com — Website: www.avdm-cmi.com

Established: 1977
Officers:

President: Gustavo Adolfo OMANA PARES, Urb. Los Cortijos de Lourdes, Calle Hans
Neumann, Edif. Corimon PB. Tel: +58 212-2399031 /Tel Home: +58 212 945-0615 /
Mobile/Cellular: +58 414-1150611 — E-mail: gaopar@gmail.com , gomana@giranlaw.
com

Immediate Past President: José Alfredo SABATINO PIZZOLANTE, Sabatino
Pizzolante Abogados Maritimos & Comerciales, Centro Comercial “Las Valentinas”,
Nivel 2, Oficinas 12 y 13 Calle Puerto Cabello, Puerto Cabello 2050, Estado Carabobo.
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Tel/Fax: +58 242-3618159 / 3614453 / +58 412 4210545 / 4210546 - Mobile/Cellular:
+58 412 4210036 / +507-6469 1784 — E-mail: jose.sabatino@sabatinop.com

Vice President: Julio Alberto PENA ACEVEDO, Av. Francisco de Miranda con 2 av.
Campo Alegre, Edificio “LAINO”, Oficina 32. Chacao, Caracas 1060, Tel home:
+58 212 9432291 / Tel work: +58 212 2635702 / Mobile/Cellular: +58 414 4405578 —
E-mail: jualpeac@gmail.com

Secretary General: Juan José ITRIAGO PEREZ, Clyde & Co, 1221 Brickell Avenue,
16th Floor, Miami, FL 33131, USA. Tel: +1(786) 812 6161 / Mobile: +1(954) 598 2970 —
E-mail: juan.itriago@clydeco.com

Alternative Secretary General: Juan Jos¢ BOLINAGA SEFARTY, CARGOPORT
TRANSPORTATION CA and BOLINAGA & BLANCO, Centro Profesional Santa
Paula, Torre B, Piso 10, oficina 1004. Tel: +58 414 2416298 / +58 212 9857822 — E-mail:
jbolinaga@cargoport.com

Treasurer: Lila Concepcion OLVEIRA HERNANDEZ, Despacho de Abogados Olveira
y Asociados, Ave. Mérida, Qta. Edith, Urbanizacion Las Palmas, Caracas, 1050,
Venezuela. Tel: +58 212 7931464 / Mobile: +58 412 7347722 — E-mail: lilacolveira@
hotmail.com; lilaolveiralawyer@gmail.com

Alternative Treasurer: Francisco CARRILLO, Escritorio Carrillo & Alvarez S.C.,
Esquina de Jesuitas, Torre Bandagro, Piso 8 — Ofic. 8-1 y 8-5, Caracas, Venezuela;
Tel: +58 212 8610578 / Mobile: +58 412 2008676 — E-mail: carrilloalvarez.abogados@
gmail.com

Directors:

Maritime Legislation: Ricardo MALDONADO PINTO, Hexa Legal, Torre Humboldt,
Piso 8, Ave. Rio Caura, Prados del Este, Baruta, Caracas, Venezuela. Tel: +58 212
9785060 / Mobile: +58 414 3684563 — E-mail: rmaldonado@hexa-legal.com

Insurance: José Manuel VILAR BOUZAS, SOV Consultores S.C., 4ta Avenida con
8va Transversal de Altamira, Quinta Villa Casilda, Caracas, Venezuela. Tel: +58 212
2630441 / Tel: +58 212 2639140 — E- mail: josevilarl3@sovconsultores.com.ve

Shipping Matters: Ivan Dario SABATINO PIZZOLANTE, Sabatino Pizzolante
Abogados Maritimos & Comerciales, Centro Comercial “Las Valentinas”, Nivel 2,
Oficinas 12 y 13 Calle Puerto Cabello, Puerto Cabello 2050, Estado Carabobo. Tel/Fax:
+58 242-3618159 / 3614453 / +58 412 4210545 / 4210546 — Mobile: +58 412 3425555 —
E-mail: ivan.sabatino@sabatinop.com

Port and Customs Matters: Yelitza SUAREZ, Al Asesoria Integral, Centro Comercial El
Hatillo, Piso 11, Ofic. 11-17, Caracas, Venezuela. Tel: +58 212 9619789 / Mobile: +58
414 2613868 — E-mail: yelitzasuarez@gmail.com

Publications and Events: Cristina Alejandra MUJICA PERRET-GENTIL, Clyde & Co,
Avenida Circunvalacion del Sol, Edificio Santa Paula Plaza I, Piso 4, Oficina 405.
Urbanizacion Santa Paula, Caracas, 1061, Venezuela. Tel: 0212-8167057 / Mobile:
+58-424-2285010 — E-mail: cristina.mujica@clydeco.com.ve

Alternate Directors:

Andreina CRUCES VIVAS, Atlas Marine C.A., Av. Francisco de Miranda, Torre
Provincial A, Piso 11, Oficina 111, Chacao, Venezuela. Tel: +58 414 9147047 / +58
424 2237261 — E-mail: andreinacruces@gmail.com; andreina.cruces@atlasmarine.net

Angeles Gabriela RODRIGUEZ CORDOVA, LegalMaritimo Consulting & Coaching,
C.A., Avenida Las Palomas, Puerto Pesquero Las Lonjas, Edificio Rio Manzanares,
Oficina 2, Cumana, Venezuela. Tel: +58 414 1992148 — Mobile: +58 414 7952962 —
E-mail: angelesrc@legalmaritimo.com

Argenis Javier RODRIGUEZ GOMEZ, Urb. Los Ruices, Calle A, Residencias
Vilma, Caracas, Miranda, 1071, Venezuela, Mobile +58 424 2735504 — E-mail:
argenisjrodriguezg@gmail.com
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Council of former Presidents:

Luis COVA-ARRIA, Luis Cova Arria & Associados (Abogados-Lawyers), Former
President and Founder of the Venezuelan Maritime Law Association (Comité
MaritimoVenezolano), Multicentro Empresarial del Este, Torre Libertador. Nucleo
“B”. Ofi. 151-B, Av. Libertador. Chacao, Caracas. Venezuela, Zona Postal 1060,
Tels: (+58 212) 2659555 / 2611047 / 2674587 / 9877040 — Mobile/Whatsapp (+58 412)
6210247 — E-mail: luis.cova@luiscovaa.com.

Wagner ULLOA-FERRER, Matheus & Ulloa, Maritime Lawyers (1977), Av. Francisco
de Miranda, Torre Provincial B, Piso 1, Oficina 1-3, Chacao, Caracas, 1060, Venezuela.
E-mail: wagner.ulloa@matheusulloa.com; wagner.ulloal807@gmail.com

Freddy BELISARIO CAPELLA, 23 WBONNY BRANCH ST., SPRING. TX 77382 -2621.
Tel./fax +58 212 3352536; +1 832 9938769 — E-mail: belisariocapella@gmail.com

Omar FRANCO-OTTAVI, Carrera 7, Centro Comercial “Casco Viejo”, of. 4, Lecherias,
Puerto La Cruz, Edo. Anzoategui 6016, Tel.: +58 414 8132358; +58 414 8132340; +58
2818390 — E-mail: legalmar50@yahoo.com , Legamar50.of@gmail.com

Alberto LOVERA VIANA, Ave. Principal Urb. Playa Grande, Conjunto Residencial
Los Delfines, Apto. N° D1-14-1, Catia La Mar, Estado Vargas. Z.P. 1162; Tel: (58-212)
951.21.06 — E-mail: lovera.alberto@gmail.com

Francisco VILLARROEL RODRIGUEZ, Tel.: +58 212 9530345, +58 414 3233029,
Tribunal Superior Maritimo, Torre “FALCON?”, Piso 3, Av. Casanova, Bello Monte,
Caracas, 1050 — E-mail: Venezuelanlaw@gmail.com

Aurelio FERNANDEZ-CONCHESO, Clyde & Co, Avenida Circunvalacion del Sol, Edificio
Santa Paula Plaza I, Piso 4, Oficina 405. Urbanizacion Santa Paula, Caracas, 1061,
Venezuela. Tel: 0212-8167057 / Tel: 0212-8167549 — E-mail: aurelio.fernandez-concheso@
clydeco.com.ve

José Alfredo SABATINO PIZZOLANTE, Sabatino Pizzolante Abogados Maritimos &
Comerciales, Centro Comercial “Las Valentinas”, Nivel 2, Oficinas 12 y 13 Calle Puerto
Cabello, Puerto Cabello 2050, Estado Carabobo. Tel/Fax: +58 242-3618159 / 3614453
/ +58 412 4210545 / 4210546 — Mobile/Cellular: +58 412 4210036 / +507-6469 1784 —
E-mail: jose.sabatino@sabatinop.com

CMI Titulary Members:

Freddy J. BELISARIO-CAPELLA, Maria Grazia BLANCO, Luis CORREA-PEREZ,
Luis COVA ARRIA, Aurelio FERNANDEZ-CONCHESO, Omar FRANCO OTTAVI,
Alberto LOVERA VIANA, Patricia MARTINEZ DE FORTOUL, Eugenio MORENO,
Gustavo Adolfo OMANA PARES, Julio Alberto PENA ACEVEDO, Rafael REYERO
ALVAREZ, José¢ Alfredo SABATINO PIZZOLANTE, Yelitza SUAREZ, Wagner
ULLOA FERRER and Francisco VILLARROEL RODRIGUEZ.
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MEMBERS HONORIS CAUSA

Rosalie BALKIN
CMI Secretary-General/ Director Legal Affairs & External Relations Division, IMO
(ret), E-mail rosaliebalkinl@gmail.com

Stuart BEARE
24, Ripplevale Grove, London N1 1HU, United Kingdom. Tel.: +44 20 7609.0766 —
E-mail: stuart.beare@btinternet.com

Gerold HERRMANN
United Commission on International Trade Law, Vienna International Centre, P.O. Box
500, A-1400 Vienna, Austria. Fax (431) 260605813.

Bent NIELSEN, Lawyer, Nordre Strandvéj 72A, DK-3000 Helsinger, Denmark. Tel.: +45
3962.8394 — E-mail: bn@helsinghus.dk

Alfred H. E. POPP, C.M,, K.C.
594 Highland Avenue, Ottawa, ON K2A 2KI1, Canada. Tel.: 613-990-5807 — Fax:
613-990-5423 — Email: poppa@distributel.net.
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TITULARY MEMBERS

Mitsuo ABE
Attorney at Law, Abe Law Firm, 2-4-13-302 Hirakawa-Cho, Chiyoda-ku, 102-0093,
Tokyo, Japan. Tel.: (81-3) 5275.3397 — Fax: (81-3) 5275.3398

Manuel ALBA FERNANDEZ

Associate Professor of Commercial Law at Carlos III University of Madrid, member of the
Executive Council of the Spanish Maritime Law Association, ¢/Madrid 126, 28903, Getafe
(Madrid, Spain). Tel.: +34 91 624 57 69. Email: malba@der-pr.uc3m.es.

Eduardo ALBORS MENDEZ

Partner Albors Galiano Portales, CMI EXCO Members, Principe de Vergara, 36, 28001
Madrid, Spain. Tel.: +34 91 435 66 17 — Fax +34 91 576 74 23 — E-mail ealbors@
alborsgaliano.com.

Jos¢ M. ALCANTARA GONZALEZ

Maritime lawyer in Madrid, Director of the Law firm AMYA, Arbitrator, Average Adjuster,
Past President of the Spanish Maritime Law Association, Executive Vice-President of the
Spanish Association of Maritime Arbitration, Past President of the Iberoamerican Institute
of Maritime Law. Office: Leonardo da Vinci Square, 3. 5B. 29018 — Malaga, Spain.

Tel.: +34 91 548.8328 — Fax: +34 91 548.8256 — E-mail: alcantara@amya.es

Charles B. ANDERSON

Skuld North America Inc., 317 Madison Avenue, Suite 708, New York, NY 10017, U.S.A.
Tel.: +1 212 758.9936 — Fax: +1 212 758.9935 — E-mail: NY @skuld.com — Web: www.
skuld.com

Hon. W. David ANGUS, K.C., Ad. E.

Past President of the Canadian Maritime Law Association, 1155 René Lévesque Blvd.
West, Suite 2701, Montréal, Québec H3B 2K8, Canada. Direct phone: (514) 397.0337 —
Fax: (5§14) 397.8786 — Cellular: (514) 984.6088 — E-mail: dangus@bellnet.ca

Ignacio ARROYO

Advocate, Ramos & Arroyo, Professor at the University of Barcelona, Past President of the
Spanish Maritime Law Association, General Editor of “Anuario de Derecho Maritimo”,
Paseo de Gracia 92, 08008 Barcelona 8, Spain. Tel.: (93) 487.1112 — Fax (93) 487.3562 —
E-mail: rya@rya.es

David ATTARD

Professor, Former Director of International Maritime Law Institute, P O Box 31, Msida,
MSD 01, Malta. Tel.: (356) 310814 — Fax: (356) 343092 — E-mail: attard@lawyer.com
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Iria Isabel BARRANCOS

Amya Barrancos y Henriquez, Street 39 and Cuba Avenue, Tarraco Building, 4th Floor,
Panama City. P.O. Box 0843-00742, Balboa, Ancon, Republic of Panama. Tel.: (507) 277-
7615 - 277-7608 — Fax: (507) 277-7630 — Website http://www.amya.es

Freddy BELISARIO-CAPELLA

Venezuelan lawyer, Master in Admiralty Law Tulane University, U.S.A., Professor in
Maritime Law in the Central University of Venezuela, VMLA’s Director, 23 W BONNY
BRANCH ST., SPRING. TX 77382 - 2621.Tel./fax +58 212 3352536; +1 832 9938769 —
E-mail: belisariocapella@gmail.com

Cécile BELLORD

Directeur Juridique & Assurances ,Louis Dreyfus Armateurs S.A.S. 21, quai Gallieni
92158, Suresnes Cedex. Tel.: +33 1 70.38.60.95 —E-mail: cecile.bellord@lda.fr

Giorgio BERLINGIERI

Advocate, President of the Italian Maritime Law Association, Vice President Honoris
Causa of the CMI, 10 Via Roma, 16121 Genoa, Italy. Tel.: +39 010 8531407 — Fax: +39
010 594805 — E-mail: presidenza@aidim.org — www.aidim.org — giorgio.berlingieri@
advant-nctm.com — www.advant-nctm.com

Tom BIRCH REYNARDSON
Member of the CMI Executive Council Birch Reynardson & Co, 5th Floor, 42 Trinity Square,
London, EC3N 4 DJ, London, Tel: (+44) 07780 543 553, Email: tbr@birchreynardson.com

Michael J. BIRD
Past President of the Canadian Maritime Law Association, 3057 W. 32nd Avenue,
Vancouver, B. C. V6L 2B9 Canada. Tel: (604) 266-9477 — E-mail: mjbird@shaw.ca

Maria Grazia BLANCO

Bolinaga & Blanco, C.A., Av. 1 con calle 15, Res. Puerta de Hierro, Los Samanes, Torre A,
Piso 3, oficina 34. Tel: +58 424-2525022 — E-mail: mgbblanc@gmail.com

Giorgia M. BOI
Advocate, Professor at the University of Genoa, Via Roma 5/7, 16121 Genoa, Italy. Tel.:
+39 010 565288 — Fax: +39 010 592851 — E-mail studiolegaleboi@gmail.com

Philippe BOISSON

Président honoraire de 1’Association Frangaise du Droit Maritime Consultant et Arbitre
maritime, Vice-Président de la Chambre Arbitrale Maritime de Paris, 20B, Route de Bergues
59380 BIERNE, France, Mobile: +33 6 80 67 66 12, E-mail: phbmarlaw@gmail.com

P. Jeremy BOLGER
Borden Ladner Gervais LLP, Suite 900, 1000 de La Gauchetiére Street West, Montreal, QC
H3B 5H4, Canada. Tel: +1 514 954 3119 — E-mail: jbolger@blg.com

Lars BOMAN

Lawyer, Senior Partner in Law Firm Morssing & Nycander, P.O.Box 7009, SE-10386
Stockholm, Sweden. Tel: +46 8 407.0911 — Fax: +46 8 407.0910 — Email: lars.boman@
mornyc.com
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Pierre BONASSIES

Professeur (H) a la Faculté de Droit et de Science Politique d’Aix-Marseille, 7, Terasse St
Jérome, 8 avenue de la Cible, 13100 Aix-en-Provence, France. Tel.: (4) 42.26.48.91 — Fax:
(4) 42.38.93.18 — E-mail: pierre.bonassies@wanadoo.fr

Patrick J. BONNER

Past President of the USMLA, Freehill Hogan & Mahar LLP, 80 Pine Street, New York,
NY 10005-1759, USA. Tel: +1 212-425-1900 — Fax: +1 212-425-1901 — Website: www.
freehill.com — Email: bonner@freehill.com

Lawrence J. BOWLES
Partner, McLaughlin & Stern, 260 Madison Avenue, New York, NY 10016, USA. Tel.:
(212) 4481100 — E-mail: Ibowles@mclaughlinstern.com

Hartmut von BREVERN
Johnsallee 29, 20148 Hamburg, Germany. E-mail: hartmut.brevern@gmail.com

Tom BROADMORE

Past President of the Maritime Law Association of Australia and New Zealand, Barrister,
PO Box 168, Wellington, New Zealand. Tel.: +64 4 499.6639 — Fax: +64 4 499.2323 —
E-mail: tom.broadmore@waterfront.org.nz

Thomas BURCKHARDT

Docteur en droit et avocat, LL.M., (Harvard), ancien juge suppléant a la Cour d’appel de
Bile, Simonius & Partner, Aeschenvorstadt 67, CH-4010 Basel, Suisse. Tel.: (61) 2064.545
— Fax: (61) 2064.546 — E-mail: burckhardt@advokaten.ch

Lizabeth L. BURRELL

Past President of the Maritime Law Association of the United States, Curtis, Mallet-
Prevost, Colt & Mosle LLP, 101 Park Avenue, New York, NY 10178-0061, USA. Tel.:
(212) 696.6995 — Fax: (212) 368.8995 — E-mail: Iburrell@curtis.com

Pedro CALMON FILHO

Lawyer, Professor of Commercial and Admiralty Law at the Law School of the Federal
University of Rio de Janeiro, Pedro Calmon Filho & Associados, Av. Franklin Roosevelt
194/8, 20.021 Rio de Janeiro, Brasil. Tel.: (21) 220.2323 — Fax: (21) 220.7621 — Tlx:
2121606 PCFA BR — E-mail pedro.calmon@pcfa.com.br

Alberto C. CAPPAGLI

Doctor of Juridical Sciences, lawyer, Past-Professor of Maritime Law at the University of
Buenos Aires, President of the Argentine Maritime Law Association, of-counsel of Marval,
O’Farrell & Mairal, Leandro N. Alem 882, (C1001AAQ) Buenos Aires, Argentina. Tel.
+54 11 4310 0100 (ext. 2036) — E-mail: acc@marval.com

Artur Raimundo CARBONE

President of the Brazilian Maritime Law Association, Law Office Carbone, Av. Rio Branco,
109/14° floor, Rio de Janeiro, CEP 20040-004 RJ-Brasil. Tel.: (5521) 2253.3464 — Fax:
(5521) 2253.0622 — E.mail: ejc@carbone.com.br
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Sergio M. CARBONE

Avocat, Professeur Emérite 4 1’Université de Génes, Via Assarotti 20, 16122 Génes, Italy.
Tel.: +39 010 810.818 — Fax: +39 010 870.290 — E-mail: carbone@cdpplex.it

Javier Andres CARDOSO ANDRADE,
Junin 105, Apolo River Tower Bldg., 6th Floor, Guayaquil - Ecuador. Tel.: 2560100 ext.
223— E-mail: jcardoso@apolo.ec

Francisco CARREIRA-PITTI
55" Street no. 225 CARPIT Bldg., El Cangrejo, Panama, Republic of Panama. Tel.: +507
269.2444 — Fax: +507 263.8290 — E-mail: paco@carreirapitti.com — carreirapitti@gmail.com

Nelson CARREYO COLLAZOS
P.O. Box 8213, Panama 7, Republic of Panama. Tel.: +507 264.8966 — Fax: +507 264.9032
— E-mail: astral@cableonda.net

Victor CARRION AROSEMENA

Lawyer, LL.M. (Soton); LL.M. (Columbia), Lecturer on Maritime and Insurance law, Junin
105 y Malecon, Apolo River Tower, 6th Floor, Guayaquil, Ecuador.Tel: + 593 991260589
- Email: vearrion@apolo.ec; vico_carrion@hotmail.com

Kenneth J. CARRUTHERS
The Hon. Kenneth Carruthers, Past President of the Maritime Law Association of Australia
and New Zealand.

Jesis CASAS ROBLA

Partner at Casas & Garcia-Castellano. Abogados (www.casasabogados.com) , ¢/ Goya,
18/3° Izquierda 28001 Madrid, Spain. Tel + 34 91 3573384 — E-mail: jesus.casas@
casasabogados.com

Gian CASTILLERO GUIRAUD

Arias, Fabrega & Fabrega PH Plaza 2000 Building, 50th Street, PO Box 0816-01098, Panama,
Republic of Panama. Tel.: (507) 205.7000/205.7016 — Fax: (507) 205.7001/205.7002 —
E-mail: gian@arifa.com

Diego Esteban CHAMI

PhD in Law from the University of Buenos Aires. Maritime Law Professor at the University
of Buenos Aires Law School (www.comission311.com.ar). Secretary of the Argentine
Maritime Law Association, Senior Partner of Estudio Chami-Di Menna y Asociados,
Libertad N° 567, 4th floor, 1012 Buenos Aires, Argentina. Tel: +54 11 4382.4060 — Fax
+54 11 4382.4243 — Email: diego@chami-dimenna.com.ar; www.chami-dimenna.com.ar

Robert G. CLYNE

Past President of the Maritime Law Association of the United States, Executive Vice
President and General Counsel, American Bureau of Shipping, 1701 City Plaza Drive,
Spring, Texas 77389 Tel.: +1 281 877-5989 —E-mail: rclyne@eagle.org

Richard CORNAH
Past Chairman of the Association of Average Adjusters 2008/9 and 2020. Richards Hogg
Lindley, Email richard.cornah@rhl-ct.com
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Eugenio CORNEJO LACROIX
Lawyer, Hernando de Aguirre 162, Of. 1202, Providencia, Santiago, Chile. Tel. : +56 2
22342102 — 22319023 — Email: eugeniocornejol@cornejoycia.cl

Luis CORREA-PEREZ
SCORT C.A., Corretaje de seguros. Av. Mara, CC Macaracuay Plaza, Nivel C2, local 22,
Caracas — E-mail: scort@movistar.net.ve, luissantiagocorrea@yahoo.es

Luis COVA-ARRIA

Luis Cova Arria & Associados (Abogados-Lawyers), Former President and Founder of
the Venezuelan Maritime Law Association (Comité MaritimoVenezolano), Multicentro
Empresarial del Este, Torre Libertador. Nticleo “B”. Ofi. 151-B, Av. Libertador. Chacao,
Caracas. Venezuela, Zona Postal 1060, Tels: (+58 212) 2659555 / 2611047 / 2674587 /
9877040 — Mobile/Whatsapp (+58 412) 6210247 — E-mail: luis.cova@luiscovaa.com

Peter J. CULLEN

Attorney, avocat, arbitrator (Fellow of the Chartered Institute of Arbitrators, FCIArb), Past
President of the Canadian Maritime Law Association, Senior Counsel with Brisset Bishop,
1002 rue Sherbrooke Ouest, Suite 2110, Montreal, Qc H3A 3L6, Canada, tel: (514) 373-4952,
mob: (514) 812-0964, Fax: (514) 393-1211, E-mail pjcullen@brissetbishop.com

Christopher O. DAVIS

President of the CMI, Shareholder, Baker, Donelson, Bearman, Caldwell & Berkowitz, PC,
201 St. Charles Avenue, Suite 3600, New Orleans, LA 70170, U.S.A. Tel.: +1 504 566.5251
— Fax: +1 504 636.3951 — Mobile: +1 504 909.2917 — E-mail: codavis@bakerdonelson.
com — Website: www.bakerdonelson.com

Enrique DE ALBA ARANGO

Morgan & Morgan, MMG Tower, 23th Floor, Ave. Paseo del Mar, Costa del Este, P.O.
Box 0832-00232 World Trade Center, Panama, Republic of Panama. Tel.: (507) 265.7777
— Fax: (507) 265.7700 — E-Mail: dealba@morimor.com

Vincent DE BRAUW
Lawyer, de Brauw B.V ; Arubalaan 7, 1213 VE, Hilversum Tel.: (+31) 035 685 3384 —
vdebrauw@hotmail.com

Colin de la RUE
Solicitor, Tel.: (20) 7481.0010— Fax: (20) 7481.4968 — E-mail: colin.delarue@incelaw.com

Philippe DELEBECQUE
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275567, E-mail vev@kvlex.gr

Antoine VIALARD

Professeur h. de Droit Maritime a la Faculté de Droit, des Sciences Sociales et Politiques de
I’Université de Bordeaux — 20 Hameau de Russac, 33400 Talence. Tel.: +33 5.24.60.67.72
— E-mail: eavialard@me.com

Ricardo VIGIL TOLEDO

LL.M., (London) Advocate, Past President of the Peruvian Maritime Law Association,
Former Chief of Maritime Legislations, UNCTAD, Mariscal Miller 2554, Lima 14, Peru.
Tel.: (51-1) 422.3551 — Fax (51-1) 222.5496 — E-mail: vigiltoledo@msn.com

Michael VILLADSEN
The law firm Villadsen & Fabian-Jessing, Vestergade 48 K, DK-8000 Aarhus C, tel.
+45 8613 6900 — Fax +45 8613 6901

Francisco VILLARROEL

Lawyer, professor and Superior Judge Emeritus. Address: Torre América, piso 3, oficina
307, avenida Venezuela. Caracas 1050. Venezuela. Tel: +584143233029 / +16132984214
— E-mail: venezuelanlaw(@gmail.com

Igor VIOLL.M.
Lecturer at the University of Rijeka Faculty of Maritime Studies, Studentska 2, 51000
Rijeka. Tel. +385 51 338.411 — Fax: +385 51 336.755 — E-mail: vio@pfri.hr
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Henri VOET Jr.
Docteur en Droit, Dispacheur, Henry Voet-Genicot, Kipdorp, 53,2000, Antwerpen 1,
Belgique. Tel.: (3) 218.7464 — Fax: (3) 218.6721.

Alexander von ZIEGLER

Member of the Executive Council of the CMI, Associate Professor (Titularprofessor) at
the University of Zurich, Doctor of Law, LL.M. in Admiralty (Tulane), Attorney at Law,
President of the Swiss Maritime Law Association, Partner of Schellenberg Wittmer Ltd.,
Lowenstrasse 19, Postfach 2201, CH-8021 Ziirich, Suisse. Tel.: +41 44 215.5252 — Fax:
+41 44 215.5200 — E-mail: alexander.vonziegler@swlegal.ch

Dr. Katerina VUSKOVIC

President of Peruvian Maritime Law Association, Calle Contralmirante Montero (Ex-
Alberto del Campo) 411, Magdalena del Mar, Lima 17, Peru. E-mail: vuskovic@vyalaw.
com.pe

Tilo WALLRABENSTEIN

Lawyer LL.M. (East Anglia), Secretary German Maritime Law Association, Senior Legal
Counsel and Member of the Executive Board, Verband Deutscher Reeder, Burchardstr.
24, 20095 Hamburg, Tel.: +49 (40) 35097-231, Mob.: +49 (0) 162 20 222 13, Fax:
+49 (40) 35097-311-314, E-Mail: wallrabenstein@reederverband.de

D. J. Lloyd WATKINS
Barrister, Ty Nant, Cwm Farm Lane, Sketty, Swansea SA2 9AU, England.

Harold K. WATSON

Past President of the United States MLA, Chaffe McCall LLP, 801 Travis, Suite 1910,
Houston, TX 77002. Tel.: +1 713 546-9800 — Fax: +1 713 546-9806 — E-mail: watson@
chaffe.com

Tomonobu YAMASHITA
Professor Emeritus, University of Tokyo, Sekimae 5-6-11, Musashinoshi, Tokyo 180-0014,
Japan. E-mail: toyamashita@jcom.zaq.ne.jp

Prof. Yuzhuo SI
Former President of Dalian Maritime University, No.1 Linghai Road, Dalian, Liaoning,
116026, P.R. China. Tel: +86 0411 4671611 — Email: siyuzhuo@gmail.com

José ZAPICO MACKAY
Lawyer, San Sebastian 2807 — Of. 615, Las Condes, 7550180, Santiago, Chile, Tel.: +56 9
92357968 — Email: jmz@mackaycia.cl

Stefano ZUNARELLI

Advocate, Professor of maritime law at the University of Bologna, Via Santo Stefano 43,
40125 Bologna, Italy. Tel.: +39 051 2750020 — Fax: +39 051 237412 — E-mail: stefano.
zunarelli@studiozunarelli.com
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CONSULTATIVE MEMBERS

Intergovernmental Organizations

INTERNATIONAL MARITIME ORGANIZATION (IMO) (UNITED NATIONS)
Dr Dorota Lost-Sieminska

Director, Legal Affairs & External Relations Division

4 Albert Embankment

London SE1 7SR United Kingdom

Tel Direct Line: +44 (0) 20 7587 3171

E-mail: dlost@imo.org

Website: www.imo.org

INTERNATIONAL O1L PoLLuTioN CoMPENSATION Funps — IOPC Funps
Mr. José Maura, Director

4 Albert Embankment

London SE1 7SR United Kingdom

Tel: +44 (0) 20 7592 7111

E-mail: info@iopcfunds.org

Website: www.iopcfunds.org

Other International Organizations

ASSOCIATION MONDIALE DE DISPACHEURS — AMD — INTERNATIONAL AVERAGE ADJUSTERS
Secretariat

16 Avenue Royale

1330 Rixensart Belgium

secretariat@amdadjusters.com

www.amdadjusters.com

THE ASSOCIATION OF AVERAGE ADJUSTERS

Secretariat - Charles Taylor Insurance Services Limited

The Minister Building 21 Mincing Lane, London EC3R 7AG
United Kingdom

Website: https://www.average-adjusters.com

E-mail: admin@average-adjusters.com, ann@annwaite.co.uk

ARAB SOCIETY OF MARITIME AND COMMERCIAL LAw

Prof. Nader M. IBRAHIM, LL.D.

Professor of Commercial & Maritime Laws

Arab Academy for Science, Technology and Maritime Transport.
P.O. Box 1029, Alexandria, Egypt.

Email: nader.ibrahim@yahoo.com
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BALTIC AND INTERNATIONAL MARITIME CONFERENCE — BIMCO
Mr Soren Larsen, Deputy Secretary General
Bagsvaerdvej 161

2880 Bagsvaerd

Denmark

Tel: +45 44 36 68 00

E-mail: mailbox@bimco.org

Website: www.bimco.org

Contact details Soren Larsen:

E-mail: sl@bimco.org

Tel: +45 44 36 68 40

DicitaL CONTAINER SHIPPING ASSOCIATION — DCSA
Mr Omer Guy, Legal Advisor

Strawinskylaan 4117, 4th floor

1077ZX Amsterdam

The Netherlands

Tel: +31 (0)6 1552 6672

E-mail: omer.guy@dcsa.org

Website: www.dcsa.org

FonasBa

The Federation of National Associations of Ship Brokers and Agents
Jonathan C. Williams fics, General Manager

The Baltic Exchange, St. Mary Axe,

London, EC3A 8BH United KIngdom

Tel: +44 (0)20 7623 3113

E-mail: generalmanager@fonasba.com

Website: www.fonasba.com

INDEPENDENT TANKER OWNERS PoLLUTION FEDERATION — ITOPF
Mr Oli Beavon

Dashwood House

69 Old Broad Street

EC2M 1QS

London, United Kingdom

Tel: +44 (0)207 566 6999

E-mail: central@itopf.org

Website: www.itopf.org

INSTITUTO IBEROAMERICANO DE DERECHO MARITIMO — IIDM

Email: info@iidmaritimo.org

President: 2024-2026: Dr. Bernardo Melo Graf — México - Tel: +52 55 5212 2364
Tel: +1 (631) 594-7282

Email 1: presidencia@iidmaritimo.org

Email 2: bernardo@meloabogados.com

Executive Secretary General: Juan Carlos Soto Monte Mayor — México

Permanent Secretary: Mr. Mariano Gaston Fandifio Sassano - Buenos Aires, Argentina
Email: secretariapermanente@iidmaritimo.org

Website: www.iidmaritimo.org
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INTERNATIONAL ASSOCIATION OF CLASSIFICATION SoCIETIES LTD. — [ACS
Robert Ashdown, Secretary General

4 Matthew Parker Street

London, SW1H 9NP, United Kingdom

Tel.: +44 (0)20 7976 0660

E-mail: permsec@iacs.org.uk

Website: www.iacs.org.uk

INTERNATIONAL AssocIATION OF DRy CARGO SHIPOWNERS — INTERCARGO
Secretary General: Kostas G. GKONIS, PhD

4% Floor, 123 Minories, London EC3N INT, U.K.

Tel: +44 (0) 20 8106 8480

E-mail: kostas.gkonis@intercargo.org

Website: www.intercargo.org

INTERNATIONAL ASSOCIATION OF INDEPENDENT TANKER OWNERS — INTERTANKO
Michele White, General Counsel

St Clare House, 30-33 Minories

London EC3N 1DD, United Kingdom

Tel: +44 (0) 207 977 7038

E-mail: Michele. White@intertanko.com

Website: www.intertanko.com

INTERNATIONAL ASSOCIATION OF PorTS AND HarBORS — IAPH
Mr. Masahiko Furuichi, Secretary General

7" Floor, South Tower, New Pier Takeshiba

1-16-1 Kaigan, Minato-ku

Tokyo 105-0022, Japan

Tel: +81 3 5403 2770

Fax: +81 3 5403 7651

E-mail: info@jiaphworldports.org

Website: www.iaphworldports.org

INTERNATIONAL ASSOCIATION FOR THE REPRESENTATION OF THE MUTUAL INTERESTS OF THE

INLAND SHIPPING AND THE INSURANCE AND FOR THE KEEPING THE REGISTER OF INLAND VESSELS

IN EuroPE — IVR
Vasteland 78

3011 BN Rotterdam

Tel: +31 (0)10 411 60 70
Fax: +31 (0)10 412 90 91
E-mail: info@ivr-eu.com
Website: www.ivr-eu.com

INTERNATIONAL BAR AssociaTioN — IBA
4™ Floor, 10 Bride Street

London EC4A 4AD, United Kingdom
Tel: +44 (0) 207 842 0090

E-mail: iba@int-bar.org

Website: www.ibanet.org
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INTERNATIONAL CHAMBER OF COMMERCE — [CC
Victor Fung, Secretary General

33-43 avenue du Président Wilson

75116 Paris, France

Tel.: +33 (0) 1 49 53 28 28

E-mail icc@iccwbo.org

Website: www.iccbo.org

INTERNATIONAL CHAMBER OF SHIPPING — ICS

Guy Platten, Secretary General

38 St. Mary Axe

London EC3A 8BH

Tel: +44 (0) 207 090 1460

E-mail: guy.platten@ics-shipping.org

Linda Howlett and Kiran Khosla legal@ics-shipping.org
Website: www.ics-shipping.org

INTERNATIONAL FEDERATION OF FREIGHT FORWARDERS’ ASSOCIATION — FIATA
Mr.Hans Gunther Kersten, Director-General

Schafthauserstr. 104

P.O.Box 364

CH-8152 Glattbrugg, Switzerland

Tel: +41 (0) 43 211 65 00

E-mail: legal@fiata.com

Website: www.fiata.com

INTERNATIONAL GROUP OF P&I CLUBS

Mr. Nick Shaw, Chief Executive Officer

78/79 Leadenhall Street, London, EC3A 3DH, United Kingdom
Tel: +44 (0)20 7929 3544

E-mail: nick.shaw@igpandi.org

Website: www.igpandi.org

INTERNATIONAL MARITIME INDUSTRIES FORUM — IMIF
C/o The Baltic Exchange

38 St. Mary Axe

London EC3A 8BH, United Kingdom

Tel: +44 (0) 207 929 6429

E-mail: info@imif.org

Website: www.imif.org

INTERNATIONAL MARITIME LAW INsTITUTE — IMLI

University of Malta Campus, Triq Roberto Ranieri Costaguti, University Heights,
Tal-Qroqq

Msida Malta MSD 2080

Professor Norman A. Martinez Gutiérrez, Director

Tel.: +356 21319343

Fax: +356 21343092

E-mail: info@imli.org, director@imli.org

Website: www.imli.org
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INTERNATIONAL SALVAGE UNION - ISU

James Herbert

Beaufort House, 15 St Botolph Street, London, EC3A 7BB
Tel: +44 7979 855126

Email: isu@marine-salvage.com

Website: www.marine-salvage.com

INTERNATIONAL TRANSPORT WORKERS’ FEDERATION - ITF
Ruwan Subasinghe, Legal Adviser

ITF House

49-60 Borough Road

London SE1 1DR

Tel: +44 (0) 207 403 2733

Email: mail@itf.org.uk

Website: www.itfglobal.org

INTERNATIONAL UNION OF MARINE INSURANCE — IUMI
Mr. Lars Langew, Secretary General

Grosse Elbstrasse 36

22767 Hamburg

Germany

Tel:+49 40 2000 747-0

E-mail: info@ iumi.org, lars.lange@iumi.com
Website: www.iumi.com

Paciric INTERNATIONAL MARITIME LAw AssociaTioNn — PIMLA

¢/ Tufuga Law Firm & Consultancy

2" floor, Maxkar Building, Apia, SAMOA ( Tempoarary Host Secretariat)
E-mail: pimlaws@gmail.com

Telephone: 0685 27430

THE NATIONAL INDUSTRIAL TRANSPORTATION LEAGUE—NITL
7918 Jones Branch Drive

Suite 300

McLean, VA 22102, USA

Tel: +703 524 5011

Fax: +703 506 3266

E-mail: info@nitl.org

Website: www.nitl.org

Mr. Bruce Carlton, President
1700 North Moore St.

Suite 1900

Arlington, Virginia 22209, U.S.A.
Tel: +703 524 5011

E-mail: carlton@nitl.org

Website: www.nitl.org
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THE NAUTICAL INSTITUTE

Captain John Lloyd RD MBA FNI, Chief Executive
202 Lambeth Road,

London SE1 7LQ United Kingdom

Tel: +44 (0) 207 928 1351

E-mail: reception@nautinst.org

Website www.nautinst.org

WorLD SHipPING CounciL — WSC
John W. Butler, President and CEO
1156 15th St. N.W.

Suite 300

Washington, D.C. 20005, U.S.A.
Tel: +1 (202) 589 1230

E-mail: info@worldshipping.org
Website: www.worldshipping.org
Details for John Butler:

Tel: +1 (202) 589-0106 (direct)/202-365-0059 (mobile)
E-mail: jbutler@worldshipping.org
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Carriage of Goods by Sea

CARRIAGE OF GOODS BY SEA

YEARLY REPORT

TomoTAakA Fuirta, Chair

Standing Committee on Carriage of Goods was keeping up with the status
of the Rotterdam Rules, as well as investigating the national legislation for
electronic bills of lading in each state. The main conclusions on both topics
are as follows:

1. Current Status of the Rotterdam Rules

First, Standing Committee on Carriage of Goods reluctantly has to report
that there has been no progress in the adoption of the Rotterdam Rules.
Twenty-five States have signed, and five have ratified. Although some
European countries were reported to have completed their preparation for
domestic implementation, it is not certain if and when they will ultimately
ratify the convention.

2. National Legislations for Enabling “Electronic Bills of Lading”

Standing Committee is investigating the national legislation for
electronic bills of lading since number of states seem to look for the solution
on domestic level. The Committee circulated the questionnaire in August,
2022. 12 national MLAs have sent us their replies which are on CMI website.
The Committee is really grateful for their input which is really valuable.

Standing Committee encourages the MLAs which have not responded the
questionnaire to do so as soon as possible. Once sufficient number of replies
are received the Standing Committee can make a decision what CMI can do.

One possible area of law which the Standing Committee can explore is the
possible choice of law rules for electronic bills of lading which has not been
well established. If domestic legislation for electronic bills of lading further
spreads, the importance of choice of law rules will be increased.

UNIDROIT approved “Principles on Digital Assets and Private Law” in
May 2023 which includes the choice of law rules but many aspects of choice
of law relating to the electronic bills of lading are not addressed.
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GENERAL AVERAGE

YEARLY REPORT

JORN GRONINGEN, Chair

Following adoption of the new “Guidelines relating to General Average”
with the standard security forms in Antwerp, and after some final layout work,
the texts were uploaded to the website with the secretariat’s kind assistance.
Furthermore, paths were searched and found for wider dissemination of the
YAR 2016 and the Guidelines; adding publicity is still on the agenda.

The SC is now trying to monitor trends in the use of the YAR 2016 and
of the new security forms; positive signs are noted. During the general
assembly of the Association Mondiale de Dispacheurs most average adjusters
indicated that they recommend use of the new forms. On the cargo side this
is partly welcomed but partly also met with resistance — it may take some
time and discussions to convince major cargo representing law firms and
claims handlers of the new standard’s advantages.

New tasks for the Standing Committee on General Average include
extension of the scope of specimen G/A securities by developing a standard
form of bridging or interim security which can be a very useful tool to gain
time in the process of G/A security collection, particularly (but not only) in
containership cases. Furthermore, we are discussing whether ways can be
found to smoothen and accelerate the collection of G/A contributions once
an adjustment has been issued (again, we will seek to explore these questions
in close cooperation with [UMI and ICS), and the Committee is currently
considering whether they should look into the inclusion of shipping into the
EU’s Emission Trading System.
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Marine Insurance

MARINE INSURANCE

I. YEARLY REPORT

JoseprH GRasso, Chair

The project of Marine Insurance SC on Rights of Direct Action against
Insurers has culminated in a multi-country summary of information, which
is now available on the CMI website. Responses have been received from
many countries and and added as a resource to the CMI website.

The SC has turned its attention to insurance implications of MASS and
will continue to liaise with the MASS Working Group in that regard.

Finally, the SC has been planning to prepare an annual Newsletter with
brief summaries of significant court decisions (globally) on issues of marine
insurance. The inaugural annual Newsletter of the Marine Insurance SC is
supposed to be released in the first half of 2024.
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II. QUESTIONNAIRE — RESPONSES

Countries that have contributed responses to the Questionnaire of
National MLAs DAALI as of June 9, 2023

Argentina Sweden

Australia Turkey

Belgium USA!

China USA-Alabama

' USA-Arkansas

Colombia USA-California

Croatia USA-Georgia

France USA-Iowa
USA-Kansas

Germany (partial) ..
USA-Louisiana

Greece USA-New Jersey

Ireland USA-New York
USA-Texas

Italy .
USA-Virginia

Japan USA-Wisconsin

Korea (South) Venezuela

) 25112\1\4888-9967-7545.v1

Mexico

Nigeria

Norway

Singapore

Spain

' Only those U.S. states with direct action have been listed beneath USA. We understand that
those states not listed do not have direct action against insurers.
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CMI YOUNG LAWYERS

YEARLY REPORT

Ioannis TIMAGENIS, Chair

Mr. Timagenis was appointed as the Chair of the CMI Young Committee
in June 2023 at the end of the CMI Colloquium in Montreal (14th — 16th of
June 2023) so therefore there was not significant work of the Committee to
report for the first half of 2023.

Several young maritime lawyers attended the Colloquium in Montreal
and the Chair of the Committee attended the social event (a dinner) with
them.

In the second half of 2023 the Chair of the yCMI Standing Committee has
submitted a report to the Executive Council for the future of the yCMI with
proposals for next steps.

Connections with young maritime lawyers, who possess significant
experience and are capable of contributing to the Committee’s goals, have
been established.

Subsequently, Mr. Timagenis proposed the following three new members,
who were approved by the Executive Council in October 2023:

« Jaime Albors, Partner at Albors Galiano Portales

* Morgane Roussel, Lawyer at Richemont Delviso

» Kierstan Carlson, Partner at Blank Rome

Additionally, Japanese MLA has been reached out for a prospective
member in yCMI SC.

Concerning the future activities, the CMI Young Committee is working
on the social as well as the academic yCMI event in the Gothenburg
Colloquium 2024, following the guidance of the ExCo.
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LIABILITY OF
CLASSIFICATION SOCIETIES

YEARLY REPORT

Luc GRELLET, Chair

Questionnaires previously circulated are being collected from the MLA’s
that have still not responded. These will then be analysed and the future
work of this IWG determined accordingly. The IWG plans to discuss further
at the Gothenburg Colloquium.
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CONSTITUTION COMMITTEE

YEARLY REPORT

JEAN Francois PETERs, Chair

The Constitution Committee was involved in preparing this largely
renewed CMI Constitution which has been unanimously approved at the
Antwerp Assembly of 21 October 2022 and published in the annexes to
the Belgian State Gazette of 31 October 2022. By virtue of this publication
imposed by law the constitutional amendments have become opposable to
third parties.

Specifically as to article 1 of the CMI Constitution, relating to the aim
and activities of the CMI, this article was amended at the Antwerp Assembly
under the suspending condition of approval by the King.

By Royal Decree dated 12 March 2023 the amended article 1 has been
approved by the King. This Royal approval has been published in the annexes
to the Belgian State Gazette of 31 July 2023.

The new CMI Constitution is now fully opposable to third parties.
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CMI PUBLICATIONS
AND SOCIAL MEDIA COMMITTEE

YEARLY REPORT

MASSIMILIANO Muslt, Chair

Yearbook

After having collected, in the first months of the year, all the materials
that make-up the three parts of the biennial Yearbook 2021/2022, it has been
published and made available also in paper version for the participants of the
CMI Conference in Montreal.

During the year, the members of the Committee have collected the
documents intended to be published in the Yearbook 2023, which is once
again an annual rather than a biennial one.

In this latter regard, it was decided to publish in the Yearbook both the
six-monthly reports of the Standing Committees and International Working
Groups, and the ppt presentations with their synopsis, in case a speaker in a
CMI event is not able to provide a full paper related to her/his own speech.

LinkedIn

Throughout the first couple of months of the year 2023, the Committee has
launched the public LinkedIn page in addition to its already existing private
members group. The audience’s engagement on LinkedIn has increased
exponentially month by month, attracting more and more people to find out
about, and in turn form part of the CMI.

Website

The website has been updated regularly, having published all updates
and ongoing matters covering a wide spectrum of news items ranging from
news on Maritime Law Associations, Standing Committees, Consultative
Members, MLA Meetings, the Malta Symposium, the CMI Montreal
Colloquium and updates on the Convention of Judicial Sales along with
obituaries amongst other matters.

Newsletter

The first months also saw the launch of the first electronic-newsletter
1/2023 which was very well received by the public. Whilst building on the
foundations of the previous newsletters, the newsletter passed through an



PART II - THE WORK OF THE CMI 137

CMI Publications and Social Media Committee

overhaul to now include a fresh digitalised look along with the addition of
new sections and headings.

In the second half of the year, the electronic-newsletter 2/2023 was
released, covering the most recent news on events, activities and MLAs and
prominent members of the CMI.
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AUDIT COMMITTEE

REPORT FOR THE FINANCIAL YEAR 2022-2023

MANs Jacossson, Chair

Up to the end of 2021 the financial year of the CMI was the calendar year.
The Audit Committee has in the past received the financial documents and
the External Auditor’s Report early in April, and the Committee carried out
its work in April and May, presenting its report to the Executive Council at
the end of May or in early June.

The financial year of the CMI has, however, been changed. The financial
year is from 2023 1 May-30 April, and the financial year of 2022 has been
extended to 30 April 2023. The Audit Committee has not yet received
the financial documents for the period 1 January 2022-30 April 2023.
Consequently, the Audit Committee has not carried out any work during the
first six months of 2023.

As soon as the financial documents for that period has been received, the
Audit Committee will examine them and prepare its report.

In accordance with the decision taken by the CMI Assembly in Antwerp
in October 2022 and the ensuing amendments to the CMI Articles of
Association, the CMI accounting year, which previously had coincided with
the calendar year, had been changed to run from 1 May to 30 April and that
the accounting year for 2022-2023 covered a period of 16 months from 1
January 2022 to 30 April 2023.

On 25 August 2023 the Audit Committee received from the Treasurer,
Mr Frank Stevens, a draft of the Treasurer’s Report and draft CMI Accounts
for the financial year 1 July 2022-30 June 2023, i.e. Income and Expenditure
Account, Balance Sheet, Cash Flow Statement and Notes on the Financial
Statements. As a result of written observations by the Committee members
the Treasurer prepared and distributed to the members on 7 September 2023
revised versions of these documents.

The Committee discussed these documents by email. The discussion,
in which the Treasurer took part, resulted in minor amendments to the
Treasurer’s Report and the financial documents.

The accounts had been audited by the CMI’s External Auditor, NV
Vandelanotte, represented by Mr Chris Meuldermans. The Auditor’s report
on the financial statements had been sent to the CMI Administrator for
distribution.

The Committee’s Chair interviewed the External Auditor by telephone
on 12 September 2022 and reported that discussion to the Committee. The
Committee then discussed and approved its Report by exchange of emails.
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The Committee Report was sent to the CMI President on 20 September 2023.

The Audit Committee recommended to the CMI Executive Council:
that the CMI accounts for the financial year 2022-2023 as presented to the
Audit Committee be approved for submission to and adoption by the 2023
CMI Assembly together with the External Auditor’s Report and that NV
Vandelanotte be nominated as External Auditor for the CMI for the financial
year 2023-2024.
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NOMINATING COMMITTEE

YEARLY REPORT

GI0RGIO BERLINGIERI, Chair

At the CMI Assembly meeting on 16 June 2023 in Montreal elections
were to take place to fill a number of vacancies.

In the course of first half of 2023 the Nominating Committee therefore
attended with the duties referred to in art. 26 of the CMI Constitution
regarding the nomination of:

— the Secretary General,

— an Executive Councillor,

— amember of the Nominating Committee.

In particular the Nominating Committee first attended with the duties and
formalities regarding eligibility for re-election.

The Nominating Committee then wrote to the Presidents of the National
Associations on 15 March 2023 inquiring about proposals of candidates for
possible nomination.

The Nominating Committee subsequently wrote to the Presidents of
the National Associations on 6 April 2023, reporting on the candidacies
received for the vacant positions and asking for the relating preferences to
be expresses.

On 2 May 2023 the Nominating Committee wrote again to the Presidents
of the National Associations, summarizing the activities performed, listing
the National Associations which made communications, reporting on the
votes received by the various candidates to the vacant positions and making
the relating nominations.

An Addendum to the Report of 2 May 2023 was sent to the Presidents of the
National Associations on 12 May 2023, informing about the communication
received by an additional National Associations and confirming the
nominations made on 2 May 2023.

At the CMI Assembly in Montreal on 16 June 2023 the President of the
Nominating Committee reported on the duties attended and the activities
performed regarding the nominations to the vacant positions and informed
that no nominations for election were made by the National Associations
independently of the Nominating Committee.

He therefore proposed that a vote is asked as per nominations made by the
Nominating Committee.



INTERNATIONAL WORKING GROUPS
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PIRACY, MARITIME VIOLENCE
AND FRAUDULENT ACTIVITIES

HALF-YEARLY REPORT (JUNE-DECEMBER)

RicHARD NEYLON, Chair

Richard Neylon, partner of international law firm HFW, has been
appointed as the new chair of the “Piracy, Maritime Violence and Fraudulent
Activities (including Fraudulent Registries)” IWG. Richard is in the process
of re-constituting the IWG and tasking the IWG to engage in some of the
key issues. The IWG will present on two such issues at the May annual
meeting in Gothenburg, namely, (1) Hostilities and Maritime Violence in the
Red Sea: Current Issues and Complexities; and (2) Problems and exposures
arising from fraudulent vessel registration and the dark fleet.
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Yearly report

DECARBONIZATION

YEARLY REPORT

HaRris ZoGRAFAKIS, Chair

1. Areas of activity

1.1 The IWG has three areas of activity (“workstreams”):

1.1.1

1.1.2

1.1.3

“Greener ships™: Ships are ordered, retrofitted and chartered,
which are described as “dual-fuel” or “new fuel-ready”
without an accepted definition or reference to legal accuracy.
In collaboration with Lloyds Registry Foundation, this
workstream is working towards producing standards for vessel
“readiness” in the context of shipbuilding, ship finance and
chartering.

“Greener fuels”: The existing limitation of liability regime
does not cover non- fossil fuels on board as fuels and as cargo.
This workstream is exploring ways to cover the lacuna in the
present legal framework of liability with regards to new fuels.

“Greener (carriage) contracts”: The present contractual
architecture of maritime trade is not designed for carbon
efficiency. This workstream is examining standard C/Ps, sale
contracts and bills of lading through a decarbonisation prism
to identify clauses that need to be reconsidered.

2. Team members

2.1 The Steering Committee (“SC”) is composed of the following:

2.2

2.1.1 Haris Zografakis, Partner, Stephenson Harwood in London;
2.1.2 Charles Debattista, Barrister and Arbitrator, 36 Stone in

London;

2.1.3 Jolien Kruit, Partner, Van Traa Advocaten in Rotterdam,;

2.1.4 Neil Henderson, Industry Liaison, Gard in London; and

The three workstreams include — in addition to members of the SC:
2.2.1 Hannah Mosmans, Junior Researcher at Erasmus University

Rotterdam;

2.2.2 Andrew Rigden Green, Partner with Stephenson Harwood in

Hong Kong;
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2.2.3 Niko Oertel, Project Legal Counsel at Damen Schelde Naval
Shipbuilding in Flushing (Netherlands);

2.2.4 Mark Broekhuisen, Trainee Solicitor with Van Traa Advocaten,
and

2.2.5 Daniel-Luc Farrugia, Associate with Fenech & Fenech in
Valletta.

2.2.6 Marianthi Koutri, Trainee Solicitor with Stephenson Harwood
in London/Singapore, who also acts as secretary to the SC

A number of additional IWG members are currently under
consideration, potentially increasing the IWG’s composition to about
15-18 members and consultees. We anticipate that some of our work
will also be discussed with the IMO and BIMCO, initially on an
informal basis.

3. Committee meetings

3.1

32

33

The SC has met on the following occasions:

3.1.1 12 July and 4 October 2023: the founding SC members
discussed their initial plans;

3.1.2 27 October 2023: the SC members further discussed the aim of
the IWG and the SC’s role in it.

3.1.3 20 November 2023: topics that were discussed include: the
contribution of the Lloyds Register Foundation; progress,
structure and deliverables of the three workstreams; and team
composition.

3.1.4 11 December 2023: the SC welcomed Neil Henderson as its
new member, discussed workstream composition, progress and
deliverables, as well as consultee involvement.

3.1.5 8 January 2024: the SC discussed updates on the team
composition with a view to finalising the team. The next SC
meeting is scheduled for 31 January.

The Plenary IWG met on 22 December 2023: all team members
introduced themselves and their role in the IWG. The premise and
aims of the IWG were explained and the next steps were agreed. The
next Plenary meetings are scheduled for February, March and April.

The participants of the separate workstreams have met separately
various times to discuss drafts and progress.

4. Aims for the CMI Colloquium in May 2024

During the CMI Colloquium we intend to present reports outlining the
progress of the workstreams (set out in para 1), and to determine the way
forward.
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MARITIME AUTONOMOUS SURFACE SHIPS
(MASS)

CMI WORKING PAPER ON LIABILITY ISSUES
CONCERNING MASS

Tom BIrRcH REYNARDSON, Chair

1. Introduction

1.1 Within the scope of its mandate and mission to promote international
uniformity in maritime law, the Comité Maritime International
(CMI) established an International Working Group on MASS (IWG/
MASS) in 2017 to undertake ongoing in-depth study of the legal
issues linked to MASS in support of LEG deliberations. The IWG/
MASS submitted initial results of analysis of IMO instruments
under the purview of the Legal Committee in LEG 107 (LEG 107/8;
LEG 107/8/Corr.1).

1.2 The IWG/MASS commenced work on a working paper focused
on liability in 2022 and considered an initial draft through
correspondence and preliminary discussion at the CMI Montreal
Colloquium on 14-16 June 2023. At that time, the IWG chair convened
a focus group to further develop the working paper through virtual
meetings, correspondence and input invited from IWG members.
This new submission is the outcome of that process and discusses
the scope of liability for maritime torts in the MASS context. The
purpose of the submission is to identify legal issues that autonomous
ships raise for maritime liability and to discuss potential strategies
for their resolution. The submission does not take a position on what
the policy outcome of the discussions should be.

2. MASS: a unique challenge?

2.1 The technology underpinning MASS is not the first instance of
innovative technology being employed in ships and the maritime
domain: ships, and the various component functions underpinning
their operation, are becoming increasingly automated. This raises
the question of whether MASS technology, and its potential
malfunction, really requires any extensive reconsideration of the
established legal and liability framework. It is suggested that MASS
technology is distinct from prior technologies and does require such
a review, for at least three reasons.
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2.2 First there is the true level complexity of the MASS technology.

Not only does understanding MASS technology present formidable
challenges to existing regulators and technical experts, the prospect
of advanced autonomous systems with self-learning capabilities
is, it is suggested, not something the legal framework has yet had
to address. Second, there is the level of deference that is expected
to be afforded to the MASS technology. At least one of the main
advantages of MASS is to reduce the need for human involvement
in the functionality of ships, to reduce human error and exposure
to danger at sea. It is true that ships today have, e.g., unmanned
machinery spaces, but the prospect of a ship without any personnel
onboard and with limited or no remote human oversight whatsoever
to address malfunction places a unique level of reliance on
technology that requires fresh legal consideration. Third, the MASS
technology will be expected to occupy a space in decision making
functionality in safety-critical aspects of a ship’s operations, not least
its navigation: this, of course, is an area which has previously been
entrusted only to the most trained and experienced human actors
for whom the ship’s owner is generally responsible. In tandem, the
above factors an unprecedent reduction in the apparent scope from
human culpability in the operation of ships, which raises significant
questions about the suitability of the current liability regime.

3. Context

3.1

32

33

1

Errors by masters and crew, including failure to meet their duties,
may have two kinds of legal consequences. First, the master or crew
member may be subject to (personal) administrative, criminal, or
civil liability for the wrongful act. Second, the incident may result in
liability for the shipowner' who, as an employer retains a vicarious
liability for errors committed by persons who act on his/her behalf.
The focus here is on the latter question, i.e., how the changing realities
regarding MASS may be expected to affect the liability of the owner.
This is the key question when it comes to whether compensation will
be available for incidents caused by MASS.

It should be noted at the outset, however, that this matter is not
harmonized internationally and that the legal regimes of different
jurisdictions may entail significant variations on these points.

The existing IMO liability regimes cover only pollution damage (the
CLC, Bunkers. HNS conventions, with related protocols), wreck
removal (the Nairobi Convention) or death or injuries to passengers

For reasons of convenience, the term ‘shipowner’ is used here, not as a term denoting

ownership, but referring to the entity carrying the liability of the operations involving the ship,
i.e. usually the company in charge of the commercial operation of the ship. This may include
entities, such as ‘reder, ‘armateur’ in Scandinavian, German and French law, but may also refer
to entities such as ‘operator’, ‘managers’ or (certain kinds of) charterers, as the case may be.
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34

3.5

3.6

3.7

(the 1974 Athens Convention and its 2002 Protocol). These
instruments establish a strict liability regime, whereby victims of
the specified types of damage need not claim that there has been
an error or negligence on behalf of the ship to have the right to be
compensated (up to a specified maximum limit) under the conditions
of the conventions. To the extent that (future) MASS cause damage
covered by these conventions, it is assumed that the conventions will
apply, i.e., that it does not matter for the purpose of the applicability
of the convention whether the damage was caused by a MASS or a
conventionally operated ship.

Another relevant international liability instrument in shipping is
the 1910 Convention for the Unification of Certain Rules of Law
with respect to Collisions between Vessels (hereinafter the 1910
Convention), which provides for a fault-based liability for collisions,
i.e., that liability for the damage arising from the collision shall
be distributed based on the fault of the vessels (rather than the
individuals) involved in the collision.

If shipowners are found to be liable, they have a right to limit
their liability under the rules of the LLMC Convention (1976, with
applicable updates). The LLMC regime does not address questions
of liability as such, but applies to a broad set of maritime claims,
whatever the basis of liability. Exempted claims are mainly those
covered by other liability regimes, such as pollution, salvage, or
general average. The maximum limitation amount is based on the
tonnage of the ship or, in the case of passenger ships, the number
of passengers that the ship is authorized to carry. The rights of
limitation under LLMC only extend to shipowners (defined as “the
owner, charterer, manager and operator of a seagoing ship”), salvors
and persons “for whose act, neglect or default the shipowner or salvor
is responsible”. Other persons, such as shipyards, classification
societies or equipment manufacturers do not enjoy a similar right to
limit their liability.

As far as contractual issues are concerned, the relationship between
the carrier and cargo interests is regulated by the Hague-Visby Rules
(and some variations to them in the Hamburg and Rotterdam Rules),
but other contracts such as charterparties, or contracts between the
owner and shipyards or equipment manufacturers are not harmonized
at the international level, albeit that private organizations have
developed standard contracts for specific purposes (e.g., BIMCO).

This submission deals with non-contractual (tort) liability that does
not appear to be covered by existing IMO conventions. This covers
any ‘normal’ damage, economic or other damage, caused to ships
or other third parties by a MASS, for example, through a collision,
grounding, or stranding. These matters have not been assessed as
part of the ‘Regulatory Scoping Exercise’ undertaken by IMO, since
that exercise only considered the effect of MASS on existing IMO
conventions.
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4. Legal setting

4.1

4.2

43

44

Absent an international liability regime providing otherwise, in
most jurisdictions shipowners’ liability is fault-based. Therefore,
for liability to arise, it must be shown that fault or negligence by
the owner has caused or contributed to the damage. It is normal for
the claimant to prove such fault or negligence. However, the errors
do not need to be committed by the owner personally; the owner
will usually be vicariously liable for negligence by employees
and persons working on the owner’s behalf. For the claimant, the
vicarious liability of the owner is essential, as the employees and
other persons working on the owner’s behalf generally do not have
the financial resources to pay substantial compensation.

MASS developments may particularly affect two main issues in
relation to liability: first, the extent to which faults or negligence by
new entities, such as remote operators, equipment manufacturers,
system designers, shipyards and software developers will be covered
by the owner’s vicarious liability; and second, how the concept of
fault plays out in the absence of human conduct in a highly automated
context.

The implications of MASS on liability are addressed below by
discussing the scope of owners’ vicarious liability in a MASS
context (section 5). Product liability is briefly considered in section
6 and the nature of fault in section 7. Various regulatory options to
address the identified issues and challenges are discussed in section
8, with some concluding remarks offered in section 9.

A starting point for the paper is that the introduction of MASS
should avoid creating higher risks for third parties, i.e., victims of
damage caused by incidents involving MASS should not be worse
off than they would be in a similar incident involving conventionally
operated ships. A second, related starting point is that a workable
liability system should minimize the risk for third parties that (e.g.,
due to an impossibility to meet the burden of proof) no one can be
held liable for damage caused by MASS.

5. Scope of liability with respect to new entities

5.1

Extent of the owner’s vicarious liability

5.1.1 MASS will bring about new players whose conduct will
directly affect the operation of both MASS and other ships
in their vicinity. Whether the scenario concerns remote
operation or the (occasional) autonomous operation of ships,
entities like suppliers of technology, system builders, software
programmers, providers of communication infrastructure,
as well as the usual naval architects, shipbuilders, class, and
equipment providers, will in the future through MASS have a
direct impact on how ships operate at sea.
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5.1.2 The range of persons included within the shipowner’s

5.13

vicarious liability varies from one jurisdiction to another.
The vicarious liability of shipowners often extends beyond
a mere employment relationship, by encompassing faults of
other entities who provide services to the ship. Often, however,
this addition is coupled with the further condition that such
services by other entities need to relate to matters for which the
owner has some insight and/or control over the type of work or
service provided.

The extent to which errors committed by such persons will
trigger the vicarious liability of the shipowner also depends on
contractual relationships and can be expected to vary from one
jurisdiction to another, also depending on the type of error and
how it has affected the operation of the ship.

5.1.4 Persons who are closely involved in the operation of ships such

5.1.5

5.1.6

as (remote) crew members are more easily identified as falling
within the vicarious liability of the owner, independently
of contractual relationships between them. Conversely, the
more remote the contribution of the person is from the actual
operation of the ship (or the less control the shipowner has
over the service provided), the more difficult it is to justify
that the work performed by the person belongs to the sphere of
liabilities for which the owner is liable.

If the fault is not within the liability sphere of the owner, the
matter will not be governed by maritime law, but by general
tort law in the jurisdiction concerned. This may have the
consequence that it will be more challenging for claimants
to identify the liable party, the error in question, the causal
link between the error and the damage and the applicable legal
framework. In addition, errors that have been committed a
long time before the damage occurred may be inaccessible to
claimants because of time bars in some jurisdictions.

On the other hand, as noted, claims outside the realm of
the shipowner’s liability would normally not be subject to
limitation.

5.2 Remote operation

5.2.1

It follows from the broad principles outlined above that a person
who operates a ship from a remote location (whether or not
labelled a Master) could normally be expected to fall within the
scope of the shipowner’s liability. Hence, the shipowner would
be vicariously liable for the negligent navigation of a ship by a
remote operator. The location from which the task is performed
is normally not considered to be a decisive factor in deciding
whether the task is among those for which the owner is liable. A
remote operator of a MASS may thus in most cases be expected
to have a similar status as a conventional Master or Officer on
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Watch with corresponding responsibilities. Indeed, it would be
a major alteration of existing maritime law if responsibilities
relating directly to the control and maneuvering of ships could
be contracted out to a third party, thereby cutting the link to the
owner’s vicarious liability.

5.2.2 Thatsaid, physically removing the control of the ship away from
the ship clearly entails certain important new risks and liability
implications for the owner. For example, operating the MASS
remotely is entirely dependent on reliable communication
technology, such as satellite communication systems: should
the shipowner or the communication system provider bear
the risk of interruptions or delays in communication? While it
might seem desirable from a maritime law perspective, or for
reasons of simplicity, that the shipowner remains liable for this
risk too, that position is difficult to justify if liability is based
on attribution of fault. In many instances of communication
failure, it may have been impossible for the owner or crew
members to foresee the failure or even to choose the system
which is used for the purpose. Hence it may well be that the
owner’s liability on behalf of remote operators will be more
limited than for traditional crew members, as some errors
linked to the operation of the ship may be due to circumstances
that are beyond the control of both the remote operators and
the owner.

5.3 Other service providers

5.3.1 Other key stakeholders, such as shipyards, equipment
manufacturers, software developers etc., have a less immediate
impact on the operation of ships and will therefore, despite
their crucial importance for the safe operation of MASS,
normally be outside the sphere of persons whose actions, errors
or negligence give rise to liability for owners. Claims against
such parties may be brought in respect of damage caused by
their defective product/service. In most jurisdictions such
actions would be outside the realm of maritime law and, as
was noted above, claims against such persons may involve
important challenges in the form of difficulties to prove the
wrongdoing, the causal links, and the required proximity
(in substance as well as time) between the error and the
consequences. Moreover, if liability is placed with these types
of entities, it could leave the shipowner, who is the person
using and benefitting from the technologies that these entities
produce, supply, and install, without any liability.

5.3.2 In theory, the link between the services or tasks provided
by such entities and the shipowner’s liability could be
strengthened by focusing on and emphasizing the shipowner’s
overall responsibility over the safety of the ship and, through
that, his responsibility to carefully choose the service
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providers, shipyard and manufacturers, and to select reliable
technological solutions, coupled with adequate prior testing
and supervision as well as training opportunities for the crew.
In this way the failure in the equipment or technology used on
board the MASS could more easily be translated (also) into a
fault or negligence by the owner.

5.3.3 However, placing a very high standard of care on the owner

on such matters would not correspond to the legal system
in many countries, for two main reasons. First, this type of
responsibility, to test and control and verify technology
installed on board, may be only remotely connected with the
shipowners’ core activities, for which he assumes vicarious
liability. Second, high standards of care in this area would
stretch the notion of negligence, as it could place unrealistic
demands on what a shipowner is expected to know and control.
More generally, without the availability of a realistic alternative
course of action, the owner or those who work on his behalf,
will normally not be considered to have acted negligently.

5.4 Fault by the MASS itself

5.4.1 In most jurisdictions the assumption is still that errors or

negligence giving rise to liability are made by hAumans.
However, there are also legal regimes, including those
emanating from the Code Napoleon, that accept that objects
can be ‘at fault’ (although it is more commonly referred to as
defective objects). Liability was initially thought to be based on
presumed negligence of the owner of the building or object, but
it is now accepted that the liability is based on the defectiveness
of the building or object, and exists even of the owner was not,
or could not even have been aware of, the defect. The question
of whether a machine or system by itself can be at “fault” or
commit torts may seem academic, since a machine cannot be
sued or (more importantly) compensate victims. However, as
already noted, the question of who is at fault is not the same
as who is liable to pay compensation. It is thus thinkable in
such jurisdictions that the error of the machine or the object
will be considered as part of the owner’s vicarious liability.
The fact that an object (MASS) does not have legal personality
(or a bank account) is thus not in itself a reason to reject the
attribution of fault to it or its navigation system, if it is clear
who will be financially liable for damage caused by such faults
or defects.

5.4.2 1t is notable in this respect that the 1910 Collision Convention

does not refer to fault of a human (master, crew member, pilot,
etc.), but refers to fault ‘of the vessel’. In some jurisdictions,
hidden defects of the vessel are considered faults of the vessel
for the purposes of the 1910 Collision Convention.
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6. Product liability

6.1

6.2

6.3

6.4

A separate question is whether claims for malfunctioning technology
could be directed at the developers of that technology, in the form of
a product liability. Product liability is in many jurisdictions strict, and
claimants are therefore not expected to identify a particular fault or
act of negligence by the technology developer. Claims in negligence
will, however, be important potential avenues for compensation in
circumstances where the prevailing strict liability regime finds no
application.

Some product liability regimes focus on the defectiveness of the
relevant product with reference to the level of safety the public is
entitled to expect and in view of, for instance, the way the product is
presented and the uses to which the product may reasonably be put.
Some “strict” regimes allow limited defenses for producers where
the state of scientific knowledge is such that the relevant defect
could not have been discovered: this has clear potential significance
in the context of software and advanced autonomous technology.
Regarding general negligence claims, the focus will likely be placed
on the production process and whether appropriate degrees of care
were exercised. This will inevitably be assessed in the light of the
prevailing regulatory framework for the development and operation
of the autonomous technology.

A commonality between most strict and fault-based product
liability regimes is the need for a causal link between either fault
or defectiveness, and the relevant loss. This will likely involve
complex factual inquiries which fall to be made against the backdrop
of the shipowner’s well-established responsibilities for the safe
management of vessels.

Any such a shift in the general trajectory of liability away from
shipowners (and their insurers) and onto technology producers would
be a significant development, not least because technology producers
are not in a category of entities generally entitled to limit their liability
for maritime claims under global tonnage limitation regimes such as
the LLMC Convention. In turn, this raises significant questions for
the existing insurance framework for maritime liability.

7. Characterization of fault in a MASS context

7.1

The development towards MASS also raises more general issues
of tort law, i.e., how fault should be characterized or defined in a
new environment where the liable person has less control and means
of exercising control over equipment failure and other causes of
damage by MASS. It has already been noted that in most countries
errors or negligence giving rise to liability are presumed to be
caused by humans, e.g., in the format of a negligent breach of duty
or, in a contractual setting, a want of due diligence. Under the 1910
convention, liability for collisions explicitly follows fault.
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7.2

7.3

7.4

1.5

However, accidents can occur at sea without any fault on the part of
an entity which may be the subject of legal action. This is the case in
conventional shipping and these cases may be expected to rise with
the development of MASS. If liability follows fault, in principle, the
loss suffered should lie where it falls. This is essentially the case with
doctrine such as “inevitable accident” under English law pursuant to
which a defendant will escape liability if it is shown that the loss
could not have been avoided by the exercise of reasonable care.

The issue presented by MASS is the very real prospect of all
relevant actors being able to demonstrate the requisite level of
skill and diligence (or the victim otherwise not being able to prove
otherwise) and yet an accident and loss still results because of (for
instance) some glitch or error in the autonomous navigation system
or the communication system on which that system relies. Fault or
negligence, as was noted above, normally presumes that the person
should or at least could have realized that something was wrong and
therefore should have acted differently.

Whether a human may be held responsible for faults by machines
will often centre around the extent to which the human was expected
to supervise or be “in charge of” the system in question, i.c., the
autonomy level involved. Even highly sophisticated data systems
that currently in reality operate ships, such as Dynamic Positioning,
do not challenge the assumption that the human is in charge, as
it is expected that the Officer on watch at all times monitors the
operation and intervenes where needed. This changes if humans are
specifically authorized to leave supervision and control, and is only
expected to return to active control if the system asks for it, or in case
of alarms etc.

The risks and questions related to negligence are likely to vary with
the type of MASS operations. If there are humans on board, they
might be able to — and be expected to — intervene when the system
navigating the vessel is unable to cope. In this case, a key question is
whether the humans were provided reasonable time and opportunities
to familiarize themselves with the situation before being expected to
intervene. If the vessel is remotely operated, the remote operators
will clearly be expected to intervene, and may well be considered
negligent if they fail to do so. Yet, their negligence may be reduced
or removed if the vessel provides wrongful or incomplete situational
awareness information to the remote operating centre (ROC) or if
the communication link between the ship and the ROC is slow or
broken. Even in the case of fully autonomous vessels, there will
still be humans involved, but the link between the incident and the
humans whose errors were at the origin of it may be very distant.
The navigation algorithms may have been developed many years ago
by a team of hundreds of developers, and the only ‘human in the
loop’ may be a shore-based emergency response team. In all these
scenarios, proving fault or negligence of one of the humans involved
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7.6

may prove impossible, even if the MASS as such did not function as
expected and certified.

It should also be noted that “full” autonomy, from a liability
perspective, is not necessarily limited to futuristic hi-technology
ships operating without any intervention by humans. For liability
purposes, full autonomy simply means that the ship, when the error
happened, operated (and was authorized to operate) autonomously
without human supervision. It may thus concern only very limited
periods of time and is not dependent on whether there were crew
members on board the ship. If the liability of MASS is different
from conventional operation, the liability regime may thus change
repeatedly during a single voyage, depending on the division of
labour between the human and the machine at the critical moments
in time.

8. Alternative strategies

8.1

8.2

8.3

When considering how to approach the new risk profile of MASS in
terms of liability, the first, and easiest, solution would be to accept
the status quo, i.e. the ‘do nothing’ option. This would leave the
challenges to accommodate MASS to the existing liability framework
to national courts and regulators. In some jurisdictions, failures by
MASS may be regarded as just another type of ‘technical failure’
by ships and hence easier to accommodate in the existing liability
framework. In other jurisdictions, where fault is closely linked to
actions or omissions by humans, this will be more difficult and it
may not, for example, be possible to claim compensation from the
MASS side in a collision, and the losses would lie where they fall,
with the owners of the other vessels or other third-party claimants.

At the other end of the spectrum, there is the possibility to introduce
strict (faultless) liability for owners of MASS. If an incident occurs
involving a MASS, the MASS is presumed to be at fault, subject to
some pre-identified exceptions and defenses. Strict liability on the
shipowner thus significantly eases the burden placed on claimants,
but also has some preventive potential, in that liability for the new
technology is placed with the person who uses and benefits from
the technology and has the best opportunities to optimize actions to
avoid incidents. Strict liability regimes come in various forms. One
variant represents a kind of ‘enterprise liability’, in which the owner
or operator of MASS is considered to have taken a calculated risk
when introducing (and benefitting from) a new type of technology,
which justifies strict liability. Other variants include liability for
particularly hazardous activities or, even with respect to technical
failure of devices prone to causing damage.

Strict liability, however, also raises questions of fairness. Why would
the MASS in a collision with another ship be presumed to be at
fault, simply because it is a MASS? If two ships behave in identical
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8.4

8.5

8.6

8.7

manners, it is unfair if one of them (the MASS) is liable where the
conventional ship is not. It is perfectly possible, for example, that the
MASS keeps its course and speed as it should under the COLREGS,
and that the collision is caused by the manned vessel suddenly
turning in front of the MASS. While that example probably could
be resolved by applying the habitual exemption for contributory
negligence, strict liability does entail other issues of fairness. To
avoid liability, the MASS shipowner would, for example, have to
successfully rebut presumptions that may be difficult for him to
prove, which an owner of a conventional ship will not have to deal
with. This may also create an incentive for MASS operators to
conceal that the ship operated in an autonomous mode at the time of
the incident. It is not self-evident, therefore, that introducing a strict
liability regime for MASS would be the best possible solution.

One way of addressing the difficulties for claimants to demonstrate
fault in a fault-based liability system would be to redefine the
traditional idea of fault itself as something other than demonstrable
lack of care / due diligence, in the context of autonomous systems.
This could be achieved by allowing for ‘anonymous’ or ‘cumulative’
culpa to count as errors by the owner, even without an identified
single negligent person or act. While such constructions are
supposedly accepted under the 1910 Collision Convention, they do
not remove the need for claimants to demonstrate that some form of
negligence has occurred.

Another strategy, which may also be in line with the 1910 Convention,
would be to presume fault in certain circumstances with a reversal
or practical qualification of the burden of proof with respect to fault:
requiring those best placed to assess the safety of the technology
(shipowners and/or technology developers) to prove an absence of
fault. Such defendants may be required to prove the specific cause
or only to show reasonable care. Yet, this strategy, too, may prove
only partially helpful for claimants, since it also leaves the option
of no liable party open in cases where the owner can prove that the
fault was committed by a person outside the sphere of his (vicarious)
liability.

In addition to presumptions relating to fault, it is also possible to
use presumptions with respect to the liable person: if the presumed
liable person (shipowner) cannot demonstrate that another person
(outside his vicarious liability) is responsible for the wrongdoings in
question, liability will rest with the owner.

As was noted in para. 5.3.2, an alternative strategy to improve the
prospect of compensation without departing from the notion of fault-
based liability could be to raise the standard of care expected from
the owner to the extent that (latent) technical errors by the MASS
would amount to a failure of the owner to maintain the safety of
the ship. The mere fact that an incident happens could be regarded
as evidence of insufficient testing of MASS systems or insufficient
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training provided to the crew using it, wrongful choice of service
providers etc., hence maintaining a link to the owner’s negligence.
However, it was already noted that this strategy to avoid liability
gaps may stretch the notion of negligence considerably, and that
circumstances over which the owner has little information and
control, and few means to acquire it, will normally extend beyond
the level of care expected in a fault-based liability system. Moreover,
the mere fact that an incident happens with a MASS does not in itself
prove that the incident was due to a technical error.

8.8 Yet another approach departs from defects in the MASS itself or
its technology systems as a basis for liability. In this variant, the
incident itself triggers the owner’s (fault-based) liability, and it could
be applied with or without a link to the owner’s own awareness of
the matter. The concepts and criteria developed in product liability
law could be instructive in this respect, even if it is unclear whether a
ship as such could be considered a “product”. A product is defective
when it does not offer the safety a person is reasonably entitled to
expect, taking all circumstances into account. In an analogy to this
approach a MASS could be considered defective if it does not offer
the safety the (maritime) world is reasonably entitled to expect from
it, taking all circumstances into account. For MASS owners, the
duty to provide a non-defective MASS could be a continuous one.
Every time a MASS starts on a voyage, it must provide the safety
that the maritime public is reasonably entitled to expect, e.g. by
updating systems and replacing outdated technologies. A MASS
that was safe five years ago may not be safe enough today anymore,
and a MASS with all updates applied may be safe whereas the same
MASS without the updates may be defective.

9. Conclusion

9.1 A shifttowards MASS will affect several aspects of a ship’s operation
and liability for any losses. The people involved in operating ships
are less likely to have control over the processes which control the
navigation of them and will be specifically authorized not to be in
charge of navigation in cases of “full autonomy”. If casualties arise
it may be difficult for claimants to trace those at fault, and any error
may have occurred years before, giving rise to issues of time bar.
Proving error or negligence may be demanding for third parties who
have suffered loss caused by MASS. Such novel elements increase
the risk that victims of incidents involving MASS may not be
adequately (or at all) compensated.

9.2 New risks that may not be fully covered by the existing liability
regime include, inter alia, the increased reliance on technology for
the operation to work, the increased range of persons whose decisions
will directly affect how ships are operated, and the increased handing
of control from humans to machines.
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9.3

9.4

9.5

9.6

9.7

9.8

9.9

The legal solutions to the various risks will vary from one state to
another and there is hence a risk that liability linked to MASS will
suffer from a significant lack of regulatory uniformity, which is
challenging in a global industry.

There is no perfect solution available to resolve the identified issues.
All available strategies discussed above, including the do-nothing
option, involve some question marks relating to effective protection
of third parties, fairness or practicality.

A fault-based liability regime involves important risks that victims
of incidents involving MASS are left without compensation. This is
due to, inter alia, the difficulties in establishing what has happened
and the fact that a person linked to the MASS-shipowner has
committed a fault.

Various regulatory techniques linked to the use of presumptions,
proofrules and a broader understanding of culpability would serve to
reduce such drawbacks but would not do away with the fundamental
problems involved. For such mechanisms to work properly, it is still
necessary to know what has happened and to what extent various
persons involved contributed to the events.

Another approach could be to interpret ‘fault of the vessel’ in the
1910 Convention as including a defective condition of the MASS
itself and accept that an object such as a MASS can be ‘at fault’
(defective). The defect of the ship could be linked to safety levels
which the (maritime) world is reasonably entitled to expect from it,
to be further established by regulatory guidelines.

A strict liability regime, coupled with the relevant and necessary
exceptions, would in some respects appear to be the most clear-cut
of the alternatives identified in this paper. In most states, however,
such a solution would need to rely on regulatory intervention,
preferably guided by IMO-coordination, and a related revision of the
1910 Convention. While being the ‘cleanest’ option in terms of legal
clarity, it also is the one that demands most regulatory intervention
and policy effort by the Organization.

However, before any regulatory intervention on the topic of liability
and MASS could be contemplated, several important regulatory
questions need to be addressed. This includes the material scope
of such an instrument. Regulating any type of MASS would fail
to acknowledge that MASS represents a mode of operating ships
rather than a category of ships. A ship with MASS capabilities that
is operated in the lower (manually controlled) levels of autonomy
by an onboard crew does not justify any alteration of the existing
liability regime. Targeting, on the other hand, only MASS that
operate in an autonomous or remote-controlled mode, would involve
various questions of fairness in relation to conventional ships, as
identified above. A more general liability instrument addressing
technical failure on board ships, in turn, would expose a series of
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difficult definitions between technical and human errors and their
inter-relationship. An even more general liability regime covering
any type of third-party liability for ships may, on the other hand, be
too ambitious an exercise and an initiative to embark on since such
an effort has already been turned down by the Organization in 1997.
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CYBERCRIME IN SHIPPING

HALF-YEARLY REPORT (JANUARY-JUNE)

JuLIAN CLARK, Chair

Introduction

The Cybercrime in Shipping International Working Group was established
to monitor and research this crucial area, review existing international
conventions, and analyse how best can the CMI contribute to protect the
maritime sector from the growing risks posed by cybercrime. The group
addresses these critical issues through a collaborative and multidisciplinary
approach from both legal experts and technical specialists.

Activities Undertaken

During the first six months of the 2023, the group undertook the following
activities:

1. Composition of the Group

The group made significant efforts to expand its membership by inviting
professionals with diverse backgrounds, including maritime lawyers and
technical specialists. This approach was taken to ensure comprehensive and
well-informed discussions to cope with the challenge posed by the extremely
technical nature of cybercrime and cybersecurity in shipping.

2. Delimiting the Scope and Aims

The group focused on defining the scope and objectives of its work to
consider how best can the CMI contribute to protect the maritime sector. The
group deliberated, for instance, on whether to produce a draft instrument of
anew international convention, a propose amendment to SOLAS, or a model
law to be enacted by other countries.

3. Collection and Analysis of Papers and Data

Throughout the period, the group diligently gathered and analysed
papers and data from its members and various other authors and scholars.
This process ensured a robust knowledge base, fostering evidence-based
discussions.
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4. Regular Discussions through Video Conferences

The group maintained frequent and productive communications among
its members through bimonthly video conferences. These discussions played
a crucial role in assessing the risks posed by cybercrime in the maritime
sector and monitoring the progress of the group’s activities.

5. Open Session at the Montreal Colloquium

One of the key achievements of the group during the reporting period
was organizing and hosting an open session at the Montreal Colloquium
entitled “Cyber Threat in the Maritime Sector — A Storm on the Horizon”.
The session served as a platform to raise awareness about the risks posed
by cybercrime in the maritime sector, provide updates on the regional and
international legal positions and trends on the topic, and identify current
and future weaknesses and threats. It also served to spark an open and
constructive debate among the participants.

Upcoming Activities

Looking ahead, the group has planned the following activities:

1. Questionnaire Development

The group will work on developing a comprehensive and focused
questionnaire to be distributed among the various member Associations.
This endeavour aims at gathering valuable insights and feedback from
different jurisdictions to further strengthen and develop the group’s work.

2. Continued Regular Discussions

The group will continue to hold regular communications to sustain the
momentum and keep track of ongoing developments in cybersecurity and
cybercrime in the maritime sector.

3. Exploring Collaboration Opportunities with the MASS
International Working Group

The group intends to explore alternatives for closer collaboration with
the Maritime Autonomous Surface Ships International Working Group. By
working together, both groups can address and anticipate shared challenges
in the maritime sector more effectively.

4. Liaising with IMO for Collaborative Initiatives

The group intends to actively engage and liaise with the International
Maritime Organization (IMO) to explore potential opportunities for joint
initiatives and assessments.
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Conclusion

In conclusion, the first six months of the year have been marked by
significant progress and achievements for the group. The group’s commitment
to inclusivity, knowledge gathering, and meaningful discussions has laid a
solid foundation for its future endeavours. The upcoming activities hold
promise for further advancing the group’s objectives.
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FAIR TREATMENT OF SEAFARERS IN THE
EVENT OF A MARITIME ACCIDENT

YEARLY REPORT

VALERIA EBoL1, Chair

The appointment of a new Chair of the IWG was notified at the end of
November. The last weeks of the year were dedicated to resume the activities
of the IWG and start contacting its members to check their availability to
remain part of it.

Then a new program will be elaborated, taking also into account eventual
needs of the International Maritime Organization and the priorities of the
Legal SC.

A meeting of the IWG Colloquium is supposed to take place on the
occasion of the Gothenburg Colloquium.
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FAIR TREATMENT OF SEAFARERS
SUBCOMMITTEE ON MARITIME LAW
AND REFUGEE MIGRATION AT SEA

YEARLY REPORT

VALERIA EBoL1, Chair

The Sub-Committee has been working on some questionnaires aimed at
collecting information on the relevant national practice of the States about
refugees and maritime law. They were sent out to all the NMLAs. The first
part of the questionnaire is about general issues, such as the conduct of
rescue activities and their impact on merchant vessels. The second part is
about how the pandemic affected refugees and migrants at sea and how the
States dealt with them.

Following an initial working document based on the first Questionnaires
received and presented in the framework of the SC meeting during the
Antwerp CMI Conference of October 2022, a more comprehensive document
is now being prepared. Furthermore, a new questionnaire is currently under
study to collect additional information about the eventual practice in relation
to topics such as the compensation for merchant vessels conducting
government-directed rescues during a mass migration, to identify and
share good practices.

The output of the work is supposed to be discussed in the framework
of the meeting of the Subcommittee on the occasion of the Gothenburg
Colloquium.



PART II - THE WORK OF THE CMI 165

Ratification of Judicial Sales of Ships

RATIFICATION OF JUDICIAL SALE
OF SHIPS CONVENTION

I. HALF-YEARLY REPORT (JANUARY-JUNE)

ANN FenecH, Co-Chair

1. Adoption of the International Convention on the Judicial Sales
of Ships — 7" December 2023.

In my last report presented to the General Assembly in Antwerp in
October 2022, I had reported on the momentous event when in June 2022
the Commission at UNCITRAL in its 55th session approved the final draft
of the Convention on the International Effects of Judicial Sales of Ships and
recommended that the United Nations General Assembly should adopt it.

In that report I had advised that “The Convention is expected to be adopted
by this 77" session of the General Assembly of the UN during January of
2023 and we look forward to that greatly.”

In actual fact, as you are fully aware, on the 8" of December 2022 and
therefore earlier than anticipated the United Nations Information Service
Vienna announced in a press release that “The United Nations General
Assembly adopted the United Nations Convention on the International
Effects of Judicial Sales of Ships on the 7th December 2022. The General
Assembly authorized a signing ceremony for the Convention to be held as
soon as practicable in 2023 in Beijing and recommended the Convention be
known as the “Beijing Convention on the Judicial Sale of Ships.”

This was certainly a very happy day for the CMI and for all those who
have worked exceptionally hard to reach this point.

2. Signing ceremony in Beijing.

Since then we have been watching the space for confirmation of when the
signing ceremony will be held. We have now received confirmation that the
signing ceremony will be held on the 5th September and I have received an
invitation to attend the signing ceremony and also a symposium to be held
in Beijing on the same day.
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3. Steps for ratification

Also as explained in our last report at the Assembly meeting in Antwerp,
it has become very evident that the CMI today must work towards another
deliverable. Quite apart from being the originator of ideas always seeking
the unification of International maritime law and quite apart from drafting
and bringing drafts to the tables of international legislators, it is vital that the
CMI remains inolved in assisting with the promotion of these conventions
and with the ratification processes after we succeed in turning our drafts into
international law.

Our IWG has therefore been working very hard indeed over the past
months, with the Secretariat at UNCITRAL principally Mr. Jose Angelo
Faria as well as the representative of the European Union Commission Dr.
Angele Sear DeBono to ensure that states ratify the Convention as soon as
possible after the signing.

To this end we have been encouraging national maritime law associations
to organise events which would announce and publicise this important
convention and explain to their own administrations the importance of the
ratification of this convention.

Numerous national / regional events have been held over the past few
months. At the end of April the Swiss MLA organized an event in Zurich
for a Swiss audience with the participation of Alex von Zeigler and Jan-Erik
Potschke and Beate Czerwenka and in March the German MLA organized
a similar event in Hamburg with the same speakers as well as Tilman Stein
past legal director at Deutsche Bank for a German audience.

In April the Croatian Maritime Law Association in conjunction with
University of Split organised the 4th International Scientific Conference on
Maritime law in Split, in which Judicial Sales featured very prominently
and during which I dedicated my key note speech to the Convention.
In May 2023, focus was put on the project at the United States Maritime
Law Association Spring meeting when both Frank Nolan and I discussed
the importance of the Convention and its ratification. I was invited to give
the Healy Lecture and a substantial part of that was also dedicated to the
International Convention on Judicial Sales of Ships and how important it is
for states to ratify it.

In the meantime, after ongoing discussions between the UNCITRAL
secretariat and the CMI, it was considered appropriate to hold a meeting
in Malta to explain the convention. The original intention was that it be a
small meeting for local consumption and to enable the participants at the
International Maritime Law Institute representing numerous maritime and
state organisations to understand the Convention and to encourage their
states to ratify. However, this turned into a full-blown symposium hosted
by the Ministry of Foreign Affairs. In all we had over 150 delegates from 50
countries in total.

This was a whole day event with a very interesting programme.'

' Programme attached.
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Importantly 3 Maltese ministers of state publicly expressed their support
for the Convention and publicly encouraged the EU to proceed with the
necessary procedures as expeditiously as possible to enable Malta as an EU
Member state to ratify the Convention as soon as possible after the signing
of the Convention in Beijing.

Speakers included Mr. Justice Spiteri Bailey the Judge who presides
over maritime cases and in particular judicial sales in Malta, Jose Angelo
Estrella Faria, principal legal officer, United Nations Commission on
International Trade Law, Fred Kenney Director Legal Affairs and External
relations division IMO, Beate Czerwenka Chair of Working Group VI at
UNCITRAL, Peter Laurijssen, Eduardo Albors, Petar Kragic and I disected
the convention, whilst Suzanne Shaw vice President of the Malta MLA
moderated a panel with the industry consisting of Tilman Stein past legal
director at Deutsche Bank, Jason Korbettis, managing director of Blue fin
marine, owners of the Bright Star, and Ivan Sammut registrar general of
Maltese ships.

Importantly we had two presentations from 2 EU Commission
representatives. Mr. Richard Sonnenschein, Director Justice Policies,
Directorate General for Justice and Consumers, EU Commission and Dr.
Angele Sears Debono, legal and policy officer, civil justice unit, Directorate
General for Justice and Consumers, EU Commission. This was the first time
after the adoption of the convention by the General Asssembly of the EU that
the EU publicly acknowledged the importance of the convention to european
maritime trade and indicated that the processes enabling member states to
ratify the convention would be expedited as much as possible.

The audience was varied and at the end of the seminar public support was
expressed by many including Stinne Taiger Ivo representing BIMCO, Julio
Fuentes from the Spanish Ministry of Transport, Prof. Lorenzo Schiano di
Pepe from Italy, Harmen Hoek from the IBA, and Ann Catherine de Ridder
from the Belgian Registry of Shipping.

On the 29" of June the Italian Maritime Law Association organised a
seminar precisely on the Convention on the international effects of judicial
sales of ships. [ was invited to give the Key Note address and other speakers
included Avocato Giorgio Berlingieri, Prof. Stefano Zunarelli, Dr. Angele
Sears Debono, Mr. Jose Angelo Estrella Faria, Dr. Jan-Erik Potschke and
Prof. Lorenzo Schiano de Pepe.

Liaison with UNCITRAL and IMO.

Throughout these past 9 months we have continued to build on
strengthening our relationships with UN legislative bodies. As far as the
IMO is concerned and as you are aware, following their decision in 2018 not
to entertain this project, the IMO nevertheless participated fully and whole
heartedly in the deliberations of Working group V1 at UNCITRAL and
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eventually agreed to act as the repository under article 10 of the Convention.
We could not have asked for a better relationship with the IMO. Consequently,
this year I received an invitation to address LEG 110 in May on this very
subject and to this end the CMI and the secretariat at UNICTRAL presented
a joint submission under “any other business”.? The scope of the submission
was expressed as per the following:

“On the 7" December 2022, the General Assembly of the United
Nations adopted the Convention on the International Effects of Judicial
Sales of Ships. The purpose of this memo is to provide background to the
important discussion related to this new Convention and it is hoped that
will be useful to the delegates attending the legal committee of the IMO at
its 110" session as they explain the importance of the ratification of this
Convention, to their respective States and organisations”.

I presented the paper at Leg 110 on Friday 31%* March.

It was hugely gratifying when following my presentation, we received the
strong and firm support of very important delegations namely the United
States of America, Spain, Croatia, Japan, Singapore, China, New Zealand,
Australia, Thailand, Georgia, Greece, BIMCO and ICS.

Production of the Judicial Sales Manual

In order to ensure that state administrations and authorities, maritime
practitioners and others involved in encouraging states to ratify the
convention had access to the right materials, we have also produced what we
are referring to as the “Judicial Sales Manual.”

This manual was launched in Montreal and has been put together and
collated principaly by Peter Laurijssen who is a member of the core team of
the IWG as well as being the Rapporteur of the Group. The Manual contains
a detailed article on the convention, the text of the convention in various
official languages, the UNCITRAL Secretariat’s explanatory note on the
Convention as well as a number of testimonials by prominent figures and
entities. It was distributed to all delegates at the Colloquium.

The Judicial Sales Manual was produced jointly between the Journal of
European Transport Law and the CMI. I would like to publicly express my
deep gratitude to Peter Laurijssen for taking ownership of this project and
producing such an excellent publication.

Engagement with the International Press

The IWG has worked to engage with the International Maritime Press. The
session on Judicial sales as well as the IWG open meeting the day before the
conference in Antwerp was widely covered by Rob Rust of Trade Winds and the
Malta Symposium held in April was also widely covered by Davd Osler from
Lloyds List. We must continue to nurture this relationship with the maritime
press for the Convention to garner as much support and publicity as possible.

2 Copy of joint submission
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Conclusion

There is little doubt that what the Convention seeks to promote can only
succeed if the Convention is ratified by as many states as possible. For this
reason, the Executive Committee of the CMI has approved a request by the
same IWG for the IWG to be renamed the “IWG on the ratification of the
Convention on the International effects of Judicial Sales.”

We must therefore continue to work towards this deliverable. In
explaining the importance of the Convention and its ratification we also need
to underline the simplicity of the Convention and how the Convention seeks
to protect private rights and is not at all concerned with what would normally
be considered as political issues which could deter states from ratifying
conventions. The simplicity of the convention and its totally politically
neutral tone should be the reason why it ought to be ratified by several States
as promptly as possible.

We would like to encourage as many national maritime law associations
to engage with their administrations with a view to convincing them to ratify
the Convention once this is open for signature in September.

At this juncture I would like to extend a special thank you to Dr. Angel
Sears Debono from the EU Commission who has worked tirelessly within
the Commission to ensure that the Convention can be ratified by the EU
itself and EU member states. Throughout the 4 year period at UNCITRAL
working group VI the EU Commission and the CMI enjoyed an excellent
working relationship where we both worked towards finding common ground
and overcoming obstacles. In fact on the 29th of June, it was announced that
the EU Commission was presenting to Council a proposal for the ratification
of the Convention by the Commission and EU Member states.

The Commission together with the Spanish Presidency of the EU
Council will be organising a Seminar in October to explain the details of
the Convention to Member states. Various members of our working group
will be speaking.

In the meantime, all the members of the group are available to explain
and assist any NMLA which requires assistance in explaining the uses and
utility of the Convention to any governmental authority when considering
the ratification of the Convention. The current members of this IWG are:

Henry Li and myself as Co-Chairs
Peter Laurijssen — Rapporteur
Stuart Hetherington

Alex Von Ziegler

Tomotaka Fujita

Frank Nolan

Jan-Erik Potschke

Eduardo Albors

Andrew Johnson

Paula Béckden

Beiping Chu
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Would encourage you to contact any member of this IWG for any further
information or assistance in your efforts to encourage your States to ratify
the convention.

II. HALF-YEARLY REPORT (JULY-DECEMBER)

ANN FeNEcH, Co-Chair

Throughout this period the IWG met several times through Teams both as
a lead up to the signing ceremony of the Convention in Beijing in September
and post the signing ceremony with a view to working towards encouraging
as many member states to sign up to and ratify the Convention.

1.

August 2023

I was invited by the World Maritime University in Malmo to give an
extensive lecture on the Convention at the Maritime Law Summer
School that was held in Malmo. The Summer School was attended
by numerous administrators from several countries and a perfect
opportunity to introduce the Convention to persons forming an
integral part of their countries maritime and port administrations.

5% September 2023

The highlight of the second half of 2023 was of course the signing
ceremony of the Convention on the International Effects on Judicial
Sales of Ships which was held on the 5th of September 2023 in Beijing.
There were many discussions and exchanges between the CMI, the
Chinese organisers and UNCITRAL as a run to the signing ceremony
which was organised in Beijing by the Chinese Government and
UNCITRAL and held in Hall A of the National Convention Centre
in Beijing where literally hundreds of persons witnessed the signing
ceremony.

Fifteen states signed the Convention — China, Burkina Faso,
Comoros, El Salvador, Kiribati, Grenada, Honduras, Liberia, Sao
Tomi and Principe, Saudi Arabia, Senegal, Sierra Leone, Singapore,
Switzerland and Syria.

This was indeed a hugely special moment for the CMI and
UNCITRAL and it was truly wonderful for many of us to be present,
myself as President, Henri Li co-chair of the IWG on Judicial sales,
Administrator Lawrence Teh, Peter Laurijssen — rapporteur of the
IWG on Judicial Sales and representative of ICS consultative member
of CMI, Beiping Chu Exco Member, Soren Larsen Deputy Secretary
General of BIMCO consultative member of the CMI, Jan de Boer
Legal Officer at the IMO consultative member of the CMI, George
Theocharides representing WMU consultative member of the CMI
and Dihuang Song, Titulary Member of the CMI.
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The signing ceremony was followed by a seminar with presentations
from numerous persons including Jose Angelo Estrella Faria Principal
Leal Officer and Head, Legislative Branch at UNCITRAL, Henry Li,
myself and Peter Laurijssen and Lawrence Teh.

I think it is fair to say that this was probably one of the happiest
professional moments for Henry Li and myself and indeed all of those
present and those who were not present who have been working so
hard to see this day come to light.

The signing ceremony was widely covered by Trade Winds and Lloyds List and other
media
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In September I was invited by the German Maritime Law Association
to deliver the keynote speech at the 125th Anniversary of the German
MLA which was held at the Rathaus. Present at this very impressive
ceremony was Mrs. Anna Gallina, Senator for Justice for the Free and
Hanseatic City of Hamburg. I used the opportunity to speak about
the links between the CMI and the various UN legislative bodies and
appealed to the German Government to ratify the Convention.

Also in September Peter Laurijssen wrote a comprehensive article on
Judicial Sales in the 4th Issue of the official magazine of the Institute
of Chartered Ship brokers.

In October I was invited to present the Convention at the International
Colloquium on Enforcement of maritime Claims organised by Ankara
University National Center for the Sea and Maritime Law and the
Republic of Turkiye Court of Cassation.

Also in October Eduardo Albors wrote an extensive article in the
Spanish Shipowner’s monthly review on the Beijing Convention.

"Also in October the Maritime Law Association of Australia and New

Zealand invited Senior Admiralty Judge Mr. Justice Angus Stewart
to deliver a paper on the Convention where he delved into judicial
sales in Australia, case law regarding the free and unencumbered title
provided to purchasers in judicial sales and the importance of giving
effect to such a free and unencumbered title.

Developments at EU level

In the meantime the developments at EU level continued to progress
very satisfactorily.

At the end of June the Commission approved the policy to enable EU
member states to become signatories to the convention which policy
was adopted by the EU Council in December. This is of course a very
significant moment for EU Member states clearing the way for them
to sign and ratify the Convention during 2024.

The EU showed its commitment to the project by following up on its
participation at the Malta Symposium held in April, by organising
together with the Spanish Presidency a very informative workshop in
Madrid in October. The workshop was attended by delegates from the
ministries of justice and transport of each EU Member state and it was
the perfect opportunity for them to learn more about the importance
of the convention.

Eduardo Albors, Peter Laurijssen, Jan-Erik Potschke, Petar Kragic
and I all presented papers with a view to explaining various aspects of
the convention. Jason Korbetis representing the owners of the Bright
Star, Tilman Stein speaking for a number of German financiers and
Angelo Estrella Faria all gave their own insights into the current
challenges and the solutions provided by the Convention.

EU Commissioner for Justice Didier Reynders made it crystal clear
that the EU is totally dedicated to seeing that the convention is ratified
and that it comes into force.
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Once again the CMI would like to thank Angele Sears Debono from
the EU Commission for her unstinting efforts in seeing the project
through.

9.

10.

11.

12.

November was particularly busy. I was invited to explain the
Convention at the British Maritime law Association Autumn meeting
held at Quadrant Chambers in London, at the Maritime and Transport
Committee session at the IBA Annual Conference in Paris and at the
International Maritime Law Seminar held in London.

In November Jan-Erik Potschke was invited to give a presentation
on the Convention at the Deutsche Gesellschaft fur Transportrecht in
Prague

Alsoin November Henry Li delivered a presentation on the Convention
at the ICMA conference in Dubai during a session entitled Arrest,
sale, enforcement and insolvency.

Finally also in November the States of Tanzania and Ecuador signed
the Convention becoming the 16" and 17" State respectively to sign
up to the Convention.

In the meantime and throughout this period, other members of the IWG
have been involved in one on one meetings with various administrations
with a view to explaining the advantages in the signing and ratification of
the Convention.

All of this activity in such a short period of time illustrates and underlines
the extraordinary level of commitment which all the members of the IWG as
well as a great number of national maritime law associations and consultative
members have exhibited all aimed at giving our members the opportunity
of getting to know more about the Convention with a view to encouraging
them to play a key role in convincing their countries to sign and ratify the
convention.
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This also further persuades me that the role of the CMI today goes
beyond drafting conventions, but that once drafted and adopted the CMI
must continue to play a key role in explaining the conventions to various
administrations with a view to getting them into force.

The focus during 2024 will therefore be to get more countries to sign and
ratify the convention and thus bring the Beijing Convention on Judicial Sales
into force in record time.

Finally a big thank you to all the members of our IWG:
Henry Li— co-chair ING
Peter Laurijssen — Rapporteur
Stuart Hetherington.

Alex Von Ziegler

Tomotaka Fujita

Frank Nolan

Jan-Erik Potschke

Eduardo Albors

Andrew Johnson

Paula Béckden

Beiping Chu

We would encourage you to contact any member of this IWG for any
further information or assistance in your efforts to encourage your States to
ratify the convention.
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REVISION OF 1910 COLLISION
CONVENTION AND RELATED
INSTRUMENTS

I. HALF-YEARLY REPORT (JANUARY-JUNE)

JoHN O’CoNNOR, Chair

The IWG first met at the Antwerp colloquium in October 2022, in
a meeting open to all delegates, on the subject of whether, and if so how,
to improve the 1910 Collision Convention. The open meeting was very
animated and revealed the main lines of discussion for the IWG.

Following Antwerp, a questionnaire was submitted to all MLAs on the
expediency of revising the Convention. The questionnaire touched on some
of the more controversial aspects of the review such as whether there was
a demonstrated need to consider mandatory insurance for collision damage
and direct action against liability insurers. MLAs were asked to respond
before the CMI colloquium to be held in Montreal in June 2023.

Many MLAs did respond and the IWG rapporteur, Mr. Klaus Ramming of
Germany, helpfully put together a spreadsheet for IWG members setting out
the replies of each MLA to the questionnaire. The length and detail of many
of the answers submitted demonstrated that the MLAs invested considerable
time and effort in preparing replies to the questionnaire.

In Montreal in June two sessions were held. The first, a closed session, was
the first face to-face meeting restricted to the members of the IWG. It again
gave rise to animated discussions and the group canvassed several topics.

One of the key points noted was that the replies received to the
questionnaire did not allow the IWG to draw simple conclusions. At the
time of the meeting, 17 MLAs had responded. Several more replies have
since been received and it is hoped that many MLAs will respond in the
coming months. The replies vary greatly on almost all questions, including
the issues noted above.

The IWG determined that there are different categories of proposed
amendments, including those that are less controversial (for example,
definitions) and those that are more controversial (liability and insurance).

It was debated whether any amending instrument should be a protocol
to the 1910 convention or a new convention altogether and the advantages
and disadvantages of each approach were discussed. For example, a new
instrument would require states to not only ratify or accede to the new
convention, but also to denounce the 1910 convention. It was agreed the form
of instrument to be proposed by the IWG would depend on what changes
would be included.
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The IWG debated whether to split the review of the less-controversial
proposals into subgroups, leaving the controversial proposals to be decided
by the whole committee, or whether to take the bull by the horns and start
with the controversial subjects up front.

Having decided on the latter, each member of the IWG was invited to:

1. Review the answers of the MLAs to the questions in the questionnaire
related to the channeling of liability and liability to third parties.

2. Focus on the concept of fault-based/strict/joint liability to third parties
for damage or injury caused by the collision to persons or property not
on board the colliding ships.

3. Carry out a similar exercise for the answers to questions concerning
mandatory insurance and direct action.

4. Evaluate the conclusions of the MLAs on the concept of mandatory
insurance and direct action as concerns damage or injury to third
parties not on board, i.e. do these liabilities, independently of liability
to persons and property on board, include a public policy aspect
sufficient to warrant mandatory insurance and direct action by third
parties.

Following the closed IWG meeting, an open session was held during
the Montreal CMI colloquium. Attendees heard a debate on some of the
above issued, as to whether the controversial items merit a revision of the
convention or not. The chair invited Mr. Francesco Siccardi of Italy to take
the position promoting change and Mr. Dieter Schwampe of Germany to take
the opposite view. The debate was lively, and attendees took the occasion to
participate actively from the floor.

A date for a future IWG meeting has yet to be set, but IWG members were
encouraged to carry out the above analysis before the end of the summer.
The IWG will then be invited to decide what position should be taken on
these most difficult points.

The next phase of deliberations will be extremely important for the IWG. A
consensus on the controversial issues must be achieved, regardless of which
position is adopted, in order to allow the IWG to make recommendations to
ExCo on the revision of the Collision Convention. It is hoped that a position
will be arrived at over the coming year. There is much work to be done and
the chair thanks all IWG members for their valuable input.

II. HALF-YEARLY REPORT (JULY-DECEMBER)

JoHN O’CoNNOR, Chair

It is a pleasure to report on the work ongoing in the Review of the Collision
Conventions International Working Group (IWG).

The IWG first met at the CMI Antwerp colloquium in October 2022 and
again at the Montreal colloquium in June 2023. Following a face-to-face
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meeting of the IWG in Montreal, an open meeting for all delegates was held.
Both sessions gave rise to animated debate of the topics considered by the
IWG. Those topics had previously been canvassed in a questionnaire sent
to all Maritime Law Associations to obtain input from each. Several replies
had already been submitted to the IWG before the Montreal meetings and
over the second half of 2023, several more replies were received.

It would be an understatement to say that not all MLAs agree on the
changes proposed to the 1910 Collision Convention. That convention was
the CMTI’s first instrument, adopted the same day as the 1910 Salvage
Convention. The latter convention was replaced in 1989, leaving the 1910
Collision Convention as the CMI’s oldest instrument still in force.

From a review of the questionnaire and the replies received, the IWG
determined that there are different categories of proposed amendments,
including those that are less controversial (for example, definitions) and
those that are more controversial (liability and insurance).

At the Montreal meetings, the IWG debated whether to split the review
of the less controversial proposals into subgroups, leaving the controversial
proposals to be decided by all members of the IWG, or whether to take the
bull by the horns and start with the controversial subjects being reviewed by
the whole working group.

The IWG decided to take the latter course and asked each IWG member to
revert during the second half of 2023 on the following topics:

1. Review the answers of the MLAs to the questions in the questionnaire
related to the channeling of liability and liability to third parties.

2. Focus on the concept of fault-based/strict/joint liability to third parties
for damage or injury caused by the collision to persons or property not
on board the colliding ships.

3. Carry out a similar exercise for the answers to questions concerning
mandatory insurance and direct action.

4. Evaluate the conclusions of the MLAs on the concept of mandatory
insurance and direct action as concerns damage or injury to third
parties not on board, i.e. do these liabilities, independently of liability to
persons and property on board, include a public policy aspect sufficient
to warrant mandatory insurance and direct action by third parties.

Some answers have been received to date and a formal meeting of the
IWG is scheduled to be held in the upcoming Gothenburg colloquium to
be held in May 2024. If enough comments are received ahead of time, an
interim virtual meeting of the IWG may be held in the weeks prior to the
Gothenburg event. It is hoped that, in Gothenburg, the IWG will be able to
decide what position should be taken on these most difficult points.

This phase of deliberations is extremely important for the IWG. A
consensus on the controversial issues must be achieved, regardless of which
position is adopted, in order to allow the IWG to make recommendations
to ExCo on the revision of the 1910 Collision Convention. It is hoped that a
position will be arrived at within the coming year.
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III. QUESTIONNAIRE

JoHN O’ CoNNOR, Chair

1. Definitions
1.1 Vessel

The 1910 Collision Convention applies to the collision of vessels (Art. 1)
but does not feature a definition of a vessel.

Should the revised Convention define “vessel”’?

If so, should the definition include all floating structures?

1.2 Ocean/Inland Navigation Vessels

The 1910 Convention applies to collisions between sea-going vessels and
between sea going vessels and vessels of inland navigation (Art. 1), and thus
not to collisions between vessels of inland navigation.

Should the revised Convention apply to any collision between vessels?

1.3 Collision

The 1910 Convention applies to collisions between vessels but does not
say what a collision is.

Should the revised Convention define “collision”?

If'so, should it include cases where damage is caused to one vessel by the
manoeuvre of another even though there was no physical contact between
the two?

Should it include vessels engaged in a towing situation?

Should it include collisions where both vessels are owned by the same
beneficial owner?

2. Scope of Application
2.1 Reference to the Flag

The 1910 Convention applies if all vessels involved fly the flag of
Contracting States (Art. 12), in whatever waters the collision occurs (Art. 1).

Should the scope of application of the revised Convention be expanded (i)
to the effect that the revised Convention applies, irrespective of the involved
vessels’ flags, if the collision occurred within a Contracting State’s internal
waters, coastal sea and/or exclusive economic zone and (ii) to the effect that
the revised Convention applies to any collision in any other waters if one or
more of the colliding vessels flies the flag of a Contracting State?

2.2 REIO-Clause

Should the revised Convention include a REIO-Clause (Regional
Economic Integration Organisation) which would in particular allow the
EU to become a contracting party? This may in particular be relevant if the
revised Convention features provisions on international private law (point
5 below), jurisdiction and recognition/enforcement (points 6 and 7 below).
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3. Liability
3.1 Fault-Based Liability

The principal underlying decision of the 1910 Convention is that the
vessels’ liability arising from a collision is fault-based (Art. 2(1), Art. 3 and
Art. 4(1)) and that there is no strict liability.

Should fault-based liability be maintained? If not, can you provide your

reasoning for abandoning fault-based liability?

3.2 Fault of the Vessel

The 1910 Convention’s liability concept is based on the fault of the
vessel. However, the Convention does not identify the persons who must act
negligently, but merely refers to “the vessel” being in fault.

Should this concept be maintained in the revised Convention, or should
the revised Convention identify who needs to be at fault?

3.3 Title to Sue

The 1910 Convention is silent as to who is entitled to bring an action
against the liable “vessel”.

Should the revised Convention identify which parties (registered
shipowners, bareboat charterers, etc.) may bring suit against the liable vessel?

3.4 Crew, Pilot etc. Channelling of Negligence

The 1910 Convention does not preclude entities other than the shipowners
being liable for collision damage.

Should this concept to be maintained in the revised Convention or should
liability be channelled solely to the owner of the liable vessel?

3.5 Pro Rata versus Joint Liability

The 1910 Convention liability system provides for joint liability of the
involved vessels in relation to third parties’ personal injury claims (Art. 4
(3)). A vessel that settles the full amount of the claim may recover from the
other vessel in proportion to its share of liability (Art. 4 (3)).

The 1910 Convention does not apply to damage caused to the property
of third parties not on board one of the vessels involved. For example, a
collision leading to damage to a bridge. It is to be presumed that national law
would apply to any claim for such damage.

However, in respect of claims to property damage on board one of the
colliding vessels, the 1910 Convention provides for a pro-rata liability in
proportion to the degree of fault of the vessels involved (Art. 4 (1) and (2)).
This becomes relevant in cases where two or more than two vessels are
involved in the collision and one vessel seeks to recover from one or more of
the other vessels, or where there is damage to property, in particular cargo,
and the property owner claims from the two (or more) vessels involved.

Should the joint liability for personal injury claims of all involved vessels
found to be at fault be explicitly extended to liability for third-party property
damage in the revised convention? Even if not on board one of the colliding
vessels? If so, what justifies your reasoning?
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3.6 Defects in the Vessel

Under the 1910 Convention, the vessel owner will not be liable if the
collision was caused by some defect in the vessel which the owner, by
applying due diligence in all respects, was unable to detect.

Should there be an exception to the effect that the vessel should be strictly
liable for such defects irrespective of fault?

If so, should the revised Convention then define “defects”, for which no
fault is required to lead to liability?

3.7 Legal Presumptions

Art. 6 (2) of the 1910 Convention provides that legal presumptions relating
to fault are not applicable when it comes to determining liability under the
Convention.

Should the revised Convention expressly adopt some internationally
recognised presumptions, and if so, what type of presumption?

3.8 Recoverable Damages

The 1910 Convention does not address what damages are recoverable.
The Lisbon Rules 1987, issued by CMI, (https:/comitemaritime.org/work/
collision/), include detailed principles as to the recoverable damages and
their assessment in typical collision cases.

Should the revised Convention define recoverable damages?

If so, should the Lisbon Rules 1987 on recoverable damages in collision
cases be made part of the revised Convention?

4. Mandatory Insurance

A number of international liability conventions, including oil pollution
conventions, provide that the vessel owner must maintain insurance which
covers claims under the respective conventions. These conventions often
have a public policy aim and may not be an appropriate model for the 1910
Collision Convention. In Europe, EU-Directive 2009/20 provides that the
vessel owner must maintain insurance that covers claims up to the limitation
amounts of the 1996 LLMC relevant for the vessel. The Directive does not
provide for direct action against the vessel’s liability insurers.

Should the revised Convention provide for mandatory insurance? If so,
what justifies this change in your view?

4.1 Direct Actions and Defences

If mandatory collision insurance is to be introduced, should the revised

Convention provide for direct actions by the damaged parties against the
liability insurers of the liable vessel? If so, what justifies this change in your view?

If so, how would this be achieved given the usual sharing of liability cover
between the vessel’s hull and machinery and P&I insurers?

If it were to be achieved, should the insurers benefit from any defence
they might have had vis-a-vis their insured related to their policy? Would
this include the bankruptcy or winding up of the vessel owner and pay-to-
be-paid clauses?
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5. International Private Law

The 1910 Convention provides for a unified liability regime covering
claims arising from the collision. Any further issues, e.g., the recoverable
damages, the identity of the liable parties, title to sue etc., are left to the law
otherwise applicable, determined by international private law principles.
These principles normally consider each claim separately, to the effect that a
claim by a first vessel against a second may be decided on different rules of
law than those applicable in the claim by the second vessel against the first,
even though both claims concern the same collision.

Should a revised Convention include international private law rules on
the law otherwise applicable to all claims, seeking to identify one law that
is relevant? If so, should the revised Convention adopt the choice of law
provisions of articles 4 and 5 of CMI’s 1977 Draft International Convention
for the Unification of certain rules concerning civil jurisdiction, choice of
law, and recognition and enforcement of judgements in matters of collision
(the “CMI 1977 Rio Draft Convention”), published in the CMI Yearbook
1977 Part I, p. 22, https://comitemaritime.org/publications-documents/cmi-
yearbook/ ?

6. Jurisdiction

The 1910 Convention does not include any provisions as to jurisdiction.

Should a revised Convention provide for jurisdiction?

If so, should the jurisdiction be based on the International Convention
on certain

rules concerning civil jurisdiction in matters of collision, 1952 or on the
CMI 1977

Rio Draft Convention?

The CMI 1977 Rio Draft Convention allowed for jurisdiction:

a) where the defendant has his habitual residence or domicile, or
principal place of business;

b) in the internal waters or territorial sea of which the collision
occurred;

¢) where a vessel involved in the collision (other than the plaintiff’s
own vessel) or a vessel under the same ownership lawfully subject
to arrest, has been arrested or security has been provided to avoid
arrest on account of the collision;

d) where the defendant has property subject to attachment under the
law of that State and such property has been attached or security has
been provided to avoid attachment on account of the collision; or

e) where a limitation fund has been properly constituted by the
defendant in accordance with the law of that State on account of
the collision.

7. Recognition and Enforcement

Neither the 1910 nor the 1952 Convention include regulations on the
recognition and enforcement of judgments in collision matters. The CMI
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1977 Rio Draft Convention provided that State Parties would recognize
judgments from other State Parties.

Should such provisions be adopted in the revised Convention, e.g., to
the effect that judgments in collision matters rendered by the court of one
Contracting State may be enforced in another Contracting State?

8. Autonomous and Unmanned Ships

Maritime Automated Surface Ships are coming. It is not yet clear whether
this will require amendments to several conventions or the creation of a
single MASS convention.

Should the revised Convention stipulate that it applies to any vessel
whether manned or autonomous or is it too early to consider including
autonomous vessels?

If autonomous vessels should be included, should the revised Convention
include specific rules for collisions involving autonomous ships?

9. Conclusions

In light of the above questions, do the revisions to the 1910 Collision
Convention which your association supports justify the amendment of the
Convention at all, or does the risk of creating a new convention which might
not be as universally adopted as the 1910 Convention lead your association to
the overall conclusion that the Convention should remain as it is at present?
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POLAR SHIPPING

I. HALF-YEARLY REPORT
(OCTOBER 2022-JUNE 2023)

AvLpo Cuircor, Chair

1. INTRODUCTION

This report covers the reporting period from 1 June October 2022 to 30
June 2023.

2. IWG ACTIVITIES SINCE THE LAST REPORT

The IWG continues to operate through subgroups. The Cruise Passengers’
Rights subgroup completed its work following submission two working
papers. Currently, Antarctic Shipping continues to work on a working paper.
The COLREGS in Polar Environments subgroup has not reported updates.
Following the Antwerp meeting, the IWG subgroups continued work through
email communications.

3.1 Antarctic shipping

D. Baker chairs this subgroup composed of P. Buhler, K. Crosbie, G. Goto,
K. Khosla, D. Rothwell and Haco van der Houven van Oordt (AKD Benelux
Lawyers). The subgroup continued work on the IMO liability regimes and
the Liability Annex of the Environment Protocol of the Antarctic Treaty.
Work on the initial report, as reworked by D. Baker and Stacey Fraser,
continued in view of additional extensive feedback received. D. Baker will
provide an update at CMI Montreal on 14 June 2023.

3.2 COLREGS in polar environments

The IWG Chair has not received updates on the subgroup’s work in a long
period. At CMI Montreal the IWG will discuss whether the subgroup should
be relaunched or discontinued.

3.3 Cruise passengers’ rights

This subgroup successfully submitted the two working papers assigned
to it. The subgroup completed the second working paper on Antarctic
passenger rights following revisions undertaken by E. Mallach on the basis
of comments received during CMI Antwerp. The paper has been submitted
to the CMI Secretariat for uploading to the CMI website and eventual
publication in the CMI Yearbook. The Chair thanks the subgroup members
for the informative, thorough and timely work (L. Rosenberg Overby (chair;
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lead author on Arctic passengers), P. Buhler, K. Crosbie, E. Mallach (lead
author on Antarctic passengers) and D. Rothwell).

4. CMI MONTREAL

The IWG will be meeting at 09.00-13.00. The meeting will be in hybrid
mode at CMI Montreal to discuss work in progress and explore proposals for
new tasks. The plan is to gather as many IWG members to meet in person
and provide a zoom link for virtual participants.

The provisional meeting agenda is as follows:
* Draft meeting agenda (for adoption)

* Annual report to ExCo (for information)

* Review of progress of work in subgroups:

— Passengers’ rights in Arctic and Antarctic shipping: work completed,
and subgroup discontinued (for information)

— Antarctic shipping: Discussion of draft working paper — “The New
Alsatia for Liability and Compensation for Ship-Sourced Pollution
Damage?” (D. Baker)

— COLREGS: discussion on relaunching or discontinuing this work
item (Chair)

» Consideration of and decision on new work items:

— The interface between the implementation of Indigenous rights
(UNDRIP) and governance of Arctic shipping (Chair)

— Coastal states’ responsibility for the establishment and maintenance
of navigation aids and services in Arctic waters (1. Basaran)

— Other topics proposed during meeting

* Any other business
* Next steps

The IWG Chair also notes that the organizers of the CMI Montreal
Symposium have included a Young CMI session focused on polar shipping
to be chaired by the IWG Chair.

II. HALF-YEARLY REPORT
(JULY 2023-DECEMBER 2023)

1. INTRODUCTION

This report covers the reporting period from 1 July 2023 to 31 December
2023.
2. IWG ACTIVITIES SINCE THE LAST REPORT

2.1 Antarctic shipping

The subgroup chaired by David Baker finalized the working paper
on the IMO liability regimes and the Liability Annex of the Environment
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Protocol of the Antarctic Treaty. The working paper was kindly distributed
to the Secretariats of the Antarctic Treaty, IMO, and IAATO by CMI
President Ann Fenech, with a note advising the Secretariats to follow-up
on the issues identified in the paper with D. Baker. The working paper
was also submitted to the CMI Yearbook for publication.

2.2 Follow-up to CMI Montreal

At our meeting on 14 June 2023 in conjunction with CMI Montreal,
the IWG agreed to establish two new subgroups to work on: (1) the
interface between the implementation of Indigenous rights (UNDRIP)
and the governance of Arctic shipping (chaired by A. Chircop); and (2)
coastal states’ responsibility for the establishment and maintenance of
navigation aids and services in Arctic waters (chaired by I. Basaran).

To date, the subgroups have not commenced substantive work. With
respect to subgroup 1, the IWG Chair followed up on the IWG’s decision
to invite the Inuit Circumpolar Council (ICC), which holds provisional
consultative status at the IMO, to partner on the subgroup’s work.
Although there was an earlier indication of interest, the Chair has yet to
receive a formal response.

The IWG assisted the CMI Secretariat with various follow-up requests
concerning presentations at the Montreal Colloquium, contributions to
the CMI Yearbook and reporting. The IWG also requested the Secretariat
to update the IWG’s page on the CMI website.

2.3 TWG membership

D. Baker informed the Chair that his role as representative of the
International Group on the IWG would end on 31 December 2023. D.
Baker indicated his interest in remaining a IWG member in a personal
capacity and recommended appointment of a new International Group
representative on the IWG. The Chair will follow up on this matter with
the CMI President and ExCo.

. NEXT STEPS

The IWG’s next steps are as follows:

» Continuing efforts to mobilize the two new subgroups.

* Preparations for the IWG’s meeting in association with CMI
Gothenburg.

* Appointment of a new International Group representative in the IWG.
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III. WORKING PAPER
ANTARCTICA: THE NEW ALSATIA FOR LIABILITY AND
COMPENSATION FOR SHIP-SOURCED POLLUTION DAMAGE?

David Baker, Stacey Fraser, Emily Ferguson

Subgroup Antarctic Shipping

Chair David Baker

Lead author David Baker, Stacey Fraser, Emily Ferguson
Contributors' Leyla Pearson

Working paper history ¢ Commissioned by IWG: October 2019
+ Considered by the subgroup: during 2021-2023
* Considered by the IWG: CMI Antwerp, 19 October
2022 & CMI Montreal, 14 June 2023
» Uploaded to CMI website: Anticipated in August 2023
* Published in 2022 CMI Yearbook: Anticipated in CMI
Yearbook 2023

Introduction

Antarctica,? the world’s southernmost continent is known for its frozen,
remote, and mystifying landscape. Equally mystifying are the international
rules governing the obligations, liabilities, and compensation for ship-
sourced environmental damage in its surrounding waters.

An increasing range of vessels operate in Antarctic waters each year to
undertake scientific research, tourism ventures, and commercial fishing,
among other activities. The increase in maritime activities inherently carries
the increased risk of a casualty. A casualty in Antarctic waters (after any risk
to the safety of life at sea abates), brings the possibility of significant adverse
impacts to the environment, whether through the escape of oil or other
harmful substances from a ship or dealing with the wreck or equipment from
on board the ship itself.

The maritime industry has long recognized the need for uniform rules
for safety standards and measures to reduce the risk of a casualty and, in the
event of a casualty, for the responsibilities, liabilities, and compensation for
ship-sourced pollution damage.

But Antarctica has unique characteristics, and activities in Antarctica are
governed through the Antarctic Treaty System. The Antarctic Treaty System
includes the Antarctic Treaty and related agreements, such as the Protocol
on Environmental Protection to the Antarctic Treaty (the Protocol).?

' The paper also benefitted from comments provided by Dr. Didem Algantiirk Light, Ilker
Basaran and Peter Cullen.

2 For the purpose of this paper, Antarctica is the area south of 60° South Latitude.

The Protocol on Environmental Protection to the Antarctic Treaty (opened for signature on
4 October 1991 and entered into force on 14 January 1998).

3
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The Protocol seeks to provide “comprehensive protection of the Antarctic
environment and dependent and associated eco systems”.* In furtherance
of that objective, in 2005 the Antarctic Treaty Consultative Parties adopted
Annex VI to the Protocol on Environmental Protection to the Antarctic
Treaty® (the Liability Annex), specifically to require the establishment
of contingency plans and provide for prompt and effective response to
environmental emergencies in the Antarctic.

However, despite being some 13 years in the making, and now almost
17 years since its adoption, the Liability Annex is yet to enter into force.’
Even once the Liability Annex comes into force, there is uncertainty over the
interplay of shipowners’ rights and obligations under various International
Maritime Organization (IMO) regimes, including whether liabilities created
under the Liability Annex are subject to global limitation of liability regimes
(such as the 1976 Convention on Limitation of Liability for Maritime Claims
and the 1996 Protocol thereto (LLMC)).

This paper assesses the interplay between the different international legal
frameworks that might govern the allocation of responsibility, liability, and
compensation in the event a ship-sourced casualty causes environmental
damage in Antarctic waters.

It first provides an overview of the IMO conventions and the legal status
of Antarctic waters before considering the application of existing IMO
liability instruments in Antarctic waters and the measures to protect the
environment under the Antarctic Treaty System. It then analyses in more
detail some practical questions around the operation of the Liability Annex,
in particular its relationship with the LLMC, and what that means for a
shipowner’s obligations and liability for an environmental emergency in
Antarctic waters, both now and when the Liability Annex enters into force.

It concludes that international conventions developed through the IMO
creating liability for ship-sourced pollution damage offer little assistance for
incidents in Antarctic waters, due to the geographic limits on their definition
of pollution damage or obligations. This means that until the Liability Annex
comes into force, there is a legal vacuum of internationally agreed rules
governing obligations, liabilities, or compensation for ship-sourced pollution
casualties in Antarctic waters.

Arguably the position will not greatly improve once the Liability Annex
comes into force. In part, this is because the liabilities are limited to the
costs of responding to an environmental emergency and impose no liability

4 The Protocol on Environmental Protection to the Antarctic Treaty, above n 2, Article 2.

> Annex VI to the Protocol on Environmental Protection to the Antarctic Treaty (adopted at
the 28th Antarctic Treaty Consultative Parties in Stockholm, 2005).

¢ The Liability Annex will enter into force once it has been approved by all required Antarctic
Treaty Consultative Parties (ATCP), being all 28 ATCP at the Antarctic Treaty Consultative
Meeting in 2005 in Stockholm. As of 2 August 2023, 19 of the required 28 Consultative Parties
had approved the Liability Annex.

7 The 1976 International Convention on the Limitation of Liability for Maritime Claims
(LLMC) was adopted by the International Maritime Organisation in 1976 and entered into
force internationally in December 1986. The convention was later amended by the LLMC
Protocol, which entered into force internationally on 13 May 2004.
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for other types of damage or loss that may follow an incident. Of greater
concern is the significant risk of inconsistency under the Liability Annex
in the standards that State Parties might impose on their operators, or in
determining what is a reasonable response in Antarctic waters, and whether
a shipowner’s right to limit liability is governed by the Liability Annex or
the LLMC.

The authors suggest that the IMO, as the competent organization, is best
placed to bridge the current gap on liabilities and compensation, potentially
through a protocol to extend existing IMO liability conventions to apply in
Antarctic waters. But the Antarctic treaty process can still serve a useful
purpose for maritime emergencies in Antarctic waters by deploying the
co-operation that underpins the regime towards planning for a State led
response capability in Antarctic waters, with a sustainable funding system.

IMO Conventions

The maritime community has the dubious privilege of being well
experienced in responding to shipping casualties and dealing with the
associated issues of ship-sourced environmental damage. The Titanic, the
Torrey Canyon, Exon Valdez, the Erika, Prestige, Tricolour and Costa
Concordia are just some of the names etched in the collective memory of
the maritime industry.

In response, the IMO has developed a broad framework of instruments
that seek to minimize the risk of a casualty and/or pollution damage through
ship design and/or operational means, to plan how to prepare for a potential
casualty and its consequences, and to deal with a casualty that has occurred.

The IMO conventions set minimum standards for the construction,
design and equipment of ships, and require systems for safety, security® and
prevention of pollution,’ agree search and rescue co-ordination,'* deal with
salvage,"" and impose obligations on States to have measures in place to
prepare, respond and co-operate (either nationally or with other countries)
when dealing with pollution incidents.”> There are agreed rights for States
to take measures on the high seas to protect coastal interests'® and a suite of

8 International Convention for the Safety of Life at Sea (SOLAS), 1974 (adopted 1 November
1974; entered into force 25 May 1980).

° International Convention for the Prevention of Pollution from Ships (MARPOL), 1973,
as modified by the Protocol of 1978 relating thereto and by the Protocol of 1997 (entered into
force 2 October 1983).

10 International Convention on Maritime Search and Rescue (SAR) (adopted 27 April 1979;
entered into force 22 June 1985).

" International Convention on Salvage (adopted 28 April 1989; entered into force 14 July
1996).

12 International Convention on Oil Pollution Preparedness, Response and Co-operation (OPRC),
1990 (adopted 30 November 1990; entered into force 13 May 1995) and Protocol on Preparedness,
Response and Co-operation to pollution Incidents by Hazardous and Noxious Substances (OPRC-
HNS Protocol), 2000 (adopted 15 March 2000; entered into force 14 June 2007).

3 International Convention Relating to Intervention on the High Seas in Cases of Oil
Pollution Casualties, 1969 (adopted 29 November 1969; entered into force 6 May 1975) and the
Protocol relating to Intervention on the High Seas in Cases of Marine Pollution by Substances
other than Oil (adopted 1973; entered into force 1983).
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international conventions governing liability and compensation for pollution
damage from oil tankers," bunker oil,'* and (though yet to enter into force)
hazardous and noxious substances (HNS),'¢ as well as the risk to safety of
navigation and pollution from wrecks."”

The practical operation of the IMO regimes is facilitated by a certification
regime, that enables both Flag State and Port State control measures to verify
compliance.'®

The purpose of the liability and compensation conventions is to create
a uniform international regime that defines the specific scope of liability
imposed, makes that liability strict (subject only to limited exceptions),
and ensures that there is sufficient financial security available to meet the
compensation required to cover the liability imposed, and requires evidence
of such security.

Originally the impetus was the effect of pollution on the interests of coastal
states: primarily concerned with the costs of clean up, but increasingly
responding to the economic impact of pollution damage and recognizing
the importance of environmental remediation. The IMO liability and
compensation regimes are supported by Protection and Indemnity Clubs (P
& I Clubs),” not only by the availability of insurance for liabilities, but
through the experience and practice in dealing with and managing shipping
casualties and resulting claims around the world.

For liability conventions, in addition to requiring a certificate as evidence
of holding the appropriate financial security, there is provision for a direct
right of action against the party providing that financial security (to avoid the
risk of an impecunious shipowner) and provisions to address the recognition
and enforcement of judgements amongst State Parties.

4 International Convention on Civil Liability for Qil Pollution Damage (CLC) (adopted 29
November 1969; entered into force 19 June 1975); Replaced by 1992 Protocol (adopted 27
November 1992; entered into force 30 May 1996).

15 International Convention on Civil Liability for Bunker Oil Pollution Damage (adopted 23
March 2001; entered into force 21 November 2008).

1o International Convention on Liability and Compensation for Damage in Connection with
the Carriage of Hazardous and Noxious Substances by Sea (HNS), 1996 (and its 2010 Protocol)
(adopted 3 May 1996; Not in force); superseded by 2010 Protocol (adopted 30 April 2010; Not
yet in force).

7" Nairobi International Convention on the Removal of Wrecks (adopted 18 May 2007;
entered into force 14 April 2015).

While not pollution related, for completeness there is also a convention dealing with the
liabilities that arise from carrying passengers and their luggage by sea: Athens Convention
relating to the Carriage of Passengers and their Luggage by Sea (PAL) (adopted 13 December
1974; entry into force 28 April 1987) and its 2002 Protocol (adopted 1 November 2002; entered
into force 23 April 2014).

18 See for example, UNCLOS Articles 217 & 218; SOLAS Chapter 1, Regulations 12 & 19;
MARPOL Articles 5 & 6; Bunkers Convention above n 14, Article 7(5) &(9).

1 P & I Clubs are mutual associations whereby shipowners mutually assure each other
of indemnity (subject to P & I Club Rules) against third party liabilities, as compared to
traditional insurance provided by a third party. Shipowners initially developed mutual clubs
to cover risk relating to hull and machinery when traditional insurance cover was difficult to
obtain. P & I Clubs developed in response to those risks not covered by hull insurance.
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Equally, the right to limit liability is a long-established feature of maritime
law. Limitation gives a shipowner (and certain defined others)® a right to
limit their liability for maritime claims up to a maximum sum, determined
by reference to the tonnage of the ship, regardless of the actual amount of
the claim arising.

Where liability exceeds the limitation amount, claims are paid on a pro
rata basis. Although the concept of limitation is not without criticism, one
practical advantage is certainty about financial liability and ensuring the
availability of insurance coverage.*!

While the relationship between the various IMO liability conventions and
the right to limit liability under the 1976 LLMC and its 1996 Protocol is
somewhat less uniform, shipowners (and the insurance market) maintain a
high degree of certainty over their financial exposure.

The international conventions adopted by the IMO are born of experience,
well understood, and supported by entire industries and organizations, both
public and private, and domestic and international in nature. How these
existing IMO instruments apply in Antarctic waters, given its unique legal
status, and are affected by, or interact with, other international regimes is of
practical significance. The desire for uniformity and harmonization sits at
the core of international maritime law.

Legal Status of Antarctic Waters

Antarctica is the only continent without a recognized sovereign state or
native human population. There are different views as to the legal status
of Antarctica, and whether it is even open for territorial claims. Seven
countries have made territorial claims to the continent,” but these claims
are not recognized by any government in the international community save
for the claimants themselves, and three of the claimants do not recognize the
lawfulness of each other’s claim.?* Some territorial claims overlap and only
15 percent of the Antarctic continent is unclaimed.

Antarctic Claims

States have made claims based on title including occupation through
establishment of scientific bases, discovery, geographical proximity, and
proclamations of sovereignty.?* Opponents say these legal theories are
largely unsuitable for Antarctica; effective occupation is inherently ill-

20 Including salvors, charterers and insurers: see LLMC above n 6, Article 1.

2 For maritime claims, the establishment of a limitation fund also provides a measure of
protection against enforcement of a claim against other assets; LLMC Article 13, above n 6.
22 Argentina, Australia, Chile, New Zealand, France, Norway, and the United Kingdom.
Russia and the United States of America have reserved the right to make territorial claims.

3 Chile, Argentina, and the United Kingdom. See Christopher C Joyce “Antarctica and the
Law of the Sea” (Martinus Nijhoff Publishers, Dordrecht, The Netherlands, 1992), p. 75.

2 See generally, Federica Mucci & Fiammetta Borgia “The Legal Regime of the Antarctic”,
in David Joseph Attard (ed) IMLI Manual of International Maritime Law, Volume 1, The Law
of the Sea, (Oxford University Press, Oxford 2014); and also Mario Oyarzabal, “The Legal
Regime of Antarctica”, CMI Presentation, 2018.
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suited to Antarctica as possession must be actual, continuous, and useful,
and discovery does not assist in determining competing claims or the
geographical limit of a claim.?

The lack of an indigenous population together with competing territorial
claims, and an active scientific interest in Antarctica, gave rise to the 1959
Antarctic Treaty (the Antarctic Treaty).?® The purpose of the Treaty was
to ensure that Antarctica would be used for peaceful purposes only, to
encourage freedom of scientific investigation and cooperation, and exchange
scientific observation and results between the Parties. The negotiations were
led by the 12 original signatories to the Treaty,?” being countries whose
scientists had an active interest in the Antarctic region at the time. This
included those seven countries which had asserted territorial claims over
Antarctica, as well as the USSR, the United States of America (who reserved
their rights), Belgium, Japan, and South Africa.

There are now 54 State Parties to the Antarctic Treaty. State Parties
are distinguished between Consultative and Non-Consultative Parties. In
addition to the initial signatory states, acceding States will be regarded as
Consultative Parties if they have carried out established scientific research.
Only Consultative Parties have decision-making powers.

A core component of the Antarctic Treaty is Article IV, often referred
to as the ‘agreement to disagree.’ Article IV effectively pauses historic
territorial claims while prohibiting new claims to territorial sovereignty.?®

While this solution under the Antarctic Treaty system has allowed
cooperation between countries to conduct scientific and other peaceful
activities in Antarctica, it does not provide a permanent legal solution to
the question of territorial claims or resolve the question of Antarctica’s
legal status. These territorial claims have merely been “frozen” and could
resurface at any time should a party to the Antarctic Treaty wish to rekindle
its claim.”

Antarctic Waters

The continuing uncertainty on the legal status of the territory of Antarctica
extends to the status of Antarctic waters. The Antarctic Treaty itself does not
offer much assistance, providing only that the provisions of the Treaty shall
apply to the area south of 60° South Latitude, including all ice shelves, and
that “nothing in the present Treaty shall prejudice or in any way affect the

% Linda A. Malone, “The Waters of Antarctica: Do They Belong to Some States, No States,
Or All States?”, 43 Wm. & Mary Envtl. L. & Poly Rev. 53 (2018), http://scholarship.law.
wm.edu/wmelpr/vol43/iss1/3.

% The Antarctic Treaty (opened for signature 1 December 1959; entered into force in 1961).

¥ Argentina, Australia, Chile, New Zealand, France, Norway, United Kingdom, USSR,
United States of America, Belgium, Japan, and South Africa.

2 Article IV in full states: “No acts or activities taking place while the present Treaty is
in force shall constitute a basis for asserting, supporting, or denying a claim to territorial
sovereignty in Antarctica or create any rights of sovereignty in Antarctica. No new claim,
or enlargement of an existing claim to territorial sovereignty in Antarctica shall be asserted
while the present Treaty is in force.”

2 Jill Grob, “Antarctica’s Frozen Territorial Claims: A Meltdown Proposal”. 30 B.C. Int’l &
Comp L Re. 462 (2007).
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rights, or the exercise of the rights, of any State under international law with
regard to the high seas within that area”.*°

Consequently, the legal status of Antarctic waters depends on the view
taken of the relationship between the Antarctic Treaty system and the law
of the sea (including at the time of the Antarctic Treaty and developments
since), and the validity of assertions of a territorial sea, exclusive economic
zone, or continental shelf by claimant States.

The issues and arguments are varied and beyond the scope of this paper.
But by way of brief illustration, under the 1982 United Nations Convention
on the Law of the Sea (UNCLOS),* a coastal State has rights to the adjacent
territorial sea, contiguous zone, exclusive economic zone (EEZ) and
extended continental shelf. However, most countries dispute the existence
of any coastal State in Antarctica, and consequently reject the idea that a
maritime zone can be claimed by any State.

Claims to a territorial sea themselves do not breach the “agreement to
disagree clause”, as the right to claim a territorial sea was recognized under
customary international law before both UNCLOS and the Antarctic Treaty.
However, at the time of the adoption of the Antarctic Treaty, recognition of
a territorial sea was less than 12 nautical miles (nm),*? and the EEZ was not
a concept. Even if a maritime zone might be theoretically possible, practical
issues around its delineation in Antarctic waters arise.*

Suggestions that the Antarctic Treaty system operates as an objective
regime giving the waters a special legal status raises questions as to the
ability of a limited number of States to determine the scope and content of
international obligations and impose these on other States (including non-
State parties). Alternatively, while a “common heritage of mankind” concept
has been explored (in that no State can appropriate, or make sovereign claims
over, the area governed by the principle), there is uncertainty over its content
and therefore its ability to impose obligations.

In practical terms, the consequence of such opposing views means that
Antarctic waters may be regarded variously as:

1. Part of the high seas.

2. Of special legal status.

3. Part of a territorial sea.

4. Part of the EEZ of a claimant State.

Notwithstanding the position under international law, States may still

30 Antarctic Treaty, above n 26, Article VI.

31 United Nations Convention on the Law of the Sea (Montego Bay, opened for signature 10
December 1982; entered into force 16 November 1994).

32 Prior to UNCLOS Article 3, specifying the right to a territorial sea up to 12 nautical miles
(nm), the breadth of the territorial sea had been described by reference to the ‘power of arms’
or the ‘canon shot rule,’ consistent with its origin as a ‘buffer’ zone to protect a coastal State.
By the 19th Century, it was generally accepted as extending up to 3 nm. See Kevin Aquilina,
“Territorial Sea and the Contiguous Zone”, in David Joseph Attard (ed), IMLI Manual of
International Maritime Law, Volume 1, The Law of the Sea, (Oxford University Press, Oxford
2014).

3 For example, practical problems include determining what is the baseline where the coast
is formed by potentially unstable ice and ice shelves, and the problem of resolving overlapping
claims. See Federica Mucci & Fiammetta Borgia, above n 24.



PART II - THE WORK OF THE CMI 193

Polar Shipping

implement domestic legislation to reflect their internal position. For example,
Australia implemented amending legislation in 1994 to delineate its EEZ
and produces maps and charts with the Australian Antarctic Treaty EEZ
shown.*

Ultimately, as things currently stand, there are no recognized maritime
zones established by any States, and any maritime zone claim asserted by a
State over Antarctic waters, will likely be disputed.

This highlights the challenges that may result if there are no internationally
agreed rules governing obligations, liability, and compensation for ship-
sourced pollution casualties in Antarctic waters. So, what exactly has been
agreed by the international community?

Application of IMO liability conventions to Antarctic waters

This paper considers two IMO conventions most relevant to the types of
ship-sourced marine pollution likely to occur in Antarctic waters as a result
of a shipping casualty.> Namely, those that deal with pollution from the oil
used to fuel the vessel — The International Convention on Civil Liability for
Bunker Oil Pollution Damage 2001 (Bunker Convention)*—and that impose
obligations for dealing with the wreck itself — The Nairobi International
Convention on the Removal of Wrecks 2007 (Wreck Convention).”’

The Bunker Convention provides a liability regime for pollution damage
caused by spills of oil when carried as fuel in ships’ bunkers. It establishes
strict liability for the shipowner for pollution damage. Pollution damage
being defined under the convention to mean:3*

loss or damage caused outside of the ship by contamination resulting
from the escape or discharge of bunker oil from the ship, wherever such
escape or discharge may occur, provided that compensation for impair-
ment of the environment other than loss of profits for such impairment
shall be limited to the costs of reasonable measures of reinstatement actu-
ally undertaken or to be undertaken; and the costs of preventive measures
and further loss or damage caused by preventive measures.

Preventive measures are further defined to mean “any reasonable
measures taken by any person after an incident has occurred to prevent or
minimize pollution damage”.¥

Meanwhile, the Wreck Convention imposes obligations and rights in
relation to wrecks that constitute a hazard and have the potential to affect
adversely the safety of navigation or result in major harmful consequences

3 Dodds, Klaus J “Sovereignty watch: claimant states, resources, and territory in
contemporary Antarctica” Polar Record 47 (3) at 231-243.

3 The carriage of Heavy Fuel Oil (HFO) in Antarctica is prohibited by MARPOL so the
Civil Liability Convention and Fund Convention are unlikely to be triggered.

% Aboven 14.

37 Above n 16.

3 Bunker Convention, above n 14 at Article 1(9).

3 Bunker Convention, above n 14, Article 1(7).
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to the marine environment or related interest of one or more States. This
includes a range of interests of a coastal State, from coastal, port and fisheries
activities, to tourist attractions and other economic interests, and the health
of the coastal population, including conservation of marine living resources
and wildlife.*°

The Wreck Convention makes shipowners strictly liable for the costs of
locating, marking, and removing a wreck that is a hazard. The onus to remove
the wreck is on the registered owner, but there are also options available for
the State affected by the wreck should the registered owner not cooperate or
is unable to be contacted.

Under both conventions, shipowners are strictly liable for their obligations
subject to only limited exceptions. Shipowners are required to have insurance
or provide other financial security to cover liabilities up to a limit consistent
with the LLMC (and to have evidence of such insurance/financial security),
and there is a direct right of direct action against insurers.

Neither the Bunker Convention nor the Wreck Convention contain their
own limits of liability,! but a shipowner’s liability under either regime
remains subject to the shipowner’s right to limit liability under any applicable
national or international regime, such as the LLMC.*

In terms of existing IMO conventions, in the event of a shipping casualty
in Antarctic waters, the consequences of that casualty on the Antarctic
environment are most likely to include the types of liabilities imposed on
shipowners under the Bunker and Wreck conventions.

Whether these two conventions apply in Antarctic waters will inform the
scope of liabilities imposed on a shipowner in the event of an incident in
Antarctic waters both now, and when the Liability Annex comes into force.

Scope of Application

Both the Bunker Convention and the Wreck Convention establish
obligations and liabilities by reference to maritime zones or other
geographical reference points.

Although the Bunker Convention establishes liability for pollution
damage (defined above), Article 2 sets out its ‘scope of application’ and goes
on to say:

“This convention shall apply exclusively;”

a) to pollution damage caused:

(1) 1in the territory, including the territorial sea, of a State Party, and

(ii) in the exclusive economic zone of a State Party, established in
accordance with international law, or, if a State Party has not
established such a zone, in an area beyond and adjacent to the
territorial sea of that State determined by that State in accordance
with international law and extending not more than 200 nautical
miles from the baselines from which the breadth of its territorial
sea is measured.

40 Wreck Convention, above n 16, Article 1(6).
4 Compared to CLC above n 13 and HNS (albeit yet to enter into force) above n 15.
4 Bunker Convention, above n 14, Article 6; Wreck Convention, above n 16, Article 10(2).
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b) to preventive measures, wherever taken, to prevent or minimize such
damage.
Similarly, the Wreck Convention gives rights to States to take measures
in relation to wrecks that pose a hazard in the ‘Convention area’ which is
defined as:*®

The exclusive economic zone of a State Party, established in accordance
with international law or, if a State Party has not established such a zone,
an area beyond and adjacent to the territorial sea of that State determined
by that State in accordance with international law and extending not more
than 200 nautical miles from the baseline from which the breadth of its
territorial sea is measured.

The Wreck Convention also has an ‘opt in’ provision for a State to apply
the convention terms to wrecks in its territorial sea. The difference in the
Wreck Convention’s treatment of the territorial sea and EEZ reflects the
tension between the desire for uniformity and commercial certainty, and the
recognition of the sovereign rights that States have within their territorial
sea. Unlike other maritime zones, States do not generally require an
international convention to establish rights or impose obligations on those
who voluntarily submit to its jurisdiction.

The reference to ‘the territory’, the ‘territorial sea of a State Party’ and the
‘exclusive economic zone’ is a reference to a maritime zone. While not defined
further within those conventions, there is no question that the meaning of
those terms will be the meanings as given under UNCLOS, reflecting what
is (now) customary international law. But, as discussed above, there is no
recognized territorial sea or EEZ or equivalent in Antarctic waters.

There may be some argument that the reference to “an area 200 miles
from the baseline” could mean something different than a defined maritime
zone, as it does not require a specific declaration from a State.**

Even if that was so, the phrase is qualified by the words “established
in accordance with international law”. Given the conflicting views on the
legal status of Antarctica, whether there can be a coastal State, or any
delineation of a maritime zone, together with the ‘freezing of new claims’
under the Antarctic Treaty, there is no basis on which it can be said there
is any ‘generally accepted principle of international law’ where a State
can establish an area 200 miles from a baseline. The opposite is true. No
State is likely to recognize any other State’s assertion of a territorial claim,
associated territorial sea, or any assertion of rights over a maritime zone
(however defined) in Antarctica.

The cost of preventive measures under the Bunker Convention are
expressly not subject to a geographical limit. Instead, the liabilities imposed
(and defined) refer to “preventive measures, wherever taken,” [emphasis
added].®

4 Wreck Convention, above nl6, Article 1(1).
4 (Cf'the establishment of the Exclusive Economic Zone (EEZ).
4 Bunker Convention, above n 14, Article 1(7).
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While the words “wherever taken” might suggest a possibility of providing
no geographical limitation to where they are taken, the preventative measures
must be taken ‘to prevent or minimize such damage’ [emphasis added].

In this context, it is suggested the principles of interpretation would require
‘such damage’ to refer to the ‘pollution damage’ as defined.*® It follows, that
for any liability to be imposed these preventative measures would need to be
taken to prevent damage to a State Party’s territory, territorial sea, or EEZ
rather than, for example, a response to such damage occurring on the high
seas but where there is no reasonable risk of pollution damage occurring in
a State Party’s territory, territorial waters or EEZ.

The result is that these two conventions will not impose liabilities for:

* pollution damage from bunker oil; or

 rights and obligation in relation to wrecks that pose a hazard
in Antarctic waters.*’

This is not to say that the broader obligations under the Bunkers
and Wreck conventions do not apply in Antarctic waters. There are no
geographical restrictions on the general obligations under the Bunkers or
Wreck conventions and State Parties must give effect to their requirements
in accordance with the basic principle that the terms of the conventions
are binding and must be performed in good faith.** Vessels that fall under
the scope of such requirements and flying the flag of a State Party to either
convention, and/or calling at the port of a State Party to either convention
both before or after operating in Antarctica, will be required to comply with
the Bunkers and Wreck conventions’ financial security requirements.

From a Flag State perspective, such vessels would be required to maintain
the financial security requirements and evidence such by means of a State
issued Convention certificate when operating in Antarctic waters, even
though the Conventions’ other provisions would not then apply in the event
of an incident in those waters.

Likewise, from a Port State control perspective, such vessels would be
required to evidence such financial security when calling at the port of a
State Party after or before operating in Antarctic waters and will therefore
have such cover in place and evidence of such cover when operating in
Antarctic waters.®

4 Vienna Convention on the Law of Treaties (opened for signature 23 May 1969; entered into
force 27 January 1980), Article 31(1): A treaty shall be interpreted in good faith in accordance
with the ordinary meaning to be given to the terms of the treaty in their context and in light of
its object and purpose.

4 The very limited exception is in cases where a State Party to the relevant IMO convention
has an Antarctic claim and has enacted national legislation that has the effect of implementing
its obligations under the IMO convention in at least a portion of the Antarctic waters. This
follows more as a matter of domestic law and policy and is likely to be a theoretical possibility
rather than one that offers any real prospect of a pathway for liability and compensation. From
a practical perspective, most State parties to the IMO conventions will not have claims to
Antarctic waters and any attempt to enforce a liability in another jurisdiction on this basis
would likely be resisted.

* Vienna Convention 1969, above n 46, Article 26.

4 Reference is also made to Measure 4 (2004) - ATCM XX VII - CEP VII which recommends
that Parties shall require those under their jurisdiction organising or conducting tourist or
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Despite this, the evidence of financial security (and the direct right of
action that accompanies it) provides no security in the event of an incident
in Antarctic waters. To the extent it provides some measure of assurance for
liabilities under the IMO conventions, those IMO conventions are irrelevant
for the purpose of establishing liability and providing compensation in the
event of a pollution incident in Antarctica.

Consequently, the measures to protect the environment under the
Antarctic Treaty System become of particular importance.

Measures to Protect the Environment under the Antarctic Treaty
System

The Protocol on Environmental Protection to the Antarctic Treaty

In the Preamble to the Protocol on Environmental Protection to the
Antarctic Treaty (the Protocol) the State Parties refer to being “convinced”
of both “the need to enhance the protection of the Antarctic environment
and dependent and associated ecosystems” and “that the development of
a comprehensive regime for the protection of the Antarctic environment
and dependent and associated ecosystems is in the interest of mankind as
a whole”.

Under the Protocol, the Parties “commit themselves to the comprehensive
protection of the Antarctic environment and dependent and associated
ecosystems and hereby designate Antarctica as a natural reserve, devoted to
peace and science”.®

Towards this end, the Protocol establishes a Committee for Environmental
Protection (CEP), whose functions include providing advice on the
effectiveness of measures taken pursuant to the Protocol. This includes
the need to update, strengthen or otherwise improve such measures, the
need for additional measures,’! and — relevant to the current discussion —
procedures for situations requiring urgent action, including response action
in environmental emergencies.>

To provide for prompt and effective response action to environmental
emergencies in the Antarctic Treaty area, the parties to the Protocol agreed
to establish procedures for immediate notification of, and co-operative
response to, environmental emergencies and to develop processes in relation
to emergency response actions.>

Reference to liability is dealt with at Article 16, and while the obligation
is broad (“the Parties undertake to elaborate rules and procedures relating

other non-governmental activities in the Antarctic Treaty Area, for which advance notification
is required in accordance with Article VII(S) of the Antarctic Treaty, to demonstrate .... That
adequate insurance or other arrangements are in place to cover any costs associated with
search and rescue and medical care and evacuation.

3% The Protocol on Environmental Protection to the Antarctic Treaty, above n 2, Article 2.

S Protocol on Environmental Protection to the Antarctic Treaty, above n 2, Article 12
(“including the need for additional Annexes where appropriate”).

2 Protocol on Environmental Protection to the Antarctic Treaty, above n 2, Article 12(1)(f).
3 Protocol on Environmental Protection to the Antarctic Treaty, above n 2 Article 15.
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to liability for damage arising from activities taking place in the Antarctic
Treaty area and covered by this Protocol”), rather than develop substantive
rules and procedure within the Protocol itself, Article 16 provides for these
to be developed through the development of additional annexures.>*

Subsequently, Annex VI of the Protocol, titled Liability Arising from
Environmental Emergencies (Liability Annex) was adopted.

The Liability Annex was negotiated over a 13-year period. It was adopted
at the Twenty-eighth Antarctic Treaty Consultative Meeting (ATCM) in
Stockholm in 2005 and will enter into force once it has been approved by all
28 ATCM who participated in that meeting.> Some 17 years later, that has
yet to occur.

Nonetheless, understanding what the Liability Annex will (and will not
do) if it enters into force is a necessary exercise to determine its interplay
with existing rights and obligations in the maritime industry, and whether
the goal of international uniformity and harmonization has been, or can be
achieved, following entry into force of the Liability Annex.

The Liability Annex

The Liability Annex applies to “environmental emergencies” in the
Antarctic Treaty area® that relate to scientific research programmes,
tourism, and all other governmental and non-governmental activities for
which advance notice is required under Article VII (5) of the Antarctic
Treaty, including associated logistic support activities.”’

“Environmental emergency” is defined in the Liability Annex as:

any accidental event that has occurred, having taken place after the entry
into force of this Annex, and that results in, or imminently threatens to result
in, any significant and harmful impact on the Antarctic environment.

In broad terms, the Liability Annex encompasses three categories of
obligations on State Parties by:

» prescribing requirements for preventative measures and contingency
plans to reduce the risk of environmental emergencies and their
potential adverse impacts;

 providing for specific action to be taken by the operator of the vessel or
other State Party in the event of an incident; and

» imposing financial liability in the event of a failure to take such action.

It is helpful to briefly outline the key obligations under the Liability Annex
before looking more closely at their content and implementation in practice.

3% Under Article 9(1) of the Protocol, Annexes I-IV form an integral part of, and entered into
force with, the Protocol, while Article 9(2) provided for additional annexures to be adopted
and become effective in accordance with Article IX of the Antarctic Treaty. Article IX(4) of
the Antarctic Treaty provides “The measures referred to in paragraph 1 of this Article shall
become effective when approved by all the Contracting Parties whose representatives were
entitled to participate in the meetings held to consider those measures”.

55 Protocol on Environmental Protection to the Antarctic Treaty, above n 2 Article 23,
Environment Protocol.

¢ Liability Annex, above n 5, Article 1, see n 26, Antarctic Treaty Article VI.

7 Liability Annex, above n 5, Article 1.

% Liability Annex, above n 5, Article 5.
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THE PREVENTATIVE AND CONTINGENCY MEASURES

Articles 3 and 4 of the Liability Annex require State Parties to ensure their
operators undertake reasonable preventative measures or reduce the risk of
environmental emergencies, which may include specialized equipment and
structures, procedures, and training.

In addition, States must require operators to establish contingency plans
for the purpose of assessing an incident, procedure to notify, identify and
mobiles resources and response plans.

RESPONSE ACTION

If an environmental emergency arises from the activities of an operator,
that operator is required to take prompt and effective response action.
“Response action” is further defined in the Liability Annex as:

reasonable measures taken after an environmental emergency has oc-
curred to avoid, minimize or contain the impact of that environmental
emergency, which to that end may include clean-up in appropriate cir-
cumstances, and includes determining the extent of that emergency and
its impact.

The term “reasonable”, as applied to preventative measures and response
action, means:

measures or actions which are appropriate, practicable, proportionate and
based on the availability of objective criteria and information, including:

(1) risks to the Antarctic environment, and the rate of its natural
recovery;

(1) risks to human life and safety; and

(iii) technological and economic feasibility.

LiaBILITY FOR COSTS OF RESPONSE ACTION

The operator is liable for the costs of response action and preventative
measures even if they were not at fault in causing the environmental
emergency, with only limited exceptions.” Liability is strict liability.*

If the operator does not undertake prompt and effective response action,
it becomes liable for the cost of the action it should have taken. Therefore,
another party which undertakes the response action can directly pursue the
operator for the cost of doing 0.9

The Liability Annex also requires the operator to pay the costs of a
response action even where no party undertakes it. In this scenario, the
operator becomes liable for the cost of the response action that should have
been taken.®

% Liability Annex, above n 5, Article 8(1).

¢ Liability Annex, above n 5, Article 6(3).

' Liability Annex, above n 5, Article 6(1).

¢ Liability Annex, above n 5, Article 6(2). In addition to the two different grounds for
liability, there is also a distinction between taking action against a State Operator and a non-
State Operator.
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Where it is a State Operator who is liable, the costs are paid into a fund®
which is maintained and administered by the Secretariat of the Antarctic
Treaty.** For non-State operators, a State is obliged to ensure there is a
mechanism under domestic law to require either payment to the Fund, or
to the State Party. The State Party is then obliged to make the equivalent
contribution to the Fund.®

LIMITATION OF LIABILITY

The Liability Annex incorporates a specific limitation of liability
provision setting out the maximum amount for which each operator may be
liable under Article 6 (1) or Article 6 (2).5¢

The limits under Article 9 distinguish between an environmental
emergency arising from an event which does not involve a ship (a maximum
liability of three million SDR), while for an environmental emergency arising
from an event involving a ship, the Liability Annex provides limits of:

(1) one million SDR for a ship with a tonnage not exceeding 2,000 tons;

(i1) for a ship with a tonnage in excess thereof, the following amount in

addition to that referred to in (i) above:

for each ton from 2,001 to 30,000 tons, 400 SDR;

for each ton from 30,001 to 70,000 tons, 300 SDR; and
for each ton in excess of 70,000 tons, 200 SDR.

The Liability Annex expressly states that it does not affect the liability
or right to limit liability under any applicable international limitation of
liability treaty or the application of a reservation made under any such treaty
to exclude the application of the limits therein for certain claims, provided
the amounts are at least as high as provided by Article 9.

EXCEPTIONS

There are exceptions to liability. Article 8 (1) of the Liability Annex
excludes an operator from liability under Article 6 if it proves that the
environmental emergency was caused by:

(a) an act or omission necessary to protect human life or safety.

(b) an event constituting in the circumstances of Antarctica a natural
disaster of an exceptional character, which could not have been
reasonably foreseen, either generally or in the particular case,
provided all reasonable preventative measures have been taken that
are designed to reduce the risk of environmental emergencies and
their potential adverse impact;

6 Liability Annex, above n 5, Article 6(2)(a).

¢ Liability Annex, above n 5, Article 12 provides for the establishment of a fund, and
provides for Parties to make a proposal to be reimbursed from the fund subject to certain
criteria, and for the reasonable and justified costs incurred in taking response action.

% Liability Annex, above n 5, Articles 6(2)(b) and 7(3).

% Save that any right to limit liability is excluded where limited environmental emergency
resulted from an act or omission of the operation which was committed with the intent to cause
such emergency, or recklessly and with knowledge that such emergency would probably result:
Liability Annex, above n 5, Article 9(3).
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(c) an act of terrorism; ¢’ or

(d) an act of belligerency against the activities of the operator.

There is also an exclusion from liability for a State Party (or those acting
under its authority) for any damage that arises from a response action,
provided that the action taken was reasonable in the circumstances.®®

INSURANCE AND FINANCIAL SECURITY

Operators are required to maintain adequate insurance or other financial
security, such as the guarantee of a bank or similar financial institution, to
cover liability for the costs of a response action, up to the limits contained in
Article 9 of the Liability Annex.®

The Practical Issues for the Maritime Industry

What all of this means for the maritime industry, and the degree
of protection afforded to the Antarctic environment in the event of an
environmental incident involving a ship, requires a closer look at what the
operation of the Liability Annex might look like in practice, including the
relationship between the Liability Annex and existing rights and obligations
under the IMO conventions.

Scope of the Liability Annex

At the outset there are gaps in the maritime activities that are covered. The
Liability Annex does not capture emergencies that could arise from all activities
in the Antarctic Treaty area. Environmental emergencies involving fishing
vessels, for example, are excluded, as are emergencies involving other vessels
exercising freedom of navigation unrelated to tourism or scientific activities.”
Despite there being a mechanism by which the scope of the Liability Annex
can be extended,” that would require consensus of all State Parties. The very
consensus that could not be obtained at the time of its adoption.”

Additionally, despite Article 16 of the Environment Protocol requiring
State Parties to elaborate “rules and procedures relating to liability for
damage arising from activities taking place in the Antarctic Treaty Area”,
the liabilities that are actually imposed under the Liability Annex are far
more limited in scope.

The liabilities are only in respect of the cost of any response action
(being reasonable measures to avoid, minimize or contain the impact of the
environmental emergency, discussed below), not damage to the Antarctic
environment per se. This limited approach was a conscious decision during
negotiations. State Parties elected not to pursue a single comprehensive

¢ See below comment on the specific exclusion in the Liability Annex from an act of

terrorism.

% Liability Annex, above n 5, Article 8(2).

% Liability Annex, above n 5, Article 11.

7 Johnson M. 2006. “Liability for Environmental Damage in Antarctica: The Adoption
of Annex VI to the Antarctic, Environment Protocol”, The Georgetown International
Environmental Law Review 19: 33-55, 42.

"' Liability Annex, above n 5, Article 13.

72 Johnson M, above n 70, at 42.
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regime, but instead take a step-by-step approach, seemingly concerned
that the former would hinder the ability of the Liability Annex to enter into
force.”® This meant the Parties decided to start with a regime dealing with
a response to environmental emergencies, whilst remaining committed to
taking future steps to develop a comprehensive special liability regime that
would fully meet the obligations under Article 16 of the Protocol.”

There are real and difficult questions around imposing liability for damage
to the environment itself.”® However, despite this, and despite what may have
been seen as a pragmatic reason to take a limited approach, it is not clear
why the negotiating parties did not look more to how the IMO conventions
have dealt with questions of pollution damage.

Pollution damage was first defined in the CLC and Fund conventions,
with the same definition adopted in the Bunkers Convention and largely
carried over to the HNS Convention.”® In addition, the International Oil
Pollution Compensation (IOPC) Fund has developed guidelines to define
more precisely what is and is not covered under those definitions, including
practical guidance on the reasonableness of measures taken by any person
after an incident has occurred to prevent or minimize pollution damage.”
A similar approach is likely to be soon adopted in relation to the Bunkers
Convention.”® While that is only a guidance in terms of its legal effect, it
reflects a practical step taken by member states directly related to the
experiences of dealing with pollution incidents and the issues that arise.

As discussed below, part of the answer to the separate approach may be
because the underlying obligation under the Liability Annex is to respond
to an environmental emergency, with liability for the costs a consequence
of that failure. It may also reflect a conscious decision to try and reflect
that the Antarctic environment is different, and that what is appropriate
and necessary is deliberately not the same as in other contexts. Logically,
however, this would suggest that the liability limits contained within the
Liability Annex would be higher, and the scope of obligations and liabilities
more extensive, than those contained in the corresponding IMO conventions.
As will be seen, this is not the case.

73

Johnson M, above n 70, at 38-39; also Voeneky, Silja and Addison-Agyei, Sange,
“Antarctica”, (2019) at 65,available at SSRN: https:/ssrn.com/abstract=3369605 or http://
dx.doi.org/10.2139/ssrn.3369605.

7 Johnson M. above n 70, at 39.

7 Such discussions are well beyond the scope of this paper, but traditionally, have involved
wrestling with the question of who has suffered harm and how harm to the natural environment
is quantified beyond remedial measures.

76 HNS refers to and defines ‘damage’ rather than just ‘pollution damage’. This reflects that
HNS also covers loss of life (except for passengers) and personal injury. But its pollution-
related liabilities are framed comparatively similar to the CLC and Bunkers conventions and
include the same limitations relating to impairment of the environment and a similar definition
of preventative measures.

7 For example, Guidelines for presenting claims for environmental damage; Guidance for
Member States; Guidelines for presenting claims in the Fisheries sector https:/iopcfunds.org/
publications/other-publications.

" The IMO Legal Committee is developing a Claims Manual for the 2010 Bunkers
Convention through a formal correspondence group with the intention to finalise a text at the
110th IMO Legal Committee session in 2023.
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This limited approach means the Liability Annex will not respond to
any other loss or damage, including property damage, loss of profit from
impairment to the environment, and, despite the environmental significance
of Antarctica, it is far from clear that it imposes any liability for remediation
of the Antarctic environment.

The specific exclusion from liability where an environmental emergency
arises from an act of terrorism is also worth briefly commenting on.”

The question of liability when loss or damage has been caused by an act of
terrorism and, in particular, the availability of insurance for such liabilities,
was the source of much debate at the IMO in the context of the 2002 Athens
Convention (that deals with the carriage of passengers and their luggage by
sea) in the years immediately following the adoption of the Convention and
the 9/11 attacks when the capacity of the war risk market was much reduced.

This was of relevance given that the P & I Clubs were not, and are not,
primary war risk underwriters and, although there was an ‘act of war’ defence
in the Athens Convention, it did not extend to acts of terrorism (unless the
damage was wholly caused by an act or omission done with intent). The
inclusion of a liability in respect to a terrorism generated event was seen as
a departure from other liability regimes and raised very real challenges that
threatened the entry into force of the 2002 Athens Convention.

A compromise solution was developed that involved an agreement from
the insurance industry to make certain insurance available up to a specified
amount, an IMO Reservation, recommending States make a reservation
or declaration limiting liability for such risk to an amount consistent with
the industry assurance, and agreed guidelines that set out how evidence
of insurance through the issue of certificates should be dealt with.%
Accordingly, the exclusion of any liability for terrorism as in the Liability
Annex does not exist for carriers in relation to liabilities under the Athens
Convention.

Whilst the risk of an act of terrorism in Antarctic waters is somewhat
remote, the differing scope of liabilities is difficult to justify on a principled
policy basis.® The compromise solution at the IMO highlights the adage
that, “where there is a will, there is a way.” But equally it highlights the risk
when the workability of an international convention becomes dependent on
subsequent ancillary measures. A very real risk for the Liability Annex, as
the subsequent discussions demonstrate.

Who has the Obligation?

While the maritime industry is accustomed to liability being imposed on
shipowners, the obligations to be imposed under the Liability Annex are on
“operators.” This reflects that the potential environmental emergencies in

7 Liability Annex, above n 5, Article 8(1)(c).

8 Tt should be noted that no similar approach was agreed for the Bunkers and Wreck
conventions given that the financial exposure under these two regimes was much below the
exposure under the Athens Convention.

81 The exclusion is arguably a more precise and complete solution compared with the muddled,
albeit necessary, approach that was agreed for the purposes of the Athens Convention.
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the Antarctic are not limited to shipping casualties, or even emergencies at
sea, but extend to other activities (and emergencies) on land.

An operator is the person who “organises activities to be carried out in
Antarctic water”,*? but the Liability Annex does not further clarify what it
means to ‘organise activities.” To the extent the Liability Annex applies to
specified activities in the Antarctic Treaty area for which advance notice is
required under Article VII (5) of the Antarctic Treaty,* it may be thought
that the person who gives the advance notice and prepares the Environmental
Impact Assessment should be regarded as the person ‘organising the
activities’ and therefore the operator. However, that is not expressed in the
terms of the Liability Annex. Accordingly, there is scope for State Parties to
have divergent views on this.

This issue, and whether there is a need for a uniform approach to be
adopted by the State Parties, was raised by the International Group of P & 1
Clubs with the Antarctic Treaty States at the ATCM XL in Beijing in May
2017.

Logically, identifying in advance who the operator is for the purpose of
the Liability Annex is essential to its effectiveness. The obligation to have
preventative measures and contingency plans in place to reduce the risk of
environmental emergencies and their potential adverse impacts, as well as
insurance to cover any liabilities for response costs, requires steps to be
taken before an environmental emergency occurs. This includes steps by the
operator themself, and in turn, by the responsible State Party to ensure the
operator has done what is required to be done.

It is feasible that in at least some cases, even where a vessel is operating
in Antarctic waters or otherwise subject to the Protocol and Liability Annex,
the shipowner did not organise the activities and may not be regarded as
the operator and therefore not subject to the obligations or liabilities under
the Liability Annex.* Even in these cases, how the obligations under the
Liability Annex can be met in respect to the risks that arise from a ship

8 Liability Annex, above n 5, Article 2(c): “Operator” means any natural or juridical person,
whether governmental or non-governmental, which organises activities to be carried out in
the Antarctic Treaty area. An operator does not include a natural person who is an employee,
contractor, subcontractor, or agent of, or who is in the service of, a natural or juridical person,
whether governmental or non-governmental, which organises activities to be carried out
in the Antarctic Treaty area and does not include a juridical person that is a contractor or
subcontractor acting on behalf of a state operator.

8 Liability Annex above n 5, Article 1. Article VII(5) of the Antarctic Treaty provides that
“Each Contracting Party shall, at the time when the present Treaty enters into force for it,
inform the other Contracting Parties, and thereafter shall give them notice in advance, of (a) all
expeditions to and within Antarctica, on the part of its ships or nationals, and all expeditions to
Antarctica organized in or proceeding from its territory; (b) all stations in Antarctica occupied
by its nationals; and (c) any military personnel or equipment intended to be introduced by it
into Antarctica subject to the conditions prescribed in paragraph 2 of Article I of the present
Treaty.”

8 For example, the Advance Notification form in New Zealand Procedures for Non-
Governmental Visitors to Antarctica that is required to be completed in respect of Tourist
and non-Governmental Activities differentiates between the Tour / Expedition Organizer and
requires details of company name and registration (Section A) but only seeks the name of a
vessel, its country of registration, and matters such as carrying capacity, fuel and so forth.
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will need to be considered and preferably agreed with some degree of co-
ordination amongst the ATCM.
But what exactly does the Liability Annex require to be done?

Content and Verification

The obligation to have preventative measures and contingency plans in
place to reduce the risk of environmental emergencies and their potential
adverse impacts immediately raises the question of:

1. the content of the obligations in relation to ‘reasonable preventative

measures’ and contingency plans; and

2. verification of compliance of appropriate preventative measures,

contingency plans, and insurance.

While the Liability Annex sets out the types of things that should be
included when considering preventative measures or contingency plans, there
are no mandatory requirements as to content, and the Liability Annex does
not refer to any standard or measure by which the content of such measure
or plan will be assessed or set out an express mechanism for assessment or
approval.® Nor does the Liability Annex itself set out any measures for how
compliance will be evidenced or verified.

Unlike the IMO regimes, the Liability Annex contains no provision for
State certification to evidence the operator meeting any of their obligations
under the Liability Annex and, it would seem, no discussions took place
either at the ATCM Stockholm meeting in 2005 or in the lead up to the
meeting for the inclusion of such provisions.

It is unclear if this was overlooked, or if this reflects a conscious desire
of the States engaged in the negotiations of the Liability Annex to follow an
approach that was markedly different to the IMO given the uniqueness of
the Antarctic environment and the substantive underlying regulation that
already existed within the framework of the Antarctic Treaty. While there
could have been be some desire to avoid the administrative burden by a
State certification process, it is unlikely that the number of vessels operating
in Antarctic waters either at present or in the near future would reach the
numbers of vessels covered by the IMO instruments and presently requiring
an IMO Convention State certificate.

The Protocol does impose an overarching obligation on States to have a
process to ensure compliance. Article 13 of the Protocol requires each party
to “take appropriate measures within its competence, including the adoption
of laws and regulations, administrative actions and enforcement measures,
to ensure compliance”. That might be a basis for a State to introduce
administrative measures such as certification in its domestic law, but it does

8 Comparatively, where UNCLOS requires another operative standard for implementation,
its provisions refer to matters such as “having regard to”; “taking into account”; “consistent
with”; “generally accepted standards”; “applicable international instruments”; or “generally
accepted international regulations, procedure and practices.” See UNCLOS Arts 21(2), 21(4),
39(2), 22(3),60, 0, 94(3), 211 and 219. More generally, Gaetana Librando “The International
Maritime Organisation and The Law of the Sea”, in David Joseph Attard (ed) IMLI Manual of
International Maritime Law, Volume 1, The Law of the Sea, (Oxford University Press, Oxford
2014).
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not resolve questions of uniformity or consistency between States or ensure
the status of such administrative measures between States.

While any State from which a vessel may be departing for Antarctica
would be unrestricted in its ability to exercise Port State jurisdiction,*
unlike the IMO regimes it is not under any obligation to accept certification
by a State under its domestic regime, highlighting further challenges in
harmonization amongst the Antarctic Treaty States.

Unless there is uniformity between all State Parties as to agreed minimum
standards of preventative measures or contingency plans for operators under
their jurisdiction, the implementation of these measures will be variable as
would be their effectiveness. Lack of prior agreement risks disputes as to
whether State Parties have properly given effect to their own obligations
under the Protocol.*

Preventative Measures

The obligation for preventative measures is one of the areas where there
is a clear overlap between the Liability Annex and existing obligations on
shipowners under the IMO regimes (SOLAS and MARPOL).

Under the Liability Annex, reasonable preventative measures are those
designed to reduce the risk of environmental emergencies and their potential
adverse impact and may include:3®

(a) specialized structures or equipment incorporated into the design and

construction of facilities and means of transportation;

(b) specialized procedures incorporated into the operation or maintenance

of facilities and means of transportation; and

(c) specialized training of personnel.

Since January 2017, the IMO “Polar Code” has been in force.?® The Polar
Code sets out specific additional measures to be taken by ships operating
in Arctic and Antarctic waters, covering design, construction, equipment,
operational, training, search and rescue, and environmental protection
matters.”

8 As a right of the coastal State, distinct from Port State Control provisions expressly
provided for under IMO conventions SOLAS or MARPOL. See generally Molenaar, E “Port
State Jurisdiction: Towards Comprehensive, Mandatory and Global Coverage” (2007) Ocean
Development & International Law 38 at 225-257.

87 Protocol, above n 2, Article 13. Also note Article 10 as regards State Liability: “A Party
shall not be liable for the failure of an operator, other than its State operators, to take response
action to the extent that that Party took appropriate measures within its competence, including
the adoption of laws and regulations, administrative actions and enforcement measures, to
ensure compliance with this Annex.”

8 Liability Annex, above n 5, Article 3. As above the lack of mandatory measures adds a
further challenge to determining compliance and effective enforcement even at a domestic law
level.

8 1In recognition of the additional demands placed on ships that operate in polar waters
(both the Arctic and Antarctic). The Polar Code imposes additional measures for safety,
environmental protection and crew training for ships operating in those waters. Owners of
relevant ships must hold a Polar Ship Certificate as evidence of compliance with the additional
measures. The Polar Code is implemented through amendments to SOLAS, MARPOL and
Standards of Training, Certification and Watchkeeping for Seafarers (STCW), 1978.

% TUNCLOS, above n 31, Annex VIII, Article 2.
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Issues of uniformity might be resolved if existing measures for ships,
such as the Polar Code, were agreed as reflecting these Liability Annex
requirements, if not in whole, then in part.

This idea should not be contentious. The IMO is “the competent
international organization” under UNCLOS for many matters, including
in respect to the safety of navigation and routing systems; the design,
construction, equipment and manning of vessels; the prevention, reduction,
and control of vessel-source pollution of the marine environment and
dumping at sea.” All Consultative and Non-Consultative Parties to the
Antarctic Treaty are also State Parties to the IMO conventions.

The Committee for Environmental Protections offers a potential
mechanism for this. The terms of the Protocol provide that the Liability
Annex forms an integral part of the Protocol and the functions of the
Committee extend to providing advice on ‘the effectiveness of measures
taken pursuant to this Protocol’? It is not a perfect fit, but advice that the
measures under the Polar Code are effective for the purpose of the Liability
Annex would form a basis for a consensus and consistency in approach.
Consistency will provide operators and shipowners with some degree of
certainty over the obligations.

Contingency Plans

The importance of uniformity and generally accepted standards is
particularly pressing in relation to the requirement to include within
the contingency plan matters relating to response plans, mobilization of
resources, and decisions around demobilization.

There is an obvious and inherent tension between Antarctica as a pristine
environment, the protection of which is in the interest of mankind as a whole,
and the practical realities of its remote geographical location and what that
means for a response to any environmental emergency.

This reality is reflected in the obligations under the Liability Annex which
variously provides:

» Response action means reasonable measures to avoid, minimize or

contain the impact of the environmental emergency.

— What is reasonable is:
o a measure that is appropriate, practicable and proportionate;
o will consider the technological and economic feasibility.

— There is no absolute obligation to undertake clean up.

— Response action may include clean-up costs in appropriate
circumstances [emphasis added].

As set out earlier, the maritime community is well experienced in planning
for and responding to shipping casualties and the associated issues of ship-
sourced environmental damage. This includes established organizations

' Implications of the United Nations Convention on the Law of the Sea,1982 for the
International Maritime Organization, Study by the Secretariat of IMO,doc.LEG/MISC
1(1986); Law of the sea bulletin. no. 31, 1996 UN. Division for Ocean Affairs and the Law of
the Sea (1996) at 79.

2 Protocol on Environmental Protection to the Antarctic Treaty, above n 2, Article 12(1)(a).
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who specialize in salvage operations, pollution response, and extends to
experience in dealing with claims and determining what are (and are not)
reasonable response costs.

But the context in Antarctica is very different. Key differences that follow
from the unique geographic characteristics and remoteness of Antarctica
include (but certainly are not limited to):

1. Resources.

2. Timing.

3. Effectiveness.

In simple terms, Antarctica is not home to the type of vessels or equipment
that would ordinarily be deployed in response to a shipping casualty. A
typical response would usually involve tugs and other craft, setting up an
incident command center with monitoring and surveillance equipment,
including aviation support. There may be systems to disperse or contain or
transfer harmful substance from a stricken vessel, equipment for shoreline
response (including the rescue, treatment and rehabilitation of wildlife) as
well as offshore response.

Any response requires people. Antarctica does not have a significant
permanent population, much less, trained specialist people.

In any event, the effectiveness of a traditional response is questionable.
Oil behaves differently in colder waters. Dispersants may be ineffective and
unpalatable in such an environment. Wildlife response will likely be limited
to shore-based wildlife.

Where appropriate equipment is identified and available to be deployed to
Antarctica it will take time. Time during which a vessel may be incapable of
being saved or salvaged. Time adds to cost.

While technological feasibility will have a relatively high objective
assessment, what is proportionate or economically feasible involves a value
judgement on the Antarctic environment.

Experience from international shipping casualties shows that what
is reasonable or appropriate in a technical sense, is often not the same as
what is expected, in the eyes of the public, or politicians.”® That will only
be enhanced in the Antarctic environment. The generally recognized
intrinsic value of the Antarctic environment, the precautionary principle
in international environment law, and the important role of Antarctica and
increasing recognition of its importance in the global climate system, all
weigh heavily in favour of action rather than inaction.

Absent agreed standards, the question of whether response action should be
taken and, if so, what an appropriate response looks like, is ripe for contention
given the competing considerations in Antarctic waters. In a post-incident
environment in Antarctica, it is also possible that an appropriate response will be
influenced more by societal and public pressure than the realities on the ground.

% The IOPC Fund guidelines for presenting claims for clean-up and preventative measures
expressly acknowledge this, setting out that: “While it is understood that response
organisations often find themselves compelled by political pressure and concerns expressed by
the public and the media to adopt measures which are not technically reasonable, such actions
are unlikely to qualify for compensation.”.
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The Threshold Question

Determining a reasonable response in Antarctic waters is a critical
threshold question. It is only when response action should have been taken,
but was not, that liability for the actual or estimated cost of what should have
been done, will arise. Importantly, liability for when an operator “should
have taken prompt and effective response action but did not” covers three
different circumstances:

* Where no response action had been taken;

* Where response action had been taken but it was not prompt; or

» Where response action had been taken but it was not effective.”

That is one of the fundamental differences between the Liability Annex
and the IMO conventions. The obligation on an operator under the Liability
Annex is to take “prompt and effective response action to environmental
emergencies arising from the activities of that operator” in the first instance.

No such requirement is imposed on the shipowner (however defined)
under the IMO instruments. IMO conventions are predicated on a coastal
State rather than operator (shipowner) response and the State then seeking
recompense under the IMO conventions from the liable party.

In most cases it will be the State taking action to respond to a pollution
incident to protect its coastal interests and because of the lack of suitable and
adequate third-party responders in most jurisdictions. Only a small number
of States worldwide mandate that an operator or shipowner must contract
with an approved spill response organisation for entry into port purposes
(for example, the United States of America, China, and Argentina amongst
others).

The benefit of imposing a response obligation on an operator is highly
questionable given the further limitations on immediate access to third party
responders in Antarctica, compounded by the challenges of a response in the
Antarctic environment, referred to above. An effective response may also
require the exercise of coercive powers, such as those expressly given to
States in the IMO Conventions, such as the Intervention Convention and its
Protocol® or that States may incorporate in domestic law.’® Such powers are
completely lacking for private operators.

While it might seem logical that the obligation to take response action
will at least be informed by the response plans that have been prepared prior
to the activity, that link is not express in the Liability Annex. Even where
an ‘appropriate’ contingency plan is described, it may not be possible to
implement, and/or there may be a perverse incentive on whether to implement
a contingency plan where the actual costs will far exceed potential liability.

That creates an obvious gap as well as the potential for conflict between
States, and between operators and States. A differing view may be taken

%  ATCM XXVIII Final Report at 109.

% Refer above n 12.

% For example, New Zealand’s Maritime Transport Act 1994 (“MTA”), enables the Director
to instruct the master of any New Zealand ship, or of any other ship within the internal waters
of New Zealand or New Zealand continental waters, to render assistance to a ship that is a
pollution risk and to assist in operations for clean-up (see section 248 MTA).
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by one or more other State Parties on the adequacy of contingency plans
themselves (and immediately giving rise to an issue of uniformity or
effectiveness).

The Liability Annex leaves open the prospect that during or after an event,
an operator might reasonably conclude that it is not appropriate or necessary
to act (and may make that decision consistent with its contingency plan).

It is however noted that Article 15 of the Protocol on Environmental
Protection to the Antarctic Treaty establishes that each Party agrees to
provide for prompt and effective response action in cases of environmental
emergencies in the Antarctic Treaty area that might arise in the performance
of scientific research programmes, tourism and all other governmental and
non-governmental activities. On 28" January 1989, the passenger ship Bahia
Paraiso ran aground and sank in the Southern Ocean. Eight hundred and
thirty thousand litres of diesel fuel and oil leaked from the ship and, in
accordance with the above, both the United States and Argentina shared the
response costs to prevent and minimise the ship sourced pollution damage
that occurred (http:/www.antarcticmarc.com/bahia.html).

Limitations on Insurance & Financial Security

Where an operator has not done what it is agreed ought to have been
done to respond to an environmental emergency, the question becomes, how
effective are the mechanisms to ensure they pay what ought to be paid?

Insurance obviously cannot be obtained after the event. Where there is an
obligation to hold appropriate insurance or financial security, the Liability
Annex is silent on verification and evidence of compliance.

The general obligation on States under Article 13 of the Protocol to take
appropriate measures to ensure compliance with the Liability Annex does
impose an obligation on States to ensure that appropriate insurance is held
by the operators.”” But verification of insurance requires not just confirming
that an insurance policy (or some other form of financial security) is in place
but ensuring that the policy responds to the type of liability imposed, both in
scope, financial amount and nature (strict liability).

Where a shipowner is the operator, and the shipowner holds cover with
one of the P & I Clubs,”® the P & I Clubs have indicated that cover should
meet the liabilities under Article 6 of the Liability Annex.*

For other traditional third-party insurance policies, absent a bespoke
product, a relatively sophisticated assessment will be needed. Contracts of
insurance will typically include conditions and exclusion and other limits
to cover, that will need to be carefully assessed against the triggers for

7 In addition, Article 10 of the Liability Annex suggests the potential for State Liability (A
Party shall not be liable for the failure of an operator, other than its State operators, to take
response action to the extent that that Party took appropriate measures within its competence,
including the adoption of laws and regulations, administrative actions, and enforcement
measures, to ensure compliance with this Annex).

% The International Group (IG) of P & I Clubs provide third party liability coverage for
approximately 90% of the world’s ocean-going tonnage: IG Paper to XLII Antarctic Treaty
Consultative Meeting, Prague, 2018.

% 1G Paper to XLII Antarctic Treaty Consultative Meeting, Beijing, 2017.
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indemnity before satisfaction of appropriate cover can be determined. Will
States take a uniform approach to determining what insurance policies are
acceptable?

Where a State has verified and determined that insurance is held by its
operator, there is no mechanism in the Liability Annex to require an operator
to carry or provide evidence of such insurance, unlike the IMO conventions.

Identification of the party providing relevant insurance or financial security
— important in any recovery action — will depend on the administrative
measures taken by a State to maintain a record of those details. Even where
an operator might be calling at the Port of another State en route to Antarctic
waters, there are no provisions for inspection or compliance by other State
Parties. Compliance relies heavily on the effective implementation of the
State Party of the operator, albeit in circumstances where the State will be
liable for any failure to discharge that obligation.

That assumes that insurance has been required. Under the Liability Annex
it is only mandatory for a State Party to require its operators to maintain
insurance or other financial security, to cover liability under Article 6(1), to
pay the costs of response action taken by Parties pursuant to Article 5(2).!%

Whether a State Party imposes a requirement in relation to an operator
liable to pay an amount of money, if action that should have been taken but
was not (and no other party responded), is discretionary.'”! That distinction
appears to have arisen from States’ (particularly those with a federal system)
concern that the liability under Article 6(2) is not linked to compensation for
damage, and may be seen to have a punitive element.'”

The potential for States to take vastly different approaches, with
significant implications on the availability of insurance to cover any liability,
is apparent.

By way of example, New Zealand has not implemented the financial
security requirements into legislation. Instead, the obligation to have
insurance or a financial guarantee to cover liability will be implemented
by way of conditions imposed by the Minister in the environmental impact
assessments required under the Protocol.'”® When insurance is required,
and how it will be assessed as being suitable, has been left to a Ministerial
discretion.

More critically, the Liability Annex does not provide a direct right of
action against the insurer or limit the defenses that any person providing
the insurance or financial security can call upon. As the P & I Clubs have

100 Article 11(1) Liability Annex, above n 5.

101 Article 11(2) Liability Annex, above n 5.

12 Johnson M, above n 70 at 46; also Voeneky, Silja and Addison-Agyei, Sange, above n 73.
at 79,available.

103 Section 10(1)(b) of the Antarctica (Environment Protection) Act 1994 Act provides that
the Minister may “direct any person carrying out ... any activity” in Antarctica to “abide
by such conditions as the Minister considers appropriate in order to avoid or minimise
the effects of the activity on the Antarctic environment”. The same mechanism will be
used for preventative measures and contingency plans. See explanatory note to Antarctica
(Environmental Protection: Liability Annex) Amendment Bill at https://www.legislation.govt.
nz/bill/government/2009/0037/1atest/ DLM2051601.htm].
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alluded to, the consequence is that even where an operator may have
appropriate insurance, and may demonstrate evidence of that insurance,
there is no certainty the insurance will respond. Even if insurance is held,
whether insurance will actually cover the liability will be dependent on its
own terms and exclusions, and any defenses available to the insurer.

The Fund

The Liability Annex provides for a Fund to be established, in part to
provide for the reimbursement of the reasonable and justified costs incurred
by a Party or Parties in taking response action pursuant to Article 5(2).1%
The funding of the Fund is largely dependent on voluntary contributions, or
the enforcement of certain liabilities.

The Liability Annex is silent on how such a fund is to be maintained, the
governance of such a fund and its management.

The Fund is example where the Liability Annex has features similar
to other maritime liability regimes but missed the opportunity to draw
on the specific experience of the maritime industry. Funds are a familiar
concept under IMO regimes, designed to provide a second (and sometimes
third) tier of compensation. In the IMO context the fund itself has legal
personality and is funded by levies from associated industries, with clear
rules on the management of those funds and the applications for which they
can be used.

Limitation of Liability

The limitation of liability provisions in the Liability Annex demand
particular attention because of the 1976 LLMC and its 1996 Protocol.

As set out, the right to limit liability is a long-established feature of
maritime law. Certainty around financial liability is an important element of
ensuring the availability of insurance coverage. The LLMC represents the
IMO’s global limitation regime that stipulates the financial amounts that a
shipowner can limit their liability for maritime claims.

While the Liability Annex contains its own maximum amount for which
each operator may be liable under Article 6(1) or Article 6(2), it also preserves
the limitation of liability provisions under other limitation regimes, provided
the limitation amount is at least as high as the limits provided under the
Liability Annex. Given the long-standing recognition of limitation rights for
maritime claim, what this means in practice has real world relevance.

The question for operators and insurers (for liability purposes) and for
third parties (for recovery purposes) will be the same: What will be the
applicable limit of liability in the event of an environmental emergency in
Antarctic Waters? Will it be determined by the limits in the Liability Annex
or by the LLMC (or a combination of both)?

The objective of international conventions is to provide for a relatively
uniform and consistent response to such a question. In reality, the drafting

194 Article 12(1) Liability Annex, above n 5.
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of the Liability Annex means the answer will be “it depends”. It will depend
on:
1. whether claims under the Liability Annex are claims that are subject to
the LLMC;
2. the relationship between the Liability Annex and the LLMC;
3. the extent to which the provisions of the Liability Annex can properly
control limitation actions; and
4. ultimately, how national laws or national courts determine such
matters.

Are claims under the Liability Annex claims that are subject to the LLMC?

A question on the relationship between the Liability Annex and LLMC
assumes that a claim made against a shipowner (as operator) under the
Liability Annex is a claim that is subject to limitation under LLMC. That
assumption warrants testing.

There is a key difference between the Liability Annex and the LLMC.
While the Liability Annex imposes a liability for response costs, the LLMC,
deals only with the question of limitation. Whether or how any liability
arises is a separate question.'®

The claims subject to limitation under the LLMC are set out at Article
2(1):

(@) Claims in respect of loss of life or personal injury or loss of or
damage to property (including damage to harbour works, basins and
waterways and aids to navigation), occurring on board or in direct
connection with the operation of the ship or with salvage operations,
and consequential loss resulting therefrom;

(b) Claims in respect of loss resulting from delay in the carriage by sea of
cargo, passengers or their luggage;

(c) Claims in respect of other loss resulting from infringement of rights
other than contractual rights, occurring in direct connexion with the
operation of the ship or salvage operations;

(d) Claims in respect of the raising, removal, destruction or the rendering
harmless of a ship which is sunk, wrecked, stranded or abandoned,
including anything that is or has been on board such ship;

(e) Claims in respect of the removal, destruction, or the rendering
harmless of the cargo of the ship;

(f) Claims of a person other than the person liable in respect of measures
taken in order to avert or minimize loss for which the person liable

195 The introduction of the IMO conventions establishing liability for certain matters, raised
questions of the right to limit for those liabilities, and more specifically the relationship to
the right to limit under the LLMC. The relationship between the LLMC and each of the IMO
liability conventions is not uniform. As indicated above, claims for oil pollution under the CLC
convention are expressly excluded. Claims for pollution damage under the HNS Convention
are not excluded, but amendments under the 1996 Protocol added a second entitlement for
States to make a reservation in relation to the HNS Convention (although it is not yet in
force). The LLMC makes no express reference to the liabilities imposed under the other IMO
conventions such as the Bunkers and Wreck conventions.
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may limit his liability in accordance with this Convention, and further
loss caused by such measures.

The LLMC expressly excludes from its application certain claims, which
in simplified form, can be summarized as claims for salvage or contribution
in general average, oil pollution damage under the CLC, nuclear damage,
and those claims by master and crew that are subject to limitation under the
contract of employment.'?

Article 18 of the LLMC, also enables States to make limited reservations:
one in respect of Article 2(1)(d) and (e)'”” and the other in respect of claims
for damage within the meaning of the HNS Convention.'®

The test for whether any liability established by a convention is a liability
subject to the LLMC, requires assessing the nature not the basis of the
claim.'”

This is the approach taken in respect to liabilities under the Bunkers
Convention. Article 2 of the LLMC does not refer to claims for environmental
liabilities generally, or expressly refer to claims for pollution damage or
for claims under the Bunkers Convention, by name. But the nature of such
claims is widely regarded as falling within the LLMC (reflected in part by
the reference to the LLMC at Article 6. Usually under Article 2(1)(a) or 2(1)
(d) — a claim occurring in direct connection or with the operation of the ship
or the rendering harmless of anything that is or has been on board such a
ship or in respect of the raising of a ship which is sunk."?

Similarly, the nature of claims for liabilities arising under the Wreck
Convention are claims relating to the raising, removal, destruction, or the
rendering harmless of a ship which is sunk, wrecked, stranded, or abandoned,
including anything that is or has been on board such ship'! or claims in
respect of the removal, destruction, or the rendering harmless of the cargo of
the ship."? As discussed below, whether such claims are subject to limitation

106 LLMC above n 6, Article 3.

197 The law on limitation of liability was used to distinguish between liability for damages
(subject to the right to limit liability) and those liabilities that arose as a due debt, such as
where costs and expenses had been incurred by public authorities in the exercise of statutory
powers (The Stonedale No. 1 [1956] A.C.1). This protected public authorities who had incurred
costs to remove wrecks that were a hazard to navigation from limitation. The 1976 LLMC
removed this distinction with Article 2 applying to the specified claims “whatever their basis
of liability may be”. But the 1976 LLMC also provided for a State to make a reservation to
preserve the common law position on limitation for dealing with wrecks.

1% The relationship between the LLMC and HNS Convention was the subject of much debate
during negotiations on the 1996 LLMC Protocol and HNS Convention, including whether the
limit should be ‘linked’ to the LLMC or be a standalone limitation within the HNS Convention.
The debate from the Committee of the Whole on 1 May 1996 indicates the decision to provide
for a reservation under Article 18 of the LLMC rather than an exclusion under Article 3 of
the LLMC was a matter of pragmatism in reaching the same intended effect rather than a
particular policy decision (see Travaux Preparatoires of the LLMC 1976 and of the Protocol
1996 at 504 and 505).

19 Caspian Basis [1997] 2 Lloyd’s Rep 507 at 522 per Rix J (later approved by Court of
Appeal [1998] 2 Lloyds Rep 461, p 473).

10 The Aegean Sea [1998] 2 Lloyds rep 39 per Thomas J (albeit obiter dicta) and APL Sydney
[2009] FCA 1090.

" Article 2(1)(d) LLMC, above n 6.

112 Article 2(1)(e) LLMC, above n 6.
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depends on whether a State has exercised its right to make a reservation in
respect to such claims.

Unless otherwise excluded, any claim within Article 2 of the LLMC will
be subject to the right to limitation “whatever the basis of liability may be”.!*

There is nothing in the LLMC to limit the claims to which it applies
geographically (i.e., the incident that has given rise to the claim does not
need to have occurred in the waters of the LLMC State), and its potential
application to liabilities that might arise in Antarctic waters was clearly
recognized by the Antarctic Treaty negotiating parties.!'

Looking at the nature, not basis of the claim, it is difficult to be
exhaustive, but where response costs have been incurred, the nature of a
claim comfortably fits within the LLMC, as the actions taken are likely to
fall within one or more of the Article 2 claims

+ Damage to property occurring on or in direct connection with the
operation of the ship and consequential loss resulting therefrom.
(Article 2(1)(a) LLMC)

* Claims in respect of the raising, removal, destruction, or the rendering
harmless of a ship which is sunk, wrecked, stranded, or abandoned,
including anything that is or has been on board such ship. (Article 2(1)
(d) LLMC)

* Claims in respect of the removal, destruction, or the rendering harmless
of the cargo of the ship. (Article 2(1)(e) LLMC)

* Claims of a person other than the person liable in respect of measures
taken to avert or minimize loss for which the person liable may limit
his liability in accordance with this Convention, and further loss
caused by such measures. (Article 2(1)(f) LLMC)

But there is an important consequence to how the nature of a liability
under the Liability Annex is framed as a claim under the LLMC given that
the Liability Annex also preserves reservations made under other treaties.'

If the nature of response costs (where action has been taken) are claims
within Article 2(1)(d) and (e), then whether they fall within the LLMC may
be determined by whether a State has made a reservation in relation to those
matters and, if so, how that reservation has been framed or implemented
in domestic law. An example (albeit in relation to pollution from bunker
oil) is the Norwegian approach. The Norwegian Maritime Code provides
that claims for bunker oil pollution clean-up costs are treated in the same
way as wreck removal costs for which the reservation under the LLMC
applies.'!

This issue will be avoided if the nature of the claim for response costs

113 Article 2(1), LLMC, above n 6.

114" Johnson M, above n 70 at 51. Earlier drafts of the Liability Annex referenced the LLMC
by name, but the final text of the Liability Annex simply provided that notwithstanding the
prescribed maximum amounts, the Liability Annex shall not affect the liability or right to
limit liability under any applicable international limitation of liability treaty, provided that the
applicable limits are at least as high as the limits set out in Article 9(2)(a)(ii).

115 Liability Annex, above n 5, Article 9(2)(a)(ii).

116 Norway applies its own separate limitation.
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under Article 6(1) is viewed as a claim within Article 2(1)(a) or (f). It is
suggested that would be the better view.!”

But neither of these clearly deal with the circumstances where no action
has been taken, and liability is imposed under Article 6(2) for the estimated
cost of response action that should have been taken but was not.

The fact such a claim may arise from a statutory liability does not
prevent such a liability being subject to limitation under the LLMC. The
philosophy of the changes to the LLMC (in particular to the basis of claims)
was “to extend not restrict limitable claims.”'™® Despite that philosophy the
nature of such a claim under Article 6(2) does not sit comfortably within
the scope of Article 2(1)(a) or (f). There have been no ‘measures taken’ and
the application of Article (2)(1)(a) still suggests there must have been some
actual consequential loss suffered, even if a broad interpretation of property
damage or damage to waterways is adopted.

Conversely, Article 2(1)(d), and (e) of the LLMC may not require an
action to have taken place to form a claim. It could be enough to bring a
claim within Article 2(1)(d) or (e) of the LLMC on the basis it is a claim in
respect of a failure (for example) to remove or render harmless a ship which
is wrecked, or anything that is or has been on board such ship including its
cargo. But that brings us back to the question of a reservation.

This paper does not seek to resolve those issues. It simply highlights that
the greater the scope for interpretation, the more likely implementation may
differ in different jurisdictions.

Part of the issue rests with the LLMC itself, and the failure to expressly
and clearly provide whether liabilities imposed under other conventions
are claims subject to limitation, and therefore requiring States to interpret
Article 2 of the LLMC and the nature of liabilities in each case.

That has always invited difficulties for casualty and pollution claims and
how they should be defined in the absence of any reference to ‘pollution’,
or ‘environment’ or ‘contamination’ or ’clean up’. That issue is simply now
extended to the relationship with the nature of liabilities imposed under the
Liability Annex.

Subject to those matters of interpretation, the LLMC does — or could
apply — to liabilities for response costs under the Liability Annex, whether
under Article 6(1) or 6(2).

If liabilities for response costs are subject to the LLMC what then is the
relationship to the maximum limit for liability under the Liability Annex
itself. Can shipowners elect which regime to use, and does it matter? The
short answer seems to be yes, and yes. Any choice will have a direct bearing
on matters such as forum and jurisdiction, and ultimately the enforcement of
any liability or recognition of the right to limit liability.

"7 The United Kingdom expressly provides that liability for the purposes of pollution damage

arising from, and in response to, a spill of a ship’s bunker fuel oil is claim subject to Article
2(1)(a) of the LLMC. See section 168 of the 1995 UK MSA. That only applies in relation to
damage or the threat of damage in the territory of the United Kingdom.

8 Aleka Mandaraka-Sheppard, Modern Maritime Law and Risk Management (2™ ed,
Informa Law, London, 2009) p. 879.
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The Relationship between the Liability Annex and the LLMC

The usual position is that a claim is either subject to the right to limit
under the LLMC or under a specific limitation regime. Not both.

The Liability Annex establishes a maximum amount for which any
operator may be liable in respect of an environmental emergency, and
preserves the right to limit under other regimes, provided that the applicable
limits are at least as high as provided by the Liability Annex.

The limitation amount specified in respect of ships under the Liability
Annex (and the minimum amounts required to preserve any other right to
limitation), reflect the same limits that applied to ships under the LLMC, at
the time the Liability Annex was drafted. Article 9(4) of the Liability Annex
provides for the ATCM to review the limits every three years, or sooner at
the request of any Party.

Article 9 was drafted in recognition of the potential application of the
LLMC. The negotiations had considered a minimum liability, or for the
Liability Annex to ‘override’ the LLMC and had expressed concern at the
arbitrary application of a separate limitation regime in certain cases (namely
where an operator was a shipowner). Making the limits of liability between
the LLMC and the Liability Annex the same was one mechanism designed
to avoid inconsistency'! and about the benefit of “insurance purposes”.!?°

The preservation of the right to limit under other applicable regimes has
been described as a “savings” provision.”! The final report of the ATCM
says the purpose of the drafting was “to clarify the relationship between
the draft Annex and the liability or right to limit liability under existing
regimes” while one commentator goes further saying the clause “would give
the LLMC primacy in the case of both regimes potentially applying”.!??

This suggests an intention to have only one limitation regime apply at any
one time. But that is not what the drafting does.

First, Article 9(1) establishes a maximum amount for liability under the
Liability Annex:

The maximum amount for which each operator may be liable under Ar-
ticle 6(1) or Article 6(2), in respect of each environmental emergency,
shall be as follows...

Then it preserves the right to limit under any other applicable regime (the
proviso is discussed below).

The Liability Annex does not require “the appliable limits” to be
exclusively available for any specific liability'>® and the LLMC is a global
regime, that entitles a shipowner to limit in respect of all claims arising from
any distinct occasion.

19 Johnson M, above n 70, at 50-52.

120 Final Report of the Twenty-eighth Antarctic Treaty Consultative Meeting (17 June 2005)
(“ATCM XXVIII Final Report”) https://documents.ats.aq/ATCM28/fr/ATCM28_fr001_e.pdf.
121" Johnson M, above n 70, at 52 and ATCM XXVIII Final Report at 115.

122 Above n 121.

123 Compare CLC, above n 13, Article 7(9).
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There is nothing in the Liability Annex that requires an election or choice.
As drafted, it is entirely possible for a shipowner, to include any potential
liability for response costs under the Liability Annex, as just one of a suite
of claims, subject to the LLMC. Whether that will be warranted will depend
on the nature of the incident and the range of liabilities that arise.

The extent to which the provisions of the Liability Annex can properly
control limitation actions

Where liability is solely in relation to response costs imposed under the
Liability Annex, can the Liability Annex otherwise limit the application of the
LLMC to only apply when its limits are at least as high as the Liability Annex?

Both the LLMC and the Liability Annex are independent international
conventions. A treaty is binding on any State that is a party to it, and States
have obligations under international law to perform a treaty in good faith.!?*

The terms of the Liability Annex themselves cannot modify the
application or operation of the LLMC. Any State that is a party to the LLMC
has obligations to give effect to it. The same obligations apply to a State
Party to the Liability Annex. During negotiations, the prospect of conflicting
obligations under the Liability Annex and the LLMC appeared to influence
the drafting. Unfortunately, the final text did not avoid the problem.

Where the provisions of the LLMC and Liability Annex are compatible,
or comparable, no issue may arise. However, the provisions of the LLMC
and Liability Annex may not be compatible or comparable where:

1. There is a difference between the limitation amounts under the two

conventions.

2. There is a difference in interpretation on how a claim for response

costs under the Liability Annex is dealt with under the LLMC.

Which provisions are to prevail may be determined by whether the
relevant State Parties are a party to both the Liability Annex and the LLMC
and the application of general principles of international treaty law.

The 1969 Vienna Convention on the Law of the Treaties includes rules
to set out what will happen when the same subject matter is dealt with by
different and successive treaties. Where both parties are a party to two
treaties, the later one will prevail to the extent it deals with the same subject
as the earlier treaty. In other cases, the provisions of the treaty to which both
States are parties will govern its application.

That might assist to resolve any potential incompatibility where two State
Parties are both party to the Liability Annex and/or the LLMC. It does not
necessarily resolve the question of which provision will prevail in other
circumstances, including where limitation proceedings may be brought in
the State of a non-Party to the Liability Annex.

What limit applies?

The limitation amount specified in respect of ships under the Liability
Annex (and the minimum amounts required to preserve any other right to

124 Vienna Convention above n 46, Article 25.
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limitation) reflect the same limits that applied to ships under the LLMC, at
the time the Liability Annex was drafted. The LLMC limits have since been
increased.

While it may have been the intention of the negotiating States to keep
the limits contained in Article 9(1) of the Liability Annex in line with any
increases to the LLMC limits once the Liability Annex had entered into
force, the differing limits have very real practical implications.

Unless and until the limitation amounts under the Liability Annex are
increased, for many State Parties,'” the limits of liability under the LLMC
1996 Protocol will be higher than those provided under the Liability Annex.
In that case, which limit is to apply?

Some States have directly addressed this issue in domestic legislation. For
example, the United Kingdom’s Antarctic Act 2013 provides that where the
LLMC and the Liability Annex limits are both potentially applicable, then it
is the higher of the two limits which is to be applied.'*

That reflects a clear domestic policy choice and makes the legal position
clear where the question of liability and limitation is being determined in the
same proceedings and/or jurisdiction.

The Liability Annex itself does not provide for this. Under the LLMC,
the right to limit liability is just that. A right. There is no obligation on a
shipowner to limit liability under the LLMC. If the limits under the Liability
Annex are lower, there is no legal reason why a shipowner who is also an
operator could not take advantage of that.

Forum and Jurisdiction

The issues become more complex when multiple jurisdictions become
involved.

Limitation of liability can be used as a sword or a shield: the right can be
invoked in response to a claim that has been made, or in anticipation of claim
being made, following an incident.

The LLMC does not have a jurisdiction clause that prescribes where the
right to limit can be sought. While the concept of forum shopping is often
used pejoratively, there can be legitimate reasons for a shipowner to seek to
limit liability and/or establish a limitation fund in a jurisdiction other than
where an incident occurred, and/or before any claim has been made.

Conversely, the Liability Annex does have a jurisdiction provision. Article
7 of the Liability Annex provides that “...a Party that has taken response
action pursuant to Article 5(2) may bring an action against a non-State
operator for liability pursuant to Article 6(1) and such action may be brought
in the courts of not more than one Party where the operator is incorporated
or has its principal place of business of his or her habitual place of residence”
or, where the operator is incorporated in a Party or has its principal place of
business or his or her habitual place of residence in a Party, the action may
be brought in the courts of the Party of the operator.

125 At least those who have kept up with the LLMC amendments since 2012.
126 Schedule to Antarctic Act 2013, paragraph 2, referred IG paper para 11 Parag 2.
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But this jurisdiction clause deals with bringing an action for liability. At
the same time, a non-State operator may also justifiably seek to establish a
limitation fund or commence limitation proceedings in another State party
to the LLMC Convention. That could include limitation in the jurisdiction
of a State Party:

* who is not party to the Liability Annex (and where the application of

Article 9(2)(b) would not be in force);

e with a limitation regime whereby the limits are lower than those
contained in the Liability Annex, where that State is not a party to the
Liability Annex,

and the courts may well apply the limits as contained within Article 9 of the
Liability Annex if limitation is relevant (or the limitation regime of another
application treaty such as the LLMC and subject to the issue raised above in
this paper).

The P & I Clubs have raised the very question of the interaction between
the Liability Annex and the LLMC, and, how Article 9(2) of the Liability
Annex will operate in practice, given the lack of jurisdiction clause in the
LLMC.*

The P & I Clubs have noted that there will remain differing numbers of
States Parties to the LLMC, the 1996 Protocol and the Liability Annex when
it enters into force and that some State Parties to the former may not be a
State Party to the latter. The very practical question of interest to shipowners,
and their P & I Clubs is simple:

whether the courts in such a circumstance would stay proceedings in light
of the other related proceedings if already commenced, and whether the
courts would recognize any such related proceedings.

There is no single answer. The position taken will depend as much on
conflict of law issues and questions of whether limitation proceedings are
seen as matters of substantive or procedural law.

Where there are gaps in an international convention, requiring the
intervention of national law, the consequence of different States applying
domestic laws is that the very uniformity that is at the heart of any multilateral
treaty is defeated.

Conclusion

The international community recognizes that Antarctica is special and
warrants special protection. The Environmental Protocol requires the
Parties to elaborate rules and procedures relating to liability for damage
arising from activities taking place in the Antarctic Treaty area and covered
by the Protocol. But as things stand there is a legal vacuum of internationally
agreed rules governing obligations, liabilities, or compensation for ship-
sourced pollution in Antarctic waters.

The Liability Annex, developed by the ATCM because of Antarctica’s

127 1G Paper to XLII Antarctic Treaty Consultative Meeting, Beijing, 2017.
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unique legal status, and in response to its special character, will offer no
protection until it comes into effect. There is no immediate prospect of it doing
so. Meanwhile, the existing IMO liability conventions offer no assistance
for incidents in Antarctic waters, due to their focus on liabilities that arise
in a State’s territorial sea or exclusive economic zone (or equivalent). Such
maritime zones simply do not exist in Antarctica, due to its unique legal
status.

Even once the Liability Annex comes into force, its effectiveness is in
doubt. The Liability Annex reflects the outcome of the State Parties attempt
to have something agreed, rather than nothing, and so has a narrow focus on
obligations to respond to an emergency rather than ‘damage’ as referred to
in the Protocol. The liabilities are limited to the costs of responding to an
environmental emergency and impose no liability for other types of damage
or loss that may follow an incident. The wisdom of that approach, and the
optimism for a more comprehensive regime being developed — with the
benefit of hindsight — seems somewhat misplaced.

The general and undefined nature of the obligations for preventative
measures and contingency plans creates a significant risk of inconsistency in
the approach between States in determining when a response is required and
what is a reasonable response in Antarctic waters. While shipowners should
be able to meet the obligations under the Liability Annex for preventive
measures and for insurance under existing industry measures, steps would
need to be taken by the ATCM to recognize and take a consistent approach
to this and other areas where the effectiveness of its implementation will be
determined by matters of interpretation.

Measures under domestic law may be able to fill some gaps, but that
increases the likelihood of differing and inconsistent standards that State
Parties impose on their operators, including in relation to the right of a
shipowner to limit liability under the Liability Annex or the LLMC. It is the
lack of uniformity and harmonization under domestic law that international
conventions are designed to avoid. Inconsistency means uncertainty for the
maritime industry and detracts from the objective of uniform and harmonized
international rules and standards, that underpins all multilateral agreements.
Crucially here, it begs the question of the effectiveness of measures to protect
the Antarctic Environment in the event of a maritime emergency.

How the international legal framework would — or could — govern the
allocation of responsibility, liability, and compensation in the event a ship-
sourced casualty causes environmental damage in Antarctic waters today,
remains a real question. The lack of any real answer is unsatisfactory,
whether viewed through the lens of the IMO or the Antarctic Treaty system.

Currently, the Liability Annex suggests the promise of an adequate
international regime entering into force at some point in the future. But
when in the future remains undetermined, and the likelihood is that the
Liability Annex may hinder, rather than help, the maritime industry and
States themselves, determine what a prompt and effective response to an
environmental emergency in the Antarctic requires, and the nature of any
liability that might follow.

The Protocol required the establishment of rules and procedures for
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liability for damage, but instead the Liability Annex has inadvertently
conflated the distinct issues of liability for damage and an obligation to take
response action. The threshold question on when to take response action
and what that should look like is first at the discretion of an operator, and
subsequently an assessment after the fact. Neither brings a great deal of
comfort for consistency in decision making to ensure prompt and effective
action for protection of the Antarctic environment.

The effectiveness of any response led by an operator rather than a State is
divorced from the realties demanded by a response to any maritime casualty,
much less one in the Antarctic environment, given its remote and unique
characteristics. At best it risks delay, and more likely, will detract from the
obligations of States themselves in relation to Emergency Response Action
under the Protocol.'*®

From a purely pragmatic perspective, any decision on whether to take
response action in Antarctica and implement any appropriate response
action is best dealt with at a State level, preferably with the full benefit of any
coercive powers of the State, and assets that may be available. The strength
in the Antarctic System lies in the co-operation and co-ordination of the
parties. The energies of the ATCM would be best directed at enhancing
preparedness and response capability at a multi-party State level considering
advance assessments determining what effective response action in the
Antarctic environment requires, supported by asset identification, and a
more structured and sustainable Fund.

Liability for damage and such costs should (of course) remain with the
operator, subject to the limitation provisions, as under the IMO conventions.
The current lacuna in a liability and compensation regime for Antarctica is
unnecessary and — some 20 years on — inexcusable.

The IMO framework could offer a limited solution to bridge the current
gap for maritime emergencies in Antarctic waters — potentially through
a new protocol to extend existing IMO liability conventions to apply in
Antarctic waters.

In respect of maritime matters, the IMO is the competent organization,
not just in name but in nature. IMO has been developing liability and
compensation systems for more than 50 years. Informed by experience it
has shown itself capable to respond to events and to develop appropriate
instruments, in conjunction with industry players, and — critically — to bring
them into effect.

Many of the existing IMO instruments that seek to minimize the
risk of a casualty and/or pollution damage will already apply to a vessel
operating in Antarctic waters. Extending the framework of liability and
compensation to Antarctic waters and bringing consistency to the scope
and nature of any right to limit liability could serve both protection of the
Antarctic environment and the objectives of uniformity and harmonisation
of international maritime law.

However, whilst this approach may seem attractive and expedient, it

128 Protocol above n 2, Article 15.
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would not be without its difficulties. The geographical scope of the IMO
liability and compensation Conventions covers those incidents where ship
sourced pollution damage has occurred in the territory, territorial waters,
EEZ or equivalent area in a State Party. The continuing uncertainty on the
legal status of the territory of Antarctica, and the absence of an Antarctic
‘State’ would render any stringent extension of the IMO Conventions
ambiguous at best, if not unworkable, from a jurisdiction perspective. Whilst
a Protocol to the Conventions would not necessarily have to slavishly follow
the existing Convention articles and a more singular approach could be
sought for the Antarctic to overcome such an obstacle, in reality it may be
difficult to find workable solutions to some potentially contentious issues
including; what constitutes reasonable measures of reinstatement in the
unique and challenging Antarctic environment and, perhaps more critically
in the aftermath of an incident, who would decide this?

Likewise, the scope of the IMO Conventions, and definitions contained
therein, is not consistent with the Liability Annex and extension thereof
may not necessarily meet the objectives of the drafters of the Annex. Any
extension of the existing IMO liability and compensation Conventions to the
Antarctic will necessarily be limited to pollution by hydrocarbon mineral oil
or, once the HNS Convention is in force, pollution caused by hazardous and
noxious substances carried as cargo and would not for example cover pollution
damage arising from the use of alternative fuels as bunkers. In addition, the
Consultative Member States of the ATCM are not all corresponding States
Parties to the IMO Conventions and, given that it would be a requirement for
a State to be a party to the underlying Convention before becoming a Party
to any Protocol, the geographical application of any such Protocol could
therefore be limited for some period of time.'**

However, the IMO has proven to be creative and resourceful in the past
when faced with an urgent need to develop statute either in the light of
external pressure, an absence of existing statute or as a result of a significant
incident that has highlighted a need to take the lead in the framing of
international rules and regulations. The development of the Protocol of 2003
to the International Convention on the Establishment of an International
Fund for Compensation for Oil Pollution Damage, 1992, is an excellent, but

129 Tt is worth noting that following almost two decades of discussions and negotiations, a new
legally binding international instrument on the conservation and sustainable use of marine
biological diversity in areas beyond national jurisdiction, known as BBNJ, was agreed on 4
March 2023, and is expected to be adopted in 19-20 June 2023. It is too early to say whether
BBNJ will provide Antarctica with any more protection than the Antarctic Treaty (and the
Liability Annex) and once the text is finalised and adopted ratification by 60 states is required
before it will enter into force. However, the polluter pays principle is one of the guiding
principles of BBNJ and the agreement includes a mechanism to establish marine protected
areas and other area based management tools in the high seas not part of the jurisdiction of
any one state. Further consideration of the implications and potential benefits of BBNJ for
Antarctic will be necessary once the convention is adopted.
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just one, such example'*®. While there have been incidents, the international
community has not yet faced a significant and serious environmental threat
to the Antarctic environment from a maritime casualty. History says it is just
a matter of time.

130 The Protocol was drafted, negotiated and adopted by the IMO over a period of just a few
years and in response to the Erika (1999) and Prestige (2002) oil tanker incidents in French and
Spanish waters respectively.
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RESTATEMENT OF THE LEX MARITIMA

HALF-YEARLY REPORT (JANUARY-JUNE)

Eric VaN Hooyponk, Chair

The CMI’s Lex Maritima project is the very first attempt to put in writing
the globally accepted principles of maritime law. The Lex Maritima can be
considered the Lex Mercatoria for maritime matters.

Maritime law is supported by a long tradition of international uniformity.
Inrecent years, however, the development of a universal maritime legal order
by the adoption of unifying conventions has slowed. At the same time general,
non-maritime contract law has started to find a way to wider harmonisation.
The existence of a Lex Maritima consisting of a complex of internationally
accepted rules of maritime law that may be traced in particular back to
usage and general principles is widely, and even increasingly subscribed to
by legal doctrine. Moreover, this view finds support in numerous elements
of positive law, including case law and recently adopted national codification
of maritime law.

On the other hand, there is no instrument of practical use available in
which this virtually mythical Lex Maritima with all its customs, usages and
principles is clearly articulated. Preparing and promoting such a compilation
is quintessentially a task for the Comité Maritime International in the
exercise of its research and education role, and with the broad aim of the
promotion of harmonisation of maritime laws.

The CMI IWG on the Lex Maritima is preparing an elementary — that
is, concise and flexible — description of the typical concepts and rules of
maritime law that may be regarded as being internationally accepted and
common to most, if not all legal systems and traditions. In other words, it
is an exposition of the foundations of positive maritime law, such as those
encountered in the conventions, national laws and the more specific and
thematic self-regulating sources. In other words, this is a search for the
innermost core of maritime law, as it is expressed in the concrete, practical
legal rules in daily use in the maritime and legal community. The main
difference between the proposed Lex Maritima principles and previous
unification efforts is that the former explore and focus on common ground,
rather than tackle issues of disagreement and divergence that require
resolution. Such a compliation of selected general principles of maritime law
could promote the satisfactory functioning of maritime law.

The latest work of the IWG can be summarized as follows. The IWG
held four online meetings in the first half of 2023 during which the draft
Lex Maritima Principles proposed at the 2022 Antwerp Conference were
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discussed in more detail. The meetings took place on February 28, March 29,
April 27 and May 31, 2023. Based on the discussions and further research,
a new draft version was prepared prior to the Montreal Colloquium. On
June 14, 2023, the IWG discussed this text at a closed meeting in Montreal
(meeting in person combined with a videocall). A modified version was
presented at an open session of the colloquium on June 16, 2023.
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SPEAKERS PRESENTATIONS

OPENING REMARKS

ANN FENECH, President of the CMI

. It is with great pleasure that I welcome you all to this CMI Montreal
Colloquium. This is my first visit to Canada and it will most certainly not
be my last and I hope you are all as excited as I am to be here.

. This colloquium comes very hot on the heels of our Antwerp Conference
and the organising committee barely had 8 months to organise this event.
As a start I would therefore like to thank the organising committee made
up of a number of CMI Exco members and members from the Canadian
Maritime Law Association led by their President Paul Harquil, which
committee has worked very hard indeed to put up this colloquium in
circumstances which became more complex when the Grand Prix
changed its dates to this coming week end!

. Notwithstanding this we were still able to pull it off and here we are.

. Thank you Paul and thank you to all your team. In addition I would also
like to thank in particular our Secretary General Rosalie Balkin, office
manager Evelien Peeters, Administrator Lawrence Teh and conference
organiser Amanda Curtis and her team for the sterling work done in
putting up this colloquium. Thank you all.

. Tam sure you will agree with me ladies and gentlemen that this splendid
location is matched by the equally excellent programme and sessions
which we have for you over the next two days.

. The subjects which will be tackled and covered evidence the fact that the
CMI is determined to consolidate its position as the primary facilitator
for the unification of international maritime law. We are convinced
that there is further need now, more than ever before in this constantly
changing world we are living in, not only to ensure that we manage the
present but that we are ready for the future.

To this end we are thus determined to continue to identify areas within the
maritime sector which either require or will require uniformity. During
my meetings with Mr. Kitak Lim at the IMO as well as during IMO legal
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committee 110 held only a few weeks ago, it became very apparent that
the CMI is not only ready and able, but is expected to offer its assistance
in numerous areas which require and demand attention. Whether it is
Maritime Automated Surface ships, whether it is decarbonisation, or
whether it is fraudulent registries and fraudulent activity or whether it
is the unfair treatment of seafarers undergoing legal processes, the CMI
is geared, through its practitioners on the ground and at the coal face to
provide real life solutions.

Hot off the press is the work of the CMI in bringing the Draft Convention
on the international effects of judicial sales of ships to UNCITRAL, in
actively and intently working with UNCITRAL in working group VI to
finalise a Draft in record time during COVID leading to the adoption of
the convention by the General Assembly of the United Nations on the
7th December of last year. This was a very special day for the CMI. We
now look forward to the signing ceremony of the Convention in Beijing
in September.

This convention will, once ratified by as many states as possible, end
the uncertainty currently being experienced by purchasers of ships in
judicial sales of vessels sold free and unencumbered, and by their new
financiers, when those sales are not given full and proper effect.
However this experience has also underlined another path, another
deliverable for the CMI which goes beyond the drafting of international
maritime conventions. This additional deliverable is the role which the
CMI can and must play in the ratification process of conventions once
the conventions are adopted. The experience we are living through at
the moment related to the Convention on judicial sales has shown us
that it is not only appropriate but necessary for the CMI to act as the
facilitator, broker, mediator, go between, assisting national maritime law
associations in their endeavours to convince their own governments of the
need for the ratification of various conventions quite apart from assisting
with offering explanations on their content. We are currently doing this
with the Convention on the international effects of judicial sales of ships
by participating together with the Secretariat at UNCITRAL in various
road shows and seminars being held literally all over the world, where
we go and explain what the convention is all about, why it is important
for states to ratify the convention and these efforts are being greatly
appreciated by the various governmental bodies in these jurisdictions.
Of course proof of the pudding is in the eating and we will see whether
all these efforts will provide the desired result in terms of ratifications.
Moving swiftly on, because we do have a very full day ahead of us, I
would like to welcome and thank Mr. Kitak Lim Secretary General of
the IMO for accepting our invitation to address us this morning, Minister
of Transportation in Canada, The Honourable Omar Alghabra, and the
Honourable Sean Harrington for so very kindly accepting our invitation
to deliver the Berlingieri lecture.

Finally thank you all for coming to Montreal and attending this
colloquium. On behalf of the CMI I welcome you to this colloquium, I
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hope that the Montreal programme will provide you with the mentally
stimulating debate that we are now accustomed to expect from CMI
events and most importantly that it will also give you all the opportunity
of catching up with old friends and making new ones.

Thank you.
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OPENING SPEECH

J. PauL M. HARQUAIL, President of the Canada MLA

Honorable members of the judiciary, representatives of the IMO, MLA
presidents and delegates, distinguished officers of CMI, honored delegates
and guests, on behalf of the Canadian Maritime Law Association, de la
part de ’Association Canadienne de Droit Maritime, bienvenue a Montréal,
welcome to Montréal.

We last were together in Antwerp to celebrate the 125" anniversary
of CMI, I had the pleasure of receiving the CMI flag and, it is tradition
I dutyfully brought it back to Canada in anticipation of our MLA hosting
you today. During that moment, I also realized the daunting task ahead for
the CMLA. A little bit of context: the Canadian Maritime Law Association
was established in 1951 and this is only the third time that CMI has held a
CMI conference or colloquium in Canada. The first in Montreal, second
in Vancouver and here we are back in Montréal. Many will know we were
set to welcome you much earlier but the pandemic had other plans for us,
notwithstanding we were determined to keep our commitment to host you—as
is our pleasure. I want to underscore the work that has gone into the bringing
of this Colloquium together and sincerely thank the members of the joint
CMLA and CMI organizing committee for their hard work. In particular I
want to highlight the commitment of the officers and regional Vice Presidents
of the CMLA and to BB&C, our service provider. Of course I want to thank
President Ann and team CMI for their hard work and dedication. We had no
less than ten teams organizational meetings which encompassed seven time
zone. So a lot of hard work and in some cases, impacted sleep. The CMLA’s
goal for this Colloquim was to provide not only a program to allow for the
usual business of CMI and its IWG’s (International Working Groups) to be
conducted but to deliver substantive parallel sessions worthy of professional
development accreditation which is of course important for the Canadian/
Us delegates. But, our overriding goal was to make sure that this Colloquim
would provide an opportunity for delegates to enjoy collegial time together,
set in the background of this world-class city which is Montréal. We trust
that you will agree that we have achieved our goal.

As I conclude, I want to thank the CMLA for the confidence it has placed
in me during my term as President and extend congratulations to Rui
Ferandes as he has his first full day as our new President. A special shout-out
to our own John O’Connor, elected in Antwerp as a CMI Vice-President who
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serves along with Dr. Dieter Schwampe and finally, special congratulations
to Ann Fenech as she chairs her first CMI Colloquim, the first woman to
serve as CMI’s President.

Enjoy your time here in Montréal and in Canada!
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BERLINGIERI LECTURE:
CANADA’S CONTRIBUTION TO MARITIME LAW

THE HONOURABLE SEAN J. HARRINGTON

Madam President, Mister President, Friends of the Comité:

Bonjour; good morning. It is a great honour for me to stand before you
in my hometown to present the Berlingieri Memorial Lecture. I cannot say
I knew Professor Berlingieri particularly well. I met him at various C.M.L.
conferences over the years, but only served with him on one committee;
the International Sub-Committee on Issues of Transport Law, in 2000.
The minutes show that we had a very lively discussion concerning the
legal implications of various forms of bills of lading and the intensity of
the carrier’s obligations under the Hague Visby Rules. 1 certainly always
listened very carefully to what he had to say and read very carefully what
he had to write.

I do know, of course, his son Giorgio, another prominent attorney,
current President of the Italian Maritime Law Association and Vice-
President Honoris Causa of the C.M.I. I was reading through some of the
old Yearbooks, before the Canadian Maritime Law Association joined the
C.M.IL in 1951. The Amsterdam 1949 Yearbook lists one Giorgio Berlingieri,
Professor at the University of Genova, as a member of the Executive
Council. That would be Francesco’s father. But that is not all. In his tribute
to Francesco Berlingieri, past President Stuart Heatherington mentioned
another Francesco who goes back at least to the Paris Conference in 1900.
Without a doubt the Berlingieris are the first family of the C.M.I.

We Canadians are considered to be very polite and diffident. We are not
known as braggards. However I am going to break out of the mold today
and brag about our contribution to the C.M.I,, to the Canadian judiciary and
above all about our contribution to maritime law.

The C.M.L.A. was established right here in Montreal in 1951. Since
then, seven members have served on the C.M.I. Executive Council, three of
whom went on to serve as Vice-Presidents: John O’Connor, the Honourable
Madam Justice Johanne Gauthier and Professor William Tetley, who more
than anyone else put Canada on the International Maritime Law stage. We
have also had two C.M.L.A. members serve as Secretary General of the
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C.M.I. One was my late law partner Nigel Frawley. The other may come as
a surprise; Marko Pavliva. Marko obtained his Ph. D from McGill, under
the tutelage of Professor Tetley and stayed in Montreal for a few years. He
served as Secretary General of the C.M.I. until he was appointed Minister of
Transport in Slovenia.

An extraordinary number of C.M.L.A. members have been elevated to
Canada’s high courts; at least 22 by my informal and probably inaccurate
count. They include Rolland Ritchie, who served on the Supreme Court
of Canada; George Strathy, Chief Justice of the Ontario Court of Appeal;
and Arthur Stone of the Federal Court of Appeal, who, as President of the
C.M.L.A., welcomed you to the C.M.I. conference here in Montreal in 1981.

There is good reason for these appointments. The C.M.I. 1949 Yearbook
not only lists Giorgio Berlingieri as a member of the Executive Council,
but also Professor Georges Ripert, a noted French scholar. I cannot find the
quote, but I believe it was he who said : La vie et le droit commencent et
terminent avec la mer (Life and the law begin and end with the sea).

Professor Ripert was right. I served almost 16 years on the Federal Court
and the Court Martial Appeal Court of Canada and am firmly of the view
that maritime law is the most complete, interesting and complex area of the
law, primarily because of its application of the conflict of laws.

In the overall scope of things, there are other areas which may objectively
be more important, such as the application of the United Nations Convention
relating to the Status of Refugees, an issue very much in the news over recent
years. However, maritime law has it all. It covers the law of obligations, such
as contract, tort and bailment. It also covers the environment and human
rights.

Admiralty lawyers should shop around to find the best solution. Mr.
Justice Teare of the High Court of England and Wales put it very well in
the forward to the second edition of Derrington and Turner’s, The Law and
Practice of Admiralty Matters. He said:

Whenever a problem of Admiralty Law arises which does not appear to
be covered by a clear and binding precedent (and perhaps even when it
does appear to be so covered) the Admiralty court, in whatever country,
will or should be assisted by knowing how the problem has been ap-
proached or solved by other courts exercising an Admiralty jurisdiction.

There are a number of reasons why Canadian maritime law may be of
interest to practitioners in other jurisdictions. We have a very expansive
view of maritime law, which derives from the fact that Canada is a federal
state, which requires the courts to carry out a division of powers analysis in
order to determine whether a matter is maritime or not, and because we are
home to both the common law and the civil law.

Under our Constitution, maritime law falls within the federal legislative
class of subject of “navigation and shipping”, as contrasted to such provincial
matters as “property and civil rights” and “local works and undertakings”.
This is neither the time nor the place (except in my closing remarks) to
review the hoops that the courts have gone through to determine if a matter
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is federal or provincial. For those interested, in an Endnote I have referred
to such judge-made pronouncements as “pith and substance”, “federal
paramountcy” “double aspect”, “interjurisdictional immunity”, “watertight
compartments”, ‘“co-operative federalism”, “flexible understanding”,
“trenching on the core”, “affect or impact” and statute law as opposed to the
lex non scripta of federal common law'.

A shortcut in deciding whether a dispute is maritime in nature is to
determine whether the Federal Court, Canada’s Admiralty Court, has
jurisdiction. Although the creation and the organization of the courts is a
provincial matter, by way of exception, the Federal Parliament may, and
has, established a general Court of Appeal (The Supreme Court of Canada)
and additional courts for the “better administration of the laws of Canada”.
Canadian laws in that context means federal statutes and federal common
law. The Federal Court and the Federal Court of Appeal are two such Courts.

Our Constitution is not static. We follow the “living tree” doctrine. Our
written constitution was enacted in 1867. It was only in 1929 that women were
deemed to be “persons” within the meaning of the Constitution. In Edwards v
Canada (Attorney General), [1930] AC 124;[1930] 1 DLR 98, the question was
whether women were “qualified persons” to serve in the Canadian Senate. In
1867 there was a general exclusion of women from public office. Consequently,
our Supreme Court held that women were not “qualified persons” eligible to
serve. The Judicial Committee of the Privy Council, then Canada’s final Court
of Appeal, disagreed. It said “The B.N.A Act planted in Canada a living tree
capable of growth and expansion within its natural limits”.

Modern Canadian maritime law rests on two foundations: the Federal
Courts Act, which came into force in 1971, and the decision of the Supreme
Court of Canada, on appeal from the Federal Courts, in /70 Int’l Terminal
Operators v Miida Electronics [1986] 1 SCR 752 (“the Buenos Aires Maru”).

The Federal Courts Act defines Canadian maritime law as including the
laws its predecessor, the Exchequer Court, would have administered had it
had unlimited jurisdiction in admiralty and maritime matters.

The Buenos Aires Maru was a garden variety cargo claim. An import
shipment had been discharged from the ship here in Montreal into a harbour
transit shed operated by ITO. The cargo was stolen after discharge but before
delivery to the consignee, allegedly due to ITO’s negligence. The bill of
lading contained the usual after discharge loss clause exonerating the carrier
from liability and Lord Denning’s new Himalaya Clause, which purported to
extend the carrier’s benefits to its sub-contractors. The Supreme Court had
yet to pronounce on the validity of the clause.

' Maritime cases include Bow Valley Husky (Bermuda) Ltd. v Saint John Ship Building
Ltd. [1997] 3 SCR 1210; Marine Services International v Ryan Estate [2013] 3 SCR 53; and
Desgagnés Transport Inc. v Wirtsild Inc. [2019] 4 SCR 228. The latter two have not found
favour with the Admiralty Bar. My case comment Transport Desgagnés Inc. v Wartsild
Canada Inc. can be found on the C.M.L.A. website. Madam Justice Rochester did an end
around Desgagnés in Duval v Seapace (Ship) [2022] FC 575. The most recent decision of the
Supreme Court on the division of powers is Murray Hall v. Quebec (Attorney General) 2023
SCC 10.
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ITO did not contest the jurisdiction of the Federal Court. Rather it relied
on some earlier jurisprudence which held that, absent a specific admiralty
rule, the general law of the territory was applicable. Since Canada was a
federal state and since Montreal was in Quebec, civil law would apply. The
Himalaya Clause was perfectly valid under Quebec law as a stipulation
for the benefit of a third party. One downside of this argument, of course,
was that had the cargo been discharged elsewhere, such as in Toronto or
Vancouver, the result might well have been different.

It was the Supreme Court itself which raised the spectre of lack of
jurisdiction. The majority, however, went on to hold that the litigation was
governed by Canadian maritime law, as opposed to provincial law. This was
not a matter of property and civil rights in the province. The matter was
governed by maritime law because of the proximity of the terminal operation
to the sea, the connection between the terminal operator’s activities and
the contract of carriage by sea and the fact that the storage was short term
pending final delivery within the area of the port.

Itwas held that Canadian maritime law was uniform throughout the country
and did not include provincial law, except that which might be incidentally
relevant. It included the laws of contract, tort and bailment administered by
the English admiralty courts up to 1934, as might subsequently be altered by
Canadian statute or jurisprudence.

In the result, ITO’s defence was successful, not on the grounds that
the claim fell within property and civil rights in the province, but rather
that the maritime law of contract included the Himalaya Clause. Matters
were not to be considered as having been frozen in 1934. “Maritime” and
“admiralty” should be interpreted within the modern context of commerce
and shipping (echoes of Edwards). The ambit of Canadian maritime law was
limited only by the constitutional division of powers in the Constitution.
Thus, Canadian maritime law is co-extensive with the legislative class of
subject of “navigation and shipping”. The issue is whether the subject-matter
under consideration is so integrally connected with maritime matters to be
legitimate Canadian maritime law.

Althoughitwas held in The Buenos Aires Maru that the law so administered
included the common law of contract, tort and bailment, the Court went on
later in QNS Paper Co. v Chartwell Shipping Ltd. [1989] 2 SCR 683 to point
out that English common law in turn had its early foundations in the civil
law, administered in the Doctors’ Commons.

Of particular interest is the concurring set of reasons of Madam Justice
L’Heureux-Dubé, a civilian, who said: “In keeping with the tradition of
Canadian maritime law, absent a specific maritime law rule, a comparative
law method should be used to arrive at the position under Canadian maritime
law. This comparative law method suggests looking to both civil law and
common law sources in order to find the maritime law rule.”

Our Constitution requires that at least three of the nine judges elevated to
the Supreme Court of Canada be from Quebec, that is to say be civilian. A
number, however, have been trained in both the civil law and the common law.
Of the three civilians currently serving, one also has a common law degree,
and of the six common law judges, two were also trained in the civil law.
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The Supreme Court is of the view that our maritime jurisdiction is
broader than that of the United Kingdom and the United States. Although
in the abstract it is assumed that legal principles such as contract and tort
fall within the legislative class of “property and civil rights”, these legal
concepts may also fall within federal common law. The courts look at the
subject matter of the contract. Thus, the sale of a ship? and a contract of
marine insurance’® are maritime, notwithstanding that it had been held more
than a century before that contracts of insurance were matters of property
and civil rights.

There is no federal Sale of Goods Act. In the maritime context, the (U.K.)
Sale of Goods Act is applied*. Likewise, before Canada enacted its own
Marine Insurance Act, the (U.K.) Marine Insurance Act, 1906 formed part
of Canadian maritime law

The concept behind the Himalaya Clause is that the ocean carrier
is contracting not only on its own behalf but also on behalf of its sub-
contractors. The Supreme Court expanded upon this idea by extending third
party benefits to employees of sub-contractors and even to sub-contractors
who had not requested that they be included and were unaware that a
Himalaya Clause even existed’.

Claims in tort for pure economic loss

As a general rule, the common law considers claims in tort for pure
economic loss to be too remote. The fear is that there could be “liability
in an indeterminate amount for an indeterminate time to an indeterminate
class - -” as the great American jurist Justice Cardozo put it in Ultramares
Corp v Touche, Niven & Co, 255 NY 170, 74 ALR 1139 (1931) (US). On the
other hand, the Quebec Civil Law permits recovery if the loss is a direct
consequence of the negligent act.

The high water mark of the incorporation of civilian principles into
the common law of torts is the case of the Jervis Crown®. As a result of a
negligent allision with a bridge, Canadian National Railway had to reroute
its trains. It did not own the bridge. The Federal government owned it. The
railway simply had a contractual right of use. Nevertheless and over a strong
dissent, the railway prevailed, essentially on the civil law of causality.

The Supreme Court has been backtracking ever since. It claims to have
stated no general principle in the Jervis Crown. Now, it poses the question
put by the House of Lords in Anns v Merton London Borough Council [1978]
AC 728. Is there a sufficiently proximate relationship to give rise to a prima
facie duty of care and if so, is that duty negated for policy reasons? While the

2 Antares Shipping Corporation v Ship “Capricorn” [1980] 1 SCR 553.

3 Zavorovalna Skupnost, (Insurance Community Triglav Ltd.) v Terrasses Jewellers Inc.
[1983] 1 SCR 283.

4 National Bank of Canada v. Lee Rogers, 2015 FC 1207.

5 London Drugs Ltd. v Kuehne & Nagel International Ltd. [1992] 3 SCR 299; and Fraser
River Pile & Dredge Ltd. v Can-Dive Services Ltd. [1999] 3 SCR 108.

¢ Canadian National Railway Co. v Norsk Pacific Steamship Co. [1992] 1 SCR 102 (The
Jervis Crown).
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Court has stated that there may be additional categories added as time goes
on, recovery of claims for pure economic loss is limited. Some categories
are maritime in nature such as a bailee in possession and general average.
Others include joint ventures, the independent liability of statutory public
authorities, negligent misrepresentation, negligent performance of a service,
negligent supply of shoddy goods or services and relational economic loss.
The underlying philosophy is that Courts may change the common law
where necessary in order to keep in step with the “dynamic and evolving
fabric of our society.”’

Contributory negligence.

At common law, contributory negligence on the part of the Plaintiff
barred recovery. The Canadian provinces passed legislation to overcome
this bar based on privity of contract. However, as per The Buenos Aires
Maru, Canadian maritime law did not include provincial law. Nevertheless,
the Supreme Court held that since the original bar was judge-made, the
Court could, on its own, in accordance with our changing society, proclaim
a contributory negligence rule®. That pronouncement was later enshrined in
section 17 of our Marine Liability Act.

Conflict of laws and the action in rem

Until recently, Canadian necessaries men, including stevedores, bunker
suppliers and ship repairers were ordinary maritime creditors. They were
entitled to proceed in rem provided that ownership had not changed and
providing there was personal liability on the part of the shipowner. They
enjoyed no priority over the proceeds of a judicial sale. This put them at
a disadvantage when contrasted with foreign necessaries men, particularly
Americans, who usually enjoyed a maritime lien. Our Supreme Court has
a long history of giving effect to foreign maritime liens, notwithstanding
that under our domestic law no maritime lien lay. See for example the
loanmis Daskalelis (Todd Shipyards Corp.) v Altema Compania Maritima
S.A4. [1974] SCR 1248. The ship had been sold, and as is quite common,
the funds generated thereby were insufficient to satisfy the claimants. The
prime contenders were an American necessaries man and a Greek mortgage
holder. The Court held that the U.S. maritime lien took precedence over the
Greek mortgage. If this had been a purely domestic Canadian matter, the
mortgage would have enjoyed precedence. The Court held that the nature
of the claim was to be determined by its proper law and that ranking was
determined in accordance with the laws of Canada., i.e. the lex fori.

Subsequently, the Supreme Court has not followed the decision of the
Privy Council in the Halcyon Isle (Banker’s Trust International Ltd v Todd

7 Bow Valley Husky (Bermuda) Ltd. v. Saint-John shipbuilding Ltd. [1997] 3 SCR 1210;
Design Services Ltd. v Canada [2008] 1 SCR 737 and 1688782 Ontario Inc. v Maple Leaf
Foods Inc. [2020] SCC 35.

8 Bow Valley, supra.
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Shipyards Corp) [1981] AC 221, [1980] 2 Lloyd’s Rep 325. That case held that
a British mortgage outranked an American necessaries claim. It held that the
status of a claim and ranking are matters of procedure to be determined by
the laws of the forum. Under the laws of the forum, Singapore, like England
and for that matter, Canada, a mortgage had priority over a necessaries claim.

In The Brussel (Holt Cargo Systems Inc v ABC Containerline NV (Trustees
of)), [2001] 3 SCR 907), the Supreme Court reiterated that the status of a
claim was to be decided by the proper law. Holt, an American stevedore, had
provided services to the Brussel in the United States and later arrested her in
Canada. Her Belgian owners subsequently went bankrupt. It was common
ground that Holt would have been treated as an ordinary creditor in the
Belgian bankruptcy and would have recovered little or nothing. The Court
had to weigh universal theories of bankruptcy against a more ancient form
of creditor protection, the maritime lien. The maritime lien won out on the
basis of international comity.

Necessaries men, particularly bunker suppliers who know, or should
know, perfectly well that they are contracting with a time charterer, have
provided in their contracts that the charterer is also contracting on the part of
the owner and have chosen American law as the proper law of the contract,
notwithstanding that the matter might have nothing whatsoever to do with
the United States. The Federal Court has put a damper on this practice by
engaging in a choice of law analysis. It has held that such choice of law
clauses are stipulations to the detriment of a third party, i.e. the shipowner
and that U.S. law is not the proper law to be applied in Canada to resolve the
relationship between the bunker supplier and the ship owner’.

Canadian necessaries men, complained bitterly that they were not given
a level playing field. For instance, an American necessaries man could
give credit knowing it was secured, while a Canadian would be unsecured.
Parliament reacted by enacting Section 251 of the Canada Shipping Act,
2001 and section 139 of the Maritime Liability Act. Section 251 of the
Canada Shipping Act, 2001 provides that a stevedore who contracts with a
bareboat charterer may maintain an action in rem in the Federal Court, as
long as the ship is chartered to the bareboat charterer at the time of the arrest.

Section 139 of the Marine Liability Act which was enacted in 2009
provides that persons carrying on business in Canada have a maritime lien
in respect of goods, materials or services WHEREVER supplied to a foreign
vessel.

The “wherever” is an attempt to legislate extra-territorially. While it
may well be that a Canadian Court would give effect to the provision and
grant a maritime lien to a Canadian necessaries man who renders services in
another jurisdiction, other jurisdictions probably would not. A good example
is the Australian case of The Sam Hawk [2015] FCA 1005, reversed by the
Full Court of the Federal Court of Australia [2016] FCA FC 26. A Canadian
bunker broker had contracted with an Egyptian time charterer for the supply
of bunkers in Turkey, by a Turkish sub-contractor, to a ship registered in

> World Fuel Services Corporation v. Nordems (Ship) 2011 FCA 73.
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Hong Kong. The ship was later arrested in Australia. Ownership had not
changed. It was held that the bunker broker did not enjoy a maritime lien

Forum selection clauses

As a general rule, Canadian Courts will stay proceedings in favour of
the forum, be it a foreign court or arbitration venue, selected by the parties.
As most cargo claims in Canada are on import shipments, there was a great
deal of complaint. The venue set out in the bill of lading often had nothing
whatsoever to do with the shipment in question. Parliament responded by
enacting Section 46 of the Marine Liability Act. It provides that contracts
for the carriage of goods by water covered by a bill of lading or similar
document of title may be instituted in Canada, notwithstanding a foreign
jurisdiction or arbitration clause; if the actual or intended port of loading or
discharge is in Canada, if the defendant resides or has a place of business,
plant or agency in Canada, or if the contract was made in Canada.

In my opinion s. 46 is defective. Jurisdiction over the defendant is
based upon service of the proceedings in Canada, or in some instances by
authorized substituted service. Thus Canada has jurisdiction even if the
matter has nothing whatsoever to do with Canada. The Court of Appeal has
interpreted this clause as having the effect of somewhat watering down but
not eliminating the enforceability of foreign forum selection clauses. Thus
in The Cougar Ace' the Court gave effect to a Japanese jurisdiction clause
on a shipment from Japan to Canada, notwithstanding that the plaintiff
was Canadian. A stay will almost always be granted if the carriage is not
evidenced by a bill of lading, for instance by a seawaybill.

Priorities

As aforesaid, the proceeds of a judicial sale are usually insufficient to satisfy
all claims. Unless the court can be persuaded that a claim enjoys priority, the
claims rank pari-passu. While there are Canadian statutes which accord a
claim a maritime lien, or statutory lien equivalent to a maritime lien, there is
no statute setting out the ranking of priorities. Ranking has been developed
by the courts over time. They have been neatly summarized by one of our
past presidents Will Moreira K.C. in his Admiralty Jurisdiction and Procedure
chapter found in Chircop et al. Canadian Maritime Law, 2ed 2016.

They are as follows:

a) Marshal’s expenses of arrest b) the cost of selling the ship ¢) posses-
sory liens, predating maritime liens d) maritime liens, including statuto-
ry liens equivalent thereto €) possessory liens arising subsequent in time
to maritime liens f) mortgages g) statutory rights in rem.

However as noted therein, the court in exercising its equitable jurisdiction
may shuffle the cards a bit. One claimant against the proceeds of the

1 Mazda Inc. v. Cougar Ace (The) 2008 FCA 219.
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Phoenix Sun" was La Ville de Sorel-Tracy. It was not a port within the
meaning of the Canada Marine Act and so it enjoyed no priority. They were
two parts to the claim: berthage and the supply of electricity. For all intents
and purposes, the ship had been abandoned in a Canadian winter. As the
singer says “mon pays c’est I’hiver” I was of the view that had the electricity
not been supplied the ship would have seriously deteriorated and would not
have fetched the price she did. I ranked the electricity portion of the claim
ahead of the mortgage.

The Federal Courts Act allows for the arrest of sister ships. It has been
held that only one sister ship may be arrested, providing ownership has not
changed. The creditor enjoys no priority over the proceeds of the sale of the
sister ship, even if it held a maritime lien against the offending ship.

General Average

Although most General Average adjustments are made elsewhere, Canada
has had a few interesting cases. In the City of Colombo (Ellerman Lines Ltd
v. Gibbs Nathaniel (Canada) Ltd [1986] 2 FC 463). The ship was on a voyage
from the Indian sub-continent to Montreal and Toronto. While in Montreal
it was discovered that the engine was about to fail, so much so that she could
not have proceeded to Toronto without repair. The owners declared general
average. The bills of ladings called for adjustment according to the York-
Antwerp Rules 1974. It was held that this was an extraordinary circumstance,
so that the owners were entitled to declare general average. They offered
to forward the cargo to Toronto against a non-separation agreement. Cargo
refused and obtained a court order to take delivery at Montreal against
posting security and paying any additional expenses. It was held that the
cargo was so entitled and therefore not required to contribute to general
average expenses subsequently incurred. Professor Tetley called this an
example of “artificial” general average.

As aresult, the York-Antwerp Rules 1974 were amended in Sydney to add
a non-separation clause.

The Pointe Levy (Ultramar Canada Inc. v. Mutual Marine Office Inc
[1995] 1 FC 341) dealt with the thorney problem of excess general average.
The court held that cargo’s contribution was limited to its value. Excess
expenses fell upon the shipowner. The case is also interesting in that it held
that liabilities averted do not contribute in general average.

Artificial intelligence

I have heard so much lately about ChatGPT that I wondered what type of
paper it would generate. I had no idea of how to go about this so I asked my
son-in-law to help out. We might not have asked the right question. We asked
“Please write the Belingieri lecture as to why Canadian Maritime Law is of
international interest in the style of the Honourable Sean Harrington™.

The paper was very generic. It spoke of our geographical location and

' Ballantrae Holdings Inc. v. Phoenix Sun (Ship) 2016 FC 570.
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our maritime heritage. However not one word was mentioned of Professor
Belingieri and not one court case was cited. I think our jobs as maritime
lawyers and judges are safe for the time being !

Closing remarks

So far my remarks have been addressed to an international audience.
Now I speak to the C.M.L.A on a somewhat somber note. The goal of
the C.M.L is to foster uniformity in International Maritime Law. On the
domestic front it was likewise the goal of the Supreme Court of Canada in
its great decisions of the 1980’s and 90’s to foster a single National Maritime
Law so that the result would be the same no matter which province had the
closest connection to the case and no matter if suit was issued in our national
Maritime Court, the Federal Court, or in the Provincial Courts which have
concurrent jurisdiction.

Unfortunately, this is no longer the case. The Supreme Court has
become, in my opinion, too parochial. Its current division of power analysis
emphasizes “co-operative federalism”, “double aspect”, and most distressing
of all in its decision Desgagnés Transport inc Inc. v Wirtsild Inc. [2019] 4
SCR 228, which held a provincial statute overrides federal common law,
which by reference incudes the (U.K.) Sale of Goods Act.

This shift in favour of the provinces is set out in Chircop, Canadian
Maritime Law Revisited: Quo Vadis (2023) 46:1 DAL. L. J.

Desgagnés Transport dealt with the sale of defective engines parts. The
contract contained limitation of liability clauses and provided that it was to
be governed by the laws in force where the seller had its head office, which
happened to be Quebec.

The Quebec Court of Appeal held that the case was governed by Canadian
Maritime Law, including the (U.K.) Sale of Goods Act, so that the limitation
of liability clauses were perfectly valid. While the majority of the Supreme
Court agreed that the case was governed by Canadian Maritime Law it held
that there was a “double aspect” to the sale and that the provisions of the
Quebec Civil Code overrode Federal Common Law.

One would hope that had the contract contained a Canadian Maritime
Law governing clause the result would have been different.

Left unanswered however, were situations in which the contract does not
contain a governing law clause or contains a foreign governing law clause.
Absent proof of foreign law our courts apply the laws of the forum.

Just recently Madam Justice Rochester, a member of the C.M.L.A., and a
former member of its executive, had to wrestle with this problem in Fraser
Point Holdings Ltd v. Vision Marine Technologies Inc. 2023 FC 738. The
case deals with the sale of an allegedly unseaworthy pleasure craft. The sale
was by a Quebec vendor. The contract contained no choice of law clause
whatsoever.

Madam Justice Rochester, somewhat reluctantly I think, came to the
conclusion that Desgagnés Transport required her to hold that the case was
governed by the Quebec Civil Code. She did however point out that the
Federal Court nevertheless had jurisdiction. This is a must read.
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What then of cases that have nothing whatsoever to do with Canada save
that the ship is arrested here? One would hope that the Federal Court would
then apply Canadian Maritime Law in its entirety, including the (U.K.) Sale
of Goods Act. What if the action is instituted in the Quebec Superior Court?
The Quebec Code of Civil Procedure allows for seizures before judgment, the
genesis of the Mareva Injunction. A plaintiff who has a claim against a time
charterer cannot in the Federal Court arrest a ship which the time charterer
happens to own. However it might obtain a seizure before judgement in the
Quebec Superior Court. What is the law of the forum then?

There is an easy solution to the sale of marine goods problem. Parliament:
enact a Federal Sale of Marine Goods Act!

However the problem goes far beyond the contract of sale. Much of
Canadian Maritime Law is either judge made or only incorporates U.K.
statutes by reference. Provincial Law, particularly in Quebec is more statute
based. Under current thinking if there is a double-aspect the provincial
statute triumphs.

In Desgagnés Transport, three of the Judges went so far as to say a
contract for the sale of a ship was a matter of “property and civil rights”
and not a matter of “navigation and shipping”, notwithstanding that this
constitutional point had been decisively determined by the Supreme Court
in Antares Shipping Corporation v. Ship “Capricorn” [1980] 1 SCR 553.

It seems to me that a constitutional point which has been decided should
remain decided unless the legislature intervenes.

As the Lord Chancellor said in Chapman v. Chapman 1954 AC 429, a case
which dealt with the jurisdiction of the Chancery division of the High Court:

“We are as little justified in saying that a Court has a certain jurisdiction
because we think it ought to have it, as we should be in declaring that the
substantive law is something different from what it has always been de-
clared to be, merely because we think it ought to be so. It is even possible
that we are not wiser than our ancestors.”

On May 3lst, just as [ was putting the final touches on this paper, the
Federal Court of Appeal handed down its decision in Canada v Boloh 1 (a)
2023 FCA 120, a case which deals with our Charter of Rights and Freedoms
which forms part of our Constitution Act, 1982.

Mr. Justice Stratas, speaking for the Court, was of the view that the
Supreme Court had definitely interpreted the Charter in 1985, but around
the year 2000 it adopted a much looser approach.

Do his following words resonate?

“except in the rarest, most justified circumstances, once the Supreme
Court lays down the law, that law must be obeyed by all — even by the
Supreme Court itself... This is especially the case for foundational juris-
prudence that has been around for decades...”

He went on to say that as a result of this new looser approach “sometimes
new unwritten constitutional rights, far removed from the constitutional
text, were “discovered’”.
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However he concluded that all was now right with the world because in
2020 the Supreme court reverted back to its 1985 decision.

One can only hope that in maritime matters it will revert back to its 1986
decision. Long live the Buenos Aires Maru!

Thank for your attention.
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THE BRIGHT STAR AND ARTICLE 8 OF THE
CONVENTION ON THE INTERNATIONAL
EFFECTS OF JUDICIAL SALES OF SHIPS

ANN FENECH

The speakers before me, ladies and gentlemen, have explained the first
seven articles of the Convention including the notice of judicial sale, the
issuing of a certificate of judicial sale following the sale as well as of course
the entire raison d’etre of the Convention contained in article 6 which states:

“A judicial sale for which a certificate of judicial sale referred to in
article 5 has been issued shall have the effect in every other State Party
of conferring clean title to the ship on the purchaser.”

Peter Laurijssen has just explained how one of the most important effects
is contained in article 7 which is that on the presentation of the certificate of
judicial sale to the registrar of the flag state where the vessel was registered
prior to the sale, he must on the request of the purchaser either delete the
vessel, delete any mortgages or hypothecs or reregister the vessel in the
name of the new owner.

Of course one of the cardinal principles which emanate from this
Convention is that a vessel sold free and unencumbered in the judicial sale
is not capable of re arrest by previous creditors and we find this principle
enshrined in Article 8 of the Convention.

The Bright Star

The importance of having Article 8 can be fully appreciated when we go
through the facts of the Bright Star which was decided by the Court of Appeal
in Malta on the 12" January 2023! and which confirmed the judgement of the
first court delivered on the 27" May 20212

' Ann Fenech nominee v Jebmed Srl — The Bright star (Malta) 2023 App.Civ 846/18/2.
2 Ann Fenech nominee v Jebmed Srl — The Bright star (Malta) 2021 846/2918.



PART II - THE WORK OF THE CMI 247

Ann Fenech

On the 9" of January 2018, Bluefin Marine Ltd purchased the vessel
Trading Fabrizia for the sum of US$10,300,000 in a judicial sale by auction
in Jamaica. The vessel had been arrested in Jamaica by the mortgagee
Jebmed Srl (“Jebmed”) which was followed by the vessel’s judicial sale by
auction in Jamaica. Subsequent to the sale the Jamaican courts ordered the
sum of US$3,000,000 to be reserved in favour of Jebmed.

On the 19" of June 2018 the vessel, renamed “Bright Star” was under
charter passing through the Mediterranean en route from Kavkaz to
Venezuela fully loaded with a cargo of wheat. She stopped off Malta to pick
up bunkers and was immediately arrested by Jebmed, the old mortgagee of
the vessel prior to her sale in Jamaica. It is most ironic how this ship was
arrested in Malta by the old mortgagee only a few weeks prior to the start of
the fifty first session of the Commission at UNCITRAL? which had agreed
to take on project. This arrest was clearly contrary to article 37 (D) of the
Maltese Merchant Shipping Act which stated:

Provided further that where a ship has been sold pursuant to an order
or with the approval of a competent court within whose jurisdiction the
vessel was at the time of the sale, the interest of the mortgagees as well
as of any other creditor in the ship shall pass on to the proceeds of the
sale of the ship.

Attempts to get Jebmed to withdraw its illegal arrest failed. The Bright
Star should never have been arrested by the vessel’s old mortgagee following
the sale of the Bright Star free and unencumbered six months previously.
Jebmed should have proceeded with seeking payment from the sale price
in Jamaica out of which the sum of US$3,000,000 initially, later reduced to
US1,000,000 had been reserved for its claim.

Furthermore attempts to lift the arrest by using summary proceedings also
failed. The judge whilst very sympathetic to the new owners predicament,
decided that summary process could not be used and that if the owners were
claiming an illegal arrest then they had to start an action on the merits which
they did.

The owners of the Bright Star with a ship under charter and full of wheat,
had to deal with the losses associated with a disruption in the charter and
immediately mobilize assistance to ensure that the vessel could continue on
its journey without undue delay. Thus the owners had no option but to put
up security in cash to the tune of Euro 778,000, in order to have the vessel
immediately released from arrest and argue later. The security replacing the
vessel had to be put up in cash because the arresting party had refused to
accept a letter of undertaking from the vessel’s P & I Club Steamship Mutual
who had of course from the moment of the arrest gotten involved lending
their support and guidance. In the meantime the charterers of the vessel were

*  Report of the United Nations Commission on International Trade Law fifty-first session

A/T3/17.
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getting rather concerned about the delay caused to the voyage with potential
claims looming.

The financiers who had financed the purchase of the vessel in the judicial
sale in Jamaica, were also very worried about this turn of events, given that
when they had agreed to finance this ship, it was on the understanding and
on the basis of an opinion obtained from the Admiralty Marshall in Jamaica
that the vessel was being sold free and unencumbered and that the law of
the vessel’s registry then which was Malta, fully accepted the transfer of the
free and unencumbered title to the purchaser and provided that the interests
of old mortgagees or creditors would cease to attach to the vessel under new
ownership and that their interests would pass on to the proceeds. Thus they
financed the vessel in the belief that all previous debts would fall and that it
was they, the new financiers, who held the only mortgage against the vessel.

The illegal arrest of the Bright Star was the start of nothing short of a
judicial saga lasting until the 12" January 2023 when the Court of Appeal
handed down its final judgement.

This five year period witnessed no less than 73 judicial proceedings

On the 27" May 2021 the first Court declared the arrest illegal and ordered
Jebmed to pay damages. The Court declared that:

“It is the Court’s view that the proviso to article 37 D(1) ie that part
which considers the consequence of the sale “with the approval of a com-
petent court within whose jurisdiction the vessel was at the time of the
sale” is clear enough to remove all doubt. There is no indication in the
acts of this case that the sale was not ordered by a competent Court. The
Jamaican Court conducted the sale process in terms of Jamaican law
and in the process of recognizing the existence of a mortgage in favour of
the defendant company, it reserved a sum of money from the proceeds to
satisfy Jemed's credit once it proved its claim linked to the mortgage as
required by Jamaican law.

There is nothing in Maltese law which nullifies the effects of article 37D
(1) to what has just been stated. Although the introductory part of article
37D(1) states that a mortgage continues to attach to the vessel until it
is discharged, the said article imposes exceptions to this general rule
including the sale pursuant to an order or with the approval of the Court
as in this case. However this does not mean that the creditor loses his
privileged right, rather his privileged rights are transferred from the ship
to the proceeds of the sale. This means that whatever the sum constituting
the proceeds may be, where there are various creditors expecting pay-
ment from those proceeds, the rules relating to the ranking of creditors
come into play. According to Jamaican law Jebmed enjoyed the second
highest preference by virtue of the mortgage once this claim was proved
according to the laws of Jamaica.
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The Court considers that if this principle is hindered in its application
it will constitute a big hindrance to international maritime trade which
may stop entirely the transfer of ships pursuant to an order or with
the approval of the Court if the title which is transferred in the sale is
considered dubious, and notwithstanding the fact that as occurred in
Jamaica the vessel was sold * free of all mortgages, liens and encum-
brances.”

Jebmed filed an appeal. The Court of Appeal handed down its final
judgment on the 12" of January 2023 and confirmed the findings of the first

court.

Article 8

So the question is, would the situation have been different if we had the
Convention and Malta and Jamaica would have ratified the Convention. The

answer is a resounding YES things would have been different.

Article 8 (1) states:

“If an application is brought before a court or other judicial authority
in a State Party to arrest a ship or to take any other similar measure
against a ship for a claim arising prior to a judicial sale of the ship, the
court or other judicial authority shall upon production of the certificate
of judicial sale referred to in article 5, dismiss the application.”

Article 8 (2) states:

“If a ship is arrested or a similar measure is taken against a ship by
order of a court or other judicial authority in a State Party for a Claim
arising prior to a judicial sale of the ship, the court or other judicial au-
thority shall, upon production of the certificate of judicial sale referred
to in article 5, order the release of the ship.”

We can draw a number of considerations from the above two paragraphs

of article 8.

1. The Convention uses the word “shall”. There is therefore no discretion
whatsoever in the hands of the judge in the court or other judicial
authority. These must dismiss the application or release the ship as

the case may be.

2. The two paragraphs may appear similar, and in fact they are, however
they cater for the existence of differing processes in different parts
of the world. In some countries, you cannot arrest a vessel unless
you file an application, the application is heard in open court, and
after hearing the parties the court decides whether or not to grant the
arrest. In such a situation, if the application is filed for the arrest of a
vessel which has been sold in a judicial sale, all the new owner has to
do is provide the certificate of judicial sale and the court will simply

dismiss the application.
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3. However there are several jurisdictions where arrests are granted
ex parte and the court agrees to issue warrants of arrest without a
hearing and without hearing the parties. In such a case when an arrest
is granted ex parte, the relative paragraph is paragraph 2. In such a
case the court will release the vessel and withdraw the arrest on the
presentation of the certificate of judicial sale.

4. Aswill be noted the Convention also provides for when arrests are not
only granted by courts. During the deliberations it became evident that
in a number of jurisdictions there could be other judicial authorities
which have the right to order the arrest of ships.

5. Tt is also to be noted that the Convention speaks about a ship which
is “arrested or similar measure is taken.” This is because not all
jurisdictions use the words “arrest” and there are jurisdictions which
for instance use warrants of impediment of departure, or warrants of
seizure which have the effect of “arresting” a vessel and stopping a
vessel from leaving the jurisdiction of the state concerned and placing
that ship under the control of the court or judicial authority or any
other authority as the domestic law of the country concerned will so
dictate.

Paragraph 3 of Article 8 states:

“If the certificate of judicial sale is not issued in an official language
of the court or other judicial authority, the court or other judicial au-
thority may request the person producing the certificate to produce a
certified translation into such an official language.”

This was considered important because if there is a legitimate expectation
that the state where the vessel is arrested or threatened with arrest is obliged
to give effect to the certificate of judicial sale then it stands to reason that if
the court of the state concerned requests the certificate to be translated into
the official language of that state, that that must be respected.

Paragraph 4 of Article 8 states:

“Paragraphs 1 and 2 do not apply if the court or other judicial author-
ity determines that dismissing the application or ordering the release of
the ship, as the case may be, would be manifestly contrary to the public
policy of the State.”

This paragraph contains the only exception we find in the Convention to
giving effect to a judicial sale of a ship which confers clean title in accordance
with the convention.

During the deliberation of the Convention during Working Group
VI there were numerous suggestions relating to the listing of various
exceptions. This approach was not considered satisfactory and there was no
consensus. Consensus and agreement was reached and achieved however
when it was suggested that the Convention retain one central exception and
we find this exception running through the whole Convention be it article 7
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which speaks of the duties of the Registrar, this present Article 8 and indeed
Article 10 which relates to “Circumstances in which the judicial sale has no
international effect.”

It however needs to be made crystal clear that the inclusion of the word
“manifestly” was intended to impart the fact that what is sought, in this case
in Article 8 - either the refusal of arrest or the lifting of the arrest is really
and truly against public policy norms of the country concerned.

The explanatory note published by the Secretariat of the convention puts
it in excellent terms*.

“This sets a high threshold, which reflects recent treaty practice. The
threshold is designed to avoid an abusive or overly expansive applica-
tion of the public policy exception and requires a compelling reason
as to why giving effect to the foreign judicial sale is contrary to an
identified matter of public policy. It emphasizes that the public policy is
expected to apply only in exceptional cases.”’

It is to be noted that the paragraph also uses the word “determines.”
The use of this word was intended to refer to a finite and certain outcome
confirming that the release of the vessel or the failure to arrest would in fact
be manifestly contrary to public policy. It was not intended to cover interim
applications. In fact the explanatory notes state:

“The word “determines” implies a decision based on a consideration of
information relevant to matters of public policy. The use of the words
“would be” reflects the formulation of the public policy exception in
recent treaty practice. It is not intended to suggest that a provisional or
conditional assessment by the court, let alone a mere allegation, would
be sufficient.”®

In conclusion there is little doubt that Article 8 would indeed have saved
the innocent purchasers of the Bright Star from a great deal of strife and
uncertainty because on the arrest of the vessel in Malta (which would have
been granted ex parte) the owners would have immediately invoked Article
8 paragraph 2 and armed with the Certificate of Judicial Sale they would
have obtained the immediate release of the vessel rather than have to put up
security and embark on a 4 year legal battle.

4 United Nations Convention on the International Effects of Judicial Sales of Ships with
Explanatory Note prepared by the UNCITRAL Secretariat notes 203, 211,212,213 and 214.

> Ibid. Note 212.

¢ Ibid. Note 214.
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ANEW BABY OF THE INTERNATIONAL
MARITIME LAW FAMILY

HeNry Har L1

1. Introduction

On 7* December 2022, the United Nations General Assembly during its
77" Session adopted a convention, which is contained in the annex to the
Resolution A/RES/77/100 and entitled the United Nations Convention on
the International Effects of Judicial Sales of Ships (the “Convention”). In
the Resolution, the General Assembly also authorized a signing ceremony
for the Convention to be held as soon as practicable in 2023 in Beijing and
recommended the Convention be known as the “Beijing Convention on the
Judicial Sale of Ships”. The Chinese government in consultation with United
Nations Commission on International Trade Law (the “UNCITRAL”) has
decided that the signing ceremony will take place on 5" September 2023
in Beijing. From then on, the Convention will be open for signature and
ratification, and will enter into force 180 days after it is ratified by 3 States.
Although it was once said by an UNCITRAL official that it would take
some 15 years as an average for a UN convention to enter into force from its
adoption, it is reported by Lloyds List that a number of States are ready to
ratify the Convention, meaning the Convention is likely to enter into force
by mid-2024 at the latest.

2. The Journey to the adoption of the Convention

In the Resolution A/RES/77/100, UNCITRAL is commended for
preparing the draft of the Convention from 2019 to 2022. In Fact,
UNCITRAL was first proposed by CMI to consider this topic at its 50th
session (Vienna, 321 July 2017). Later at its 51st session (New York, 13-17
May 2019), it was agreed that the topic of judicial sale of ships should be
added to the work programme of the Commission. Subsequently, at its 35th
session (New York, 13-17 May 2019) the WG VI considered the topic for the
first time, and decided that the “Beijing Draft” would provide a useful basis
for discussion. After another 4 sessions, the WG VT at its 40th session (New
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York 7-11 February 2022) completed a further review and consideration of
the draft convention on the basis of a 5th revision of the “Beijing Draft”.
After that, the Commission at its 55th session (New York, 27 June—15 July
2022) considered the revised draft and finalized the text and approved on 30
June 2022 the draft convention and submitted it to the General Assembly for
adoption.

As mentioned above, UNCITRAL’s drafting and negotiation were started
on the basis of a CMI document, i.e. the “Beijing Draft”, which was first
formulated at the 40th CMI International Conference in Beijing in 2012 and
revised at the CMI Colloquium in Dublin in 2013. The “Beijing Draft” was
eventually finalized at the 41st CMI International Conference and approved
by the CMI Assembly in Hamburg in 2014. However, it is worth noting
that the CMI project leading to the production of the “Beijing Draft” was
initiated from a proposal made at the CMI ExCo meeting in Dubrovnik in
2007 and followed by setting up IWG, preparing Questionnaire, analysing
responses, drafting instrument, etc.

In summary, it took some 15 years to complete the journey from a
proposal made at a CMI ExCo meeting to a UN Convention adopted by the
General Assembly.

3. The Purpose of the Convention

Article 1 on purpose reads: “/T]his Convention governs the international
effects of a judicial sale of a ship that confers clean title on the purchaser.”
Obviously, this article makes it clear what this Convention is intended to
regulate.

It goes without saying that under this Convention a judicial sale is
considered as a legal fact, but not something else, such as a court decision
or arbitral award. It follows that the Convention is concerned only with
the effects that are produced by operation of law with respect to the legal
fact, and thus not with the court order or judgment ordering, approving or
confirming the judicial sale nor the court judgement or arbitral award for
enforcement of which the judicial sale is initiated.

Further, as conveyed by the language of article 1, this Convention
is concerned only with the “effects” of a judicial sale, and not with the
judicial sale itself, including the conduct or procedure of the judicial sale;
Furthermore, this Convention is concerned only with the international
effects in State Parties other than the State of judicial sale, and thus not with
the domestic effects of the judicial sale in the State of judicial sale.

Bearing in mind the fact that not in all jurisdictions a judicial sale will
always confer clean title, article 1 also makes it clear that the Convention is
concerned only with judicial sales that confer “clean title”. In other words,
if a judicial sale does not confer clean title on the purchaser, the Convention
would not regulate the effects of such a judicial sale.

It is worth mentioning that the term “clean title” together with other key
terms contained in article 1, namely “judicial sale”, “ship”, “purchaser” are
defined in article 2 of this Convention, but here I shall only invite your attention
to the definition on “clean title” which is provided to mean “itle free and clear
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of any mortgage or hypothéque and of any charge”. In addition, in light of the
definitions on “mortgage or hypothéque” and “charge”, the term “clean title”
may be comprehended to refer to title free and clear of any right whatsoever
and howsoever arising which may be asserted against a ship, whether by
means of arrest, attachment or otherwise; Clearly, such kind of rights would
include for example a maritime lien, lien, encumbrance, right of use or right
of retention, mortgage or hypothéque on the ship. In short, clean title to a ship
means title free and clear of any right, which may be asserted against the ship.

4. The International Effects of a Judicial Sale of a Ship

Article 6 on international effects of a judicial sale reads: “/4] judicial sale
for which a certificate of judicial sale referred to in article 5 has been issued
shall have the effect in every other State Party of conferring clean title to the
ship on the purchaser.”

It is believed that this article contains the basic rule of this Convention,
i.e. a judicial sale conducted in one State Party with an article 5 certificate
issued shall have the effect of conferring clean title on the purchaser in every
other State Party. This means that for a judicial sale to have international
effects, it is triggered by the issuance of an article 5 certificate, and no other
special procedure or document is required. In other words, once an article
5 certificate is issued, the domestic effects produced by operation of the
law of the State of judicial sale, shall be allowed to be extended into other
State Parties by operation of this Convention, in particular, the provisions of
article 6. In addition, this also means that only the effect of conferring clean
title to the ship on the purchaser may be extended from a State of judicial
sale into other State Parties, even if various effects may have been produced
by operation of the law of the State of judicial sale.

It seems that article 6 is only concerned with the effect of a foreign judicial
sale in conferring clean title on the purchaser. However, the operation of
article 6 may be manifested in a number of ways, including in action taken
on the registration of the ship under article 7, action on the prohibition of
arrest of the ship under article 8§, etc.

As mentioned above, this Convention considers a judicial sale as a legal
fact but not something else; Such a fact would produce by operation of law
certain legal effects, and the fact is entirely different from a court judgment
or arbitral award. For avoidance of confusion, article 6 and other provisions
of the Convention purposefully refer to “giving effect” to a foreign judicial
sale and not to “recognizing effect” of that sale. It is also true that this
Convention does not contain any provision addressing its interaction with
treaties on the recognition and enforcement of foreign judgments, nor does
it contain any provision preserving bases for recognizing foreign judgments
under domestic law. However, compared with “giving effect”, I prefer the
reference to “recognizing effect”, as the effects of a judicial sale are in fact
given or produced by operation of the law of the State of judicial sale, while
the effect of conferring clean title is not given but is allowed to be extended
into other State Parties by operation of this Convention, in particular, the
provision of article 6.
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As can be seen, for implementation of the basic rule of this Convention
as contained in article 6, every State Party shall bear a treaty obligation to
accept or allow the effect of a foreign judicial sale conducted in another
State Party of conferring clean title to be extended into its jurisdiction. In
my view, this is the primary treaty obligation imposed by this Convention
upon the State Parties.

It should be noted that the said basic rule as contained in article 6 is made
subject to the public policy exception, which is provided in article 10 of this
Convention.

5. Conclusion

The Convention has been adopted by the UN General Assembly, and
this is the first time that the international community made a milestone
achievement in harmonizing the rules of maritime law in this particular
area. The Convention is designated to regulate the international effects of
judicial sales of ships that confer clean title to the ship on the purchaser with
a hope to solve the real problems that are encountered with in international
shipping and trade. Bearing in mind the fact that it took some 15 years from
a proposal made at a CMI ExCo meeting to a UN convention adopted by
the General Assembly, we have no reason not to cherish the enthusiasm,
wisdom, efforts and hard work, which have been contributed by so many
people, including many not attending here today.

In my view it is time for us to get ready and prepared to welcome the birth
of the Beijing Convention on the Judicial Sale of Ships, a new baby of the
international maritime law family!
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SCOPE OF THE CONVENTION: WHAT IS COVERED
BY THE CONVENTION AND WHAT IS NOT?

TomotakA Fuiita

1. “Judicial Sale of a Ship” covered by the Convention
(1) Judicial Sale

The Convention applies to a “judicial sale” of a ship.( Article 3(1).)
“Judicial sale” is defined in Article 1(a) as “any sale of a ship: (i) which is
ordered, approved, or confirmed by a court or other public authority either by
way of public auction or by private treaty carried out under the supervision
and with the approval of a court; and (ii) for which the proceeds of sale are
made available to the creditors.” Several elements in the definition merit our
attention.

(2) Conducted by A Court and other Public Authority

A judicial sale under the Convention should be conducted by a court or
other public authority.! Since the procedure of a judicial sale takes different
forms in different jurisdictions, the Convention allows flexibility to cover
possible differences. The involvement by a court or other public authority
may be to “order”, “approve” or “confirm” the sale. The way of the sale
may be public auction or private treaty although the latter should be carried
out under the supervision and with the approval of a court. A judicial sale
initiated by a public authority other than a court such as tax or customs
authorities are not automatically excluded from the Convention’s scope as
far as it satisfies other requirements including that the proceeds of sale are
made available to the creditors.”

! The term public authority is not defined in the Convention. Compared with Article 8,
which refers to “a court or other judicial authority” (emphasis added), it is clear that “public
authority” in Article 1(a) is not limited to judicial authorities but also includes administrative
bodies, etc. See Explanatory Note, in United Nations Convention on the International Effects
of Judicial Sales of Ships with Explanatory Note prepared by the UNCITRAL Secretariat,
United Nations, 2023, para. 34.

2 See Explanatory Note, supra note 1, para. 41.
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(3) Proceeds of Sale Are Made Available to the Creditors

A judicial sale under the Convention should be the one for which the
proceeds of sale should be made available to the creditors. (Article 2(a)(ii).)
There is no restriction for the nature of the claims which are enforced by
the judicial sale. During the deliberation in UNCITRAL, some delegates
argued that the Convention should limit its scope to the sales enforcing
civil or commercial claims or claims against a ship. However, the nature of
the claims that triggered the judicial sale is irrelevant from the purchaser’s
viewpoint. The definition of judicial sale thus has no restriction for the nature
of the claim. It is sufficient that the proceeds of sale are made available to
the creditors.

(4) Judicial Sale of a “Ship”

The Convention applies to a judicial sale of a “ship”, which means “any
ship or other vessel registered in a registry that is open to public inspection
that may be the subject of an arrest or other similar measure capable of leading
to a judicial sale under the law of the State of judicial sale.” (Article 2(b)) The
key to this definition is the registration and possibility of a judicial sale.
Vessels for inland navigation are not excluded from the Convention’s scope
as far as they are registered in a registry that is open to public inspection
and are subject to a judicial sale.’ This may cause problems with some states
that are party to the Convention on the Registration of Inland Navigation
Vessels (1965), which could lead to conflict with the regulations of this
Convention. Article 13(1) provides a safeguard for those states as follows:
“Nothing in this Convention shall affect the application of the Convention
on the Registration of Inland Navigation Vessels (1965) and its Protocol No.
2 concerning Attachment and Forced Sale of Inland Navigation Vessels,
including any future amendment to that convention or protocol.”

However, the Convention excludes a certain type of ships from its scope;
warships or naval auxiliaries are outside the scope of the Convention. (Article
3(2)) The Convention also does not apply to other vessels owned or operated
by a state that are used only on government non-commercial service just
prior to the time of judicial sale. (Article 3(2))

(5) Transfer of Clean Title

Judicial sales do not always confer clean title to the purchaser in a number
of states. One should note that the above definition of “judicial sale” does not
include a transfer of clean title as an indispensable element;* in other words,
the Convention applies to a judicial sale in a contracting state regardless of
whether it confers clean title to the purchaser.

Courts in such states where judicial sales do not always convey clean

3 See Explanatory Note, supra note 1, para.45.

4 Article 1(h) of the original Beijing Draft submitted by CMI included the element in the
definition of a judicial sale. See A/CN.9/WG.VI/WP.82 — Judicial Sale of Ships: Proposed
Draft Instrument Prepared by the Comité Maritime International.
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title sometimes cannot know whether clean title is finally transferred in a
particular judicial sale when the procedure commences. If the transfer of
clean title is included in the definition of judicial sale, such courts should
proceed with the procedure of judicial sale without knowing whether the
Convention eventually applies or not.” It could cause problems with the
application of Article 4, which provides a notice to the creditor which should
be sent prior to the procedure of judicial sales.

At the same time, the purpose of the Convention, as stated in Article 1,
is to govern the international effects of a judicial sale of a ship that confers
clean title on the purchaser. Therefore, it would be unnecessary or even
undesirable for the Convention to govern judicial sales of a ship that do not
eventually confer clean title.

The solution adopted under the Convention is as follows:® according to
Articles 1(a) and 3(1), the Convention applies to all judicial sales of a ship,
whether they confer clean title or not. However, substantive provisions of
the Convention that govern the situation after the judicial sale is completed
apply if and only if the judicial sale conferred clean title to the purchaser in
a particular case. Article 5 provides that a certificate of judicial sale is issued
when a judicial sale that conferred clean title to the ship is completed, and
Article 6 gives international effects of a judicial sale only to those sales to
which a certificate pursuant to Article 5 is issued. Articles 7 to 10 presuppose
the existence of the certificate that states clean title is transferred to the
purchaser. Essentially, all substantive provisions except Article 4 apply only
if clean title is transferred through a judicial sale in a particular case.

2. Geographic Scope of the Convention
(1) Judicial Sale Conducted in a State Party

The Convention applies only to a judicial sale conducted in a State Party.
( Article 3(a)) A judicial sale conducted in non-contracting states is outside
the scope of the Convention. The Convention establishes a “closed regime”
that applies only among its State Parties.” There is no guarantee that judicial
sales conducted in non-contracting states comply with the procedural
requirements, inter alia, the notice requirement under the Convention.
Therefore, it is sensible to restrict the Convention’s scope to a judicial sale
conducted in contracting states.

However, one should note that the Convention does not prohibit contracting
states from giving effect to judicial sale conducted in non-contracting states

5 See Explanatory Note, supra note 1, para.92. The point was repeatedly raised during the
UNCITRAL Working Group. See A/CN.9/1047/Rev.1 — Report of Working Group VI (Judicial
Sale of Ships) on the work of its thirty-seventh session, paras.39-45, A/CN.9/1053 — Report of
Working Group VI (Judicial Sale of Ships) on the work of its thirty-eighth session, paras.13-15
and A/CN.9/1089 — Report of Working Group VI (Judicial Sale of Ships) on the work of its
thirty-ninth session, para.43.

¢ See 39" Session Report, supra note 5, para.47.

In contrast, the original Beijing Draft submitted by CMI is based on “open regime,” while
it allows the State Parties, by reservation, to restrict the application of the Convention to
judicial sales conducted in State Parties. See Beijing Draft Article 9.

7
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if they wish to do so. Article 14 confirms that “nothing in this Convention
shall preclude a State from giving effect to a judicial sale of a ship conducted
in another State under any other international agreement or under applicable
law.”

(2) Ship’s Physical Presence within the State Party

For the Convention to be applied, the ship must be physically within the
territory of the State of judicial sale at the time of the sale. ( Article 3(b)) The
requirement is intended to ensure a jurisdictional link between the court of
judicial sale and the ship.®

The meaning of the “time of the judicial sale” is not clearly defined in the
Convention.” While the ship must be within the territory at the final stage of
the judicial sale, there may be different views as to whether it should remain
within the territory from the beginning of the judicial sales process. The
issue is left to the law of the State of judicial sale.

3. Issues Not Governed by the Convention

As its title and Article 1 suggest, the Convention governs the international
effects of a judicial sale of a ship. However, it should be noted that not all
effects of a judicial sale are governed by the Convention; its focus is the
transfer of clean title, and other aspects are not touched. Article 15 clarifies
this point; for example, the Convention does not address how the proceeds
of a judicial sale are distributed among the creditors (Article 15(1)(a)) or
whether or how personal claims against the previous shipowner are affected
by the judicial sale (Article 15(1)(b)).

Even certain aspects relating to the transfer of clean title of the ship
are not governed by the Convention. Article 9 of the Convention provides
jurisdiction regarding the avoidance or suspension of the judicial sale, but it
does not address the grounds for the avoidance or suspension, or the effect
of the decision rendered by the courts designated under Article 9. It is left to
applicable law, which is usually the lex fori of the court in the judicial sale.

8 See Explanatory Note, supra note 1, para. 87.

® Although it examined the possibility, the UNCITRAL Working Group finally agreed not
to define “time of the judicial sale.” See 37" Session report, supra note 5, paras. 22-24 and 38"
Session report, supra note 5, paras. 50-56.

10 The issue was intensively discussed in the UNCITR AL Working Group, and some delegates
strongly stressed that the Convention itself, instead of the domestic law of contracting states,
should provide the international effect of the avoidance or suspension of a judicial sale.
However, many delegates hesitated to have a lengthy discussion to solve a difficult question,
which would arise under only extremely rare cases in most jurisdictions. See 38" Session
Report, supra note 5, paras. 57-60 and A/CN.9/1095 — Report of Working Group VI (Judicial
Sale of Ships) on the work of its fortieth session, paras. 46-48.
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ARTICLE 4. NOTICE OF JUDICIAL SALE

FRANK NOLAN

Article 4 of the Convention sets out rules and requirements for notice
of judicial sale which must be satisfied in order to qualify the sale for a
Certificate of Judicial Sale. The Certificate of Sale is the document which
requires a State Party to issue deletion certificates from prior registry or
reregister the vessel in either case upon request of the purchaser or subsequent
purchaser. Also, in the event a vessel is arrested or detained in another State
Party after a Judicial Sale based on a claim arising prior to the Judicial Sale,
the courts of the State party where such arrest or detention occurs is required
to release the vessel upon production of a Certificate of Judicial Sale.

The delegates to UNCITRAL Working Group VI struggled mightily to
arrive at the agreed language of Article 4. The many maritime practitioners
in the Working Group repeatedly emphasized that the primary purpose of
a notice of sale was to drive interest in the vessel and thus to maximize the
sale price, usually at auction, for the ultimate benefit of the vessel’s creditors.
Some pointed out that the commencement of arrest proceedings and delivery
of an order of arrest to the master of the vessel constituted all the notice
to vessel owner interests that was traditionally required. Other traditional
modes of notice in vessel judicial sales were publication in local press.

Article 4 begins in paragraph 1 by stating that judicial sales “shall be
conducted in accordance with the laws of the State of judicial sale” making
clear that the Convention does not interfere with the domestic processes of
judicial sales in the States where they are conducted. However, paragraph
1 adds that the State of judicial sale “shall also provide for challenges to
the judicial sale prior to its completion....” This language was inserted at
the final session of the Working Group after strenuous debate among the
delegates. The insertion was ultimately agreed with the understanding that
all or most States already have domestic law practices and procedure which
would satisfy this requirement and that no new legislative or regulatory
action would be required in such cases. (See Explanatory Notes 99 and 100).
An example of an acceptable provision satisfying the Convention language
would be the opportunity for challenges to the sale prior to entry of a court’s
final order of sale under US law. The Convention itself is silent on what
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constitutes an acceptable provision. Moreover, it should be borne in mind
that such procedures refer to challenges to the provisional sale remedy only
and not to the filing, allowance or ranking of claims or the distribution of
the proceeds of any such sale. The language of Article 4, paragraph 1 also
does not apply to any post-sale challenges, which are addressed in Article 9
and which are allowed only in the State of judicial sale. The delegates were
repeatedly reminded that the judicial sale of vessels is a provisional remedy
intended to convert the idled vessel, a wasting asset, into cash for eventual
distribution to the claimants in the proceeding and, at the same time, to cut
off continuing custodial costs for the arrested vessel.

The notice provisions set forth in Article 4 reflect a compromise with
some incidental and perhaps unintended benefits. Importantly, the provisions
are drafted in such a way that no State is required to implement or enforce
heightened notice provisions. Instead, Article 4.2 provides that a certificate
of judicial sale “shall only be issued if a notice of judicial sale is given
prior to the judicial sale of the ship in accordance with the requirements of
paragraphs 3 to 7...” of Article 4.

Paragraph 3 requires notice be given to:

(a) the ship’s registry, a feature welcomed by some ship registries which
have been blind-sided by flag vessels being sold without the registry’s
knowledge;

(b) holders of any mortgage, hypotheque or registered charge, where in
each can the register is open to the public and at which copies can
be made. The public access to the registry is a requirement of other
conventions and domestic laws of many jurisdictions as a fraud
preventive requirement for recognition of foreign instruments;

(c) Maritime lien claimants who have notified the court or other public
authority conducting the judicial sale. It is understood that this
notice requirement would be satisfied by written filing of claims
or intervention in the underlying arrest process. The language of
paragraph 3 leaves the manner of notice to “the regulations and
procedures of the State of judicial sale;”

(d) The owner of the ship’s; and

(e) to the bareboat charterer registry and to the person listed on bareboat
charterer therein, in any case where a ship is enrolled in such a registry.

Article 4, paragraph 4 requires that a Convention notice satisfy the laws
of the State of Judicial sale and also incorporate the items set out in Annex
1 of the Convention, “Minimum information to be contained in the notice of
judicial sale.” The requirements set forth in Annex 1 are generally reflections
of typical judicial sale requirements under a number of State domestic law
requirements and are not burdensome, in any event.

Article 4, paragraph 5 retains the publication requirement typical of
existing domestic law requirements, but refines it helpfully. Paragraph 5(a)
refers to “press or other publications available in the State of judicial sale,
a recognition that ot every State has a press establishment, but that it is
recognized that many specialized publications and general media often flow
through many jurisdictions beyond their place of origin or establishment.

Paragraph 5(b) sets out the most novel feature of the notice provision,
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requiring that the notice be “transmitted to the repository referred to in article
11 for publication.” That repository will likely be the International Maritime
Organization (“IMO”). Publication would occur by entry of the individual
notice into the IMO’s GSIS system or its successor. The advantage of this
process will be the creation of a central notice filing location, clearing away
many concerns about the adequacy of notice. While the access to insert or
change information in GSIS would be restricted to authorized persons, the
public will have open access to the posted information.

Article 4, paragraph 6 requires that the notice filed with the reporting
be in one of the working languages of the repository or be accompanied
by a translation into one of the working languages. In the case of the IMO,
it means that notice as filed be in one of 3 languages: English, Spanish or
French.

Article 4, paragraph 7 establishes rules as to the information on which
notice providers may rely for determining whom to give notice. These are
specified as follows:

(@) Information in the register of ships and bareboat charters register as

the case may be;

(b) Information in the registry, where mortgages or hypotheque are

registered; and

(c) Information on maritime lien claims filed with the court or other

public authority responsible for conducting or supervising the judicial
sale.

These provisions of Article 4 provide useful bright line rules for the notice
provider’s reliance. Even though the notice requirements themselves exceed
the minimal standards set out in many existing domestic laws, they are not
exhorbitant. It is not difficult to foresee that the combination of this list of
notification recipients and the public access to the repository could lead to
greater uniformity in this aspect of judicial sales and itself reduce frivolous
challenges to foreclosure sales.
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CERTIFICATE OF JUDICIAL SALE — ARTICLE 5

JAN-ERIK POTSCHKE

The key to the functioning of the Beijing Convention on the Judicial Sale
of Ships! is the certification of a judicial sale that conferred clean title to
the ship by way of a certificate of judicial sale according to Article 5. The
Beijing Convention can develop its full legal effect by the presentation of
such a Certificate whose minimum contents is describe in an Appendix to
the Beijing Convention.

(@) The purpose of the certificate

The purpose of the certificate of judicial sale is to provide documentary
evidence that the judicial sale which has been carried out has conferred clean
title to the ship.? The prerequisite is that pursuant to the law of the state
of judicial sale, i.e. the place where the judicial sale is conducted, which
pursuant to art. 3 (1) (a) Beijing Convention is the place where the ship is
physically located,? the purchaser acquired clean title* to the ship. By virtue
of Art. 5 (5) the certificate of judicial sale shall be sufficient evidence of the
matters contained therein.

The certificate of judicial sale is no document of title. It does not replace
the order or decision of the authority conducting the judicial sale under the
law of the state of judicial sale whereby the purchaser acquires ownership of
the ship. Such an order or decision is a prerequisite to issue the certificate of
judicial sale. Accordingly, the certificate of judicial sale is not comparable
to Bills of Lading, whereby ownership of the goods can be transferred by
endorsement of the Bill of Lading.

The certificate of judicial sale secures the international effects of the

' This name has been recommended by the UN General Assembly on 7 Dec. 2022; see A/
RES/77/100. In this Chapter the reference will be to “Beijing Convention”.

2 Evidentiary value was emphasized by the Working Group, see report 29 Dec 2020 A/
CN.9/1047/Rev.1 para 74.

3 There was brought agreement on the requirement of physical presence, see Working Group
report 15 Nov 2021, A/CN,9/1089 para 93.

4 Art. 2 (c) Beijing Convention defines “clean title”.
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judicial sale described in art. 6 Beijing Convention that clean title to the ship
has been conferred on the purchaser and that this effect shall be accepted in
every other State Party to the Beijing Convention.

(b) Time of issuance of the certificate

From the purpose of the certificate of judicial sale it is apparent that the
certificate shall only be issued after completion of a judicial sale. There
have been lengthy discussions, to which extent it is necessary to define or
describe a completion of a judicial sale in the Beijing Convention. In order to
have the full benefit of the certificate it has been the common understanding
that it should only be issued at that point in time, where the certificate of
judicial sale can no longer be challenged, withdrawn or is no longer subject
to ordinary review. Otherwise, it would create a lot of additional problems to
reset all steps which may have been carried out in the meantime by the use
of the certificate of judicial sale. Due to the various different interpretations
about a completion of a judicial sale pursuant to the domestic laws, it has
been decided not to include an additional condition dealing with the finality
of a judicial sale procedure. It has been considered that this may interfere to
specific with the domestic laws and therefore this question has been left to
the law of the state of judicial sale, who in accordance with its regulation and
procedures shall issue the certificate of judicial sale to the purchaser.’

(c) Authority to issue the Certificate

Comparable to the discussion about the time of issuance was the exchange
on the authority, who shall issue the certificate of judicial sale. Art. 5 Beijing
Convention refers to either (aa) the court or other public authority that
conducted the judicial sale, or (bb) other competent authority of the state
of judicial sale. This is a compromise reflecting the fact that the various
jurisdictions have different competent authorities handling a judicial sale,
not necessarily always a Court.® This is another example that the Beijing
Convention does not intend to change the domestic procedural rules in a
state of judicial sale. The designation of the issuing authority shall remain
a matter of the law of the state of judicial sale and the competence may be
conferred to a single or multiple authorities. It has however to be a public
authority.” The Beijing Convention shall establish a harmonised regime for
giving international effect to judicial sales while preserving domestic law
governing the procedure of judicial sales and the circumstances, in which
judicial sales confer clean title.

5 See the initial discussions in the Working Group VI the report 24 May 2019, para 41-47; A/
CN.9/973; see also about the additional condition of finality the Working Group VI reports 02
Dec 2019, para 90; A7CN.9/1007; 29 Dec 2020, para 66-67; A/CN.9/1047/Rev.1

¢ See Working Group VI the report 24 May 2019, para 82-84; A/CN.9/973

7 See Working Group VI report 02 Dec 2019, para 91; A7CN.9/1007, report 15 Nov 2021 A/
CN.9/1089 para 98-99.
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(d) Form and Content of the Certificate

The contents of the certificate of judicial sale is described in Art. 5 (2) (a)
— (k) of the Beijing Convention. With regard to the form Art. 5 (2) refers to a
model of a certificate contained in Annex II to the Beijing Convention. Next
to a statement that the ship was sold in accordance with the requirements
of the law of the state of judicial sale and the requirements of the Beijing
Convention, which basically means the compliance with the provision of a
notice of the judicial sale according to Art. 4 Beijing Convention, a statement
is made that the judicial sale has conferred clean title to the ship on the
purchaser, names the state of judicial sale, identifies the authority issuing the
certificate and the name of the court or other public authority that conducted
the judicial sale, including the date of sale, and obviously, the object, i.c.
name of the ship, her registry or equivalent registry, the IMO number and,
last but not least, the owner of the ship immediately prior to the judicial
sale and the name and address of the purchaser. The certificate of judicial
sale shall identify the date and place of issuance and shall bear a signature
or stamp of the authority issuing the certificate or other confirmation of
authenticity. The information required under Art. 5 (2) Beijing Convention
corresponds with the form in Annex I1.

According to Art. 5 (6) the certificate of judicial sale may be issued in
the form of an electronic record, provided the information contained therein
is accessible so as to be usable for subsequent reference, a reliable method
is used to identify the authority issuing the certificate and to detect any
alteration to the record after the time it was generated.

The idea of a model certificate is not new to Conventions. The international
working group of the CMI, who proposed in its draft a reference to a model
certificate, had the practitioners in mind like ship registries, judges, banks,
mortgagees, investors etc. The concept of such specimen is known from the
Brussels-I-Counsel Regulation (EC) No 44/2001 of 22 December 2000 (see
Article 54 +58, Annex 5) wherein the enforceability of court decisions is
confirmed. A further specimen of a certificate can be found in Regulation
(EC) No 805/2004 of EU Parliament and Counsel of 21.04.2004 (see Article
9, Annex I; Article 24, Annex II) for a European Enforcement order for
uncontested claims. The Regulation (EC) No 1896/2006 of EU Parliament and
Counsel of 12.12.2006 (see Annex 7) provides for a specimen for European
orders for payment procedures. Last but not least, the shipping practice is
used to work with specimen as can be seen from various publications and
standard contracts issued by BIMCO.

(e) Effect following from the Certificate

With the production of a certificate of judicial sale the further procedure
to deal with the ship subject to a judicial sale is facilitated in terms of de-
registration and registration (art. 7 Beijing Convention, Action by the
Registrar) and the prohibition of arrest pursuant to Art. 8 Beijing Convention.
The contents of the certificate shall be accepted by the authorities to which
it is presented. Such authority may not request additional information to
identify the ship, to establish that the ship was sold be judicial sale, that the
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sale was conducted in accordance with the law of the state of judicial sale or
that the purchaser has acquired clean title. Persons who wish to acquire title
to the vessel from the purchaser named in the certificate of judicial sale can
rely on its contents. These persons are referred to as “subsequent purchasers”
by definition of Art. 2 (j) of the Beijing Convention. The purchaser or the
subsequent purchaser can use the certificate of judicial sale for registrations
purposes. The certificate can support the for

(aa) deletion of the ship in the ships register, where the vessel is registered
at the time of the judicial sale, and

(bb) new registration of a ship in either the same or any other ship
register. With regard to a new registration it should however be noted that
the certificate does not substitute the additional requirements of registration
of the sips register. The Beijing Convention does not interfere with the
administrative procedures and local requirements of the ships register.
It is understood that a subsequent purchaser would need to prove that he
became the new owner of the ship and that he qualifies for registration in
the state of the ships register according to the rules and procedures applying
in that new state of registration. It is commonly accepted that a certificate
of judicial sale alone does not substitute the further conditions required by
the state of the ships registry for a new registration of the vessel. There are
additional requirements to be complied with such as condition of the vessel,
classification of the vessel, insurances, safe manning etc.

The certificate of judicial sale is not confuted or irrefutable evidence. The
authority can consider other information as to the matters certified and in
the proceedings mentioned in Art. 9 and 10 Beijing Convention, a court in
the state of judicial sale or in a state party to the Beijing Convention can
consider information outside the certificate. These are proceedings to either
set aside the effect of the judicial sale by invoking the public policy ground
(Art. 10 Beijing Convention) or proceedings to avoid or suspend the effects
of the judicial sale or to challenge the issuance of a certificate of judicial sale.

(f) Summary

Next to the notice of judicial sale pursuant to Art. 4 of the Beijing
Convention the certificate of judicial sale is the most visible product of the
Beijing Convention. It shall safeguard and harmonize the further actions
required to give full effect to a judicial sale conducted in a state party to
the Beijing Convention. There is no obligation for states, which are no state
party to the Beijing Convention, to accept the certificate of judicial sale, but
the certificate of judicial sale nevertheless will constitute reliable evidence
about the completion of a judicial sale that conferred clean title to the ship
on a purchaser under the law of the state of judicial sale. It will facilitate the
ship registration procedure and prohibits the arrest of the ship in state parties
to the Beijing Convention for claims which have arisen prior to the judicial
sale. The new owner producing the certificate to the authority is protected
from the ship arrests resulting from claims occurred prior to the judicial sale.
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JUDICIAL SALE COMPLETED AND
CERTIFICATE ISSUED, NOW WHAT? ARTICLE 7

PETER LAURIJSSEN

Once the judicial sale has been completed and the certificate of judicial sale
has been issued in accordance with Article 5, the purchaser of the vessel will
wish to delete the vessel from its old register and register her in the register
of his choice. In this overview, we will be looking into Article 7 (Action by
registry), dealing with the action to be taken by the registry in state parties.

Article 7, Action by registry

Article 7.1 contains a list of actions to be taken by the registries of state
parties. These actions are among the main objectives of the convention.
Indeed, when looking at the final paragraph of the preamble to the convention,
we read that the convention’s purpose is inter alia to “give international
effects to judicial sales of ships sold free and clear of any mortgage or
hypothéque and of any charge, including for ship registration purposes”.
Article 7 could be read as containing a number of conditions for the registry
in the state party concerned to take certain actions.

The first condition is that the registry should be approached by the
purchaser or subsequent purchaser of the ship. The subsequent purchaser
has been defined in Article 2 (Definitions) as the person who purchases the
ship from the purchaser named in the certificate of judicial sale referred
to in Article 5 (Certificate of judicial sale). A further condition is that
the purchaser should submit the certificate of judicial sale to the registry
in question. The third condition is that any action required to be taken by
the registry shall be subject to the rules and regulations of the state party
(registry) but always without prejudice to Article 6 (International effects of
a judicial sale). Reference is made to these rules and regulations mainly with
flag states’ requirements in mind such as a genuine link between the owner
and the flag state or technical vessel specifications in the area of safety.

Subject to these conditions, the registry of a state party shall take the
following actions:

(a) Delete from the register any mortgage or hypothéque and any
registered charge attached to the ship that had been registered before
completion of the judicial sale. It goes without saying that this action
pertains the ship’s old registry, i.e. the register the ship was registered
in at the time of the judicial sale.
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(b) Delete the ship from the register and issue a certificate of deletion for
the purpose of new registration. So, after the ship has been cleansed
of all registered encumbrances in her old registry, the ship as such is
also deleted from the registry.

(c) Register the ship in the name of the purchaser, provided that the ship
and the person in whose name the ship is to be registered meet the
requirements of the law of the state of registration. Here the ship’s
new registry, i.e. the purchaser’s registry of choice upon acquiring the
ship in a judicial sale, is concerned. In connection herewith reference
can be made to the third condition referred to above and contained in
the chapeau of Article 7.1, i.e. the rules and regulations of the relevant
state party. A good example, as mentioned above, is the requirement
of a genuine link between the ship owner and the flag state.

(d) Final action required from the registry is to update the register with
“any other relevant particulars in the certificate of judicial sale”.
These may consist of any of the particulars as listed in the model
certificate of judicial sale as contained in Annex II to the convention.

It goes without saying that, if the purchaser or subsequent purchaser wish
to keep the vessel registered in her initial flag state, the registrar will not have
to delete the ship from that register pursuant to letter (b). This is covered by
the proviso “at the request of the purchaser or subsequent purchaser” at the
outset of paragraph 1.

Article 7.2 regards the situation where the vessel has a dual registration,
i.e. in her primary register and in an underlying bareboat registry. Here too,
the purchaser or, as the case may be, the subsequent purchaser is to approach
the registry in the state party in which the ship was granted bareboat
registration, whereupon that registry shall delete the ship from the bareboat
registry and issue a certificate of deletion.

It is to be noted that there’s a public policy exception to the requirements
of Articles 7.1 and 7.2, namely if a court in the state of the registry, whether
it is the old or the new registry, determines under Article 10 (Circumstances
in which judicial sale has no international effect) that the effect of the
judicial sale under Article 6 (International effects of a judicial sale) would
be manifestly contrary to the public policy of that State. Consequently, only
such a court decision can prevent the registry from taking the action or
actions required from it. In nos. 211 and following of its Explanatory Note,
the UNCITRAL Secretariat, clearly sets out that the public policy exception
is to be interpreted very strictly in accordance with recent treaty practice
setting a high threshold (no. 212).

Article 7.3 and 7.4 deal with rather formal requirements in respect of
the certificate of judicial sale. If the certificate is not issued in an official
language of the registry, the registry may request the purchaser to produce a
certified translation into such an official language (Article 7.3). The registry
may also request the purchaser to produce a certified copy of the certificate
(Article 7.4).
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CHALLENGES OF THE JUDICIAL SALE
AND ITS EFFECTS — ARTICLES 9 AND 10

ALEXANDER VON ZIEGLER

1. The Challenge of a Challenge

The effectiveness of the Judicial Sales Convention' depends on the level
of robustness, which its provisions will provide to defend the interests of a
bona fide purchaser having paid good moneys in reliance on the international
effects provided by Article 6 JSC. The pillars of the Convention are rooted
in a judicial sale in a contracting State which — thanks to an adequate and
effective notice-scheme (Article 4 JSC) — has been concluded by a production
of a Certificate (Article 5 JSC). This will generate the international effects
pursuant to Article 6 JSC and guaranteed by the Convention, which translates
into a swift and secured de- and re- registration mechanism in the registries in
a Contracting State (Article 7 JSC) as well as in a clear anti-arrest protection
in foreign harbors in other Contracting States (Article 8 JSC).

This system would of course have been best protected, if there was no
access to review or appeal by interested entities, e.g. some unsatisfied parties
having had interests in the vessel under the former (and insolvent) ownership
before the judicial sale was performed and the Certificate issued. However,
the Convention would not have found the necessary acceptance by many
states, if it had not addressed the possibilities, the scope and jurisdiction of
challenges to the judicial sale. To find a good and feasible balance between
finality and international protection vs the general principles of due process
and granting access to courts posed a substantial and at the same time very
interesting challenge for the delegations at UNCITRAL. Thus, in other
words, the question of a “challenge” became one of the key challenges for
the Working Group, to the extent that is was only thanks to an ad hoc break-
away meeting in the very last moments of the discussions at the UNCITRAL
Commission meeting in 2022, that a compromise to this issue was found,

' Beijing Convention on the International Effects Of Judicial Sales of Ships (“Beijing
Convention”), UN General Assembly on 7 Dec. 2022; see A/RES/77/100.
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which allowed the Convention to find full support by the Assembly of the
UNCITRAL Commission and later the UN General Assembly in 2022.

The issues for the UNCITRAL Working Group and later at the
Commission were:

— Why should such a challenge be possible at all?

— What should be challengeable?

— In what circumstances?

— Where?

— Why should this be the absolute exception?

— What should be the threshold

— What are the consequences of any successful challenge?

— What are the commercial implications

— How can a potential purchaser of an auctioned vessel shield itself from
possible challenges?

— What are the policy considerations governing the legislative
decisions as to the scope of the challenge of a judicial sale and its
effects?

The basic agreement between the delegations was to safeguard the

following key elements and principles in balance of the interests involved:
— Predictability — the purchaser needs to be sure that he or she buys
a vessel with clean title and is not chased by claims of old creditors
(robust clean title).
— International Harmonization and Clarification — all authorities
/ registries, courts and industries involved in international shipping
can now rely on a robust system and in an internationally recognized
Certificate.
— Contracting States are in amutual agreement upholding and formalizing
the international comity and respect of foreign sovereigns.
— Maintain and defend the clear focus on the judicial sale and full
separation from all litigious steps between the creation of the (old)
claims, the arrest of the vessel, the decision to sell the vessel in a judicial
sale and the allocation / distribution of the asses after the judicial sale.
— Protection of the interests of old creditors
* By the system of the advance notice of the fact that the ship will be
sold in a judicial sale (Article 4 JSC), reinforced by the notice to the
repository.

» By building the basis for achieving a higher purchase price in
exchange for the protection of obtaining clean title (Article 6 JSC).

— Right of Access to Court — judicial actions such as selling the vessel
in a judicial sale need to be subject to judicial review but without
endangering the predictability goal.

2. Challenges of the Judicial Sale and the Certificate — Article 4
para 1 and Article 9 JSC

When embarking on the issue of whether and how to provide a possibility
to challenge the acts related to the judicial sale and the issuing of a Certificate
the main challenge was to make clear to delegations that the challenges we
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were discussing were only the challenges (and the related access to court)
for the judicial sale itself. The challenges the Convention was envisaged to
address were limited to issues related to actual sale of the vessel by judicial
or similar authorities falling under the Convention. Not more, not less.
Thus, all issues relating the pre-dated arrest applications, proceedings and
decisions, even all matters leading to the pre-dated judicial decision to sell
the vessel and all subsequent judicial steps of collecting assets and their
allocation amongst claimants and holders of rights in the vessel, or even the
validity or level of priority of such rights and claims, are all neither within
the scope of the Convention nor subject of the challenges we are talking
here. This distinction is crucial, as, any bona fide purchaser should not be
dragged into such issues and disputes, as its involvement is purely having
purchased (against good money) in reliance of a protection the Convention
was providing; providing by the way in the broad interests of all parties, as
the purchase price would most probably be closer to the market value of the
vessel thanks to the protection of Article 6 of the Convention. What could be
challenged, was the act of selling the vessel, the only act the purchaser was
a party to and therefore could to a certain degree with its own due diligence
possibly mitigate all remaining risks that a possible challenge would mean
to him, to his bankers and customers (charterers).

This focus to the scope of a challenge was rightfully also contained
geographically. It was clear that the only possible venue for such challenge
would be the courts and competent authorities of the State where the judicial
sale was conducted.

For some delegations the due process principles and the right to an access
to court was so important that they would have preferred a clear provision
in the Convention. For others, it was clear that, while access to court could
be made possible, this would have to be the utmost exception and that
all negative effects for the purchaser should be mitigated. Any access to
court would weaken the robustness in the validity of the sale or question
its effect under the Convention including questioning the value of the
Certificate the Convention had provided with the aim to provide a robust and
fully predictable legal situation for the bona fide purchaser, its banks and
charterers that all rely on such effect.

A compromise was found, in stating in Article 4 para. 1 JSC, which was
drafted to focus all legal issues for the judicial sale to the State where the
judicial sale was conducted, also that such State shall provide procedures
for challenging the judicial sale. It added — fully in line with the goal of the
Convention — that such challenge was to be made prior to the completion of
such judicial sale, a moment in time that would again be determined by the
laws of the State of the judicial sale. With this limitation in time, the ultimate
goal of predictability is also met, as by receiving the Certificate the bona fide
purchase the purchaser will have the certainty that all matters of challenge —
if they had existed — were cleared and the sale and its effect fully achieved.

2 See also Explanatory Notes to the United Nations Convention on the International Effects

of the Judicial Sales, notes 99 and 100; in UNITED NATIONS PUBLICATION ISBN 978-92-
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The relevant section reads as follows:

Article 4 Notice of judicial sale

— 1. The judicial sale shall be conducted in accordance with the law
of the State of judicial sale, which shall also provide procedures
for challenging the judicial sale prior to its completion and de-
termine the time of the sale for the purposes of this Convention.

— 2./

Once this important point was settled, the Convention then, in Article 9
JSC, sets out the principles relating to any challenge directed to avoid and/
or suspend the judicial sale. The key notion is the full exclusivity for such
challenges to be made in the courts of the judicial sale and also pursuant to
the laws applicable there. This means (a) giving such exclusive jurisdiction
to the courts of the State of the judicial sale (Article 9 para. 1 JSC) but at the
same time to (b) exclude jurisdiction of any other Contracting State (Article
9 para. 2 JSC). This leads to the following key principles:

— the law applicable based on the rules of the State of Judicial
Sale decides on whether or not the Judicial Sale is avoided / sus-
pended.

— the law applicable based on the rules of the State of Judicial
Sale will decide what will be the effect of such a decision on the
certificate.

— All other courts in other contracting States have to decline juris-
diction on those issues.

The relevant section reads as follows:

Article 9
Jurisdiction to avoid and suspend judicial sale

— 1. The courts of the State of judicial sale shall have exclusive
Jurisdiction to hear any claim or application to avoid a judicial
sale of a ship conducted in that State that confers clean title to the
ship or to suspend its effects, which shall extend to any claim or
application to challenge the issuance of the certificate of judicial
sale referred to in article 5.

— 2. The courts of a State Party shall decline jurisdiction in respect
of any claim or application to avoid a judicial sale of a ship con-
ducted in another State Party that confers clean title to the ship or
to suspend its effects.

— 3. The State of judicial sale shall require the decision of a court
that avoids or suspends the effects of a judicial sale for which

1-101468-6 e-ISBN 978-92-1-002625-3, 2023, pages 21-93, reproduced in Beijing Convention,
ETL, 2023, pages 114 et seqq. The Explanatory Notes cite also all Reports of the Working
Group VI, which report the discussions of the Working Group on those issues.
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a certificate has been issued in accordance with article 5, para-
graph 1, to be transmitted promptly to the repository referred to
in article 11 for publication.

The third provision in Article 9 para. 3 JSC touches upon the inherent
problem one has to accept but which is acceptable if applied within the very
restraints of its scope and if used with the utmost care and reluctance to
interfere into the effects provided and defended by the Convention. Any
decision to interfere into this system must be made with the clear view on
what such avoidance and suspension would cause to the vessel now sailing,
trading with the new owners, possibly on-sold to third party ship-owners,
under charters and financed by banks — all on the basis of a vessel which had
been purchased free of all encumbrances by way of a judicial sale under this
Convention. Any successful challenge, whether leading to an avoidance or
suspension, should be the absolute exception and should only be envisaged if
the bona fide interest of all subsequent commercial entities, which had made
such sale possible (also in the interest of the former creditors and the former
owners of such vessel) had been adequately balanced and its effects mitigated.
Such challenge if successful, would constitute a legal and commercial mess
in the system the Convention has established, a fact that would certainly
be in the future taken into consideration by any potential creditor arresting
in such jurisdiction (risking to loosing substantial assets due to the lack of
predictability) and certainly by any interested purchaser and its banks and
business partners (traders) when offered to bid for a judicial sale in such a
jurisdiction. For the vessel and its old creditors this would obviously mean
a substantial loss in obtainable assets in a jurisdiction that had “messed” a
judicial sale to the extent of having to avoid or suspend its effect by means
of Article 9 JSC.

The consequences of a successful challenge are not just restricted to
matters concerning the jurisdiction of the judicial sale. A case of avoidance
or suspension under Article 9 JSC may well become a challenge also for
any other court (whether or not in a Contracting State), which — for issues
and purposes other than the judicial sale — might have to weight in to the
consequences such avoidance-decision might have on related issues before
them, e.g. issues of ownership and registration in the new registry, validity
of finance arrangements, mortgages, charter parties, insurance contracts etc.
That is why the JSC has provided that the law applicable in any other court
(by means of their conflicts of law rules) will determine the potential effect
of an avoidance decided in the State of Judicial Sale (e.g. in the context of a
dispute over the ownership of the vessel or on the survival of old maritime
liens or charges). This is what is provided for in Articlel5 para. 2 JSC
(matters not governed by this Convention). This is yet another reason why
any such avoidance or suspension under Article 9 JSC should remain the
absolute exception within the scope of application of this Convention.

Any abuse of this possibility would immediately lead to an avoidance of
that State for purposes of ship arrests and even more so for any judicial sale
by any interested purchaser. What creditor would want to arrest ships in a
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jurisdiction, in which the judicial sale can be challenged without predominant
and justified reason and without mitigating the rightful exceptions of a
bona fide purchaser. What bona fide purchaser would even think bidding
for a vessel put up for judicial sale, if the track record in that state shows
instances of challenges that have led to unexpected problems for the bona
fide purchaser?

The good news is, that any interested bona fide purchaser can — e.g. with
local legal experts at the place of the judicial sale — engage in a proper due
diligence exercise and limit any Article 9 JSC risk, by monitoring the judicial
sale and all matters that could possibly become a basis for a later challenge
under Article 9 JSC. As long as this risk can be evaluated, the purchaser will
be able to rely both on the Article 6 JSC effect and its own due diligence
result carried out before and during the process of a judicial sale.

3. Circumstances in which the Judicial Sale has no International
Effect — Article 10 JSC

We know — and experience has proven this to be the case — that the most
likely place of where the international effects of a judicial sale will have to
be enforced are the place where the vessel will have to be de-registered (and
the former owners and former mortgages) under Article 7 JSC and where
old creditors would — despite the rules and provisions of the Convention —
attempt to have the vessel arrested in a foreign jurisdiction (Article 8 JSC).
Article 7 and 8 JSC are therefore — what concerns the effective translation of
the Convention into practice — the two key tools to bring to the Article 6 JSC
effects a robustness that withstands the practical challenges in jurisdictions
of Contracting States other than the State of the judicial sale. A robust
system must provide to any bona fide purchaser and to all interested parties
in that vessel (banks and others) a predictable finality and clarity on their
position in relation to their rights towards the old registry and towards old
creditors. That is why Article 7 and 8 JSC oblige contracting States to follow
the purchaser’s instruction in the registration process (Article 7 JSC) and to
reject all attempts of old creditors to arrest the vessel which was sold and
purchased in a judicial sale (Article 8 JSC).

These two pillars are the key of the Convention. Only if they are robustly
defended, the Convention is able to achieve its aim. They are of such
paramount importance — if not the “raison d’étre” — the backbone of the
entire making of the Convention within UNCITRAL that they may not be
questioned without absolute proof and determination of an exceptional and
manifest situation that amounts to what the international legal community
calls a manifest violation of “ordre public” or “public policy”. While the
adherence to the rules of the Convention will bind any Contracting State and
therefore also to the Articles 7, 8 and 9 para. 2 JSC, the comity so provided and
re-enforced in form of the State-obligations of the Convention can only be
put into question in those extremely narrow and exceptional and even almost
not conceivable situations where the respective contracting State, faced with
an obligation under Article 7 or 8 JSC, would see its own interest as a State
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(not the ones of any of the parties involved in the proceedings leading to the
sale of the vessel) to be violated in a manifest manner amounting to a case,
where adhering to the Convention’s key pillars would be manifestly against
its public policy.

This is what both Article 7 and 8 have stated for the respective purposes
(Article 7 para. 5° for the registration issues and Article 8 para. 4 JSC* for the
issues of subsequent arrest).

It is repeated for the purpose of overall clarity in a specific provision, i.e.
Article 10 JSC, which reads as follows:

Article 10
Circumstances in which judicial sale has no international effect

A judicial sale of a ship shall not have the effect provided in article 6 in
a State Party other than the State of judicial sale if a court in the other
State Party determines that the effect would be manifestly contrary to
the public policy of that other State Party.

The crucial and limiting criteria for such an exceptional step by a State

party are:

* The effect can only be avoided in a Contracting State if the effect
provided for by Article 6 JSC would be a case of manifest violation of
public policy in that Contracting State.

» The avoidance of the effects of Article 6 JSC is limited to the cases,
where there is a determination by the courts of such a Contracting
State that the threshold of “manifestly against public policy” is met.

* Such determination would have an effect only in that Contracting State
and not in any other jurisdiction, whether in the State of the judicial
sale, any other Contracting State or any state which is not party of the
Judicial Sales Convention.

3.1 No effects in a Contracting State in cases of manifest violation of
public policy

Article 10 JSC (mirroring the equivalent Article 7 para. 5 and Article 8
para. 4 JSC) gives a very limited and exceptional possibility to a State Party
in cases, where upholding the treaty obligation agreed by ratifying to the
Convention to accept the effects provided for by Article 6 JSC (free title
purchase of the vessel by a bona fide purchaser) would violate the Public Policy
of that State in a manifest manner. Again, this can only be related to issues

3 Article 7 para 5 JSC.

Paragraphs 1 and 2 do not apply if a court in the State of the registry or of the other competent
authority determines under article 10 that the effect of the judicial sale under article 6 would
be manifestly contrary to the public policy of that State.

4 Article 8 (4) (in relation to further Arrests).

Paragraphs 1 and 2 do not apply if the court or other judicial authority determines that
dismissing the application or ordering the release of the ship, as the case may be, would be
manifestly contrary to the public policy of that State.
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of the judicial sale itself and not any pre-dated or post-dated proceedings or
judgments. The threshold is purposely set to the highest international level’.
In looking for any scope for such a determination by the Courts of such
State one has to heavily weight the factor that the acceptance of the Article
6 JSC effects after a judicial sale under the Convention is the core treaty
obligation the respective Contracting State has entered into. Thus, the issues
to be tested against the criterion of “manifestly against public policy” are
extremely limited and cannot be of a more general nature but rather relate
to something so manifestly adverse and unacceptable occurring during the
judicial sale that it would effectively dispense and relieve the Contracting
State of the one and utmost treaty obligation it entered into when ratifying
the Convention. It is very difficult to see any instance where an issue of
public policy would be of such a gravity that it would justify a dispensation
of a Contracting State of its core obligation under the Convention. This even
more so, as the public policy criteria was added by the word “manifestly”,
displaying again that cases of Article 10 JSC should in practice almost be
unconceivable.

3.2 Determination

Registration proceedings (e.g. de-registration of vessel and / or mortgages)
are time sensitive. A vessel once purchased and payed-for needs to sail and
needs for that purpose have gone through all formalities required by law
and commercial arrangements with all parties involved in the commercial
trading of the vessel. Should a case of Article 7 para. 5 JSC be raised in the
Contracting State where the registries are confronted with the Certificate
and its effect, determination — in favor or against — needs to be made very
swiftly. This is the raison d’€tre all Contracting States have accepted and
therefore they must be bound to apply Article 10 JSC expediently and
without procedural delay.

This is even more urgent in cases where the old creditors — despite
Article 8 para. 4 JSC have attempted to arrest the vessel after a judicial
Sale under the Convention in a Contracting State. If a Contracting State is
considering the application of Article 10 JSC then it is obliged to determine
this issue very swiftly and without procedural delay. Any prolongation of
such determination would in effect mean to block the vessel, which — as a
core feature of the Convention — should be released immediately from any
arrest. This also means, as it is very well put in the Explanatory Notes by the
UNCITRAL Secretariat, that provisional or conditional assessments by the
Court, let alone mere allegations, would not be sufficient®.

This restriction is in line with the overall goal of the Convention to hand

5 See Explanatory Notes, para 211: “While the public policy exception in article 10 has been

inspired by recent treaty practice, including article 7, paragraph 1 (c), of the Convention on the
Recognition and Enforcement of Foreign Judgments in Civil or Commercial Matters (2019),43
it is adapted to the international effects of judicial sales (recalling that the Convention is not
concerned with the recognition and enforcement of foreign judgments; see remarks above on
article 6). Matters of public policy can differ between judicial sales and foreign judgments.”

¢ Explanatory Notes, para. 214.
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to a bona fide purchaser in a judicial sale a vessel free of encumbrances, i.e.
with clean title, and this in a robust way. It also is aligned with the decision
by the Convention to concentrate all challenges relating to the judicial sale
within the jurisdiction and the laws of the State where the judicial Sale was
conducted. This means that all issues concerning the judicial sale are to be
brought exclusively in the State of judicial sale (Article 9 para. 1 JSC) and
that all other States, including the ones Article 10 is directed to, are obliged
to reject jurisdiction on those issues (Article 9 para. 2 JSC). The subject
matter scope for a determination on the issue of the “manifest public policy”
remains therefore extremely small if — following the scope and purpose of
the Convention — not almost not existing.

In any case, a Contracting State whose courts interfered outside the scope
and below the threshold of Article 10 JSC into the Article 6 effects in the
registration process would become a flag state that would be considered an
obstacle for any interested bidder. This would be a consideration that any
financing bank for a vessel under such flag would take into account. Also,
in case of a judicial sale of such vessel sailing under such flag this obstacle
would be most probably detected in a proper due diligence process by any
bona fide purchaser causing such interested bidder most probably become
reluctant to bid (where the old registry is in such a State). No secret that such
flag State would therefore become most unattractive for financing banks as
even with the Convention the situation would have become unsatisfactory in
relation to such a Contracting flag State.

The same applies for any bona fide purchaser in its decision to sail with
the vessel to the harbors of a Contracting State which has a track record of
having — without sufficient reason in a particular extreme case and beyond
the scope of Articles 8 and 10 JSC — either delayed the determination or —
even worse — allowed and maintained such arrest despite the production of a
Certificate and despite the Article 6 JSC effects.

3.3 Effect of such Determination only for the Respective Contracting
State

One important feature of Article 10 JSC is, that the effects of any
determination pursuant to this provision has only and exclusively effects
for the jurisdiction of the Contracting State which has determined that the
effects of a particular judicial sale was manifestly against its public policy.
No Contracting is bound in any way to follow such ruling. This flows
from Article 10 JSC itself but is also a logical consequence of the duties of
Contracting States to refrain from establishing jurisdiction for all challenges
to the judicial sale pursuant to Article 9 para. 2 JSC.

4. Conclusion

To put it bluntly, the issue of the challenge to a judicial sale and its “clean
title effects” was most probably the one biggest challenge when negotiating
the terms and provisions of the Convention within UNCITRAL’s Working
Group VI and the UNCITRAL Assembly in 2022. The results achieved
during the negotiations mirrors this search for a balance and has achieved
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both, i.e. a continued robustness of the Article 6 JSC effects when dealing
with registries (Article 7 JSC) and with potential attempts of old creditors to
arrest the vessel for old claims (Article 8 JSC). At the same time, it provides
both for a focused pattern for challenges of the judicial sale and very restricted
public policy exceptions for Contracting States. Thus, in summary:

» The Convention protects the bona fide purchaser (and its banks) after a
purchase of a vessel through judicial sale. It provides an international
clean title protection by Article 6 JSC and by the Certificate Article 5
JSC.

* “Old” Creditors are protected by an effective notice system providing
additional protection in order for them to participate — if they so desire
— in the judicial sale and subsequently in the proceedings leading to the
distribution of assets (notice Article 4 / repository Article 11 / IMO).

* Due process is protected by Article 9 JSC.

* The Public Policy of Contracting States remains protected by Article
10 JSC.
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BEIJING CONVENTION ON THE JUDICIAL SALE
OF SHIPS ARTICLE 11. IMO AS REPOSITARY

FRrEDERICK J. KENNEY

BEIING CONVENTION ON THE JUDICIAL SALE OF SHIPS
ARTICLE 11
IMO AS REPOSITARY

LEGAL AFFARS AND EXTERNAL RELATIONS DIVISIGN

ARTICLE 11

Repository

1= The repository shall be the Secretary-General of the International Maritime
Organization or an institution named by the United Nations Commission on Intemational
Trade Law.

2. Upon receipt of a notice of judicial sale transmitted under article 4, paragraph 5,
certificate of judicial sale transmitted under article 5, paragraph 3, or decision transmitted
under article 9, paragraph 3, the repository shall make it available to the public in a timely
manner, in the form and in the language in which it is received.

3 The repository may also receive a notice of judicial sale emanating from a State that
has ratified, accepted, approved or acceded to this Convention and for which the
Convention has not yet entered into force and may make it available to the public.
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HOW DID WE GET HERE, AND HOW WILL IT WORK?

* ACTIONS OF THE IMO LEGAL COMMITTEE
* LEG 103
= LEG 10T
s 125

“invite the Secretariat to make the necessary arrangements to host a possible online
repository under the United Nations Commission on International Trade Law (UNCITRAL)
draft instrument on the foreign judicial sale of ships and their recognition, as an additional
GISIS module”

* LEG 110

GISIS System

¢+  Global Integrated Shipping Information System (GISIS) - Launched in 2005
Purpose of GISIS A 1029026

1) To allow direct reporting by Member States in compliance with reporting requirements

2) To enable Member States and public to access to data compiled by the Secretariat

A tool for supporting research work and
g Centralized information the adoption of international and national
repository policies on maritime safety, security and
environemntal protection

GISIS Analysis 4

GISIS System IMO organs dictate type of
information to be submitted

1 3

External data providers

Member States’
EMCIP

submissions GISIS system . LRITIDE

!—=] IT-]' UN system organizations

‘*' (IAEA, ICAD)

El' +  International

organizations

‘IMOm:ecralarial P * Private companies (IHS)
np

GISIS Analysis 5
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GISIS System

48 Modules

Modular structure GISIS system
Flexible
Expandatls G3
‘*
Better information security ElgElElgE, 251,000
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SPECIFICS OF THE GSIS MODULE

Specifics discussed as UNCITRAL Working Group Vi, Session 39
= See report of the WG (A/CN.9/1089, paras 85-91)

= IMO to serve only as information pass-through — will not verify accuracy of data, not liable for errors

What is submitted?

* Notices (Article 4), Certificates (Article 5) and Avoidances (Article 9)

Who can submit to GSIS?

= In discretion of Member States — only authorized user accounts can submit

Languages: IMO will not provide translation services, GSIS will accept data in any language
= Notices: Article 4(6): Submission must be in working language of IMO (EN, FR, SP) or contain a translation.

+ Certificates: Article 5(2)(4) refers o translations but does not require them.
: Aticle S—na r 1o languages

AV

Overall GSIS system under review by IMO Secretariat and Council. Implementation may change based on

out comes. Module development 8-12 months prior to entry into force.
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JUDICIAL SALES CONVENTION, ARTICLES 16-23
AND EXPLANATORY NOTE

STUART HETHERINGTON

Articles 16 to 23 and Explanatory Note

My role is to discuss the procedural material in the final clauses. These
provisions are unlikely to trouble legal practitioners, but a knowledge
of their contents might come in handy, especially for MLAs having
conversations with their governments. These provisions are consistent with
other UNCITRAL instruments.

Article 16: Depositary

This, the Depositary, (is to be distinguished from the Repository in Article
11, for the receipt of the Notice of sale and Certificate under Articles 4 and
5 to which Fred Kenny refers in his comments), designates the Secretary-
General of the United Nations as the Depositary of this Convention.

Article 17 Signature, ratification, acceptance, approval, and
accession

This provides that the Convention is open for signature by all States; is
subject to ratification, acceptance or approval by the signatory States; but is
open for accession by all States that are not signatories as from the date it
is open for signature; and instruments of ratification, acceptance, approval
or accession are to be deposited with the Secretary-General of the United
Nations. The signature is merely symbolic of a future intention.

Article 18: Participation by regional economic integration
organisations (REIO)

Such organisations, in addition to States may participate in a range of
trade related treaties. They are not defined in the Convention, but Article
18 identifies two critical elements, that is the grouping of States in a
certain region for the realisation of common purposes, and the transfer of
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competencies relating to those common purposes from those States to the
REIO. Accordingly paragraph 1 of Article 18 provides that an REIO may
only express its consent to be bound if it “has competence over certain
matters governed by this Convention”. Such competence may be only partial
or concurrent with the member States and thus the REIO and any or all of its
Member States may become a party to the Convention. Where an instrument
is deposited by the REIO it is not counted in addition to those deposited by
its Member States for the purposes of the entry into force of the Convention,
or of any adopted amendment.

Paragraph two of Article 18 requires the REIO to make a declaration
specifying the matters governed by the Convention in respect of which
competence has been transferred to it by its Member States. It is also
required to promptly notify the depositary of any changes to the distribution
of competence.

Article 19: Non-unified legal systems

This Article is sometimes referred to as “the federal clause”, but is not
limited to federations. It applies to a State which has two or more territorial
units applying different systems of law in relation to matters dealt with
in this Convention. It can declare that the Convention shall extend to all
its territorial units or only to one or more of them. A central government
may not have power to implement a treaty. Under Article 29 of the Vienna
Convention a treaty is binding on all the territory of a State, unless a different
intention appears from the Treaty. If a State does not make such a declaration
the Convention will extend to all the territorial units of that State.

Article 20: Procedure and effects of declarations

Declarations made under the two previous articles (18 and 19) which are
made at the time of signature are subject to confirmation upon notification,
acceptance or approval. A declaration takes effect simultaneously with the
entry into force of the Convention in respect of the State concerned. They
may be modified or withdrawn by formal notification in writing, addressed
to the Depositary.

Article 21: Entry into force

The Convention enters into force 180 days after the date of deposit of
the third instrument of ratification, acceptance, approval, or accession.
This does not include REIOs. The Convention only applies to judicial sales
ordered or approved after its entry into force in respect of the State of judicial
sale. Where a State Party ratifies after the entry into force of the Convention
in so far as that State is concerned it comes into force 180 days after its
ratification is deposited. Paragraph 3 in this Article is also significant from
a time point of view, as it provides that “This Convention shall apply only to
judicial sales, ordered or approved after its entry into force in respect of the
State of judicial sale,” as Henry Li has discussed: after identifiable actions
have been taken with respect to a judicial sale.
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Article 22: Amendment

This provides that any State Party may propose an amendment by
submitting it to the Secretary-General of the United Nations. The Secretary-
General is then required to communicate the proposed amendment to
the States Parties with a request that they indicate whether they favour a
conference of States Parties to consider and vote upon the proposal. Provided
that within 120 days from the date of such communication at least one third
of the States Parties favour such a conference the Secretary-General is
required to convene the conference under the auspices of the United Nations.

Pursuant to paragraph 2 of Article 22 if consensus is unable to be achieved
in respect of a proposed amendment, as a last resort, it may be adopted by
a two-thirds majority vote of the States parties present and voting at the
conference (for these purposes the vote of a regional economic integration
organisation shall not be counted). When an amendment is adopted, it is
then required to be submitted by the depositary to all States Parties for
ratification, acceptance or approval and will enter into force 180 days after
the date of deposit of the third instrument of ratification, acceptance or
approval. Thereafter it shall be binding on those States Parties that have
expressed consent to be bound by it.

Article 23: Denunciation

This permits a State Party to denounce the Convention by a formal
notification in writing addressed to the depositary, ie to release a State party
from its obligations under the Treaty. It may be limited to certain territorial
units of a non-unified legal system to which the Convention applies. The
denunciation, pursuant to paragraph 2 of Article 23, will take effect 365 days
after the date of the receipt of the notification by the depositary although
a longer period for the denunciation to take effect can be specified in the
notification of the denunciation. The Convention will continue to apply to a
judicial sale for which a certificate of judicial sale referred to in Article 5 has
been issued before the denunciation takes effect.

UNCITRAL’S Explanatory Note on the Beijing Convention

This document is commended to anyone concerned with understanding
the Convention and is an extremely well-prepared document in respect
of which the UNCITRAL Secretariat is to be warmly congratulated. It
comprises 74 pages and 264 paragraphs.

As the first footnote in the document explains: “The present Explanatory
(Note) was prepared by the Secretariat of the United Nations Commission
on International Trade Law (UNCITRAL) for information purposes. It is
not an official commentary on the Convention.” A draft Explanatory Note
was discussed at UNCITRAL sessions in Working Group VI, and at its
concluding session the Secretariat was requested to publish the text reflecting
the discussions that had taken place at the concluding session.

As well as containing an overview of the Convention, its objective, an
outline of its provisions, and the drafting history in the first four pages, it
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contains commentary on the Preamble and each of the Articles, as well as
an annexure which tabulates the “concordance between the Convention and
earlier drafts from the CMI’s “Beijing draft”, through each of the revisions
to the final text.
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S BLUE SKY

Pathways to Net-zero
Greenhouse Gas Emissions

David H. Cummins
Blue Sky Maritime Coalition President & CEO

CMI Colloguium 2023 Conference;
Mentreal, Canada | 15" June 2023
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Pathways to Net-Zero in NORTH AMERICAN MARINE SHIPPING INDUSTRY:
the North American Marine
Shipping Industry

1. FUELS AND PROPULSION SYSTEMS
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3.  OPTIMIZING TECHNOLOGY &
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Who is the Blue Sky
Maritime Coalition?

We are a non-profit group of like-minded
companies, NGOs, public entities and
individuals in North America coming
together to:

Funding, Grants ﬁlcnllkl?nand
and Public Operational
Demand Efficiency
Jeint Innavation
Projects and Pilots
oy d projects —

s emissions

— N
= BLUE SKY

3 | o iy Wit Cousbtion

Value Chain Approach

Ship Owner/Operators
Charterers
Fuel Manufacturers
Shipbuilders

Indirect Organizations
Classification Societies
OEMs
Port Authorities
Design Engineers

* Supporting Organizations
+ Financiers and Insurance

LegaliService Providers

NGOs and Academia -/
Infrastructure/Other Sectors

3 | s iy Mt Crubtiam:

Direct Organizations ‘\

Roadmap To 2050: Vision Led; Action Oriented

Collaboration
Pubiic Sector
Private Seclor 20 50
AcademiaResearch Vision

Customersiconsumars.

Working
Backward From
Success
Incremental
Improvement

Collaboration

»  Technology, Fuels, nfrastructure

. * Policy, Regulation, Incentives
Rea“ty + Commercial, Financing, Chartering

+  Measurement and Oparational Efficiency

Current

== BLUE SKY

3 | e Sy Maritime Cosbtion



PART II - THE WORK OF THE CMI 289

David H. Cummins

LGRS ENEL G EEE LG Tl and Systems Thinking
== = AN AN

Long lead time in clean enangy

Workforce shortages in

lechnology supp an nal marlime sector,
infrastructune developmen w expenienc: newded
S S~

Innovation Transition Management
= Change management fundamentals
* Low hanging fruit; early wins; economical
* Innovative technology, fuels and infrastructure
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* Chartering and owner/operator models
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NAVIGATING LIABILITY IN A MASS WORLD

Tom BIRCH REYNARDSON

1. THE CURRENT LIABILITY REGIME IN COLLISION
CLAIMS

1.1 History

1.1.1 The principles of collision law have developed over many years
and can abe traced back to the Roles of Oleron in about 1150
when the principle appears to be one of a divided damages law,
where regardless of fault, damages were divided 50/50. This
principle was picked up in the Laws of Wisby which provided
also for divided damages unless the act was wilful.

1.1.2 Interestingly. The Napoleonic Code de Commerce contemplates
that where there is a collision between two moving vessels,
there is an equal division of liability.

1.1.3 It was only towards the end of the 18" Century that it seems
to have been established that there were different levels of
liability in collision cases depending upon the level of fault.

1.2 Modern Law of Collision

1.2.1 Trinity House published the first Collision Regulations in
1840. These were enacted in the Steam Navigation Act 1846,
and this act in effect is the origin of the Collision Regulations
(COLREGS).

1.2.2 5 The COLREGSs provide guidance to mariners on how to
prevent collisions at sea and serve as the basis for apportioning
blame when collisions do occur.

2. AUTONOMOUS SHIPS AND THE COLLISION
REGULATIONS

2.1 As autonomous and unmanned ships will operate in the same waters
as manned ships, all vessels must follow the COLREGs and behave
in an expected manner to avoid accidental collisions.
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2.2 However, suppose the navigation system that is navigating

23

autonomously slavishly follows the COLREGs where it would be
safer to depart from them to avoid danger. In that case, this could not
only create dangerous situations but render the ship unseaworthy
if the system cannot make safe decisions. Given that a defective
passage plan can render a ship unseaworthy, a system that cannot
navigate to the standard of a prudent seafarer is likely to point to
unseaworthiness.

Rule 2(b)

2.3.1 Rule 2(b) of the COLREGs, is particularly problematic for a
vessel navigated at Degree Four (total autonomy).

2.3.2 Rule 2(b) permits a departure from the COLREGs in certain
circumstances:

In construing and complying with these Rules due regard shall
be had to all dangers of navigation and collision and to any
special circumstances, including the limitations of the vessels
involved, which may make a departure from these Rules neces-
sary to avoid immediate danger.

2.3.3 Rule 2(b) does not permit a vessel to depart from the COLREGs
because it is advantageous and, for this reason, Dr Lushington
stated that:

“You may depart, and you must depart, from a rule if you see
with perfect clearness, almost amounting to a certainty, that ad-
hering to the rule will bring about a collision, and violating a
rule will avoid it™"

2.3.4 Given that rule 2(b) only applies when there is an ‘immediate
danger, perfectly clear’ the navigation system will be required
to take action that would be expected as meeting the standard
of prudent seamanship.

2.3.5 A further challenge is that a departure from the COLREGs
may not only be justified but may in fact be a duty and required
in certain circumstances.

2.3.6 The difficulty with this rule at Degree Four, is that if the system
is self-learning it will be impossible to interrogate the reason
for its decision in the event of a collision.

2.3.7 This leads to an ethical question, whether autonomous ships
should be held to the same standards as a prudent mariner,
or ought the standards be higher given that there is no risk to
human life on board the autonomous vessel but potential risk to
life by the autonomous vessel?

The Boanerges and The Anglo-Indian (1865) 2 Mar L Cas (OS) 239, 240.
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3. COLLISION AND TORT LAW

3.1 To be held liable for a collision claim the wrongdoer must be at fault.
This means that it must be established that the tortfeasor failed to
take reasonable care:

The liability for negligence ... is no doubt based upon a general
public sentiment of moral wrongdoing for which the offender
must pay>.

3.2 The starting point is to establish which human agencies were
responsible for the collision and whether their faults can be attributed
to the shipowner. This will involve the application of the principles
of vicarious liability.

3.3 As Nick Healy said, the proportionate fault rule is necessary in
collision law because “...it makes little sense to say that in the event
two vessels are at fault, each must be held strictly liable to the other
and pay 100% of the other’s damages®.

3.4 Where the negligence arises by some person (or entity) other than a
crew member, it becomes critical to establish whether the wrongdoer
was acting as a servant or agent of the shipowner, or as an independent
contractor. In the case of an independent contractor, the shipowner
will be liable only if it is proved to have not taken reasonable care
in choosing the contractor. The relevant test was set out in Mersey
Docks and Harbour Board v Coggins & Griffiths (Liverpool) Ltd5.

3.5 Lord Uthwatt said:

To establish the power of control requisite to fasten responsi-
bility on him, the hirer must in some reasonable sense have au-
thority to control the manner in which the workman does his
work, the reason being that it is the manner in which a particu-
lar operation (assumed for this purpose to be in itself a proper
operation) is carried out that determines its lawful or wrongful
character.

3.6 The development of Al is not within the control of the shipowner.
The supplier of the software embedded in the hardware is initially in
control but as the system self-learns based on the data it is gathering
and monitoring, control moves to the developer. Al systems make
decisions by running historical data through an algorithm but
currently it is not possible to know how the system has made the
decision. This is known as the black box of Al.

2 Donoghue v Stevenson [1932] AC 562 (HL), per Lord Atkins.

3 Nicholas J Healy ‘The apportionment of risk between shipowners and third parties —
Shipowner & Shipowner Collisions’ CMI Yearbook Report of Proceedings at a seminar held
in Aix-en-Provence 9-11 September 1976.
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4. STRICT LIABILITY

4.1

4.2

43

44

4.5

4.6

47

Strict liability entails absolute liability for damage caused by an act
even though the damage is the result of pure accident or another
person’s wrongdoing and is neither intentional nor negligent.

Strict liability does not apply in collision cases because the inequities
that could arise if absolute liability applied in cases of collision
between vessels of greatly disparate values.

However, in the context of ships operating at Degree Four, strict
liability seems to be the most appropriate way of determining liability
in the event of a collision as it will be difficult, perhaps impossible,
to determine fault when artificial intelligence is navigating the ship.

A further argument supporting making the owner of an autonomous
ship strictly liable for harm caused to third parties is that at this stage
no-one can say definitively that such ships are safer than crewed
ships. While there are statistics that point to the number of collisions
caused by human error, there are no converse statistics to indicate
the number of collisions that have been averted by the presence of
an onboard crew.

Fault-based liability for collisions has been in place for centuries but
the removal of human actors from the navigation and control of a
ship suggests that strict liability for autonomous ships in collision
cases ought to be considered.

In the maritime context, the International Convention on Civil
Liability for Oil Pollution Damage 1992 (CLC) places strict liability
on the owners of ships that carry ‘persistent hydrocarbon mineral oil’.

Likewise the 2002 Protocol to the Athens Convention places strict
liability for death or personal injury of a passenger on the carrier
unless the carrier can prove that the incident:

(a) resulted from an act of war, hostilities, civil war, insurrection
or a natural phenomenon of an exceptional, inevitable and
irresistible character; or

(b) was wholly caused by an act or omission done with the intent to
cause the incident by a third party. If and to the extent that the
loss exceeds the above limit, the carrier shall be further liable
unless the carrier proves that the incident which caused the loss
occurred without the fault or neglect of the carrier.

5. IN DEFENCE OF STRICT LIABILITY

5.1

Channeling liability to the owner for damage caused by an
autonomous vessel does not upset the existing delicate balance
between shipowners’ liabilities for third-party losses as developed
over centuries. Strict liability does not mean that the shipowner is
always liable. Rather, the shipowner bears the burden of showing
that it did not cause the plaintiff’s loss instead of the claimant being
required to establish a prima facie case of negligence.
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52

53

54

5.5

5.6

The Convention on Limitation of Liability for Maritime 1976
(LLMC) and its Protocol of 1996 allow a shipowner to limit its
liability for certain claims ‘whatever the basis of liability may be for
claims arising from ‘any distinct occasion’.

The LLMC extends to ‘any person for whose act, neglect or default the
shipowner ... is responsible to prevent claimants from circumventing
the limits in the LLMC by claiming against the shipowner’s agents
or servants. The shipowner is not responsible for the acts of the
developer of the artificial intelligence which is neither agent nor
servant of the shipowner but the supplier of a product.

If product liability is the basis for a claim against the designer of the
system following a collision, this would circumvent the LLMC. The
supplier of the system may well have an indemnity or ‘hold harmless’
clause in its supply contract with the shipowner and a claim based
on product liability (which is not limited by the LLMC) could circle
back liability to the shipowner.

If the developers are potentially exposed to unlimited liability,
insurance costs will increase, making the technology unfeasibly
expensive.

The software developer or provider of the technology is not the servant
or agent of the shipowner. Under a fault-based regime, if there is a
collision that is caused by the negligence of the software developer,
the shipowner will only be liable to the extent of its responsibility to
exercise due diligence in the selection of that supplier.

6. OTHER CONSIDERATIONS

6.1

6.2

6.3

6.4

The general function of tort law to discourage wrongful conduct
could potentially be undermined by strict liability if this circumvents
the producer of the artificial intelligence.

Further, it may be unjust to hold the shipowner of an unmanned ship
strictly liable for a collision where an onboard crew would not have
had any effect on the outcome.

Allocation of fault-based liability may still be possible if the burden
of proof is reversed. Negligence may be inferred from facts without
the need for further proof and the doctrine of res ipsa loquitur could
be useful for autonomous ships at Degree Four.

The application of res ipsa loquitur places the burden on the defendant
to prove that it was not negligent and appears to be connected with
the principle that the burden of providing facts that are only within
the knowledge of the defendant lies upon it.
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MORGANE ROUSSEL

I. INTRODUCTION

1.

Maritime law is an ancient law, designed for ships that are armed and
equipped, and for which seafarers are inseparable. Whether in terms
of the semantics attributed to embarked personnel or those relating
to navigation permits, maritime law was built on the principle of the
presence of a crew on board a ship to face the inherent risks of the
maritime expedition.

Arrival of MASS represents a technological and cultural
metamorphosis. Technologically viable, autonomous unmanned
vessels, are set to revolutionize the maritime sector. It must be said
that maritime law has yet to grasp this major innovation.

3. To date, 4 types of autonomous vessels seem to stand out:

i.  The vessel with automated processes and decision support:
personnel on board the vessel operate and control on-board
systems and functions, but some operations may also be
automated.

ii. The remotely controlled vessel with on-board personnel: the
vessel is controlled and operated from another location, but
humans are still on board.

iii. The unmanned remote-controlled vessel: the vessel is controlled
and operated from another location, with no human presence
on board. Cameras, microphones and other sensors are used to
transmit information to the driver. Although there is no there is
no longer a crew, but a human being can still influence the ship’s
progress in real time.

iv.  The fully autonomous ship: the ship’s operating system is capable
of making decisions and actions on its own. The autonomous
vessel processes the data collected by its sensors, makes decisions
about navigation and optimizes its response to traffic. Thanks to



296 CMI YEARBOOK 2023

Parallel Session II1.1 - MASS

deep-learning technology, the autonomous vessel learns from its
mistakes, acquires experience and improves its practice.

4. Necessity to define the legal scope of autonomous vessels in creating a
special regime or in amending the provisions (of national regulations
and international conventions) which exclude the operation of
unmanned vessels so far, or do not cover the operation of unmanned
vessels, since they apply exclusively to the operation of manned
vessels, or ignore this issue, and to rethink some of traditional
“concepts” of maritime law which seem to be not compatible with the
autonomous ships so far.

5. In this perspective, France has become one of the first country to
introduce the concept of autonomous ships (and also maritime drones)
into its legal corpus.

Traditionally, French law referred to the crew with the term “equipped”
in its corpus as ship was defined as “a floating craft, equipped with a means
of propulsion and able to face the perils of the sea.”

With the Law No. 2016-816 of 20 June 2016 for the blue economy the
article L 5511-1-1 of the French Transport Code and refers for the first time
to the MASS as “craft on which no person is embarked”:

“A floating surface or underwater craft, on which no person is embarked,
operated from a vessel flying the French flag, must bear external identifi-
cation markings defined by regulation.”

The Law of 24 December 2019 has incorporated a broad maritime
section designed to improve the body of legislation both to implement new
social and environmental rules and to anticipate the adaptation of the law to
the digital revolutions.

With the article 135. II1.1 of the law of 24 December 2019 : 5 objectives
were set out and Government was empowered to legislate by Decree to
enable the navigation of autonomous or remotely controlled vessel, define the
conditions under which these new vessels can be used to preserve the safety
of maritime navigation and the environment, specify the corresponding
liability and insurance regime, as well as the labor and social laws applicable
to the personnel concerned, and finally define the conditions under which
failure to comply with these provisions will be investigated, monitored and
punished.

The Decree of 13 October 2021 has authorized the navigation of fully
autonomous or remotely controlled vessels with the creation of a specific
experimental operating regime for these ships.

Indeed, this Decree authorizes these vessels to sail in French territorial
waters, for a maximum period of two years while maintaining an overall
level of safety and environmental protection (article L. 5241-3-1 of the French
Transport Code) while providing a legal definition of the autonomous vessels
and a clear distinction between unmanned vessels and drones through
technical characteristics (size, speed and power limits). Also, the Decree
confirms that the master is “the person who commands these ships”
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II. LEGALISSUES SOLVED WITH FRENCH REGULATIONS
ON MASS :

The definition of autonomous vessels has been set and also the distinction
between unmanned vessels and drones through technical characteristics
(size, speed and power limits) (1), and the command of the ships assuring
through the figure of Master has been confirmed (2).

1. Legal and technical definition of MASS and distinction with the
drones:

With the Decree, the definition of the MASS has been adapted to integrate
the use of fully autonomous and remotely operated vessels:
Article L.5000-2-1 of the French Transport Code provides that:

“(...) an autonomous vessel is a vessel operated remotely or by its own
operating systems, whether there are seafarers on board. The person in
command of the autonomous vessel is the master.”

We can imagine that in addition to the usual ship identification criteria
referred to in Article L5111-1 of French Transport Code which are the name
of the vessel, the port, the nationality and the tonnage, some other elements
such as for example the model of software used or the types of sensors,
cameras could be elements of identification.

Also, a distinction with the drone has been made through technical
characteristics (size, speed and power).

Therefore, on the basis of the elements provided by the article L.5000-
2-2 of the French Transport Code (created by the Decree) which gives the
definition of the drones and also on the basis of various consultations which
were carried out, we can understand that:

“A maritime drone is a floating surface or underwater craft operated
remotely or by its own operating systems. or by its own operating systems
that meets the following cumulative conditions:

* No personnel, passengers or cargo on board;

* A gross tonnage of less than 100 UMS;

o Its overall length is greater than 1 meter and less than 16 meters;

o Its maximum speed is less than or equal to 20 knots;

o [ts kinetic energy is less than 300 kJ.”

Therefore, as soon as a maritime craft does not meet these criteria, it will
be a MASS.
2. The command of the MASS:

2.1 Asalready mentioned by Professor G. PIETTE, with the digitalization
of maritime sector and arrival of MASS “the first master on board is
no longer the captain, but the means of communication.”

' G. PIETTE, Droit Maritime, Ed. 2017, Pedone.
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However, the Decree of 13 October 2021 confirms the institution
of Master in stipulating that these autonomous ships remain under
the command of the master, i.e. the person in charge of the maritime
expedition — even if no human is on board:

* L. 5000-2-1 of the French Transport Code states: “(..) an
autonomous vessel is a vessel operated remotely or by its own
operating systems, whether there are seafarers on board. The
person in command of the autonomous vessel is the master.”

» L. 5511-3-1 of the French Transport Code states that. “When persons
participating in the operation of an autonomous vessel, including
the captain, are seafarers, they are deemed to be embarked within
the meaning of this section”;

These provisions have removed the impossibility of exercising
command from the land as seafarers were defined before this Decree as
“the persons on board a ship” (article L.5511-1 of French Transport Code).

It would mean that the team responsible for pilotage from land could be
defined as the crew and the chief as Master.

A very recent draft application Decree has been submitted by the
Government following the session of February 2023 to amend the
French Decree no. 84-810 related to the protection of human life at sea
and pollution prevention, in which it is stated that the ship’s “place of
command” will necessarily have to be defined in order to provide for or
extend certain obligations in terms of equipment and control of these
areas, which are seen as a dismemberment of the ship’s “shipboard”. To
date, it proposes amending the said Decree by using the term “remote
control center”, deemed more appropriate than “remote operation center”,
as it covers both remote operation and supervision functions.

For the level 4 of MASS i-e ships operated and controlled by their
own operating systems (with deep learning and Al) these new provisions
do not give any clue to identify who could be the (last) person(s) in
command of the autonomous vessel (technology supplier or the developer
/ programmer) and where can be this “command location”?

2.2 Master will not benefit from the prerogatives of public authority:

The Decree has created the article L. 5521-6 of Transport Code which
provides that:

“Masters of autonomous vessels and their deputies do not benefit
from the prerogatives of public authority.”

Traditionally, as Professor G. PIETTE stated that “the ship is a
microcosm of the state and so sovereign’s powers must be represented.”

That is the reason why the Master used to assume the prerogatives of
public authorities during the expedition by acting in the place of public
officers in intervening as Civil registrar (he was competent for example,
to draw up birth or death certificates), or as Public Notary by receiving
the authentic wills.

He used also to have powers in matters of disciplinary and penal/
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criminal misconduct to maintain the safety and security of the ship (and
of all the persons on board).

With the MASS, master is losing one of his prerogatives i-e public
authority powers. But as Humans are becoming rare species on board,
these specific prerogatives are no longer necessary.

III. LEGAL ISSUES UNSOLVED WITH THE FRENCH
REGULATIONS ON MASS:

Finally, while the decree of 13 October 2021 provides some guidance for
adapting French maritime law (or even International maritime law in the
future) to the use of MASS)), it raises more questions and uncertainties.

Indeed, the core of these questions remains the exact identification of the
Master, and as developed above, it is not clear in the 4 types of MASS who
will wear the master’s hat.

This question is not purely academic as defining who the Master is, has
direct consequences on the determination of his duties / functions (1), and
his liability (2).

1. Silence on the determination of the functions and liability of the
MASS’ Master:

* Duties and Functions:

The Master is traditionally referred to as “the only master on board after
God” which corresponds to the combination of his several functions.

Indeed, the Master has various missions and represents the owner on board
to execute operational and technical functions (for the safety, execution of
the voyage, record keeping), employment/working functions, commercial
functions, judicial functions...

In fact, the identification of the Master is fundamental especially regarding
the environmental and safety issues:

Environmental issues: For example, the Montego Bay Convention
recognizes a significant role for the Master in preventing and controlling
pollution of the marine environment, by informing coastal states (art.
211). The BWM Convention, entrusts the master and his crew with the
management of ballast water (Rules B-1, B-2 and B-6).?

Safety issues: Many provisions of international conventions focus on
this issue. This is the case for the rules requiring a sufficient number of
crew members (SOLAS, chapter V, regulation 14), and appropriate skills
and qualifications (CMB, art. 2). qualifications (CMB, art. 94.4; ISM, art.
6; STCW) or master’s powers, authority and responsibility in terms of
safety and security. (ISM, art. 5; ISPS, art. 6 chap. XI-2, regulation 8) or
obligations of assistance and salvage obligations (CMB, art. 98; SOLAS,
chap. V, regulation 33; London Conv. London, art. 8 and 10.}

2 G. PIETTE, Droit Maritime, Ed. 2017, Pedone.
3 Ivi.
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We can wonder how these functions will be adjusted to the MASS’s
Master as the French law remains silent on this point.

 Liability:

In the civil liability system, based on the notion of risk and correlatively
on human intervention on ships, the human behavior plays a central role in
the civil liability rules therefore most liabilities, in contract or in tort, are
triggered by a human wrongful act or a negligence, a human breach of rules,
or a human lack of due diligence.

In maritime law, shipowner can be responsible for his own negligence and
for the negligence of his servants which traditionally includes the master and
the crew.

But in this new landscape, where the captain is no longer what he used to
be, where new players are involved and where, at the same time, human is
disappearing in favor of the machine, this will certainly lead to seek other
types of negligence, new responsible players, and associated liabilities of a
different nature.

For fully autonomous ships (level 4) which navigate independently of
human real-time decision making and on the basis of programs, it is difficult
to find room for an assessment of fault — unless the shipowner has failed to
exercise due diligence in his operation and use of the autonomous ships or in
relation to maintenance or software updates — which would probably lead to
use strict liability scheme to cover these new issues.

Two liability systems could be considered in this context of disappearance
of humans in favor of machines: liability for things (C. civ., art. 1242) or
liability for defective products (C. civ., art. 1245 et seq.)

2. Silence on the traditional maritime concepts which rely on or
involve master (and its crew) intervention?

Autonomous ships put on test many traditional maritime concepts which
rely on or involve human intervention on board (Master and the crew) and
the answers brought by French law do not give any clue to know how these
concepts could be adapted (or perhaps discarded).

We can focus on 4 concepts:

* Limitation of liability

Shipowners have for long been entitled to limit their liability.

In the light of the 1976 Convention of London on Limitation of Liability
for Maritime Claims, the question shall be whether the right to limit liability
can be extended to the new actors (technology suppliers such as analysts and
developers and programmers)?

It is reminded that under the LLMC Convention, the persons entitled to
the limitation of liability are shipowners (such term covering the owners,
charterers, managers and operators of the ship) but also « a person for whose
act, neglect or default the shipowner is responsible*» (article 1).

4 Extension to crew and Master (even if in French law since Costedoat case law 2000 «

servants » are protected from claimant actions)
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As we understand from French law the unmanned vessel still has a master,
the limitation would still be justified. There is therefore, in our view, no reason
to deny limitation of liability to the owner of an unmanned vessel without crew

But if we consider that the equipment and system supplier /programmers
monitor the navigation of ships and assume liability for such duties, they
should be entitled to limit the liability as they perform a « work function » on
behalf of the shipowner and could be regarded as his « servants »?

* Nautical fault: exception in the carriage of goods

Under the Hague-Visby rules, the same would apply as all the
circumstances provided to exclude the liability of the carrier would also
exclude that of the master and of each servant of the carrier.

For example, the nautical fault, based on the article IV.2(a) of the Hague-
Visby Rules provides that carrier nor ship shall be responsible for loss
and damage to cargo resulting from “act, neglect or default of the master,
mariner, pilot or the servants of the carrier in the navigation or in the
management of the ship”.

With the new technologies and especially with the use of MASS, we can
wonder if the fault committed in the “management” of the ship through the
MASS shall fall within the scope of provisions of said rules.

However, it is important to remind that historically, the nautical fault
exception was justified on the basis that shipowners lacked the ways to
control their ships by communication on long voyages and so masters had to
act in their own judgement.

I gather that this exemption already controversial could become even
more irrelevant in the context of MASS under permanent communication
and multiple actors (exception in the Rotterdam Rules has been abolished).

* Collision

The collision between sea-going and/or inland navigation vessels flying
the flag of 2 different member states is a fault-based liability « by the fault of
a vessel » (article 3 & 4 Convention 1910) which refers to:

“Human negligence” as a minimum which is heard as a “negligence in
navigation of the ship” or “negligence in the management of the ship.”

The International Regulations for Preventing Collisions at Sea (ColReg
72) refers to :

“Every ship shall at all times keep a proper lookout by sight and sound,
using also all available means appropriate to the prevailing circumstanc-
es and conditions, so as to enable the situation and the risk of collision to
be fully appreciated (Regulation 5).”

“Nothing in these Rules shall relieve any ship, its owner, master or crew
from the consequences of any negligence in the observance of these Rules
or of any precaution required by the ordinary experience of the seafarer
or by the particular circumstances in which the ship is engaged (Regu-
lation 1).”
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The shipowner is liable for his own negligence or vicariously liable for
negligence of his crew and members of his organization.

But in the context of MASS we can wonder whether “fault of the vessel”
could cover fault from the actors who will be part of the decision-making
process.

* Seaworthiness

In its most fundamental sense, providing a seaworthy vessel requires the
vessel being fit for the intended voyage, ‘fit to meet and undergo the perils of
sea and other incidental risks to which of necessity she must be exposed in
the course of a voyage.

Seaworthiness is linked to have a sufficient, efficient and competent crew
and also adequate and sufficient systems on board to address matters that
might be encountered during the relevant voyage.

However, in this context, the question is whether we can adapt this
concept in extending it to the new actors (data users, analysts, developers,
programmers of software operating on MASS) or to limit this notion to the
system (captor, sensor, camera ...)?
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MOBILE OFFSHORE RENEWABLE UNITS:
EXAMINING THE NEED FOR UNIFICATION
OF MARITIME LAW

ALEXANDER SEVERANCE

Mobile Offshore Renewables Units:
Examining the Need for Unification of Maritime Law

CMI Colloguium, Montre 5 June

- - .
As a result of the nomenclature he application of —_— E -
current maritime conventions to MORUs is either =
uncertain or absent in key areas.

R
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Mobile Offshore Renewable Units (“MORUs"):
What are we talking about?

MORUSs: Generating Assets

Floating Wind Turbines Floating Tidal Energy Converters  Floating Wave Energy Converters

MORUSs: Generating Assets (cont.)

Floating Ocean Thermal Energy
Floating Solar Energy Converters  Converters Hybrids
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MORUSs: Auxiliary Units

Floating Grid Integration Systems
(e.g. Floating Substations) Floating 0&M Facilities Floating Measurement Units

Mobile Offshore Renewables Units’ Advantages
Over Other Forms of Renewable Energy

Territorial Advantages Technological Advantages

Thig includes + Floating wind average capacity factors * AMaobile Asset allows:
« Shallow waters where fixed- approaching 60% (va. 40-50% for = New finance structures
bottom feundaticns can't be used fied-bottom offshore) - Asset finance vs. project finance
« Deeper waters (>80m) + Floating Solar can have higher + Charter vs. ownership concepts
production (10-15% vs onshore) - New business models

This can significantly expand the + Tidah+storage/OTEC = baseload + Lease, energy as a service, elc.
usable portion for wind of Producing generation
Coastal State’s EEZ * State as both licensor and property

80% of Europe's EEZ = Greater design standardization? owner of afshore areas

80% of Japan's EEZ + Senal production with lower cost * Further from shore = Less NIMBY

Issues
90+3 of US West Coast & + Fewer expensive installation vessels y
Hawaii (] ... BUT new conflicts?

Some Questions to Keep in Mind When Considering Legal
Challenges to Greater International Deployment of MORUs

What is a Mobile Offshore Renewables Unit,
and is it a “ship’l “sea going ship™ / “vessel” (at Which (and how many) States are party to
least legally for purposes of a relevant that convention?
convention)?

If there is no international convention which:

When, what, and where could something go (i} is applicable to MORUSs, (i) covers the

wrong? While in transit or at site? In whose which have d. and

waters? {iii} is binding on the relevant States, then
which State's domestic law applies?

How does this lack of uniformity & legal

. . inty i MOR '
Is there relevant intemational convention, :""WC';Z':';‘; g:i‘:::,, ORU projects
treaty, or agreement which might apply in Insurability?
those circumstances?

+  Bankability?
«  LCoE?
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Floating Wind Turbines:
Floating Towards the Future

The Roots of Floating Wind (Hulls) Are Found in the
Floating Facilities of the Offshore Oil & Gas Sector...

...Adapted for the Specifics of the Offshore Wind Sector.
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How Big Are Floating Wind Turbines?

Now imagine a wind farm of 50...100...150...or even 200 FWTs.
1,5 GW wind farm = 100 x 15 MW WTGs, over ~500km?

Unlike Fixed-bottom Turbines, the Assembly of Floating
Wind Turbines is Typically in Harbour

o

Once mechanically complete, they are towed to site.
Consequently, Floating Wind Turbines must be mobile.
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Is MORU Mobility Closer to an “Installation” or a “Ship”?

Leased or Chamesed

Commarsial Grid- Commarcial Grid- Microgrid-Connected MOR Linits & Arrays:
- Potectially Shorter
Project Lifetma ! Lease

connected MORL conmected MORU
Asrarys:

5o yeur Project

= Dusconnecton
planred and relatrely
s

Installations

Flaating 04G Leased and Mobue Oftshore Traditicasl
Prosustion Charte v - Merchant Vessels
Platicems: Tradtional Power

endlassly circhng
Globe

ships & Power

icuit

mes in Matime

(i) builtin a shipyard and stered under the laws of a Flag State;
(ii) upon completion, re-re ed in a second Flag State;
(iii) towed through a third state's territorial sea and EEZ;
ored and operated by its owner in a fourth state’s EEZ;
ced by offshore worl rom fifth and sixth states;

(vi) towed to a seventh state's port for repairs before returning to the fourth state’s EEZ to resume
operation;

fil) sold to a new owner, who repowers the MORU with updated generating equipment, prior to
refl ing it in an eighth state;

ii) leased by that owner to an offshore developer/lessee, who deploys and operates the
r MORU in a ninth state's waters for the remainder of its operational life; and

(ix) decommissioned and broken up in a tenth state

Where in the World Will You Find Floating Wind Turbines?

w
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Rapidly increasing government ambitions

Some headlines

North Sea nations target 260 GW offshore in ‘windiest locations on the globe’

. G 1y, Denmark, Netherlands and Belgium sign €135 Billion Offshore Wind Pact
Dutch set vast 70 GW offshore wind target 'to electrify large part of Netherlands'

‘Cross border collaboration key”: Baltic Sea countries target 20 GW offshore wind by 2030
Norway Launches 30 GW by 2040 Offshore Wind Investment Plan

Spain Targets up to 3 GW of Floating Wind by 2030

US sets 15 GW Floating Wind Target for 2035

South Korea unveils EUR 27 Billion Floating Wind Project

Pilots to gear up "hundred-fold growth' in Chinese floating wind power to 2026: Westwood
China starts building a 1 GW floating offshore wind project in Hainan

Three Distinct Floating Wind subsectors evolving...

ays connected to onshore  Small Arrays connected to offshore  gffshore Power-to-X
O&G Installations

United Kingdom

2732930

Brmany 2022 028 B 7 101,978
Medneranasn 203 a5 B B 203,950
Gota City 2021 0016 =] 1 6,526
Untsira Need 2023 15 10 611,850
7 2023 1007 es7 408,000

= The Netherlands has also announced a 3GW offshore floating solar auction
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Estimates

Bloomberg MEF 53 E 353 2 208 E 1383 8525110
4C Offshore (1] n £33 3,263 300 30 o 2533 15,500,200
Operationsl

Rystad Enorgy 130 A BT 5,302,700 0.0 A 4,000 24,474,000
Unciear stage

4C Offshors “o 8 33 5,110,600 460 B 3,067 18,763,400
Instatation commanced

GWEC Floating 165 i 1.100 6.730.350

Otfshere Wind Report

{March 2002)

GWEC Oftshors 188 o 1260 1109310

{Huna 2022)

WG 128 B 5,046 338 412 2748 18815678
MEAN 135 200 5,506 650 20 2800 17131800

Mobile Offshore Renewable Units
and Maritime Conventions

Inevitably, Bad Things Will Happen...

MORUs will be towed to foreign waters and ports
Ownership and creditor rankings will be contested
Contractual breaches and defaults will be committed
Arrests will be attempted

Bankruptcies will result

Accidents and environmental inci will occur
Criminal acts will be (allegedly) perpetrated
Collisions, allisions, and losses will happen

The Kraken will ele;

But then what?
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An Incomplete List of Potential Sources of MORU Claims
and Disputes in the future...

Assartion of Maritime Disputes over Crvil
Liens Jurisdiction

Collisions, Allisions, e Salvage claims.
and Losses

“at lnas! thies MORUs
harvs ik 80 tar

o the University of Turin, 1860

Ship nomenclature as it relates to
conventions

Is a MORU (legally) a “ship”, “vessel”,
or something else, for purposes of
each of the following conventions?




312 CMI YEARBOOK 2023

Parallel Session I11.2 - MORU

Registration of MORUs

UN Convention on the Law of the Sea

Description of craft within scope:
The terms “ship”, “artificial island” and “Installation” are used throughout UNCLOS, but are undefined.

tatw Aagapas com

UN Convention on Conditions for Registration of Ships

Description of craft within scope:
“any self-propelled seagoing vessel used in intemational seabome trade for the transport of goods, passengers, or both with the
exception of vessels of less than 500 gross registered tons.”

Are MORUSs currently within scope?

M re neither self-

tatw Aagapas com



PART II - THE WORK OF THE CMI 313

Alexander Severance

Convention relating to Registration of Rights in Respect
of Vessels under Construction
1967 (NOT YET IN FORCE)

Description of craft within scope:
“Vessel" is undefined

Are MORUs currently within sc

Maybe

Notes

eatw hagigas. com

Mortgages of, and Maritime Liens, on MORUs

I rem non p collateral rights

Cape Town Convention on International Interests in
Mobile Equipment

2001) (85 Contracting States

Description of craft within scope:

Under article 2(1), an “international interest” is an interest, constituted under Article 7, in a uniquely identifiable object of a category of
such objects listed in paragraph 3 and designated in the Protocol.

Paragraph 3 references (i) aiframes, aircraft engines, and helicopters; (i) raltway rolling stock; and (iil) space assets

Are MORUs currently within s
Although there hav

eatw hagigas. com
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Uniform and Internationally Enforceable 2 ?
Legal Regimes (e.g. Binding Conventions) Reduce
Legal Uncertainty and the Cost of Cross-border Capital

The Cape Town Convention & Aircraft Protocol’s effect on cross-border aircraft finance

asis points (e

tsan
casted $2 Trillion global demand for aircraft

International Convention for the Unification of Certain
Rules of Law relating to Maritime Liens and Mortgages

Description of craft within scope:
“Vessel” is undefined

Are MORUSs currently within scope?

Maybe:

Notes

Beijing Convention on the International Effect of Judicial
Sales of Ships
l.)e.s.criﬁ.t'ion.of cﬁft .v.vithin scope:

“Ship’ means any ship or cther vessel registerad in a register that is open to public inspection that may be the subject of an amest
or other similar measure capable of leading to a judicial sale under the law of the State of judicial sale”

Are MORUSs currently within scope?

dy, although maybe an unequivocal yes is premature,

and the Republic of th shall Islands. Query
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Convention for the Unification of Certain Rules relating to
Arrests of Sea-going Ships

Description of craft within scope:
“Ship” is undefined.

Are MORUs currently within scope?
Maybe

International Convention on Arrests of Ships

Description of craft within scope:
“Ship” is undefined,

Are MORUs currently within scope?
W

Notes
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Collisions, Allisions, and MORUs

Convention for the Unification of Certain Rules of Law
with Respect to Collisions between Vessels

Description of craft within scope:
“Sea-going vessel” is undefined

Are MORUSs currently within scope?

Maybe:

Notes

International Convention for the Unification of Certain
Rules Relating to Civil Jurisdiction in Matters of Collision

Description of craft within scope:
“Sea-going vessel” is undefined

Are MORUSs currently within scope?
Maybe..
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Convention on the International Regulations for
Preventing Collisions at Sea

(1972) (164 sctin 5

Description of craft within scope:

“Vessel includes every description of water craft, including craft and . used or capable of being used as
a means of transportation on water.”

Are MORUs currently within scope?

at le: artially.

Other Safety Rules and MORUs

International Convention for the Safety of Life at Sea

Description of craft within scope:
“Ship” is not defined,

Are MORUs currently within sco

(partially).

At the

o




318

CMI YEARBOOK 2023

Parallel Session I11.2 - MORU

Chap. IX of SOLAS 1974, implementing International
Safety Management Code (ISM Code)

Description of craft within scope:
Although the criginal limited its application to MODUs and certain classes of ship, the revised 1ISM Code may now be applied to all
ships.

Are MORUSs currently within scope?
Ma 3

Notes

The ISM Code and MODU Code, and subsequent amendments on the application of those to to mobile offshore drilling
units, were not applicable to MORUs. However, the revision suggests it may be applied to all “ships”, begging the
question of whether and to what extent the ISM Code, LL 1966 and SOLAS should be extended to MORUS.

[p— P

Chap. XI-2 of SOLAS 1974, implementing International
Ship & Port Facility Security Code (ISPS Code)
Déscription of craft within scope:

The ISPS Code forming part of Chapter X1-2 of SOLAS includes MODUs within the meaning of the baseline SOLAS term “ship,” but
does not mention MORUS.

Are MORUSs currently within scope?

Mo. Even for e requiremen lled remains.

[p— pe

Code for the Construction and Equipment of MODUs
(MODU Code)

Description of craft within scope:
“Mobile offshore drilling unit™.. [(MODWU) or unit] is a vessel capable of engaging in drilling operations for the exploration for or
exploitation of resources beneath the seabed such as liquid or gaseous hydrocarbons, sulphur or salt.

Are MORUSs currently within scope?

Mo.

[p— a8
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End of Life Issues: Salvage, Wreck Removal, and
Recycling of MORUs

International Convention on Salvage

ontracting States

Description of craft within scope:
Vessel means any ship or craft, or any structure capable of navigation.”

Are MORUs currently within scope?

ling un

International Convention on Removal of Wrecks

Description of craft within scope:

“Ship’ means a seagoing vessel of any type whatsoever and includes hydrofoil boats, aircushion vehicles, submersibles, floating
craft and floating platforms, except when such platforms are on location engaged in the , exploitation or p of
seabed mineral resources.”

Are MORUs currently within scope?

eatw hagigas. com
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International Convention for the Safe and
Environmentally Sound Recycling of Ships

Description of craft within scope:

“Ship” means a vessel of any type whatsoever operating or having operated in the marine environment and includes submersibles,
fioating craft, floating platforms, self elevating platforms, Floating Storage Units (FSUs), and Floating Production Storage and
Offleading Units (FPS0s), including a vessel stripped of equipment or being towed

Are MORUSs currently within sc

et BagRps com

Limitations of Liability and MORUs

et Sagapas om

Convention on Limitation of Liability for Maritime Claims

Description of craft within scope:
“Ship” is undefined.

Are MORUSs currently within scope?

oiting the natural re
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Protocol of 1996 to Amend the Convention on Limitation
of Liability for Maritime Claims

Description of craft within scope:
As per LLMC 1976,

Are MORUs currently within scope?

Maybe

Environmental Liabilities and MORUs

International Convention on Civil Liability for Bunker Oil
Pollution Damage

Description of craft within scope:
““Ship’ means any seagoing vessel and seabome craft, of any type whatsoever”

Are MORUs currently within scope?

Yes.*

Notes:

ome amount of petroleum prods

applicable limitation of Kability under a national or international regime [e.g. LLMC
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Convention on Liability for Damage in Connection with
the Carriage of Hazardous & Noxious Substances at Sea

Description of craft within scope:
“Ship means any seagoing vessel and craft, of any type

Are MORUSs currently within scope?

e . . .

Notes

materials and artich

Criminal Jurisdiction and MORUs

Convention for the Unification of Certain Rules Relating
to Penal Jurisdiction in Matters of Collisions or Other
Incidents of Navigation

1952) (68 Contracting states

Description of craft within scope:

“Sea-going ship” is undefined

Are MORUSs currently within scope?
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Convention for the Suppression of Unlawful Act against
the Safety of Maritime Navigation
l}cscrip.tio;a of .l:ra.ft vlvith.in scope:

“Ship’ means a vessel of any type whatsoever not permanently attached to the sea-bed, including dynamically supported craft,
submersibles, or any ether loating crafl.”

Are MORUs currently within scope?

Maybe

manently attached to the sea-bed” for purposes of SUA 188

Protocol for the Suppression of Unlawful Acts against the
Safety of Fixed Platforms located on the Continental Shelf

Description of craft within scope:

Extends application of Art. 5,7, and 10-16 of SUA 1988, mutalis mutandis, in relation specified offences “on board or against fixed
platforms located on the continental shell™, In this context, “fixed platform’ means an artificial island, installation of structure
permanently attached to the sea-bed for the purpose of exploration or exploitation of resources or for other economic purposes.”

Are MORUs currently within scope?
N

Notes:

U “permanently

UNFCCC, Paris Agreement NDCs, and (flagged) MORUs
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Summary

Convention In force? Applicable Cenvention In force? Applicable

MOOU Code @

Ssbhage 1589

rock remaval 2007

Aarest of ships 1
Aarest of ships 1
Celision 1910

c et
1952

COLRES 1972

"

Three possible routes to bring MORUs
into the traditions of Maritime Law

Draft a new
Amend the existing Multi-topic MORU
4 Convention from Scratch the CMI has already done

me Convent

* Pros + Pros + Prior CMI work on a O&G MOU

- Would limit emergence of Mot limited by pror cutcomes Convention:
divergent threads in how *Grand Bargain® possible + From late 19705 o 2001
traditional ships and MORUSs are .
treated Either you ane in or you ane out + Adapt CMI work to reflect renewables

specifics:

+ Greatest familarity: the + Cons
Conventions are known to Completely untamiliar to bar, e.g. environmental risk less
aritierie bar. banks banks » Pros

+ Cons Takes the greatest amount of + Mot starting from scratch

affort. with potentially least
chance of SUCCEss.

Repeats work already done.

+  Amendment processes vary. Within existing traditions = mone
Fasriiar to mantime bar, banks
Least amount of effort shor of
nething.

Convention Parties vary widely
No “grand bargain” between
stakeholders possible.

The CMI’s prior work and MORUs

Veu us.
Vs vas
You
Vas Yes Yon
es s
Yeu Yos
Nou Ves
Yeu Yoo vos
Ve s
You Yor "

scre e sreors oo
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If you would like to read a bit more...

e Wt

i chagupes com a7

e g oom s

Appendix 1 - Briefly about DLA Piper’s Offshore Wind
Experience

o chagupes com ]
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Our Offshore Wind Practice

ELROPE

AT
aerica ¥

Awards and Recognition
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Alexander Severance

Severanca’s evergy and renwaties practics has 8 special focus on fosd and flosting oshore wind projects. e han

Consranl with Ssprmarss Garasa Renewabln Energy &5, shorw T

provsed pr suppor and negobated Ramencek ageemants

i sarvice anc minionnce sgresmant e relted 3 Bpo0rieg Kirsements o ha e ofncrs
obe

Gallopar (LK)
Gode Wind 1 &2
Westermesrwind (NL

DL ).

Hywind Tampan (
and oihers.

MARi-yaar, MUS-project sUpSly and sance Famework agr

- i-projesct, glotaal furtane supply-0ny Sramewnrk agresments.

joar, Mu-project supsfy and sarvice Famework agresment

hoating wind turtines

- jsar_ musi-project. musjurisdictional supoly and service ramewon agroement

Severance, Alexa
Registerable, Fi
Maritime Law Journal, Vol 39, Mo,

der and Sandgre
Fiaking Security b

2014, Available at SSRN: b

Osfshore Ranewables Unit Convertion?, Tutane Marime Law Jourmal Val. 45, No. 2, (2021), Available
at S5RN; X

al 1 (202

n, Part 11 A
0 L

0 Rimirwabios Uit
il SSAN

3 Severance, Alexandes, Mare Incognitum, Part I: Do Wae Now Need (o at least Discuss) a Mobie

A Rystad Enarg 0
6 ] Mishore, Flcas qu'\d Progress Update:HZ 2022
Fioating Offshare Wind—A Gicbal Opportunity
C, Global Ctsha md Report 2022

310 Predictions for 2022

E BicomberghEF,

paper are meant only a5 & rough praxy for the purposes of a high level understanding of palensally
regisierable ions, and i based on the ollowing general assumptions: (i) most icatng wind furbines
2 of @ singhe W
{ii} 4068 MW per MW {basad on a simpla avaraga of tha ksted waight par MY
semisubmarsiblo flaating wind turbines spocified in th “Technology Tracknr” sk {p 39
roport), These assumptions in no way preclude the use of ceher fcating wind turbing hull sna:«u
{inchuding spars, tension leg plasiorms., of barges| of il made of cther matenals (0.9, concrete)
which woadd ingitably result in different figures.

7 Please nate that the assumed fons of dsplacement per MW in the table above and the text of this

wil cons

/G mountedd an a stnel som-susmarsbie foundaton (3 common desgn); and
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WATER COLUMN STRUCTURES GOVERNANCE
— THE CHALLENGE

WILLIAM SHARPE

* Problems enca £:
E d: overlappin

Of 26 nations surveyed in 2015:

| Federal

Provincial

Municipal

Energy regulators

Public works authorities

Environmental regulators

Hydrographic authorites

Special purpose agencies

Coast guards

Tariff and royalties regulators
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JURISDICTION

UNCLOS Exclusive Economic Zone and Area

Art. 56.1 - coastal state - establishment and use of artificia
slands installations & structures

Arts 56.2, 78 - no unjustifiable interference with rights and
Huties of other states e.g. freedom of navigation

Art 87 - Freedom to construct high seas artificial islands
Art 167 - No sovereignty over installations in the Area

Annex Il - Basic Conditions of Prospecting, Exploration
bnd Exploitation (in the Area)

COMPLIMENTARY
HOLISTIC
PUBLIC
PREDICTABLE
PREVENTIVE
- INCREMENTAL PRESCIPTIVE RESPONSE

APPLICATION

Ownership
Financing
Civil Jurisdiction

Penal Jurisdiction

Safety of Navigation
Environmental Responsibility
Occupational Health and Safety
Removal

Stakeholders Remedies
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_IOwnership & Financing

Applicable only outside UNCLOS Area

No stateless structures

Security of ownership over useful life

Ownership and mortgages registerable

Identified and responsible regulator

Known risk management environment for creditors
Capetown Convention model - international registry

Civil & Penal Jurisdiction

Coastal state and/or state of registry and /or
multinational or international agency

Role of International Seabed Authority

Clear application of laws

Spatial and subject matter power of a) courts to
adjudicate and b) power of regulators to regulate
No double or multiple jeopardy

Contractual choice of law permissible?

Safety of Navigation & Removal

Construction, positioning and emplacement

Safe draft for passage of vessels above

Charting, marking and lighting

Helicopter and submersible interfaces

Prevention of unauthorised uses
structures

Dismantling and removal
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Environmental & Occupational Responsibility

= Flexible application of preventive principle to new
technology

» Should older emplaced/ positioned technology be
grandparented as standards evolve ?

» Rights of worker and non-worker structure occupants
to safe space

= Safety plans & response plans

» Evacuation and rescue standards

Stakeholders Remedies

Secured financiers remedies - what to bite on ?
» Responsibilties of receivers and trustees
= Compensation for expropriation?
= Structure workers access to OH&S, workers’
compensation and union organization
= Goods and services suppliers remedies
= Interface of remedies with responsible regulator - the
EEZ state - the flag state - the International Seabed
Authority
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THE CONCEPT OF SEAWORTHINESS IN THE
CONTEXT OF ARCTIC SHIPPING: REASONABLY
FIT IN ALL RESPECTS?

Seamus RYDER

The Concept of Seaworthiness in the Context of Arctic Shipping:
Reasonably Fit in All Respects?

Seamus Ryder

Agenda

= Concept of Seaworthiness and its application in Marine Contracts
= Hazards of the Arctic
* Unigue Requirements for shipping operations in the Arctic

» Discussion on seaworthiness and risk distribution of Arctic voyages
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Seaworthiness

Generally described as “a ship that is reasonably fit to confront the perils of the sea™

Seaworthiness is a relative or "dynamic” term and is defined with reference to the
vessel's cargo, its intended voyage, hazards likely to be encountered and the vessel's
ability to withstand those hazards?

The features of a seaworthy vessel change over time as more advanced navigational
equipment and technology become available.

The notion of seaworthiness now underlines almost all aspects of private maritime law

Carriage of Goods Contracts

Hague -Visby Rules, Article Ill:

"The carrier shall be bound, before and at the beginning of the voyage, to exercise
due diligence to:

(a) make the ship seaworthy;
(b) properly man, equip and supply the ship;

(c) make the holds, refrigerating and cool chambers, and all other parts of
the ship in which goods are carried, fit and safe for their reception,
carriage and preservation.”s

Marine Insurance Contracts

37 (1)There is an implied warranty in every voyage policy that, at the commencement of the
voyage, the ship will be seaworthy for the purpose of the particular marine adventure insured.

(2) Where a voyage policy attaches while the ship is in port, there is an implied warranty in the
palicy that the ship will, at the commencement of the risk, be reasonably fit to encounter the
ordinary perils of the port.

{3) Where a voyage policy relates to a voyage performed in different stages during which the
ship requires different or further preparation or equipment, there is an implied warranty in the
policy that, at the commencement of each stage, the ship is seaworthy for the purposes of that
stage.

(4) There is no implied warranty in any time policy that the ship will be seaworthy at any stage of
the marine adventure, but where, with the privity of the insured, the ship is sent to sea in an
unseaworthy state, the insurer is not liable for any loss attributable to unseaworthiness.

(5) A ship is deemed to be seaworthy if it is reasonably fit in all respects to encounter the
ordinary perils of the seas of the marine adventure insured.”s
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Unique Hazards of the Arctic

The hazards to which Arctic shipping is exposed presents significantly higher risks
than in most other trading regions, such as®:

* Poor weather conditions and the relative lack of good charts ,communication
systems and other navigational aids pose challenges for mariners.

The remoteness of the area makes rescue or clean up operations difficult and
costly.

Extreme cold temperatures may reduce the effectiveness of numerous
components of the ship, including deck machinery and emergency equipment.

When ice is present, it can impose additional loads on the hull, propulsion
system and appendages.

Shipping Safety
Control Zones

Unique Requirements

Ships intending to operate within Canadian Arctic waters are subject to certain
unique requirernents in addition to those common to vessels operating elsewhere
inCanada, such as ®

= The Arctic Waters Pollution Prevention Act (AWPPA)
= The Arctic Shipping Safety and Pollution Prevention Regulations, which contain a
range of safety and pollution prevention requirements and also incorporates:

= the International Code for Ships Operating in Polar Waters (Polar Code), with
the addition of Canadian modifications to ensure that strict safety measures
and discharge requirements are maintained.

= SOLAS Chapter XIV "Safety Measures for Ships Operating in Polar Waters”
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The Polar Code

* Goal of the pelar code is “to provide for safe ship operation and the protection of the polar
environment by addressing risks present in polar waters and not adequately mitigated by other
instruments of the organization”. 9

= The polar code addresses a wide range of requirements concerning maritime safety, including **

Design: ice strengthened hull, materials suitable for polar temperatures, varying structural
requirements based on thickness of ice, stability considering ice accretion

Equipment: special equipment for ice removal, fire safety & lifesaving equipment operable in
cold temperatures, thermal protection

Operations: navigational aids for ice conditions

Crew: advanced training for ice infested waters

Er | protection: prohibits or strictly limits discharges of oil, chemicals, sewage,
garbage, food wastes and many other substances.*

+ Affected vessels are required to be surveyed and certified according to the polar code and to be
issued the Polar Code Certificate =

Seaworthiness and the Polar Code

For a vessel entering Arctic waters, can it be concluded that non-compliance with the
Polar Code constitutes unseaworthiness for the purposes of the implied warranty in a
marine insurance contract?

The answer should be in the affirmative if non-compliance with the Polar Code leads to

the vessel not being fit in all respects for its intended purpose, namely, traversing the
waters of the Arctic. 2

Concept of
Seaworthiness
and the Arctic
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Risk Distribution

= How will risk be assumed or distributed in a maritime contract involving an
Arctic voyage?

THANKYOU

References

1 Canadian Maritime Law, Aldo Chircop, 2™ ed, pg. 72
2 |bid

3 supra note 3, pg. 507

4 Marine Liability Act, Schedule 3, Art 1l

5 supra note 1, 5. 37(1)-(5)
6 international C. Ships Oper
7 Supra note 3, pg. 1010-1011

ting in Pola

ers (Polar Code) (imo.org)

8 https:/iwww.rcaanc-cirnac.ge.calena/1648145733596/164814 5784817

g9 Polar Code Ship Safety - Infographic_smaller_.pdf (imo.org)

10 ibid

11 Milestone for polar protection as compre hip regulations come inta force
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12 supra note 3, pg. 997

13 "Legal Regime of Marine Insurance in Arctic Shipping: Safety and Environmental
Implications®, Proshanto K. Mukherjee and Huiru Liu, pg. 209
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PASSENGER RIGHTS AND RISKS IN THE
CANADIAN ARCTIC AND THE “ADVENTURE
TOURISM” EXCEPTION

SiMoN LEDSHAM

Passenger Rights and Risks
in the Canadian Arctic

and the "Adventure Tourism"
Exception

Simon Ledsham

CMI Colloguium 2023
Maontreal, QC

Stikeman Elliott

Outline » Arctic trends and risks
» Relevant Canadian legislation
» lllustrative cases

» The “Adventure Tourism” exception
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Arctic trends and risks

» Decreased ice coverage / longer navigation season
» Increased passenger (and other) traffic

» Shore excursions

» Limited surveys / incomplete charts

» Limited SAR capabilities

» Sparse infrastructure (e.g., hospitals)

Relevant Canadian legislation

» Arctic Waters Pollution Prevention Act
> Arctic Shipping Safety and Pollution Prevention Regulations

» Canada Shipping Act, 2001
> Northern Canada Vessel Traffic Services Zone Regulations

» Marine Liability Act

> Regulations Respecting Compulsory Insurance for Ships
Carrying Passengers

lllustrative cases

» Adventurer Owner Ltd v. Her Majesty The Queen in Right of
Canada, 2017 FC 105 (CanLll) (The Clipper Adventurer)

» 2018 grounding of the Akademik loffe
» Crystal Serenity’'s 2016 Northwest Passage cruise
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Salvage of the Clipper Adventurer

. (Mitps o

The “Adventure Tourism” exception

» Marine Liability Act, s. 37.1(1):
Exception — adventure tourism activities
37.1 (1) This Part does not apply to an adventure tourism activity that meets the following
conditions:
(a) it exposes participants to an aquatic environment;

(b} it normally requires safety equipment and procedures beyond those normally used in
the carriage of passengers;,

{c) participants are exposed to greater risks than passengers are normally exposed to in
the carriage of passengers;

(d} its risks have been presented to the participants and they have accepted in writing to
be exposed to them; and

(e) any condition prescribed under paragraph 39(c).

The “Adventure Tourism” exception

» Regulations Respecting Compulsory Insurance for Ships
Carrying Passengers, s. 2(2)(a):

Non-application

(2) These Regulations do not apply to

(a) an adventure tourism activity that meets the conditions set out in subsection
37.1(1) of the Act;

[
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The “Adventure Tourism” exception

» An uncertain definition / application
> Parliamentary debates

> Malcolm v. Shubenacadie Tidal Bore Rafting Park Limited,
2014 NSSC 217 (CanLll)

> Distinction with the carriage
* Ship-to-shore transportation
+ Excursions offered by carrier vs. third party

» Policy considerations
> Different level (acceptance) of risk
> Cost / availability of insurance

For more Simon Ledsham
information sledsham@stikeman.com

Stikeman Elliott

The Test for breaking shipowner's right to limit liability:
IMO Conventions

A Unified Interpretation (Ul): The Journey from start to
conclusion

David Bolomini - Intemationsl Group of P&I Clubs’
acorecined rprEsentate o the (MO
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CLAIMS FOR DAMAGE ARISING
IN THE ICEBREAKING CONTEXT:
CONSIDERATIONS IN THE APPLICATION
OF THE COLREGS

Davip CotE'

Presented during the Young Lawyers’ Panel on Arctic Shipping
On 15 June 20232

Overview

This accompanying paper — in no way exhaustive — seeks to highlight certain legal issues that
might arise during a collision with an icebreaking vessel, or other damage caused during an
icebreaking escort or tasking, in light of prophesised increases in Arctic shipping activity in years
to come.

We will review certain Rules of the COLREGS as they are incorporated into or broadened by
Canadian domestic legislation, and then ask how these Rules might be applied to a discussion of
liability in negligence for damage caused in the icebreaking context.

We will then ask how regulations, other government publications, and contracts might vary these
Rules and therefore impact the allocation of risk or liability between icebreakers, escorted vessel,
and passing or by-standing vessels.

! The Author is a maritime and admiralty lawyer practicing with the Department of Justice Canada where he provides advice to the
Canadian Coast Guard and other maritime actors within the Department of Fisheries and Oceans. The view expressed in his panel
discussion and this accompanying paper are his own, and do not represent the views of the Department of Justice Canada, the
Canadian Coast Guard, or the Government of Canada as a whole, unless expressly stated otherwise. Of course, none of the views
expressed in his panel discussion and this accompanying paper are to be taken to constitute legal advice, nor should they be relied
on as such by anyone.

2 With special thanks to Elizabeth Benoy and Yvette Marie Kieran.
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1. Legal Framework

Before we dive in, we will summarily set out the legal framework applicable to liability for vessel
collisions and other claims for damage caused by a ship — both grounded in the law of negligence
in Canada.

A. Common Law of Negligence

Following the consolidation of the Courts of Law, Equity, and Admiralty in the United Kingdom
with the Supreme Court of Judicature Act, 1873 creating what is now the England and Wales High
Court, Canada — which was still legally tethered to the United Kingdom until 1931 and the Statute
of Westminster, (UK), 22 Geo V, ¢ 4, reprinted RSC 1985, App II, No 27 — followed suit by
consolidating the jurisdiction of its Colonial Courts of Admiralty into Canada’s Exchequer Court.
This Court was the predecessor of today’s Federal Courts, and its jurisdiction mirrored and
expanded that of the High Court of Admiralty in the UK (4dmiralty Act, 1934, SC 1934, ¢ 31)°.
Up until the mid-1800s, Admiralty law was considered a form of civilian law practiced by Doctors
of civil law, rather than common lawyers®*.

However, today, no Canadian maritime lawyer would object to the statement that ordinary common
law principles of tort, including negligence, contract, and bailment apply at Canadian Maritime
Law (The Clipper Adventurer, 2017 FC 105 at para 62; aff’d 2018 FCA; 34; leave to appeal to the
SCC denied 2018 CanLlII 113696; citing The Buenos Aires Maru, [1986] 1 SCR 752).

Canadian Maritime Law

“Canadian Maritime Law” is an all-encompassing Federal, common law. In is international and
domestic, and includes conflicts of law rules, partly inherited from English maritime law. It
thereafter supplemented and/or amended by substantial Federal statutory codification, and a
broadening of the Admiralty Court’s jurisdiction. It remains influenced by the old Admiralty law
of civilian origins, as well as today’s civil law practiced in the province of Québec (The Seapace,
2022 FC 575 at paras 28 to 39; see also sections 2, 22, 42, 43, and 44 of the Federal Courts Act,
RSC 1985, ¢ F-7). All the while, it is, in theory, uniform in its interpretation across Canada and the
Canadian Courts, though not always so in practice (see e.g. The Camilla Desgagnés, 2019 SCC
58; or The Ryan’s Commander, 2013 SCC 44).

3 For a fulsome discussion, consult: “Canada’s Admiralty Court in the Twentieth Century”, Arthur J. Stone, (2002) 47 McGill L.J.
511, presented at the 50" anniversary celebration of the Canadian Maritime Law Association in Toronto in June 2001; “The In
Personam Jurisdiction of the Federal Court”, George R. Strathy, (2007) citation missing, Toronto; “Admiralty Jurisdiction and
Canadian Maritime Law in the Federal Courts: The Next Forty Years”, (2011) National Judicial Institute Federal Courts
Education Seminar.

4 “Canadian Interpretation and Construction of Maritime Conventions”, William Tetley, (1991) 22-1 Revue générale de droit 109-
128, 1991 CanLIIDocs 375; “Canadian Maritime Law”, Aldo Chircop et al, (2016) Trwin Law 2" Ed at p 168.
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Elements of the Tort of Negligence

The 5 elements of the classic test for negligence are the following (see e.g. Nelson (City) v Marchi,
2021 SCC 41):

1. The Plaintiff must show the Defendant owed it a Duty of Care;

2. The Defendant must have breached the applicable Standard of Care in the circumstances;

3. Causation: “but for” the Defendant’s breach of the Standard of Care, the Plaintiff would
not have suffered all or part of the harm;

4. Proximity or Remoteness (sometimes called causation at law, as opposed to causation of
fact, above); and

5. Proving Damages (and then apportioning them).

In actions against the Federal Crown, which is a large shipowner, operating the Canadian Coast
Guard fleet and Royal Canadian Navy, certain immunities and other wrinkles apply that parties
should consider (see e.g. sections 2, 3, 4, 5, 7, 14, and 36 of the Crown Liability and Proceedings
Act, RSC 1985, ¢ C-50; see also subsection 43(7) of the Federal Courts Act; or section 2 and 7 of
the Canada Shipping Act, 2001, SC 2001, ¢ 26; and The ex HMCS Fraser, 2010 FC 865).

In collision cases, there is a general acceptance that both ships are likely partly to blame, such that
most litigation focusses on the issue of apportionment of liability between vessels at fault. This
dispenses with the formal discussion of the tort of negligence. However, given not all actions for
damage caused by a ship involve an actual collision, this analysis remains of relevance, in order
to bring the COLREGS into application on particular factual situations.

Before moving on to the legal framework surrounding the Standard of Care in collision and
situations of damage caused by a ship, a quick word on the Duty of Care and the issue of Causation.

Duty of Care

Firstly — unlike under civil law where every person owes everyone around them an obligation not
to harm them (see e.g. article 1457 of the Code civil du Québec, RLRQ ¢ CCQ-1991) — in order to
find someone liable in negligence for harm they caused, a Plaintiff has to show that the Defendant
had to look out for their condition in the first place; in other words, that the circumstances disclose
reasonably foreseeable harm and proximity between the parties in the circumstances sufficient to
establish a duty of care (Donoghue v Stevenson [1932] AC 562 (HL); Anns v Merton London
Borough Council [1978] AC 728 (HL); Cooper v Hobart, 2001 SCC 79; and City of Nelson,
above). However, it has been generally established, as a matter of maritime law, that vessels owe
other users of the maritime highway, so to speak, a Duty of Care (The Hua Lien [1991] 1 Lloyd’s
Rep 309; see also The Dundee, (1823) 1 Hag Ad 109). Accordingly, little time is spent, if ever, on
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this issue before the Courts, though how far inland and to what bordering commercial activity or
peoples that duty extends is likely to see more consideration in the Arctic shipping context.

Causation
Secondly, a word on Causation.

Sometimes, Courts use references to “sole cause” or “last clear chance” (The Clipper Adventurer,
above). Other times, Courts speaks of “proximate cause”, as we would in the marine insurance
context (see e.g Bow Valley Husky (Bermuda) Ltd v Saint John Shipbuilding Ltd, 1995 CanLlII
9867 (NLCA); or CSL Group inc v St Lawrence Seaway Authority, 1996 CanLII 6038 (QCCA)).
And, Courts may speak of “causative potency” while dealing with apportionment of liability
between two or more at-fault vessels, which was a recent focal point of Sir Nigel Teare’s analysis
in The FMG Sydney and The MSC Apollo [2023] EWHC 328).

In The CCGS Samuel Risley et al, 2023 FC 155, the Federal Court recently had to consider the
issue of causation in a negligence action for non-collision damage caused by a ship in an
icebreaking escort context.

In an action filed in the Ontario Superior Court of Justice, the Plaintiff, a small ferry operator
operating a service between the US and Canadian side of the river, alleged that a convoy of five
vessels® lead by the icebreaker CCGS SAMUEL RISLEY, as a result of the icebreaking escort,
caused $6,000,000.00 in damage to its causeway and other associated losses. Specifically, the
Plaintiff alleged the icebreaker broke off large chucks of fast ice which, combined with the effect
to the convoy proceeding at too great a speed, caused that ice to collide with its causeway. The
Owners of the small tugs filed separate, later consolidated limitation actions in the Federal Court®.
It is in this consolidated proceeding that both the Plaintiff and the Convoy shipowners filed for
respective summary judgment: the former on liability of the convoy, and the latter to dismiss the
Plaintiff’s claim.

On summary judgment, Madam Justice Rochester held the Plaintiff, on the balance of probabilities,
could not prove that the ice that damaged its causeway was dislodged by the convoy (The CCGS
Samuel Risley et al paras 86, 92, and 95). More specifically, the Plaintiff could not succeed on
causation by only circumstantially showing that the ice pack may have contributed to the damage
it suffered. Accordingly, as no causation could be shown, there was no reason to examine whether
the conduct of any of the vessels in the convoy fell below the standard of care in the circumstances
(The CCGS Samuel Risley et al para 96).

3 The other vessels were the ATB JOSEPH H THOMPSON (JR); the tug MICHIGAN; the tug BARBARA ANDRIE; and M/V
HERBERT C JACKSON.

¢ Section 32 of the Marine Liability Act, SC 2001, ¢ C-6 gives the Federal Court exclusive jurisdiction in relation to the
declaration and distribution of a limitation fund established pursuant to the Convention on Limitation of Liability for Maritime
Claims, 1976, as amended 1996.
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This decision highlights the important role that evidence, particularly expert evidence, will play in
claims for damage to moored vessels or other works being passed by an icebreaker and escorted
convoy. It also highlights the diminished favour of the Latin maxim Res Ipsa Loquitur, meaning
“the things speaks for itself”, particularly outside catastrophic vessel collisions. Commercial
interests along the water will have to show more than the mere circumstantial fact that damage has
occurred on/around the time of a passing icebreaker or convoy in order to be able to recover in
damages.

Moreover, Icebreakers break ice; it is in their name. Perhaps these types of situations will more
properly be dealt with through marine insurance and other forms of contractual allocation of risk?

Lastly, the decision leaves for another day the discussion below on the interplay between
icebreakers being in charge of icebreaking escorts as a matter of fact with allocation of risk for
those escorts as a matter of law, under contract or otherwise.

B. The Standard of Care and the COLREGS

In Canada, jurisdiction to legislate and regulate “navigation and shipping” is a federal head of
power within the responsibility of the Department of Transport (subsection 91(10) of the
Constitution Act, 1867, 30 & 31 Vict, ¢ 3)". Transport Canada is responsible for the Canada
Shipping Act, 2001, Schedule 1(17) of which lists the Convention on the International Regulations
for Preventing Collisions at Sea, 1972 as being within its regulation-making ambit. Canada is also
a dualistic State, meaning ratification of international conventions alone is insufficient to give
those conventions force of law in Canada®. Accordingly, Canada enacted the Collision Regulations,
CRC, ¢ 1416 which incorporates the Convention text at its own Schedule 1. To these Rules are
added “Canadian Modifications”. Combined, this is what we will refer to as the Canadian
“COLREGS?” through the panel and this accompanying paper.

It is trite law that the Rule 2(a) of the COLREGS, the chapeau of which is “Responsibility”, sets
out the general Standard of Care applicable in the navigation/operation of a ship, namely that of
“good seamanship”. It requires one, and/or a scrutinizing Court’, to ask what behaviour would fall
within the ordinary practice of seamen, or in other words what would have been the conduct of a
reasonably prudent seafarer in the circumstances.

7 See also the maritime matters in subsections 91(7) — Naval Service, 91(9) — beacons, buoys, and lighthouses, 91(11) —
quarantine and maritime hospitals, 91(12) — coastal and inland fisheries, and 91(13) — interprovincial or international ferries of
the Constitution Act, 1867.

8 See also section 12 of the Arctic Waters Pollution Prevention Act, RSC 1985, ¢ A-12.

% With the assistance of a Nautical Assessor, should it so desire, pursuant to subparagraph 46(1)(a)(ix) of the Federal Courts Act,
and Rule 52 of the Federal Courts Rules, SOR/98-106; see also The Federal Danube, [1997] 3 SCR 1278.
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Rule 2 Regle 2
Responsibility Responsabilité

(a) Nothing in these Rules shall exonerate any vessel, or the
owner, master or crew thereof, from the consequences of any
neglect to comply with these Rules or of the neglect of any
precaution which may be required by the ordinary practice of
seamen, or by the special circumstances of the case.

a) Aucune disposition des présentes régles ne saurait exonérer
soit un navire, soit son propriétaire, son capitaine ou son
équipage des conséquences d’une négligence quelconque
quant a I’application des présentes régles ou quant a toute
précaution que commandent 1’expérience ordinaire du marin
ou les circonstances particuliéres dans lesquelles se trouve le
navire.

Each subsequent Rule of the COLREGS is a manifestation of the principle of good seamanship'’.

However, Rule 2(b) of the COLREGS reminds us that blind adherence to the Rules is not
appropriate; the Rules should be departed from where the circumstances require to avoid

immediate danger.

(b) In construing and complying with these Rules due regard
shall be had to all dangers of navigation and collision and to
any special circumstances, including the limitations of the
vessels involved, which may make a departure from these
Rules necessary to avoid immediate danger.

Canadian Modifications

b) En interprétant et en appliquant les présentes régles, on doit
tenir diment compte de tous les dangers de la navigation et des
risques d’abordage, ainsi que de toutes les circonstances
particuliéres, notamment les limites d’utilisation des navires
en cause, qui peuvent obliger a s’écarter des présentes régles
pour éviter un danger immédiat.

One notable example of a Canadian “Modification” to the COLREGS, which could easily see
increased application in an Arctic shipping context, or in the context of icebreaking escorts,

because of the amount of waterfront installations and works that may well grow in support of
commercial development, is Rule 6(c). Rule 6(c) is a Canadian Modification to the Safe Speed
Rule. It stipulates that, within certain waterways such as harbours, vessels passing other vessels or

works, must proceed at such a speed that will not harm that vessel or works — subject always to
applicable Notices to Mariners and NAVWARNS (formerly known as NOTSHIPS)'".

Rule 6(d) stipulates that, where a doubt exists as to whether a vessel or works will be affected by
a wake, speed shall be presumed to be excessive and should be reduced. The burden is thus placed

on the passing, moving vessel.

10 “Boating Law of Canada”, Rui Fernandes, (1989); The Calrossie, [1990] 3 SCR 1273.
' See also section 142 of the new Navigation Safety Regulations, 2020, SOR/2020-216 (replacing the Charts and Nautical

Publications Regulations, 1995, SOR/95-149).
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(c) In the Canadian waters of a roadstead, harbour, river, lake
or inland waterway, every vessel passing another vessel or
work that includes a dredge, tow, grounded vessel or wreck
shall proceed with caution at a speed that will not adversely
affect the vessel or work being passed, and shall comply with
any relevant instruction or direction contained in any Notice to
Mariners or Notice to Shipping.

(d) For the purpose of paragraph (c), where it cannot be
determined with certainty that a passing vessel will not
adversely affect another vessel or work described in that
paragraph, the passing vessel shall proceed with caution at the
minimum speed at which she can be kept on her course.

¢) Dans les eaux canadiennes d’une rade, d’un port, d’un cours
d’eau, d’un lac ou d’une voie de navigation intérieure, tout
navire qui passe un autre navire ou un ouvrage, y compris une
drague, un train de remorque, un navire échoué ou une épave,
doit passer prudemment a une vitesse qui n’aura pas d’effet
néfaste sur le navire ou ’ouvrage dépassé et respecter les
directives ou instructions applicables contenues dans tout Avis
aux navigateurs ou Avis a la navigation.

d) Lorsque, aux fins de I’alinéa c), il est impossible de
déterminer avec certitude que le passage d’un navire n’aura
pas d’effet néfaste sur un autre navire ou sur un ouvrage décrit
audit alinéa, le navire passant doit avancer prudemment a la
vitesse minimale nécessaire pour le maintenir sur sa route.

We now turn to a discussion of some specific Rules, and how those Rules might be further altered

or apply differently in the icebreaking escort context.

2. Icebreaking Collisions and Other Damage Caused by Ships

Not being privy to confidential commercial icebreaking terms, we will use Canadian Coast Guard
icebreaking publications'? as an example of how a collision between an icebreaker and escorted
vessel is regulated, and how normal principles or assumptions as to good seamanship are varied
through the use of terms, contractual or otherwise.

Recall, the Minister of Fisheries and Oceans has a mandate to provide coast guard services,
including icebreaking, which it fulfills acting through the Canadian Coast Guard (see subparagraph
41(1)(a)(iii) of the Oceans Act, SC 1996 ¢ 31).

We will then — assuming a both to blame collision — examine some of the well-known principles
surrounding apportionment of liability and damages, and how those principles may need tempering
in this particular context.

A. Standard of Care, COLREGS, and Special Icebreaking Rules

As we saw above, the Standard of Care that vessels are held to, including during an icebreaking
escort, is informed by the COLREGS.

Icebreaking Service Fee

Pursuant subsection 41(2) of the Oceans Act, the Minister of Fisheries and Oceans should attempt
to provide services such as icebreaking in a cost-effective manner. Furthermore, section 47 of the

12 Generally, see https://www.ccg-gec.ge.ca/icebreaking-deglacage/program-programme-eng.html.
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Oceans Act gives the Minister authority to fix fees for such services. The Minister has done so in
the form of the Icebreaking Service Fee'?, which fee schedule is published in the Canada Gazette'*.

In The Stormont, 2012 FCA 93, the Federal Court of Appeal held that such fees for service could
and did include the Canadian Coast Guard’s standard terms (and conditions) for an icebreaking
escort'®. But, the Arctic is not currently within the scope of application of the fee. Therefore, we
cannot look to those terms and conditions in the context of this discussion.

Ice Navigation in Canadian Waters

However, the Navigation Safety Regulations, 2020 does set out a number of additional publications
that vessels navigating in Canada are deemed to have aboard, read, understood, integrated, etc (The
Clipper Adventurer, above). Notably, paragraph 142(1)(h) of the Navigation Safety Regulations,
2020 requires that vessels assimilate the document “Ice Navigation in Canadian Waters” published
by the Canadian Coast Guard'®.

This publication sets out certain requirements for vessels and places pre-agreed upon duties on the
escorted vessel. We will examine some notable examples below.

Direction not Control

Item 4.6 of “Ice Navigation in Canadian Waters” provides that an escort operation is “under the
direction” of the Commanding Officer of the icebreaker, and that the “fullest cooperation” is
requested. Note the use of under the “direction” rather than “control” of the icebreaker; the Master
of the vessel always retain control, and therefore liability for the conduct of the vessel.

This is similar to the relation between vessels and compulsory pilots, wherein pilot provide advice
but are not technically controlling the vessel (see section 41 of the Pilotage Act, RSC 1985, ¢ P-
14).

Consider the interplay between the statement that the vessel escorted is under the “direction” of
the icebreaker and Rule 2 of the COLREGS set out above.

Further, consider the possibility that restricted visibility — which is common during such escorts —
occurs, triggering the additional requirements of Rule 19 of the COLREGS.

13 Generally, see https:/www.ccg-gee.ge.ca/navigation/marine-services-fees-droits-services-maritime/icebreaking-fees-droits-
deglacage-eng. tml.
14 See https://gazette.gc.ca/rp-pt/p1/2019/2019-06-15/html/notice-avis-eng.html.

15 “Management of the Great Lakes-St. Lawrence Maritime Transportation System”, Mike Piskur, (2018) 42-1 Canada-United
States Law Journal 228, 2018 CanLIIDocs 11124 at p 245.

1 Full publication at https:/waves-vagues.dfo-mpo.gc.ca/library-bibliotheque/347665.pdf.
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SECTION III — CONDUCT OF VESSELS IN
RESTRICTED VISIBILITY
Rule 19

Conduct of Vessels in Restricted Visibility

(a) This Rule applies to vessels not in sight of one another
when navigating in or near an area of restricted visibility.

(b) Every vessel shall proceed at a safe speed adapted to the
prevailing circumstances and conditions of restricted visibility.
A power-driven vessel shall have her engines ready for
immediate manoeuvre.

(c) Every vessel shall have due regard to the prevailing
circumstances and conditions of restricted visibility when
complying with the Rules of Section I of this Part.

(d) A vessel which detects by radar alone the presence of
another vessel shall determine if a close-quarters situation is
developing and/or risk of collision exists. If so, she shall take
avoiding action in ample time, provided that when such action
consists of an alteration of course, so far as possible the
following shall be avoided:

(i) an alteration of course to port for a vessel forward of the
beam, other than for a vessel being overtaken,

(ii) an alteration of course towards a vessel abeam or abaft the
beam.

() Except where it has been determined that a risk of collision
does not exist, every vessel which hears apparently forward of
her beam the fog signal of another vessel, or which cannot
avoid a close-quarters situation with another vessel forward of
her beam, shall reduce her speed to the minimum at which she
can be kept on her course. She shall if necessary take all her
way off and in any event navigate with extreme caution until
danger of collision is over.

Continuous Close Communication

SECTION III — CONDUITE DES NAVIRES PAR
VISIBILITE REDUITE

Régle 19

Conduite des navires par visibilité réduite

La présente régle s’applique aux navires qui ne sont pas en vue
les uns des autres et qui naviguent a I’intérieur ou & proximité
de zones de visibilité réduite.

b) Tout navire doit naviguer a une vitesse de sécurité adaptée
aux circonstances existantes et aux conditions de visibilité
réduite. Les navires a propulsion mécanique doivent tenir leurs
machines prétes a manceuvrer immédiatement.

c) Tout navire, lorsqu’il applique les régles de la section I de
la présente partie, doit tenir diment compte des circonstances
existantes et des conditions de visibilité réduite.

d) Un navire qui détecte au radar seulement la présence d’un
autre navire doit déterminer si une situation trés rapprochée est
en train de se créer et/ou si un risque d’abordage existe. Dans
ce cas, il doit prendre largement a temps des mesures pour
éviter cette situation; toutefois, si ces mesures consistent en un
changement de cap, il convient d’¢éviter, dans la mesure du
possible, les manceuvres suivantes :

(i) un changement de cap sur babord dans le cas d’un navire
qui se trouve sur 1’avant du travers, sauf'si ce navire est en train
d’étre rattrapé;

(ii) un changement de cap en direction d’un navire qui vient
par le travers ou sur ’arriére du travers.

e) Sauf lorsqu’il a été établi qu’il n’existe pas de risque
d’abordage, tout navire qui entend, dans une direction qui lui
parait étre sur I’avant du travers, le signal de brume d’un autre
navire, ou qui ne peut éviter une situation trés rapprochée avec
un autre navire situé sur ’avant du travers, doit réduire sa
vitesse au minimum nécessaire pour maintenir son cap. Il doit,
si nécessaire, casser son erre et, en toutes circonstances,
naviguer avec une extréme précaution jusqu’a ce que le risque
d’abordage soit passé.

Item 4.6.1 of “Ice Navigation in Canadian Waters” provides that the escorted vessel must keep

continuous, close communication with the icebreaker.
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Furthermore, item 4.6.2 of “Ice Navigation in Canadian Waters” provides that the escorted vessel
must provide a list of particulars of said vessel to the icebreaker, and during said disclosure inform
the icebreaker of any issues in operation or manoeuvring that might affect the escort.

Consider the interplay between the statements above and, for example, the requirement to keep a
proper (audio) lookout under Rule 5 of the COLREGS.
Rule 5 Régle 5

Look-out Veille

Every vessel shall at all times maintain a proper look-out by
sight and hearing as well as by all available means appropriate
in the prevailing circumstances and conditions so as to make a

Tout navire doit en permanence assurer une veille visuelle et
auditive appropriée, en utilisant également tous les moyens
disponibles qui sont adaptés aux circonstances et conditions

full appraisal of the situation and of the risk of collision. existantes, de maniere a permettre une pleine appréciation de

la situation et du risque d’abordage.

Keeping a Safe Distance

Item 4.6.3(c) of “Ice Navigation in Canadian Water” provides the escorted vessel has a duty to
maintain a minimum escort distance (see also 4.6.3(e) of “Ice Navigation in Canadian Water”).
Item 4.6.3(d) of “Ice Navigation in Canadian Water” provides that the Commanding Officer of the
icebreaker will state maximum recommended escort distance the escorted vessel should avoid
exiting for risk of become beset.

Consider the interplay between the requirement of the capacity to stop without colliding, at any
kept distance, when going full astern under item 4.6.2, as well as these duties to adhere or keep
minimum, steady, and maximum distance under item 4.6.3. of “Ice Navigation in Canadian Water”
and Rules 7 of the COLREGS on gauging the risk of a collision — when the entirety of an
icebreaking escort could be considered highly at risk of collision.

Rule 7 Régle 7

Risk of Collision Risque d’abordage

(a) Every vessel shall use all available means appropriate to
the prevailing circumstances and conditions to determine if
risk of collision exists. If there is any doubt such risk shall be
deemed to exist.

(b) Proper use shall be made of radar equipment if fitted and
operational, including long-range scanning to obtain early

A) Tout navire doit utiliser tous les moyens disponibles qui
sont adaptés aux circonstances et conditions existantes pour
déterminer s’il existe un risque d’abordage. S’il y a doute
quant au risque d’abordage, on doit considérer que ce risque
existe.

b) S’il y a a bord un équipement radar en état de marche, on
doit I'utiliser de fagon appropriée en recourant, en particulier,
au balayage a longue portée afin de déceler a I’avance un
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warning of risk of collision and radar plotting or equivalent
systematic observation of detected objects.

(c) Assumptions shall not be made on the basis of scanty
information, especially scanty radar information.

(d) In determining if risk of collision exists the following
considerations shall be among those taken into account:

(i) such risk shall be deemed to exist if the compass bearing of
an approaching vessel does not appreciably change,

(ii) such risk may sometimes exist even when an appreciable
bearing change is evident, particularly when approaching a
very large vessel or a tow or when approaching a vessel at
close range.

risque d’abordage, ainsi qu’au plotting radar ou a toute autre
observation systématique équivalente des objets détectés.

¢) On doit éviter de tirer des conclusions de renseignements
insuffisants, notamment de renseignements radar insuffisants.

d) L’évaluation d’un risque d’abordage doit notamment tenir
compte des considérations suivantes :

(i) il y a risque d’abordage si le relévement au compas d’un
navire qui s’approche ne change pas de maniére appréciable;

(ii) un tel risque peut parfois exister méme si I’on observe une
variation appréciable du relévement, particulierement lorsque
I’on s’approche d’un trés grand navire, d’un train de remorque
ou d’un navire qui est a courte distance.

Furthermore, consider the decreased manoeuvrability of escorted vessels within a track, beset by

ice, or in a harbour in need of a breakout tasking!”, and Rule 8 of the COLREGS preferring large,

decisive, and obvious alterations of course.
Rule 8
Action to avoid Collision

(a) Any action to avoid collision shall be taken in accordance
with the Rules of this Part and shall, if the circumstances of
the case admit, be positive, made in ample time and with due
regard to the observance of good seamanship.

(b) Any alteration of course and/or speed to avoid collision
shall, if the circumstances of the case admit, be large enough
to be readily apparent to another vessel observing visually or
by radar; a succession of small alterations of course and/or
speed should be avoided.

(c) If there is sufficient sea room, alteration of course alone
may be the most effective action to avoid a close-quarters
situation provided that it is made in good time, is substantial
and does not result in another close-quarters situation.

(d) Action taken to avoid collision with another vessel shall be
such as to result in passing at a safe distance. The effectiveness
of the action shall be carefully checked until the other vessel
is finally past and clear.

Régle 8

Manoeuvre pour éviter les abordages

a) Toute manceuvre entreprise pour éviter un abordage doit étre
conforme aux régles énoncées dans la présente partie et, si les
circonstances le permettent, étre exécutée franchement,
largement a temps et conformément aux bons usages
maritimes.

b) Tout changement de cap ou de vitesse, ou des deux a la fois,
visant a éviter un abordage doit, si les circonstances le
permettent, étre assez important pour étre immédiatement
pergu par tout navire qui 1’observe visuellement ou au radar;
une succession de changements peu importants de cap ou de
vitesse, ou des deux a la fois, est a éviter.

¢) Si le navire a suffisamment de place, le changement de cap
a lui seul peut étre la manceuvre la plus efficace pour éviter de
se trouver en situation trés rapprochée a condition que cette
manceuvre soit faite largement a temps, qu’elle soit franche et
qu’elle n’aboutisse pas a une autre situation trés rapprochée.

d) Les manceuvres effectuées pour éviter ’abordage avec un
autre navire doivent étre telles qu’elles permettent de passer a
une distance suffisante. L’efficacité¢ des manceuvres doit étre

17 Rule 3(f) of the COLREGS sets out a definition of “vessel restricted in their ability to manoeuvre”, which does not expressly
include icebreakers engaged in icebreaking activities, or vessel escorted, beset, or in the process of being broken-out.
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attentivement contrélée jusqu’a ce que l’autre navire soit

(e) If necessary to avoid collision or allow more time to assess ., . .. i .
définitivement paré et clair.

the situation, a vessel shall slacken her speed or take all way

off by stopping or reversing her means of propulsion. . . . - .
Y siopping e prop ¢) Si cela est nécessaire pour éviter un abordage ou pour laisser

plus de temps pour apprécier la situation, un navire doit réduire
sa vitesse ou casser son erre en arrétant son appareil propulsif
ou en battant en arriere au moyen de cet appareil.

() (i) A vessel which, by any of these Rules, is required not to
impede the passage or safe passage of another vessel shall,
when required by the circumstances of the case, take early
action to allow sufficient sea room for the safe passage of the

ther vessel f) (i) Un navire qui, en vertu de I’une quelconque des présentes
0f T Vi .

régles, est tenu de ne pas géner le passage d’un autre navire ou
de permettre son libre passage doit, lorsque les circonstances
I’exigent, manceuvrer sans tarder afin de laisser suffisamment
de place a I’autre navire pour permettre son libre passage.

(ii) A vessel required not to impede the passage or the safe
passage of another vessel is not relieved of this latter
obligation if approaching the other vessel so as to involve risk
of collision and shall, when taking action, have full regard to

ii ire qui est tenu d s géner le passage d” t
the action which may be required by the rules of this Part. (i) Un navire qui est tenu de ne pas géner le passage dun autre

navire ou de permettre son libre passage n’est pas dispensé de
cette obligation s’il s’approche de 1’autre navire de telle sorte
qu’il existe un risque d’abordage et il doit, lorsqu’il effectue
sa manceuvre, tenir diment compte des manceuvres qui
pourraient étre requises en vertu des régles de la présente
partie.

(iii) A vessel the passage of which is not to be impeded remains
fully obliged to comply with the rules of this Part when the two
vessels are approaching one another so as to involve risk of
collision.

(iii) Un navire dont le passage ne doit pas étre géné reste
pleinement tenu de se conformer aux régles de la présente
partie lorsque les deux navires se rapprochent 1’un de 1’autre
de telle sorte qu’il existe un risque d’abordage.

Moreover, certain icebreaking taskings relate to harbour breakout. In those circumstances, an
icebreaker will come into deliberate close-quarters with the beset vessel requesting the assistance.
Risk of collisions in close-quarters, with limited manoeuvrability, is significantly higher. Looking
beyond the public context to activities by and between commercial parties in the Arctic, perhaps
allocation of risk as a matter of contract, for example knock-for-knock clauses, could be used by
industry? Perhaps indemnity might be read-in, as a result of the acceptance of risk by the requesting
vessel?

Holding a Safe Speed

Item 4.6.3(i) of “Ice Navigation in Canadian Waters” provides an escorted vessel must maintain a
speed fast enough not to become beset by ice, but not so fast as to cause itself damage from
colliding with ice packs. The speed will be affected by the concentration of ice in the area, with
higher concentration requiring shorter distance between vessels and higher speeds, both of which
are determined by the Commanding Officer of the icebreaker (see also 4.6.3(f) of “Ice Navigation
in Canadian Waters”).

Consider the interplay between these requirements and Rule 6 of the COLREGS requiring a vessel
to consider a number of factors in order to determine safe navigating speed. Furthermore, recall
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Rule 6(c) of the COLREGS set out above, and the effect of vessels moving through and displacing
dense ice at high speeds on commercial or other interests on the waterfront.

Rule 6

Safe Speed — International

Every vessel shall at all times proceed at a safe speed so that
she can take proper and effective action to avoid collision and
be stopped within a distance appropriate to the prevailing
circumstances and conditions.

In determining a safe speed the following factors shall be
among those taken into account:

(a) By all vessels:
(i) the state of visibility,

(ii) the traffic density including concentrations of fishing
vessels or any other vessels,

(iii) the manoeuvrability of the vessel with special reference to
stopping distance and turning ability in the prevailing

conditions,

(iv) at night the presence of background light such as from
shore lights or from back scatter of her own lights,

(v) the state of wind, sea and current, and the proximity of
navigational hazards,

(vi) the draught in relation to the available depth of water.
(b) Additionally, by vessels with operational radar:

(i) the characteristics, efficiency and limitations of the radar
equipment,

(ii) any constraints imposed by the radar range scale in use,

(iii) the effect on radar detection of the sea state, weather and
other sources of interference,

(iv) the possibility that small vessels, ice and other floating
objects may not be detected by radar at an adequate range,

(v) the number, location and movement of vessels detected by
radar,

Régle 6

Vitesse de sécurité — International

Tout navire doit maintenir en permanence une vitesse de
sécurité telle qu’il puisse prendre des mesures appropriées et
efficaces pour éviter un abordage et pour s’arréter sur une
distance adaptée aux circonstances et conditions existantes.

Les facteurs suivants doivent notamment étre pris en
considération pour déterminer la vitesse de sécurité :

a) Par tous les navires :
(i) la visibilité;

(ii) la densité du trafic et notamment les concentrations de
navires de péche ou de tous autres navires;

(ili) la capacitt de manceuvre du navire et plus
particuliérement sa distance d’arrét et ses qualités de giration
dans les conditions existantes;

(iv) de nuit, la présence d’un arriére-plan lumineux tel que
celui créé par des feux cotiers ou une diffusion de la lumiére
des propres feux du navire;

(v) I"état du vent, de la mer et des courants et la proximité de
risques pour la navigation;

(vi) le tirant d’eau en fonction de la profondeur d’eau
disponible.

b) De plus, par les navires qui utilisent un radar :

(i) les caractéristiques, 1’efficacité et les limites d’utilisation de
I’équipement radar;

(ii) les limitations qui résultent de 1’échelle de portée utilisée
sur le radar;

(iii) P’effet de I’état de la mer, des conditions météorologiques
et d’autres sources de brouillage sur la détection au radar;

(iv) le fait que les petits batiments, les glaces et d’autres objets
flottants peuvent ne pas étre décelés par le radar 4 une distance
suffisante;
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(vi) the more exact assessment of the visibility that may be (v)le nombre, la position et le mouvement des navires détectés

possible when radar is used to determine the range of vessels  par le radar;

or other objects in the vicinity.
(vi) le fait qu’il est possible d’apprécier plus exactement la
visibilité lorsque le radar est utilisé¢ pour déterminer la distance
des navires et des autres objets situés dans les parages.

B. Apportionment of Liability in Collision Cases

Finally, we will briefly set out the law on apportionment of liability based on fault where two or
more ships are to blame for a collision or other action for damage caused by a ship.

In Canada, apportionment is statutory, provided for by section 17 of the Marine Liability Act. This
provision, two-fold, does away with the old 50/50 liability split in Admiralty cases, as well as the
common law contributory negligence bar (The Bow Drill 3,[1997] 3 SCR 1210).

That provision mirrors section 187 of the UK Merchant Shipping Act, 1995 (c 21). While Canadian
Courts are not bound by decisions of UK Court, generally, UK decisions on matter of maritime
law will be regarded persuasively by Canadian Courts (see e.g. The Nel, [1998] 4 FC 388).
Accordingly, we will refer to those principles and English law cases which are understood to be
the accepted statement of the law on this matter'®.

Firstly, apportionment of liability depends on (1) blameworthiness, and (2) causative potency (The
Samco Europe & The MSC Prestige [2011] 2 Lloyd's Rep 579).

Secondly, we look to the principles of apportionment set out by Sir Henry Brandon in his extra-
judicial article in the Tulane Law Review'’, summarised by Mr Justice Teare as follows
(paraphrasing from The Nordlake & The Seaeagle [2015] EWHC 3605 (Admlty)):

1. The number of faults (of the vessel) alone is not decisive; it is the nature/degree and quality
of the faults that matters;
Breaches of the COLREGS are usually seriously culpable;

3. “Causative potency” has two parts: the extent to which the fault contributed to the fact that
the collision occurred; and the extent to which the fault contributed to the damage;

4. In most cases, the first ship that caused the fault of another will be at greater fault that the
“reactive” ship which was subsequently at fault;

5. Adeliberate act or omission may be more culpable than fault by mere omission;
The act of apportioning is broad, qualitative, and based on common sense.

18 Caveat, see The PT 25, 2010 BCSC 1675 for a discussion of how apportionment within and outside the maritime law context
might differ in Canada, perhaps only in British Columbia.

19 “Apportionment of Liability in British Courts under the Maritime Conventions Act 19117, Sir Henry Brandon, (1977) 51
Tulane Law Review 1025.
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The Court then tallies the faults on each side and, assuming both are at fault, weighs the two
elements of causative potency in order to come to an apportionment that one vessel is X more
times at fault than the other.

In light of the duties and statements from “Ice Navigation in Canadian Waters” set out above,
consider how the entirety of an icebreaking operation could constitute conduct that, in open water,
would likely be considered a breach of the COLREGS, but not falling below the standard of good
seamanship.

Furthermore, consider how the ship requesting the ice escort, or the breakout tasking, is inviting
an icebreaker into close quarters, and possibly not moving at all, such that it cannot “react”, while
the tasked icebreaker is putting itself in a position to collide at the request of the other vessel.

Moreover, consider how icebreaking implies a higher risk of contact between vessels, and that ice
density may increase contacts by “omission” (using the term as opposite to “deliberate”).

Lastly, consider how one of the vessels might suffer more or less harm despite little to no action
on its part, and the equities at play.

Conclusion

If, in fact, Arctic shipping is set to increase as assumed, we will likely see a rise in public and
private icebreaking capacity, and therefore escort taskings in order to meet shipping demand.
Additional vessel traffic means additional risk, and therefore litigation.

It will be for the Courts to interpret the COLREGS in light of the particularities of the Arctic
shipping context, such as dense ice limiting manoeuvrability, the close-quarters, high-risk nature
of icebreaking escorts and breakout operations, and the contractual or other terms displacing or
reallocating risk and liability between vessels that might become standard in that trade.

It will also be particularly interesting to see how the Courts deal with the issue of direction as
opposed to control of an icebreaking escort, as well as interpret certain Canadian Modifications to
the COLREGS such as Rule 6(c).

Lastly, is it possible to say that the well-known principles of apportionment of liability, are fit for
purpose when it comes to collisions in the icebreaking context? Or, will we see a return to the
50/50 split of the Admiralty of old? Only time, and caselaw, will tell.

One thing, however, is certain and that is that, in light of the ruling in The CCGS Samuel Risley,
Plaintiffs are going to need to show more than damage arising in harsh, icy-cold circumstances
(such as exist in the Arctic) in order to recover from vessel owners — a fact that should please their
H&M underwriters.



PART II - THE WORK OF THE CMI 357

Dieter Schwampe

THE UNIFIED INTERPRETATIONS ON THE TEST
FOR BREAKING THE SHIPOWNER’S RIGHT TO
LIMIT LIABILITY — THE CONTENT

DIETER SCHWAMPE

-"\ ARNECKE
( SIBETH AS D MARITIME
J DABELSTEIN INDUSTRY

The Unified Interpretations
on the Test for Breaking the
Shipowner’s Right to limit
Liability

The Content

The relevant Convention Law

Art. 4 LLMC - Conduct barring limitation
A person liable shall not be entitled to limit his liability

if it is proved that the loss resulted from his personal act
or omission, committed with the intent to cause such loss,
or recklessly and with knowledge that such loss would
probably result.

Art. V (2) CLC

The owner shall not be entitled to limit his liability under
this Convention

if it is proved that the pollution damage resulted from his
personal act or omission, committed with the intent to
cause such damage, or recklessly and with k ledg
that such damage would probably result.




358 CMI YEARBOOK 2023

Parallel Session 1V.2 - Harmonising Interpretation of Art. 4 LLMC76

ASD|

The Content:

Combined
Assessment of
Recklessness
and Knowledge

Combined assessment of recklessness and knowledge

+ Twofold subjective test:
- "recklessly”

- “with knowledge that such loss would probably result”

+Sec. 1 (c) Unified Interpretations

the two terms establish a level of culpability that must be met in
their combined totality and should not be considered in isolation
of each other

ASD|

The Content:

Only conduct of =
the shipowner
relevant
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Only conduct of the shipowner relevant

+Section 1 (d) Unified Interpretation

article 4 of the 1976 LLMC Convention is to be interpreted that
the conduct of parties other than the shipowner, for example
the master, crew or servants of the shipowner, is irrelevant
and should not be taken into account when seeking to establish
whether the test has been met

« Increasingly relevant as there seems to be a readiness to look not
only on the shipowner himself

« Piraeus Court of First Instance, decision number 1291/2018

https://www.ukpandi.com/news-and-
resources/articles/2022/the-latest-developments-in-limitation-of-

liability-under-greek-law-losing-the-right-to-limit-liabilit

AS D | MARITIME
INDUSTRY

The Content:

Level of
Culpability

Level of Culpability

+Section 1 (b) (i) Unified Interpretation
article 4 of the 1976 LLMC Convention is to be interpreted to
mean a level of culpability analogous to wilful misconduct,
namely a level higher than the concept of gross negligence

+ Widespread tendency of courts to accept (objective) gross
negligence for recklessness (including Germany)

+ Piraeus Court of First Instance, decision number 1291/2018

https:/fwww.ukpandi.com/news-and-

resources/articles/2022/the-latest-developments-in-limitation-of-

liability-under-greek-law-losing-the-right-to-limit-liabilit
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The Content:

Virtual
Unbreakability

Virtual Unbreakability

+Section 1 (a) Unified Interpretations

Article 4 of the 1976 LLMC Convention is to be interpreted as
virtually unbreakable in nature i.e. breakable only in very
limited circumstances and based on the principle of
unbreakability

+ Requires the Judge to consider whether the facts of his case are
unique enough to avoid that limitation is broken on similar facts
50 often in the future that the circumstances are no more “very
limited"”

ASD|%

The Content:

Nexus between
Loss of insurance |
cover and loss of
right to limit
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Mexus between Loss of insurance cover and loss of
right to limit

» article 4 of the 1976 LLMC Convention is to be interpreted a level
that would deprive the shipowner of the right to be indemnified
under their marine insurance policy; and a level that provides
that the loss of entitlement to limit liability should begin where
the level of culpability is such that insurability ends

(Section 1 (b) (i) and (iii} Unified Interpretation

“The words ‘recklessly and with knowledge that such loss would
probably occur’ come very near to the English legal term ‘wilful
misconduct’, which normally is the degree of blame required if the
insurance cover shall be forfeited (Marine Insurance Act (1906)
Sect. 55 (2) a). The proposed text, therefore, implies that there
will be right of limitation where the insurance cover is intact”,

Alex Rein, Chairman CMI International Sub-Committee in his report
to IMCO, 1974

Mexus between Loss of insurance cover and loss of
right to limit

» article 4 of the 1976 LLMC Convention is to be interpreted a level
that would deprive the shipowner of the right to be indemnified
under their marine insurance policy; and a level that provides
that the loss of entitlement to limit liability should begin where
the level of culpability is such that insurability ends

(Section 1 (b) (i) and (i) Unified Interpretation

unlimited

Liability

insured

Insurance

TN

Nexus between Loss of insurance cover and loss of

right to limit

» article 4 of the 1976 LLMC Convention is to be interpreted a level
that would deprive the shipowner of the right to be indemnified
under their marine insurance policy; and a level that provides

that the loss of entitlement to limit liability should begin where
the level of culpability is such that insurability ends

(Section 1 (b) (i) and (i) Unified Interpretation

m\ unlimited/
Liability

insured
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MNexus between Loss of insurance cover and loss of
right to limit

+ article 4 of the 1976 LLMC Convention is to be interpreted a level
that would deprive the shipowner of the right to be indemnified
under their marine insurance policy; and a level that provides
that the loss of entitlement to limit liability should begin where
the level of culpability is such that insurability ends

(Section 1 (b) (i) and (iii) Unified Interpretation

limited unlimited
—— Liability
insured uninsured

—— | (5UTANCE

Conclusions

» The effects of the Unified Interpretations depend on what test
the Courts so far have applied for breaking limitation

+ Gross negligence is ruled out

+ Unbreakability is the principle and must be borne in mind for
every judgment

« Loss of limitation shall mean loss of insurance cover
+ Breaking limitation becomes less attractive

» Many open questions:
- what are the very limited circumstances for breaking limitation?
- nexus between limitations and insurance cover proceedings?
- test for loss of insurance cover?
- relevance of the actual policy / P&I entry?

ARNECKE
IBETH

</ DABELSTEIN

Thank you for your attention

Emeanen
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THE UNIFIED INTERPRETATIONS OF THE
SHIPOWNERS’ RIGHT TO LIMIT LABILITY
— A DEFENCE OF THE INDEFENSIBLE?

LEYLA PEARSON

Within the Legal department at ICS, our remit is to provide shipowners’
views on all legal and insurance matters affecting shipowners, especially
concerning their liabilities, for example, for pollution caused by ships and
the compensation that shipowners are required to provide.

This is the precisely the area which is the subject of our discussion today
and in particular, we are here to discuss the ground breaking and remarkable
agreement reached at the IMO in 2021, that is a Unified Interpretation of
the test for breaking shipowners’ right to limit liability, which confirms that
their right to limit liability is.... virtually unbreakable.

Some of you may already be familiar with this Unified Interpretation from
the work of the CMI WG, the members of which are listed on the screen.

BUT it is really important that, and the purpose of this talk today is to
ensure that, we take this important decision out from the plenary hall of the
IMO and place it firmly on the radar of all of you, the legal practitioners,
because, although still relatively rare, as the recent case of the Princess
Empress highlights we do see cases where the claims exceed the shipowner’s
limitation, and next time there is another incident of for example oil pollution
at sea from ships, any one of you might be involved. So the aim of this talk is
to ensure that you have all the tools available on the meaning and intention
of the shipowners’ right to limit liability.

In my section of the talk today I will give some background on what led
to this remarkable achievement of the IMO.

So, let’s start with what exactly is a Unified Interpretation?

A Unified Interpretation,.. or UI for short,.. is the term that is used at the
IMO to describe an Agreement as to how a convention should be interpreted.

Under the Vienna Convention on the Law of Treaties, 1969, a UI would be
categorised as a subsequent Agreement to a Treaty under Article 31 (3) (a) and
as such, it “shall” be taken into account when interpreting the convention.

At the IMO, Uls have been agreed prior to this one many times....But
before now these have been on the technical aspects of a convention and
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on matters which are relatively straightforward and non-controversial. For
example a U.I has been issued by the Maritime Safety Committee at IMO for
SOLAS in the context of the Fire Safety Systems and Fire Test Procedures.

This UI however is the first to have been agreed on a legal issue and on a
matter which has historically, been fairly controversial. So, to have obtained
unanimous agreement on such a difficult and controversial issue, is why we
say this particular U.I is ground breaking.

As I said, the UI we are discussing today relates to the shipowners’ right
to limit liability, and more specifically the conduct that would deny the
shipowner the right to limit liability, as it appears in three conventions agreed
at the IMO. These are: the International Convention on Civil Liability for Oil
Pollution Damage as amended (CLC 1992), the Convention on Limitation
of Liability for Maritime Claims (LLMC 1976) and the Protocol of 1996
to amend the Convention on Limitation of Liability for Maritime Claims
(LLMC Protocol 1996).

As you know the CLC, was first adopted in 1969 and subsequently
amended in 1976 and then 1992 and this convention deals with the
consequences of oil pollution from oil cargo carried on board tanker ships.
It is the first of the conventions that make up the liability and compensation
regime for pollution agreed at the IMO. Other conventions in this “suite”
of IMO liability and compensation conventions include: the International
Convention on Civil Liability for Bunker Oil Pollution Damage 2001, the
Nairobi International Convention on the Removal of Wrecks, 2007 and the
International Convention on Liability and Compensation for Damage in
connection with the Carriage of Hazardous and Noxious Substances by Sea,
1996 — as amended by the Protocol of 2010 (HNS Convention) [the latter is
not yet in force but we are getting closer on that].

The CLC was agreed in the aftermath of the Torrey Canyon disaster and
the main aim of the regime is to ensure prompt and adequate compensation
is provided. The CLC achieves this through concepts that were, when
they were first introduced, a radical departure from the general practice
in most jurisdictions regarding shipowner’s liability, but which were
consider necessary and accepted by shipowners to address issues of public
international law and an overriding public interest, namely protection of the
environment and compensation for innocent third parties.

While I am sure you are all familiar with the CLC, just to recap these
concepts are:

» First, a strict liability of the shipowner, meaning that they will be
liable even when there is no fault on their part, with only very limited
defences available to the shipowner such as act of war.

* Secondly, all claims are channelled to the registered owner who is
easily identifiable, even when another party, such as the charterer,
might actually be responsible.

* Thirdly, the shipowner is obliged to insure the ship for all their
liabilities under the Convention.

* And finally the Convention also provides for a right of direct action
against the insurer, in this way, ensuring that claims are compensated
even if the shipowner cannot pay, and this is — a significant departure
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from the “pay to be paid” rule applied by the IG P&I Clubs.
and as the quid pro quo for giving up defences and accepting strict liability
and the channeling of all liability towards the shipowner, the IMO liability
and compensation conventions provide shipowners with a limit of liability.

Now I should just say that although the IMO liability and compensation
conventions are not all drafted in the same way. They do all include the
principles of strict liability and the channeling of liability, compulsory
insurance, etc, however only two of them have express limits of liability and
the test to break the right to limit. Others refer to the right to limit liability
where this may apply and refer to the LLMC 1976 as an example. It is beyond
the scope of this discussion to examine the detail of this aspect. I would just
say that having the UI in relation to the LLMC 1976 and the 1996 Protocol
is very important for the purposes of uniform application of all the liability
and compensation conventions.

The current test setting out the conduct barring limitation [owner’s
right to limit liability] was first set out in the LLMC 1976 and this test was
subsequently carried across to the CLC when it was amended in 1992.

The test — which I have extracted here from the LLMC 1976, reads as
follows:

Article 4. CONDUCT BARRING LIMITATION

A person liable shall not be entitled to limit his liability if it is proved that
the loss resulted from his personal act or omission, committed with the
intent to cause such loss, or recklessly AND with knowledge that such
loss would probably result'.

This limit of liability is fundamentally important to shipowners not only
to balance out the increased range of liabilities which they have agreed to
through the concepts of strict liability and channeling of liability, but also to
ensure that they can continue to obtain insurance at commercially available
rates. As we know, insurers need to have certainty as to their ultimate
financial liability if they are to be encouraged to insure the risk.

In recent years however, the shipowners’ right to limit liability has been
under attack:

A lot of this is due to pressure on governments to call “polluters” of the
environment to account for all the damage they cause and they question why
the shipowner should not compensate the full amount of the claim. In short,
the concept of limitation of liability is considered to be strange, and unfair.

There are many examples of cases that illustrate these attacks on the right
to limit liability but the one that I will focus today is the high profile case of
the Prestige — the oil tanker that broke up in European waters in 2002 causing
pollution to the coastline of several countries with a large part affecting the

' NB The wording of the clause says “person” but Article 1 of the LLMC concerns persons
entitled to limit liability and Art 1 (1) provides: Shipowners and salvors, as hereinafter defined,
may limit their liability in accordance with the rules of this Convention for claims set out in
Article 2.
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Spanish coastline and resulting in litigation against the master and the ship.

Most of you will be familiar with this incident so I am not going to go
into the details of the case, suffice to say that in January 2016 the Spanish
Supreme Court decided that the Master was guilty of the crime of reckless
damage to the environment and that as a result of this conduct, the shipowner
was not entitled to limit liability under the CLC. The decision was used
by the Spanish Government to claim against the shipowner for enormous
amounts in excess of the CLC limit.

There were several points of concern to the industry when this decision
was examined:

First, the court had decided that the master’s conduct was the deciding
factor as to whether the right to limit liability should be broken. The test in
the CLC however applies only to the shipowner’s conduct; and;

Secondly, the decision was based on the master having caused reckless
damage, in other words, the extent of the pollution was interpreted as being
reckless for the purposes of the test.

The test in the convention however is not to be by reference to the scale of
the damage but rather it is the conduct that led to the damage that must have
been reckless and, very importantly, this conduct must be accompanied by
knowledge as to what the consequences would be.

There was concern that the courts did not appear to have applied the test
as it is written in the Convention (to which Spain was a party).

In addition, the shipowner’s P&I Club insurer was also held directly
liable above the CLC limit for US$1 billion — which amount coincidentally
is the limit of cover provided by International Group clubs for oil pollution
damage.

The judgement against the insurer was contrary to the provisions in the
convention which expressly provide that the insurer may limit their liability
even if the owner is denied that right.

Art VII paragraph 8 as amended provides:

....In such case the defendant may, even if the owners is not entitled to
limit his liability according to Article V, paragraph 2, avail himself of the
limits of liability prescribed in Article V, paragraph 1

Now at best we could perhaps explain these developments as being due
to a loss of understanding over the years as to how the principles in the
conventions are designed to operate together and at worst, they could be a
demonstration of law and policy makers determined to extract the maximum
financial compensation from the perceived “deep pockets” of the insurance
market for their own national interests.

But whatever the motives, these developments threatened to disturb
the balance of interests on which the system is based. Indeed, we, as the
industry paying for the large part of the claims had serious concerns that a
tipping point had been reached, threatening the very system designed and
introduced to protect claimants.

So within ICS and the International Group of P&I Clubs (IG), we had to
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decide what we could do as an Industry to protect the international system
and encourage courts to apply the test uniformly and as intended. We
realised that to do this, we needed to address the perception that a right to
limit liability was unfair, and outdated. Contrary to common perception,
shipping is not unique in having limited liability. The fact is that the use of
limited companies in other industries is done with the same intention and
achieves the same result. The difference is that the ship itself is the unit on
which the limits of liability are based whereas in limited companies, the
concept is to limit liability to the value of its shareholding.

Consequently we embarked on a journey to understand the basis of the
concept starting with a detailed examination of the record of negotiations
that had led to the establishment of the test in the LLMC 1976 and its
adoption in the CLC.

Our investigations confirmed that the drafters of the test in the LLMC
had indeed recognized the importance of insurance in the liability and
compensation system and recognized that a limit of liability which was
virtually unbreakable, was important to include in order to ensure the
availability of insurance.

That is why the test was framed as it is —and not to allow simple negligence
or even gross negligence conduct to break the right to limit liability.

As this understanding was not reflected in the Prestige decisions, it was
clear that there was a need to remind all stakeholders - states parties, and
their national courts of the wording of the convention and why it is framed
as it is, and we thought that this might be achieved through a Resolution of
the IMO Assembly or, even better a Resolution of the States Parties to the
conventions where this test appears.

After extensive work at the Legal Committee of the IMO, the principles
underlying the test were agreed by the States Parties of each of the three
conventions where this test expressly appears, in the form of a Unified
Interpretation for each.

The UI affirms that the test for breaking the right to limit liability is to
be interpreted as virtually unbreakable, i.e., breakable only in very limited
circumstances.



PART II - THE WORK OF THE CMI 369

David Bolomini

THE TEST FOR BREAKING SHIPOWNER’S RIGHT
TO LIMIT LIABILITY: IMO CONVENTIONS, A
UNIFIED INTERPRETATION (UI): THE JOURNEY
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Davip BoLoMiINI

The Test for breaking shipowner's right to limit liability:
IMO Conventions

A Unified Interpretation (Ul): The Journey from start to
conclusion
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PR R IGP&

Options to move ahead and address concemns

IOPC Funds' govemning bodies: October 2017
* Document IOPC/OCT17/4/4

+ Options*:
1) Amend the Conventions,

2) Outreach to Member States and courts to assist in understanding of the Conventions, and
assistance on implementation into domestic law,

3) A non binding guidance document, or interpretive decision, of the IOPC Funds governing
baodies on various provisions of the Conventions, and

4) A Unified Interpretation of the Conventions by the States Parties, and specifically on
Article 4 of the 1976 LLMC Convention/Article V of the 1992 CLC

« 1992 IOPC Fund Assembly: No consensus to take forward

PR R IGP&

Unified Interpretation of the test for breaking owner’s right to limit liability

+ Travaux Preparatoires of the 1976 LLMC diplomatic conference,

» Identify the intention of States when they drafted and agreed Article 4 of the 1976 LLMC
Convention as replicated in the 1992 CLC.

* That the wording was:

+ hesad oo fs piincisly of IRbmeiaS, inesdsd (o be ey inlmalabic
. w_ﬂhﬂdﬂ ooif e desdyed 0 st fo Do

z r.*& _ﬁ fa XN g
o ot st esmotivte ¢ leTsbodd of TR seciesnoy”, ey

o & st decdedy surwesin of S Qs -*.%-._—.-.
Esiastesy of g emedien wess rof comelioasd i 89 vt of aseliey
S st

Next step and key dates:

106" session of IMO LEG: March 2019
Document LEG 106/13: Greece, Marshall Islands, IG P&l, ICS
Proposal for a new work output on LEG agenda to develop a Ul

107" session of IMO LEG: March 2020
Document LEG 107/9: Canada, Greece, ltaly, Malta, Poland, IG P&I, ICS
Findings presented on the intention of States when drafting the test

108™ session of IMO LEG: July 2021
Document LEG 108/8: Co-Ordinator of the IMO LEG Correspondence Group
Draft IMO Assembly Resolution and accompanying draft Ul wording

IMO Assembly (A/32): December 2021: AGREEMENT!
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IMO Assembly Resolutions:

235 sesson
Agenaa e 13

et
ey
Masoation & 156301

Adaptes on |5 December 2031

{Agenda twm 13)
ABSEMBLY NTERPRETATION OF ARTICLE 4 OF THE COMVENTION ON LBATTATION OF
1ing seswon LIABILITY FOR MARITINE CLAME, 1978
Agenza em 13
THE STATES PAATIES l’m__-—-——- E
MARTIME CLANS, 15 ==
Reschution A 116%32] ASSEMELY OF THE BT
‘Agopted on 15 December 2621
Thguad 13 e A e
Agenaa nem 13 g
INTERPRETATION OF ARTICLE § OF THE PROTOCOL OF 13332 TO AMEND THE
INTERMATIONAL CONVENTION ON CIVIL LIABILITY FOR OfL POLLUTION DAMAGE. A
mmmm"“m‘mmum
LIASILITY FOR 0L POLLUTION DAMAGE, 1363 A0peea o V8 December T6T1
\agenas mem 13)
INTERPWETATION OF ARTICLE & GF THE COMVENTIN N LIMITATION GF
THE STATES PARTIES TO THE PROTOCOL OF 1952 TO AMEND THE INTERMATIONAL LIABALITY FON MARITIME CLAME. 1576
m“mmmﬂ DAMAGE 1963, PRESENT AT
THE THIATY-SECOMD SESSION OF THE ASSEMBLY OF THE INTERNATIONAL THE STATES PARTIES TO THE SROTOCOL OF 1986 TO AMEND THE CONVENTION ON
MARITIME ORGANTATION, LMTATION OF LABLITY FOR MAMITIME CLAMS. 176 PRESENT AT Tre
TATY-SRCoNT OF THE ASSEMELT OF THE BITERMATICHAL MARITRIE

CRGANTATION,

Ao A e et is IGP&

Unified Interpretation of the test for breaking owner’s right to limit liability

« Travaux Preparatoires of the 1976 LLMC diplomatic conference,

+ |dentify the intention of States when they drafted and agreed Article 4 of the 1976 LLMC
Convention as replicated in the 1992 CLC.

That the wording was:

+ Dot e s i of SabanalbiRy, itencind © s siunl unlmatebts ()

¢ .y *ﬁnﬂdﬂﬂﬂ*.:g
“h“mb“-a

+ o ast conoints ¢ Bretoti of ‘paase oplsencr, and ()

B ::;ﬂ'.‘-m

INELRNATIGNAL GROUP OF PRV LY P&

Vienna Convention on Law of Treaties, 1969

RECOGNIZING that, under the Vienna Convention on the Law of Treaties, 1968, "A trealy shall be
interpreted in good faith in sccordance with the ordinary meaning to be given to the terms of the treaty in
rhermfexrandin the hight of its object and purpose” (article 31(1)) and that "Recourse may be had to

vy means of e Including the preparatory work of the treaty and the
c-vrm.'ances of its conclusion, in order to confirm the meaning resulting from the application of article
31 ()" (article 32)

g in the ia v. Japan: New Zealand intervening),
JuﬂgmenL 1.C.L Hapuls 2014,
p. 226

83_.. many IWC resolutions were adopted without the support of all States parties fo the Convention
and, in particular, mu!!ﬂecwmm\?dm:i Thus, such instruments mmrbarsgmdsa‘as

to an iz imeeyy MOF 85 S0 practice of
the ,aarhes regmdm the interpretation of the treaty within -‘he meaning of sabpafagrams (a) and (b),
respectively, of paragraph (3) of Article 37 of the Vienna Convention on the Law of Treaties.
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INTERNATIONAL GEOUP OF Pal €18B1 IGP&|

Summary:

Ul represents a precedent for the IMO in terms of agreeing a Ul on an IMO adopted
liability and compensation regime

Almaost a 6 year project from 2016 and the |G first raising concems in the 1992 IOPC
Fund Assembly to agreement of the Ul wording in the IMO Assembly in December 2021

Represents an agreement of the State Parties to the 1992 CLC, 1976 LLMC Convention
and 1996 LLMC Protocol present at the time of the IMO Assembly meeting

Will be taken as guidance for courts, States, insurers and shipowners in future cases
when the owner’s right to limit is tested, but Vienna Convention very important

Important that the Ul is now widely promoted and well known amongst the legal industry

IGP&

Thank you!

David Bolomin|
International Group of P& Clubs
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OT CYBER RISKS IN MARITIME-PROTECTING
OT NETWORKS AND SAFEGUARDING
OPERATIONS WITH A PATENTED OT
CYBERSECURITY PLATFORM

Rick TIENE

Mission
Secure

OT Cyber Risks
in Maritime

Protecting OT networks and
safeguazding opezations .ith o
patented 0T c

ybersecurity platform

Rick Tiene
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Attackers
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Malware
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QT Target - Control HMI and Level 1 device:
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Attack Sequence

Identify one entry point
[e.g.. spear phishing)

Enter OT

Mask the actual state of the
attack (physical system)

Take control of C5 and
safety response

Create impact

Framing The Problem

The Threats

Cyber Attacks

- Targeted attacks

« Collateral damage

Insider Threats

+ Disgruntled
employees

+ 3 party access -
compromise devices

Human Error

+ Unintentional
mistakes

« Insecure equipment

Liguified natural g;

The vectors and impacts of cyber threats

utive Personal Data, etc.
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Contact information

; Mission Secure, Inc.

1770 St. James Place Rick Tiene
fl‘”te 420 X 77056 VP - Smart Cities, Government
ouston, 1 and Critical Infrastructure
WWW.missionsecure.com . ..
tiene@MissionSecure.com
100 10 Street, NE m. 703.618.9100

Suite 301 Www.missionsecure.com
Charlottesville, VA 22902
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Lars T. Okmark

CYBERSPACE REGULATION

LARrs T. OKMARK

Cyberspace Regulation
LCDR Lars T. Okmark, US Coast Guard

= USCG's Cyber Authorities
« Lines of Effort

* Line of Effort 1: Defend the DODIN

* Line of Effort 2: Protect the MTS

* Line of Effort 3: Operate in and Through Cyberspace
= Regulatory Effort: Amend MTSA Regulations
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Cyber Authorities

The USCG has broad law enforcement
and regulatory authority that apply to all
threats and all hazards, including cyber.
« Limitations:

+ Geography (Jurisdiction)

+ The 4" Amendment
« Partners: DOD, NSA, CIA, and CISA have

cyber authorities that are generally broader and
more flexible in the cyber domain.

Lines of Effort

_ LOE 1: Defend the DODIN LOE 2: Protect the MTS

s % Interstate Commerce POTUS C-in-C
Constitution POTUS C-in-C A% Amiendrent 4t imendment
International Law Law of Armed Conflict IMO / ISPS Law of Armed Conflict
Statutory Law FISMA MTSA, PWSA, Magnuson 10 LLS.C. § 394
Executive Orders & PPD-21, PPD-41, PPD-44
Presidential Directives A Proposed Magnuson EQ

33 C.FR. Parts 6, 104-106 ek i
Regulatory Law N/ Draft MTSA Rule Classified
Policy 2017 DoD-DHS MOU NVIC 01-20, 5P PL 08-16 Ciassified

LOE 2: Protect the MTS

+ Most complex and sensitive part of the portfolio Other Key Statutes
+ Requires collaboration with CG legal, cyber, & HQ offices « Cybersecurity Information
+ Maritime Transportation Security Act of 2002 (MTSA)  Sharing Act of 2015 (CISA
+ 46 U.S.C. Ch. 701 & 703 2015)
» Ports and Waterways Safety Act of 1972 (PWSA) » Cyber Incident Reporting
* 46 U.S.C. Ch. 700 for Critical Infrastructure
+ Magnuson Act (National Security) Act of 2022 (CIRCIA)
+ 46 U.5.C. § 70051
+ History: Espionage Act of 1917
+ Policy
= NVIC 01-20
+ 5P Policy Letter 08-16
+ CVC-WI-027 (Vessel SMS)
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Maritime Cyber Authorities

« Statutory Authority
= 46 U.S.C. 70102 - United States facility and vessel
vulnerability assessments
+ |dentify weakness in cybersecurity risks
= 46 U.S.C. 70103 - Maritime transportation security plans
*+ Vessel and facility must submit security plans addressing detecling,
responding to, and recovering from cybersecurity risks
= 46 U.S.C. 70116 - Port, harbor, and coastal facility security
» Prevention and response to cyber incidents; USCG may,
+ Inspect vessel or facility, establish safety/security zones, require
contingency plans and procedures
* 46 U.S.C. 70051 - Regulation of anchorage and movement of ARARRIR;
vessels during national emergency i
= National emergency exists byl reason of actual or threatlened war,
insurrection, or invasion, or disturbance or threatened disturbance

Regulatory Authority

+ 33 CFR part 6 - Protection and Security of Vessels, Harbors, and
Waterfront Facilities (national security)
+ 33 CFR part 101- Maritime Security: General

+ 101.305 - Reporting of Transportation Security Incidents, Breaches of Security, and
Suspicious Activity

* 101.405 - Issuance of Maritime Security (MARSEC) Direclives
+ 33 CFR part 104 - Maritime Security: Vessels

+ 104.305 - Vessel Securilx"hsse sment; Radio and telecommunication systemns,
including computer systems and networks

+ 104.400, 405 - Vessel Security Plan

+ 33 CFR part 105 — Maritime Security; Facilities
+ 105.305 - Facility Security Assessment...
+ 105.400, 405 - Facility Security Plan

+ 33 CFR part 160 — Ports and Waterways Safety [
+ 160.216 — Hazardous condition

« Background: USCG seeks to update its maritime security
regulations by adding cybersecurity requirements to
existing Maritime Security regulations. This proposed
rulemaking is part of an ongoing effort to address -
emerging cybersecurity risks and threats to maritime - NOIRAL EOGCTEN
security by including additional security requirements to - ¥ =-
safeguard the marine transportation system.

+ General Content:

» Scope: U.S. vessels & facilities

= Cybersecurity Officer (CySO)

= Cybersecurity Assessments & Plans
= Security Measures & training

+ Supply Chain Risk Management

+ Timeline and Waivers
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Disclaimer

This brief is not intended as legal guidance, it is an introduction to the
law of cyberspace operations.

The legal questions posed by cyberspace operations are particularly
complex as they are often novel matters involving questions of
international law, constitutional interpretation, statutory schemes,
executive orders, and an understanding relevant interagency
agreements and Coast Guard policy.

Any legal analysis is fact-specific, and you should consult your attorney.

Questions?
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John O’Connor

THE COLLISION CONVENTION 1910 - IS
CMTI’S OLDEST CONVENTION IN NEED OF
MODERNIZATION

JoaN O’ CoNNOR

THE COLLISION CONVENTION 1910

IS CMI’S OLDEST CONVENTION
IN NEED OF MODERNIZATION?

» Routine Updating
* “Vessel™.

» “Collision”.

* Scope of application,

* Internal waters only or EEZ?
* Flagged in a Convention State only?

* Or in any state where arrest is made?
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» Modernization of Application
* The Convention v. international private law.
* A jurisdiction clause even for the EU?
A regional economic integration clause?
Recognition and enforcement provisions?
Even from a non-party state cour

» What about contractual relations with cargo?

» Non-routine Modernization - Liability
* Should liability remain fault-based?
Should liability to all third parties be joint?
Should liability be channelled to the shipowner?
Should liability be strict for | defects?
Should any presumptions survive?

Should collision damages be defined?

» Non-routine Modernization — Insurance
* Should liability insurance be mandatory?
* For entry into Convention States on

 Should insurance allow direct actions?

* Notwithstanding “Pay-to-be-Paid” claus

* Who will issue security?
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John O’Connor

» The Way Ahead

* The CMI’s International Working Group.
= A draft text or draft protocol.
The CMI Executive Council.

The CMI Assembly.

The IMO or other organization.
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THE COLLISION CONVENTION 1910 - IS
CMTI’S OLDEST CONVENTION IN NEED OF
MODERNIZATION? — THE CONS

DIETER SCHWAMPE

"‘\ ARNECKE
( SIBETH ASD MARITIME
~~/ DABELSTEIN INDUSTRY

The Collison Convention
1910: Is CMI'S Oldest
Convention in Need of
Modernization?

The Cons

Shall there be a definition of “Vessel”?
«No need

« Jurisdictions, which do not define the term, have no difficulties in
determining what a vessel is

+Up to now, at IMO and IOPCF levels, attempts to agree on a definition
have all failed

« National laws are too different, so difficult to find unanimous support
« Prone to create difficulties in borderline cases

- Definition might create problems in coping with technical development
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Sall the Convention be applicable to any collision between vessels?
+This is a domestic issue
« Convention states should remain free to regulate this as they like

+ Already now states can adopt the Convention principles for inland vessel
collisions

+ Conflict with other legal regimes

- Differences in regulations and standards between sea-going vessels and
inland navigation vessels

- Potential impact on the liability and compensation regimes in different
jurisdictions, current legal regulations on the collision of vessels of inland
navigation

+ Would bear the risk of less acceptance of w revised Convention

Shall there be a definition of “Collision”?

«No need, as Art. 13 of the Convention includes non-contact-damage.
That is sufficient

+» Other conventions (1952 Arrest Convention) uses the term without
definition, which has not created a problem.

+No need, as term is generally understood.

«In the more than 100 years of the Convention there never appeared the
need for a definition

«No need, as Art. 1 of the Convention already includes a brief “notion” of
collision when referring to an impact, causing damage, occurred
between ocean-going vessels, two or more, or between those and inland
navigation crafts. This is sufficient.

+ No serious requirement due to the “collision” concept’s non-complexity

Shall the Convention apply to vessels in towage situation?
« Not between tug and two, as this is subject to contractual agreements

+No, as in many jurisdictions tug and tow are considered one unit
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Shall the Convention apply if vessels involved are owned by the
same beneficial owner?

+No need. If claimant and creditor are legally different persons, there is a
claim even if the ultimate beneficial owner may be the same.

Shall the scope of application only be dependent on occurrence in
amember state?

« No. Flagg state is an accepted principle in international maritime law.

- Application of the Convention even for collisions where only one or even
none of the vessels involved flies the flag of a member state, is
questionable,

+ Confusion could occur if one vessel sues the other in one jurisdiction
under the new CC regime, and the other vessel commences proceedings
under her internal/flag laws on collision in another jurisdiction.

*No. Rule should be like in the 1989 Salvage Convention: Convention
shall apply whenever judicial or arbitral proceedings relating to matters
dealt with in the Convention itself are brought in a State Party.

*No need, as Art. 12 already now allows national laws to provide this.

« At least not for EEZ collisions, as this may not be compatible with the
jurisdictional rights of a coastal State under UNCLOS

Shall the Convention have a REIO-Clause?
+No. There is no EU flag, so there are no EU flag regulations.
+ Not before study what positive and negative effects this might have.

= No, as it would mix states’ individual positions with their relationship
with a REIO.

+ Not necessary, if a new CC does not deal with enforcement and
recognition.

« Not necessary, because 23 of 27 EU member states are Convention
states already.
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Shall there be no-fault liability?

« Other conventions providing for n-fault liability (like CLC and Fund) are
public policy instruments. The concept cannot be transferred to private
property claims in a collision scenario. Regarding loss of life/personal
injury, passengers and seamen are properly protected by the Athens
Convention and the Maritime Labor Code

+ No-fault liability would be an obstacle to ratification for many current
member states.

+ No convincing arguments why no-fault liability should be necessary.

= Apportionment of liability on basis of respective fault is a main principle
of the Convention. No-fault liability would inconsistent with this.

+ May be different in respect of MASS

Shall there be a determination whose fault is required??
«No need. Current reference to fault of the vessel has proven sufficient.

«If the Convention specified the person, the claimant would have to prove
this, but may not have access to the information required.

»Specification of who must be at fault could narrow the application of the
Convention

Shall there be a determination who has the right to bring suit?
«No need. Current system works.
« No, this could limit the application of the Convention.
« No, this could be an obstacle for ratification.

+No. There may be various parties who should be entitled to pursue their
claims.

+ No, this should be left to national law.
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Shall liability be channeled to the owner only?
«No need. Current system works.
* No reasonable ground why channeling should be introduced.

«No reason why a person at fault and subject to tort liability should be
released from such liability because it is channeled to the owner.

+Collision claims being substantially tort claims, any limitation of those
who have a right to bring suit would be problematic and against the
general tort concepts which have no such limitation.

- No, this could limit the application of the Convention.

- Channeling of liability is a concept for public interest no-fault
conventions. It has no place in the area of collision liability.

Shall there be joint liability for property damage?
«No. No compelling need.

« Separate liability is in line with the error in navigation defence. Joint
liability would disturb this.

+No. If it were introduced, “both to blame collision clauses” would wipe
out the effect anyhow.

« Joint liability could lead to attempts to circumvent limitation under
LLMC.

+No need, as property usually is insured.

«Other conventions provide for joint liability only in the area of public
interest. Property claims are no such claims.

Shall the Convention include damage to property not on board?
+ No. This should be left to national law.

+* No compelling need for the Convention to deal with it.
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Shall there be strict liability for damage by defective vessels?
+ No, should remain completely fault-based.
* No, that goes too far. Perhaps define defects, which lead to liability.
«No. In particular it would be difficult to define what is a defect.

* No. No-fault liability for defects would be in contradiction with fault-
based liability under the Hague-Visby-Rules.

+ Also in respect of defective vessels, liability should require fault of the
owner in respect of the defect.

Shall there be rules on presumptions?

« It would be difficult and time-consuming to find out what presumptions
are internationally accepted and how they deviate from local rules.

« It is just impossible to do so.
+Such rules might prevent wide acceptance of a revised Convention.

+ Presumptions are a procedural aspect and should be subject to the lex
fori.

«There is no evidence why there should be a need for such rules. The
system is working well.

Shall there be rules on recoverable damage?
«Not, if there is strong opposition.
+No need, as the current system based on national laws is working.
+Such rules could create conflicts with different national legal systems.

»National rules on damages differ significantly. If the Convention
contained own rules, it might not be accepted by many states.

«In any event, the particulars listed in the Lisbon Rules are too detailed.

« If such rules are incorporated, at least moral damages should be left out
and remain subject to national applicable laws.
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Shall there be mandatory insurance?

+ Mandatory insurance should remain reserved for matters of specific
overriding importance, such as pollution, loss of life. These areas have
their own conventions, including mandatory insurance (Athens; CLC;
Bunkers).

+Property (ship and cargo) is usually insured anyhow, so there is insurance
protection existing. Mandatory insurance would only be a benefit for
other insurers. No need for that

+ Already now maritime liens and arrest give protection.

» Incentive to loss prevention might suffer

» It would create difficulties in view of different insurance markets for
collision risks

+Query, whether the Convention would be the right place for such a rule.
If it is desired, it should be dealt with in LLMC (see the European
Directive 2009/20)

If so, shall there be direct action?

«No need. Ship and cargo are usually insured. Such subrogated insurers
do not need a direct action against collision liability insurers.

+Passengers and crew are already protected by other conventions with
direct action

+ Maritime liens and arrest possibilities give enough protection.
+ No established need for direct action. Current system works.

« Shipowners would be completely out of the picture when dealing with
their liabilities.

«In practice, in a collision case insurers are involved from the very
beginning and essentially handle the case.

«In view of the market split between P&I and H&M, direct action would
be difficult to handle. E.g. different renewal dates, different cover
concepts.

« Could work against a wide acceptance of a revised Convention.

If so, shall the insurers benefit from cover defences?
+ Only such, which the revised Convention provides for.

« Matter for national legislation
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Shall there be private international law rules on the applicable
law?

« Not necessary, current system works.

« Purpose of the Convention is to harmonize “certain rules”!, not tp
provide a complete regulation.

» Probably will not find enough support and prevent wide acceptance of a
revised Convention.

«With EU, the Rome Il Regulation is in force. EU states have no own
competence.

- CMI Rio 1977 draft convention contains such rules, but did not get in
force.

+Rules like Art. 4 of the CMI Rio 1977 draft convention (“law of the
court”) leads to an unwanted “race to the court”.

« Applicable law will anyhow mostly be agreed between the parties to the
dispute.

shall there be rules on jurisdiction?
« Not necessary, Rules of the 1952 Convention suffice.
- Revised Convention should njot be in conflict with the 1952 Convention

« Purpose of the Convention is to harmonize “certain rules”, not to provide
a complete regulation.

+ Probably will not find enough support and prevent wide acceptance of a
revised Convention.

«With EU, the Brussels Regulation is in force. EU states have no own
competence.

-iiurisdiction will anyhow mostly be agreed between the parties to the
ispute.

Shall there be rules on recognition and enforcement?

«No need, as probably all jurisdictions will have their own rules in this
respect.

= Any rules on this should, if at all, become rules of the 1952 Convention.

»Conventions containing such rules are such of public interest. This is not
the case with collision liability.

« Liability is usually insured, and insurers will usually honor a judgment.

« Probably will not find enough support and prevent wide acceptance of a
revised Convention.

«Such rules would likely be in conflict with EU legislation. EU states have
no own competence.

+Guarantees provided by insurers will usually deal with this as well.
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Shall there be an express rule on MASS?

«Why is there a need? Why does the current Convention not apply to
MASS?

« Current Convention governs MASS already. However, clarification may be
useful.

+Regulating MASS in a revised Convention is too early.

« Collision Convention cannot regulate MASS before general legal criteria
are agreed at IMO.

No need to include now, but revised Convention should safeguard it can
be applied also to MASS.

» MASS will require revision of some of the rules, but it would be too early
now.

« Appropriate body for rules on MASS is the IMO

Shall there be a revision of the Convention at all?
« No revision. The Convention was and is sufficient and widely accepted.
« No revision before established rules on MASS are existing.
- Better not to touch the Convention, but agree on a Protocol.

* More investigation needed. Too detailed a revision would deter
adherence.

« No revision which includes mandatory insurance and direct action.
+ No revision, but rather an entirely new one.

«Some aspects might be altered, but they are not important enough to
revise the existing Convention.

+ A revision with too many changes might not get universal acceptance.

+ The strength of the Convention is its simplicity. Any revision would be
longer, more complicated and attract less support.

ARNECKE
SIBETH
DABELSTEIN

Thank you for your attention

FRANKFURT nERLN
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Dieter Schwampe

PROF. DR. DIETER SCHWAMPE

ASD:
CMI:

IUMI:

German Maritime
Law Associ

Senior Insurance Partner

Co-Chair SC on Unified Interpretation
Member IWG Marine Insurance
Member IWG Autonomous Vessels PROF DR, DIETER
Member IWG 1910 Collision Convention SCHWAMPE

Member Salvage Forum

President
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THE COLLISION CONVENTION 1910
— IS CMI’S OLDEST CONVENTION IN NEED
OF MODERNIZATION? — THE PROS

FRANCESCO SICCARDI

The Collision
Convention 1910: Is
CMI'S Oldest
Convention in Need
of Modernization?

The Pros

Presented by Francesco
Siccardi

CMI Colloguium, Montreal
16 June 2023
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SCOPE OF APPLICATION

JURISDICTION

JURISDICTION
(entd)

occurred,

constituted by th

ADD

PROVIDED HOWEVER THAT NOTHING WILL PREVENT THE PARTIES” AGREEMENT TO SUBMIT THE ACTION TO ANY OTHER
COURT OR ARBITRAL TRIBUNAL APPLYING THIS CONVENTION
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HE INT'L UNIFORM REGIME
LE DAMAGE (1)

EXTENDING THE INT'L UNIFORM REGIME
ASSESSMENT OF RECOVERABLE DAMAGE (2)

OR INCLUDE

OR RESERVE

IDENTIFYING GOVERNING
LAW FOR SPECIFIC MATTERS
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Francesco Siccardi

DEFINITIONS

DEFINITIONS (

OTHER ISSUES (1)
JOINT AND SEVERAL LIABILITY
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OTHER ISSUES (2)
OMPULSORY INSURANCE DIRECT ACTION
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THE CRIMINAL LIABILITY OF THE MASTER
IN FRENCH LAW: THE AZURA CASE

GAEL PIETTE

La responsabilité pénale du capitaine: le cas de I'Azura
The criminal liability of the Master in French Law: the Azura case

Gaél PIETTE

CMI, Montréal, 16 juin 2023
CMI, Montreal, June 16, 2023

Les faits / Facts

[ Azura: Paquebot (Carnival) battant
pavillon des Bermudes

128 mars 2018; approvisionnement
en carburant a Barcelone

£29 mars 2018: escale a Marseille

4 Controle par le Centre de sécurité
des navires

L Taux de soufre du carburant: 1,68%
(au lieu de 1,5%)

LAzura: Cruise ship (Carnival) flying
the Bermuda flag

LMarch 28, 2018: bunkering in
Barcelona

L March 29, 2018: call in Marseille

% Control by the Center for Ships’
security

4 Sulphur Content of fuel oil: 1.68%
(instead of 1.5%)
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Le contexte juridique / Legal framework

£ Au moment de I"incident:
réglementation OMI (ann. VI
MARPOL) pas encore en vigueur

+Mais Directive UE 11 mai 2016,
art. 6.5:

L Taux de soufre maximum de 1,50%
pour les navires a passagers
assurant des services réguliers a
destination ou en provenance de
ports d'un Etat membre de I'Union
européenne.

L At the time of the incident: IMO
regulations (ann. VI MARPOL) not
yet entered into force

£ But Directive EU May 11, 2016,
art. 6.5:

4 Maximal Sulphur content: 1.50%
for passenger ships operating on
regular services to or from any
European Union port

La procédure / Proceedings

Rappel de l'organisation

'Reminder about judiciary of |
judiciaire frangaise:

France:

Cour de

cassation .
If the Court of cassation cancels

the decision, it can remits the
case to another Court of appeal
{or the same, with other judges)
for reconsideration

Si cassation avec renvoi,
I'affaire est réexaminée
par une autre cour .'
d'appel {ou la méme

autrement composée)

Cour d'appel

1

TGl

(tribunal judiciaire depuis/since 2020)

La procédure / Proceedings

Tribunal de Marseille, 26 nov 2018:

&

Condamne le capitaine 3 une amende de 100 000
euros (dont 80% a la charge de I'armateur).

En application des dispositions de I'art. L 5412-2
alinéa u Code des Transports, le capitaine
« répond de toute faute commise dans l'exercice
de ses fonctions »,

4 w il est le chef de I'expédition maritime »

4 w il est maitre de décider du combustible & utiliser
notamment au regard des diverses législations qu'il
ne peut que connaitre au regar:l de zes DHCtIDHS
ses competences et de sa responsabilité »

L w le capitaine avait une autorité supréme sur son
navire, et pouvait notamment a foul moment
intervenir sur le combustible a consommer ».

.

Marseille Court, Nov 26, 2018

4 The Master was found guilty and fined €100,000
(80% of which was put upon shipowner)

4 in accordance with the provisions of art. L 5412-2
paragraph 2 of the Transport Code, the Master is
liable for all faults committed in the performance
of his duties.

4 he is the head of the maritime expedition.

4 he is in_control of the decision on the fuel to be
used, particularly with regard to the wvarious
legislations which he must know in consideration
of his duties, his skills and his responsibility.

+ the captain had supreme authority over his ship,

and could, in particular, intervene at any time on
the fuel to be consumed.
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La procédure / Proceedings

[Cour d’appel, Aix en Provence, 12|

nov 2019

1 Réforme le jugement et relaxe le
capitaine:

Lle capitaine «qui suivait les
instructions de sa compagnie
pouvait légitimement penser que
celles-ci étaient conformes a la
réglementation. Aussi, |'élément
intentionnel de l'infraction qui lui
est reprochée fait défaut ».

Court of Appeal, Aix en Provence, |

Nov 12, 2019

iO0verturned the judgment and
acquitted the Master:

£The Master who was following the
instructions of his company could
legitimately believe that these
were in accordance with the
regulations. Therefore, the criminal
intent of the offence with which he
is charged is lacking.

La procédure / Proceedings

| Cour de cassation, chambre criminelle, |

24 nov 2020

& Casse l'arrét de la CA Aix

L« le capitaine, garant de la sécurité du
navire et de son équipage, de la
rotection de I'environnement et de
a slreté, et tenu personnellement a
ce titre de connaitre et de faire
respecter les régles relatives a la
pollution par les rejets des navires,
devait s'assurer de la conformité a la
législation du combustible utilisé »

4 Renvoie devant la CA de Rennes

Court of cassation, criminal division, |

Nov 24, 2020

& Cancelled the decision of the CA Aix

L the Master, who is responsible for the
safety of the ship and her crew, the
protection of the environment and
security, and as such is é:ersunally
responsible for knowinlg and ensuring
compliance with the rules on pollution
from ships' discharges, should ensure
that the fuel used complies with the
legislation

L Remitted the case to the Court of
appeal of Rennes for reconsideration

La procédure / Proceedings

[ Cour d’appel, Rennes, 6 oct 2021

& Confirmation  du
Marseille, et
capltalne

L« en sa qualité de capitaine du navire
Azura, en ne s'assurant pas des régles
relatives a la pollution par les rejets
des navires dans les eaux territoriales
francaises et en ne faisant pas

respecter ces régles, le capitaine a
commis une aute caracterisee
exposant [environnement a un risque
d'une particuliere _gravite quil ne
pouvait ignorer, les effets du soufre
sur la santé humaine étant connus »,

jugement  de
condamnation  du

Court of Appeal, Rennes, Oct 6, 2021

L Confirmed the  judgement of
Marseille, and condemned the Master

L1n his capacity as Master of the vessel
Azura, by not ensuring compliance
with the rules relating to ships
pollution in French territorial waters
and by not enforcing these rules, the
Master committed a serious fault
EXposin environment__to _a

articularly serious risk that he cou

ave Deen unaware of, as the
effects of sulphur on human health
were known.
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La procédure / Proceedings

Cour de cassation, chambre criminelle, 6
déc 2022

L Rejette le pourvoi contre l'arrét de la CA
de Rennes

i w le capitaine, garant de la sécurité du
navire et de son équipage, de la
protection de l'environnement et de la
sdreté, est tenu personnellement, a ce
titre, de connaitre et faire respecter, sans

ouvoir invogquer son ignorance de la loi,
es régles relatives a la pollution par les
rejets des navires, et doit s'assurer de la
conformité du combustible utilisé a la
législation applicable »

| Court of cassation, criminal division, Dec 6, |
2022

i Dismissed the appeal against the

judgment of the CA of Rennes

i the Master, who is responsible for the
safety of the ship and her crew, of the
protection of the environment and of
security, is personally bound, in this
capacity, to know and enforce, without
being able to invoke his ignorance of the
law, the rules relating to ships pollution
and must ensure t%at the fuel use
complies with the applicable legislation

Les sanctions / Punishment

Le droit francais prévoit:

11 an d'emprisonnement

et/ou

4200 000 euros d'amende

{art. L. 218-15 du code de 'environnement)

In French Law, the maximum

punishment is:

41 year imprisonment

and/or

1a €200,000 fine

(Environmental code, art. L. 218-15)

Les sanctions / Punishment

ile capitaine de [l'Azura
condamné a une amende d'un
montant de 100 000 euros

iMais 80 000 euros sont mis a la
charge de I'armateur (art. L. 218-23
du code de l'environnement)

iCe texte permet au tribunal,
compte tenu des circonstances de
fait et notamment des conditions
de travail de l'intéressé, de mettre
a la charge de [Il'armateur
(partiellement ou totalement) le
paiement des amendes prononcées
a l'encontre du capitaine.

est |

[ £The Master was fined €100,000

< But €80,000 must be paid b¥ the
shipowner  (art L. 218-23
environmental code)

LThis text allows the court, takin
into account the factua
circumstances and in particular the
working conditions of the person
concerned, to charge the
shipowner (partially or totally) with
the payment of fines pronounced
against the Master.
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Appréciation critique / Critical assessment

4 En droit francais, I'infraction | [£1n French Law, an offence has twao|
comporte 2 élements: components:
Ll'élément matériel (une action ou L Material element (Actus reus)

une omission interdite par la loi)

LLl'élément intentionnel (volonté ou

conscience de violer la loi) “Criminal intent (Mens rea)

i Dans l'affaire Azura, I'élément

intentionnel de I'infraction est %In the Azura case, the criminal
presque présumé (capitaine intent is almost presumed (the
résumeé avoir connaissance de la Master is presumed to know the
égislation environnementale) environmental law)

Appréciation critique / Critical assessment

LSolution trés sévére pour le | [ £Very harsh for the Master (he is
capitaine (qui n'est qu’'un préposé) merely an employee)

Linstructions de soutage < Bunkering instructions provided by
communiquées par I'armateur the shipowner

4 Difficultés pour un capitaine 4 Difficulties for an American Master
ameéricain de connaitre le droit to know French law
francais

LErreur de I'armateur dans les

données ISM.. L Shipowner’s ISM data were

WFONg...

Appréciation critique / Critical assessment

1 Sévérité habituelle des| | +Usual severity of French courts
tribunaux frangais (notamment|| (particularly for oil pollution)
pour les rejets d’hydrocarbures)

iC'est au capitaine de prouver

; £The Master must prove his/her
son innocence

innocence
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Appréciation critique / Critical assessment

i Probléme du casier judiciaire dul

capitaine.
$Art. L. 5521-4 du code des
transports:
« Nul ne peut exercer les

fonctions de capitaine (...) s'il ne
satisfait a des conditions de
moralité et si les mentions portées
au bulletin n® 2 de son casier
judiciaire sont incompatibles avec
I'exercice de ces fonctions ».

[ £ Matter of the Master’s criminal |

record.

L Art. L. 5521-4 of the transport
code:

+No one may be a Master (...) if
he does not meet the conditions
of morality and probity and if
the entries in bulletin No. 2 of
his criminal record are
incompatible with the
performance of these duties

Appréciation critique / Critical assessment

11l faudrait sanctionner I'armateur

plutdt que le capitaine

LImpossible dans l'affaire Azura,

pour des raisons procédurales
(I'armateur n'avait pas été attrait
a la procédure en qualité de
prévenu, mais simplement mis
en cause)

[£The

shipowner  should be|
punished rather than the Master

LImpossible in the Azura case, for
procedural reasons (the
shipowner had not been
summoned to the proceedings
as a defendant, but merely “mis
en cause”)

Depuis l'affaire Azura...

Since the Azura case...

LEntrée en vigueur de l'annexe VI de

MARPOL: harmonisation
internationale des taux de soufre.
Réglementation OMI plus facile a
connaitre pour les capitaines

1 Abrogation de I'alinéa 2 de l'article
L. 5412-2 du code des transports

4 Convention judiciaire d'intérét
public environnementale: Navires
Mein Shiff 2 (2022) et CS Crystal
(2023)

[ £Entry into force of the Annex VI of

MARPOL : international
harmonization of sulphur content.
IMO Regulations are easier for
Masters to know

iRepeal of art. L. 5412-2 §2 (Master
is no longer liable for all faults)

L Environmental public interest

Judicial agreement: Vessels Mein
Shiff 2 in 2022 (€60,000) et CS
Crystal in 2023 (€140,000)
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Thank you for your attention !

Gaél PIETTE
Professeur / Law Professor, University of Bordeaux
Arbitre maritime/maritime arbitrator
professeurpiette@gmail.com
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CRIMINALIZATION OF SHIPMASTERS IN U.S.
MARINE CASUALTY AND POLLUTION CASES

CHARLES B. ANDERSON

Montreal Colloquium
2023

THE MASTER: AN ENDANGERED SPECIES?

CRIMINALIZATION OF SHIPMASTERS IN U.S.
MARINE CASUALTY AND POLLUTION CASES

ty of Maritime Arbitrators, Inc. § M A

ENVIRONMENTAL CRIMINAL LIABILITY - BACKGROUND

= Exxon Valdez oil spill in Prince William Sound, Alaska - 1989
* Oil Pollution Act of 1950
= Stricter enforcement of criminal laws

* More environmental criminal investigation and enforcement personnel
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DOJ POLICY

“D0J will vigorously prosecute those companies
caught polluting the nation’s waterways. Our
oceans are not dumping grounds for pollution.
We will vigorously enforce the laws designed to
protect our oceans and criminally prosecute
those who break them.”

WHO IS AT RISK?

Ship’s officers and crew
Shipowners

Ship managers/operators
Corporate officers, managers,
directors

CRIMINAL STATUTES

* Refuse Act of 1899

» Migratory Bird Treaty Act

+ Seaman’s Manslaughter Statute

* Federal Water Pollution Control Act (FWPCA)
+ Oil Pollution Act of 1990 (OPA-90)

* Ports and Waterways Safety Act

* MARPOL Protocol

* General Criminal Statutes

: SMA
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REFUSE ACT OF 1899

+ Strict liability

+ Applies to individuals and corporations

+ Prohibits discharge of “refuse matter”
from any ship in U.S. navigable waters

+ “Refuse matter” includes gasoline and oil

+ 525,000 fine / 1 year imprisonment

: SMA

MIGRATORY BIRD TREATY ACT

MIGRATORY BIRD TREATY
I STATES - CANADA.

= Strict liability

* Applies to killing of
migratory birds

* Misdemeanor violation

+ 515,000 fine / 6 months
imprisonment

U.S.POSTAGE FIVE CENTS

SEAMAN’S MANSLAUGHTER STATUTE

Every captain, engineer, pilot, or other person employed on
any steamboat or vessel, by whose misconduct, negligence, or
inattention to his duties on such vessel the life of any person
is destroyed, and every owner, charterer, inspector, or other
public officer, through whose fraud, neglect, connivance,
misconduct, or violation of law the life of any person is
destroyed, shall be fined under this title or imprisoned not
more than ten years, or both.

18 USC 8115
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SEAMAN’S MANSLAUGHTER STATUTE

United States v. Ryan, 365 F. Supp. 2d (E.D.N.Y. 2005) - Staten Island ferry
collided with terminal, resulting in passenger deaths and injuries. Shoreside
operations manager indicted and sentenced to serve concurrent prison
terms.

United States v. O'Keefe, 426 F.3d 274 (5t Cir. 2005) - Tug master indicted for
negligence in capsizing of tugboat causing death of passenger. Sentenced to
twelve months in prison and three years of supervised release.

United States v. Schroder, 2006 U.S. Dist. LEXIS 38915 (S.D. Ala. 2006) - Gross
negligence or knowledge of risk not required to indict Master whose ship
collided with shore crane causing fatality.

SM

- i

FWPCA / OPA 90

Prohibits direct discharge of-pollutants into waters ofiUnited States
Liable persens include individuals, corporations, partnerships, and
“responsible corporate

Negligent discharge - 000 fine / one year imprisonment
“Knowing” discharge - $50,000 fine / 3 years imprisonment
“Knowing endangerment” - S1 million fine / 15 years imprisonment
Failure to report - $10,000 fine / 5 years imprisonment

SMA

RESPONSIBLE CORPORATE OFFICER DOCTRINE

+ Criminal liability may be imposed on corporate officers if
they were in a position to know about or prevent the
criminal act

* Need not actually commit the crime

+ Limited to “public welfare statutes”

United States v. Hanousek, 176 F.3d 1116 (9" Cir. 1999), cert.

denied, 120 S. Ct. 860 (2000) - Liability extends to persons
having authority to exercise control over the polluting activity

. SMA
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MARINE CASUALTY CRIMINAL PROSEGI{TIONS

Exxon Valdez (1989)

Exxon pleaded guilty to violations of Clean Water Act, Refuse Act and MBTA and
sentenced to pay criminal fine of 5125 million— Master tried separately

iction for the discharge of oil (a misdemeanor) could be
il negligence

hief, operating a vessel while intoxic

World Prodigy (1989)

* Vessel owner and master con of negligent dis¢harge of
290,000 gallons of home he:i ng oil'from greunding off Newport,
Rhode Island

-

* Vessel owner ordered to pay-5500,000 in fines and $500,000
contribution to environmental trust fund

* Master ordered to pay a 510,000 fine

MARINE CASUALTY CRIMINAL PROSECUTIONS

Morris J. Berman (1994)

= Grounding of tank barge and spill of 750,000 gallons of oil in San Juan Puerto
Rico -

barge owner an eral manager of barge
g ssel to in an unsea
of oil and failure to notify of hazardot

of 5 years’
munity se
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MARINE CASUALTY CRIMINAL PROSECUTIONS

North Cape (1996)

* Grounding of tank barge:and:spill of 826,000 gallons of fuel oil off
Rhode Island

* Parent company of tug and'barge.owner agreed to pay 57 million in
federal and state fines

* Tug master fined $10,000 and given two years’ probation for
negligence in ignoring‘sgvere winter storm-warnings

MARINE CASUALTY CRIMINAL PROSECUTIONS

Ocean Chemical Carriers (1997)

¢« Shipowner and master convicted of knowing discharge of
60,000 gallons of oily waste and failure to report discharge

* Vessel owner fined $50,000 and placed on two years’
probation

* Master received 24-month license suspension

sM

MARINE CASUALTY CRIMINAL PROSECUTIONS

Cosco Busan (2007)

nent, did not engage in p:
ster-pilot fully utilize radar or tal
at ship's d sage plan at direction o

master of his duties and

SMA
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PORTS AND WATERWAYS SAFETY ACT

* Master must ensure vessel is navigated by competent persons

* Failure to report hazardous condition that may affect the
vessel, shore structures or environmental quality of US waters

United States v. D/S Progress - Vessel owner sentenced to pay
$250,000 fine for conspiring to conceal a hazardous leak in hull
of oil tanker entering Baltimore Harbor

SMA

MARPOL PROTOCOL

+ Actto Prevent Pollution from Ships (APPS)
* “Master or other person in charge of the ship” must maintain the
oil record book
* Knowing discharge of oil
— Fine of $250,000 for individuals / $500,000 for corporations
— Imprisonment for 6 years
* Master unlikely to have personal knowledge of engine room
operations
+ Chief engineers are the primary target

SMA

GENERAL CRIMINAL STATUTES

WITNESS TAMPERING - 18 U.5.C. §1512

* Anyone who knowingly uses intimidation or physical force, threatens, or corruptly
persuades another person with intent to prevent or hinder communications with a law
enforcement officer or judge

CONSPIRACY - 18 U.S.C. 5371
+ Two or more persons who conspire to defraud or commit an offense against the United
States or any agency thereof

FRAUD AND FALSE STATEMENTS - 18 U.5.C. §1001
+ Prohibits written or oral false statements to government agency

OBSTRUCTION OF JUSTICE - 18 U.S.C. §1505
+ Anyone who influences, obstructs or impedes the proper administration of law under any
proceeding before any department or agency of the United States
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OILY WATER SEPARATOR (OWS)

SMA

MARPOL OWS PROSECUTIONS

United States v. Apex Oil Co., 132 F.3d 1287 (9" Cir. 1997)
+ Indictments of vessel owner and four masters for discharge of cargo related oil residues
dismissed on basis of rule of lenity

United States v. Royal Caribbean Cruises, Ltd,, 11 F. Supp. 2d 1358 (5.D. Fla. 1998)

+ Cruise ship operator indicted for presenting false statement to Coast Guard in the form of
false ORB entries

+ False Statements Act complements MARPOL/APPS and does not violate international law

United States v. Jho, 534 F. 3d 398 (5th Cir. 2008)

* Chief engineer and vessel owner charged with failure to maintain ORB, conspiracy and
false statements

+ “Maintain” imposes a duty to ensure ORB is accurate on entering US ports

= Chief engineer aided and abetted master in failing to maintain ORB

SMA

MARPOL OWS PROSECUTIONS

United States v. lonia Mgmt. S.A., 555 F.3d 303 (2nd Cir. 2009)
* Vessel owner charged with separate violations of APPS
* Duty to “maintain” includes insuring a complete and accurate record

United States v. Fafalios, 817 F. 3d 155 (5th Cir. 2016)

* Chief engineer charged with failure to maintain ORB, obstruction of
justice and witness tampering

* APPS indictment dismissed because only the master or other person
having charge of the ship is responsible for maintaining ORB and failure
to record discharge occurred in international waters

SMA
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CONCLUSIONS

* Criminal prosecutions of masters and crew members in US marine
casualties are relatively rare but more commonplace since the
EXXON VALDEZ

* Masters are generally not prosecuted for MARPOL OWS
violations; Chief Engineers are the primary target

* Shipowners and operators may be prosecuted on the basis of
vicarious or direct liability

* Monetary penalties are not an effective deterrent

Thank you
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RELIEF IN CROSS-BORDER INSOLVENCY
AND MARITIME LAW

RoSALIE vAN DAEL

Reliefin Cross-Border Insolvency
and Maritime Law

Principles of the Model Law

Comity
Uniformity

Flexibility
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United Nations Commission on International Trade Law
(UNCITRAL) Model Law on Cross-Border Insolvency (1997)

UNCITRAL Model Law
on Cross-Border Insolvency
with Guide to Enactment
and Interpretation

UNCITRAL
Model Law on
Cross-Border Insolvency:
The Judicial Perspective

Pre-Model Law case

Turners & Growers Exporters Ltd v Cornelis
Verlome (1996) 1 BCSLR 334 350

In practical terms?

in practical terms, no single
approach is possible or
desirable.
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Four elements of the Model Law

ination

Relief

that can |

Clash of the Titans
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Interim Relief

e rights will be suspended in the forum

ceeding and, secondly, what is the
quivalent for the foreign insolvency process so that the stay
Il mfIP rhp mnst andl gous manner, the nature of the

Adequate Protection

Article I Protection of creditors and other interested persons

1. In granting or denying relicl under anticle 19 ar 21, or in modify-
img or terminating relicf under paragraph 3 of this articke, the court must be
satisfied that the imterests of the crediors and other interested persoms.
including the deblar, are adequately protected

1 The count may subject relicf granted under anticle 19 of 21 1o

conditions it considers appropriate.

3. The couri may, at the roquest of the forcign roprescniative or @
person affected by rehief granted under article 19 or 21, or at its own mation,
modify or terminate such reliel

Treatment: Case Law

Any application for the issue of a warrant of arrest in Australia of any vessel
owned or chartered by the defendant be dealt with by a Judge of this Court
and these Reasons for Judgment be drawn to the attention of the Court at the
time any such application is made.
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Practice Notes

IEDERAL CORT
08 ASTRALIA
CROS-BORDER SSOLVENCY PRACTICE NOTE:

COOPERATION WITH FOREIGN COURTS 0N

FORESGH REPRESINTATIVES (GPM-XBOR}

ADMSRALTY AN NARTTIMN FRACTICE WOTE (ASM-1)
[ S— o

What a relief!

Thank you
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Status of Signatures, Ratifications, Acceptances, Approvals, Accessions, Reservations
and Notifications of Succession with regard to Maritime Law Conventions

STATUS OF SIGNATURES, RATIFICATIONS,
ACCEPTANCES, APPROVALS, ACCESSIONS,
RESERVATIONS AND NOTIFICATIONS OF
SUCCESSION WITH REGARD TO MARITIME
LAW CONVENTIONS

Since 1951 CMI has published information about the status of maritime
law conventions in its CMI Bulletins, and later in its CMI Yearbooks.
The information was initially limited to the Brussels’ conventions which
were the result of the work of CMI itself. But over time information about
maritime law conventions produced by IMO and other organizations was
also published by CMI. For its information CMI relied on the kind co-
operation with the Ministry of Foreign Affairs of Belgium (the depositary of
the Brussels’ conventions), and the secretariats of the relevant international
organizations.

Over the years the Belgian Ministry and the international organizations
have proceeded to publish information on the status of conventions on the
internet. These internet publications are updated as soon as new information
becomes available. Therefore, spending a lot of time on the gathering of
the same information for an annual publication in a paper yearbook would
now seem to serve a very limited purpose. It was therefore decided to stop
publishing the status of conventions in the CMI Yearbook and switch to
publication on the CMI website. In order to prevent the unnecessary
duplication of information already publicly available (and kept up to date) on
the websites of the Belgian Ministry of Foreign Affairs and the international
organizations, CMI now simply provides a list of the relevant maritime
law conventions with links to the websites of convention depositaries and
international organizations. References to national treaty databases which
provide trustworthy information on the status of multilateral conventions
are also included.

The conventions are listed under six headings:

Status of Brussels (CMI) Maritime Law Conventions
Status of IMO Maritime Law Conventions

Status of UN and UN/IMO Maritime Law Conventions
Status of UNESCO Maritime Law Conventions

Status of UNIDROIT Maritime Law Conventions
Status of Antarctic Maritime Law Conventions



424 CMI YEARBOOK 2023

Status of Signatures, Ratifications, Acceptances, Approvals, Accessions, Reservations
and Notifications of Succession with regard to Maritime Law Conventions

The conventions are listed within these categories in chronological order,
but keeping protocols to conventions grouped together with the original
convention.

It should be noted that the information provided on the websites referred
to may vary in detail and accuracy. Just as in the past, CMI cannot guarantee
that all the information is complete and correct. In the end it is advisable to
contact the official depositary of each convention. Experience has shown
that even then the information provided may be subject to debate.

Taco van der Valk
5 January 2023
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Status of Brussels (CMI) Maritime Law Conventions

Status of Brussels (CMI) Maritime Law Conventions

International Convention for the Unification of Certain Rules of Law
with respect to Collision between Vessels, Brussels, 23 September 1910

Entry into force: 1 March 1913

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM1.%20Convention%20internationale%20pour%20
'unification%20de%20%5B...%5D.pdf

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/003382

Convention for the Unification of Certain Rules of Law relating to
Assistance and Salvage at Sea, Brussels, 23 September 1910

Entry into force: 1 March 1913

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM2.%20A)%20Convention%20internationale%20pour%20
I'unification%20de%20%5B...%5D.pdf

Protocol to amend the Convention for the Unification of Certain Rules of
law relating to Assistance and Salvage at Sea Signed at Brussels on 23rd
September 1910, Brussels, 27 May 1967

Entry into force: 15 August 1977
+ the depositary, the Belgian Government:
* https://diplomatie.belgium.be/sites/default/files/documents/
CDM2.%20B)%20Protocole%20de%20modification%2C%20
sign%C3%A9%20%C3%A0%20%5B..%5D.pdf

International Convention for the Unification of Certain Rules relating to
the Limitation of the Liability of Owners of Sea-going Vessels, Brussels,
25 August 1924

Entry into force: 2 June 1931

+ the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM3.%20Convention%20internationale%20pour%20
'unification%20de%20%5B...%5D.pdf

+ the United Nations Treaty Collection: https:/treaties.un.org/pages/
showDetails.aspx?objid=0800000280167705
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Status of Brussels (CMI) Maritime Law Conventions

International Convention for the Unification of Certain Rules of Law
relating to Bills of Lading, Brussels, 25 August 1924

Entry into force: 2 June 1931

« the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM4.%20A)%20Convention%20internationale%20pour%20
I'unification%20de%20%5B...%5D.pdf

* the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002801d0f51

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/004127

Protocol to amend the International Convention for the Unification of
Certain Rules of Law relating to Bills of Lading, signed at Brussels on
25" August 1924, Brussels, 23 February 1968

Entry into force: 23 June 1977

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM4.%20B)%20Protocole%20de%20modification%2C%20
sign%C3%A9%20%C3%A0%20Bruxelles%201%20%5B...%5D.pdf

* the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?objid=08000002800ca4ab

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/003112

Protocol amending the International Convention for the Unification
of Certain Rules of Law relating to Bills of Lading, 25 August 1924 as
amended by the Protocol of 23 February 1968, Brussels, 21 December 1979

Entry into force: 14 February 1984

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/CDM4.%20
C)%20Protocole%2C%20sign%C3%A9%20%C3%A0%20
Bruxelles%2016%2021%20d%C3%A9cembre%20%5B...%5D.pdf

* the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?objid=08000002800d54ea

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/000840

International Convention for the Unification of Certain Rules relating
to Maritime Liens and Mortgages, Brussels, 10 April 1926

Entry into force: 2 June 1931

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDMS5.%20Convention%20internationale%20pour%20
I'unification%20de%?20certaines%20r%C3%A8gles%20relatives.pdf

» the United Nations Treaty Collection: https:/treaties.un.org/pages/
showDetails.aspx?0bjid=080000028016775a
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Status of Brussels (CMI) Maritime Law Conventions

International Convention for the Unification of Certain Rules concerning
the Immunity of State-owned Ships, Brussels, 10 April 1926

Entry into force: 8 January 1937

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM6.%20Convention%20internationale%20pour%20
I’unification%20de%20certaines%20r%C3%A8gles%20
concernant%20%5B...%5D.pdf

» the United Nations Treaty Collection: https:/treaties.un.org/pages/
showDetails.aspx?objid=0800000280166914

* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/003839

Additional Protocol to the International Convention for the Unification
of Certain Rules concerning the Immunity of State-owned Ships,
Brussels, 24 May 1934

Entry into force: 8 January 1937

+ the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM6.%20Convention%20internationale%20pour%20
I’unification%20de%20certaines%20r%C3%A8gles%20
concernant%20%5B...%5D.pdf

+ the United Nations Treaty Collection: https:/treaties.un.org/pages/
showDetails.aspx?0bjid=0800000280166914

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/005942

International Convention on Certain Rules concerning Civil Jurisdiction
in Matters of Collision, Brussels, 10 May 1952

Entry into force: 14 September 1955

+ the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM7.%20Convention%20internationale%20pour%20
I'unification%20de%20certaines%20%5B...%5D.pdf

+ the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?objid=08000002801338d5

International Convention for the Unification of Certain Rules Relating
to Penal jurisdiction in matters of collision and other incidents of
navigation, Brussels, 10 May 1952

Entry into force: 20 November 1955

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDMS8.%20Convention%20internationale%20pour%20
I'unification%20de%20certaines%20%5B...%5D.pdf

» the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002801338c3&clang=_en
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Status of Brussels (CMI) Maritime Law Conventions

International Convention for the Unification of Certain Rules Relating
to the Arrest of Sea-Going Ships, Brussels, 10 May 1952

Entry into force: 24 February 1956

« the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM9.%20Convention%20internationale%20pour%20
I'unification%20de%?20certaines%20%5B...%5D.pdf

» the United Nations Treaty Collection: https:/treaties.un.org/pages/
showDetails.aspx?0bjid=08000002801338ba

* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/007235

International Convention relating to the Limitation of the Liability of
Owners of Sea-going Ships, Brussels, 10 October 1957

Entry into force: 31 May 1968

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM10.%20A)%20Convention%?20internationale%20sur%201a%20
limitation%20de%20la%20responsabilit%C3%A9%20%5B...%5D.pdf

* the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?objid=08000002800ea54a

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/006826

Protocol amending the International Convention relating to the
Limitation of the Liability of Owners of Sea-going Ships dated 10
October 1957, Brussels, 21 December 1979

Entry into force: 6 October 1984
* the depositary, the Belgian Government:
* https:/diplomatie.belgium.be/sites/default/files/documents/Etats%20
1i%C3%A9s1979.pdf
* the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?objid=08000002800d549d

International Convention relating to Stowaways, Brussels, 10 October
1957

Entry into force: not yet in force_
* the depositary, the Belgian Government:
* https://diplomatie.belgium.be/sites/default/files/documents/
CDM11.%20Convention%?20internationale%20sur%?201les%20
passagers%?20clandestins%2C%20%5B...%5D.pdf



PART III - STATUS OF CONVENTIONS 429

Status of Brussels (CMI) Maritime Law Conventions

International Convention for the Unification of Certain Rules relating
to the Carriage of Passengers by Sea, Brussels, 29 April 1961

Entry into force: 4 June 1965

* the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM12.%20Convention%20internationale%20pour%20
I'unification%20de%20certaines%20r%C3%A8gles%20en%20
%35B..%5D.pdf

» the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800ea435

* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/009010

International Convention on the Liability of Operators of Nuclear Ships,
(Brussels, 25 May 1962

Entry into force: not yet in force

+ the depositary, the Belgian Government:

* https://diplomatie.belgium.be/sites/default/files/documents/
CDM13.%20Convention%20relative%20a%201a%20
responsabilit%C3%A9%20des%20exploitants%20de%20%5B...%5D.
pdf

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/009108

International Convention for the Unification of Certain Rules relating
to Carriage of Passenger Luggage by Sea, Brussels, 27 May 1967

Entry into force: not yet in force_
+ the depositary, the Belgian Government:
* https://diplomatie.belgium.be/sites/default/files/documents/
CDM14.%20Convention%20internationale%20pour%20
I'unification%20de%20%5B...%5D.pdf

Convention relating to Registration of Rights in respect of Vessels under
Construction, Brussels, 27 May 1967

Entry into force: not yet in force_
* the depositary, the Belgian Government:
* https://diplomatie.belgium.be/sites/default/files/documents/
CDM15.%20Convention%?20internationale%20relative%20
%C3%A0%200"inscription%20%5B...%5D.pdf

International Convention for the Unification of Certain Rules relating
to Maritime Liens and Mortgages, Brussels, 27 May 1967

Entry into force: not yet in force_
* the depositary, the Belgian Government:
* https://diplomatie.belgium.be/sites/default/files/documents/
CDM16.%20Convention%?20internationale%20pour%20
I'unification%20de%?20certaines%20%5B...%5D.pdf
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Status of IMO Maritime Law Conventions

Status of IMO Maritime Law Conventions

International Convention on Civil Liability for Qil Pollution Damage,
Brussels, 29 November 1969

Entry into force: 19 June 1975_

* the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

* the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002801083db&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/003096

Protocol to the International Convention on Civil Liability for Oil
Pollution Damage, 1969, London, 19 November 1976

Entry into force: 8 April 1981 _

* the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

» the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800e815e&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Treaty/Details/001655

Protocol of 1984 to amend the International Convention on Civil
Liability for Oil Pollution Damage, 1969, London, 25 May 1984

Entry into force: not yet in force
* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/000115

Protocol of 1992 to amend the International Convention on Civil Liability for Oil
Pollution Damage, 1969, London, 27 November 1992

Entry into force: 30 May 1996

* the depositary, the (Secretary General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

« the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800a5777&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Treaty/Details/005146
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Status of IMO Maritime Law Conventions

International Convention relating to Intervention on the High Seas in
Cases of Oil Pollution Casualties, 1969, Brussels, 29 November 1969

Entry into force: 6 May 1975

* the depositary, the (Secretary General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

» the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002801089a9&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/003095

Protocol relating to Intervention on the High Seas in Cases of Pollution
by Substances other than Oil, 1973, London, 2 November 1973

Entry into force: 30 March 1983

+ the depositary, the (Secretary General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

+ the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?objid=08000002800ddf24&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/002394

International Convention on the Establishment of an International Fund
for Compensation for Oil Pollution Damage, Brussels, 18 December 1971

Entry into force: 16 October 1978

+ the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

+ the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800f5af6 &clang= en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/002837

Protocol to the International Convention on the Establishment of an
International Fund for Compensation for Oil Pollution Damage, 1971,
London, 19 November 1976

Entry into force: 22 November 1994

* the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

+ the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800ad4bc&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/001657
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Status of IMO Maritime Law Conventions

Protocol of 1984 to amend the International Convention on the
Establishment of an International Fund for Compensation for Oil
Pollution Damage, 1971, London, 25 May 1984

Entry into force: not yet in force
* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/000116

Protocol of 1992 to amend the International Convention on the
Establishment of an International Fund for Compensation for Oil
Pollution Damage, 1971, London, 27 November 1992

Entry into force: 30 May 1995

 the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

» the depositary, the United Nations Treaty Collection: https:/treaties.
un.org/Pages/showDetails.aspx?objid=08000002800a599a&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/012374

Protocol of 2003 to the International Convention on the Establishment
of an International Fund for Compensation for Qil Pollution Damage,
1992, London, 16 May 2003

Entry into force: 3 March 2005
 the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/010844

Convention relating to Civil Liability in the Field of Maritime Carriage
of Nuclear Material, Brussels, 17 December 1971

Entry into force: 15 July 1975
« the depositary, the International Maritime Organization: https:/www.
imo.org/en/About/Conventions/Pages/StatusOfConventions.aspx
» the United Nations Treaty Collection: https:/treaties.un.org/pages/
showDetails.aspx?0bjid=0800000280107d4b
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/002836
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Status of IMO Maritime Law Conventions

Athens Convention relating to the Carriage of Passengers and their
Luggage by Sea, 1974, Athens, 13 December 1974

Entry into force: 28 April 1987
* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
» the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800cdbb3

Protocol to the Athens Convention relating to the Carriage of Passengers
and their Luggage by Sea, 1974, London, 19 November 1976

Entry into force: 30 April 1989
+ the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
+ the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800c3599&clang=_en

Protocol of 1990 to amend the Athens Convention relating to the Carriage
of Passengers and their Luggage by Sea, 1974, London, 29 March 1990

Entry into force: not yet in force
+ the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/

StatusOfConventions.aspx

Protocol of 2002 to the Athens Convention relating to the Carriage of
Passengers and their Luggage by Sea, 1974, London, 1 November 2002

Entry into force: 23 April 2014
* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/011547

Convention on Limitation of Liability for Maritime Claims, London, 19
November 1976

Entry into force: 1 December 1986

* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

» the United Nations Treaty Collection: https:/treaties.un.org/pages/
showDetails.aspx?0bjid=08000002800f9404

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/001656
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Status of IMO Maritime Law Conventions

Protocol of 1996 to amend the Convention on Limitation of Liability for
Maritime Claims, 1976, London, 2 May 1996

Entry into force: 13 May 2004
* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/007428

Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, 1988, Rome, 10 March 1988

Entry into force: 1 March 1992

» the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

* the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?objid=08000002800b9bd7&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/002231

Protocol for the Suppression of Unlawful Acts against the Safety of Fixed
Platforms Located on the Continental Shelf, 1988, Rome, 10 March 1988

Entry into force: 1 March 1992

* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

* the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800b9af3&clang= en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/002232

Protocol of 2005 to the Convention for the Suppression of Unlawful Acts
against the Safety of Maritime Navigation, London, 14 October 2005

Entry into force: 28 July 2010
* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/011471

Protocol of 2005 to the Protocol for the Suppression on Unlawful Acts
against the Safety of Fixed Platforms located on the Continental Shelf,
London 14 October 2005

Entry into force: 28 July 2010
* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/011470
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Status of IMO Maritime Law Conventions

International Convention on Salvage, 1989, London, 28 April 1989

Entry into force: 14 July 1996

* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

» the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800a58b3

* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/003805

International Convention on Oil Pollution Preparedness, Response and
Co-operation 1990, London, 30 November 1990

Entry into force: 13 May 1995

+ the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx

+ the United Nations Treaty Collection: https:/treaties.un.org/Pages/
showDetails.aspx?0bjid=08000002800aada6&clang=_en

* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/004459

Protocol on Preparedness, Response and Co-operation to Pollution
Incidents by Hazardous and Noxious Substances, 2000, London, 15
March 2000

Entry into force: 14 June 2007
+ the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/009370

International Convention on Liability and Compensation for Damage in
Connection with the Carriage of Hazardous and Noxious Substances by
Sea, 1996, London, 3 May 1996

Entry into force: not yet in force
* the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/007429
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Status of IMO Maritime Law Conventions

Protocol of 2010 to the International Convention on Liability and
Compensation for Damage in Connection with the Carriage of
Hazardous and Noxious Substances by Sea, 1996, London 30 April 2010

Entry into force: not yet in force
* the depositary, the (Secretary-General of the) International Maritime
Organization: https://www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/012292

International Convention on Civil Liability for Bunker Oil Pollution
Damage, 2001, London, 23 March 2001

Entry into force: 21 November 2011
 the depositary, the (Secretary-General of the) International Maritime
Organization: https:/www.imo.org/en/About/Conventions/Pages/
StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/011005

Nairobi International Convention on the Removal of Wrecks, Nairobi,
18 May 2007

Entry into force: 14 April 2015
* the depositary, the International Maritime Organization: https:/www.
imo.org/en/About/Conventions/Pages/StatusOfConventions.aspx
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/009962
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Status of UN and UN/IMO Maritime Law Conventions

United Nations Convention on a Code of Conduct for Liner Conference,
Geneva, 6 April 1974

Entry into force: 6 October 1983
* thedepositary, the(Secretary-General ofthe) United Nations: https:/treaties.
un.org/Pages/showDetails.aspx?0bjid=080000028003a445&clang= en
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/002264

United Nations Convention on the Carriage of Goods by Sea, Hamburg,
31 March 1978

Entry into force: 1 November 1992
+ the depositary, the (Secretary-General of the) United Nations: https:/
treaties.un.org/Pages/showDetails.aspx?0bjid=0800000280042179

United Nations Convention on International Multimodal Transport of
Goods, Geneva, 24 May 1980

Entry into force: not yet in force
* thedepositary, the(Secretary-General ofthe) United Nations: https:/treaties.
un.org/Pages/showDetails.aspx?objid=0800000280025033&clang=_en

United Nations Convention on the Law of the Sea, Montego-Bay, 10
December 1982

Entry into force: 16 November 1994
+ thedepositary,the(Secretary-General ofthe) United Nations: https:/treaties.
un.org/Pages/showDetails.aspx?0bjid=0800000280043ad5&clang=_en
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/000493

United Nations Convention on Conditions for Registration of Ships,
Geneva, 7 February 1986

Entry into force: not yet in force
+ the depositary, the (Secretary-General of the) United Nations: https:/
treaties.un.org/Pages/showDetails.aspx?objid=080000028004c485

United Nations Convention on the Liability of Operators of Transport
Terminals in International Trade, Vienna, 19 April 1991

Entry into force: not yet in force

« thedepositary,the(Secretary-General of the) United Nations: https:/treaties.
un.org/Pages/showDetails.aspx?0bjid=080000028004b4c0&clang= en



438 CMI YEARBOOK 2023

Status of UNIDROIT Maritime Law Conventions

International Convention on Maritime Liens and Mortgages, 1993,
Geneva, 6 May 1993

Entry into force: 5 September 2004
« the depositary, the (Secretary-General of the) United Nations: https:/
treaties.un.org/Pages/showDetails.aspx?0bjid=080000028004a70a

International Convention on Arrest of Ships, 1999, Geneva, 12 March
1999

Entry into force: 14 September 2011
* the depositary, the (Secretary-General of the) United Nations: https:/
treaties.un.org/Pages/showDetails.aspx?objid=080000028004ce27
* the International Maritime Organization: https:/www.imo.org/en/
About/Conventions/Pages/StatusOfConventions.aspx

United Nations Convention on Contracts for the International Carriage
of Goods Wholly or Partly By Sea, New York, 11 December 2008

Entry into force: not yet in force
* the depositary, the (Secretary-General of the) United Nations: https:/
treaties.un.org/Pages/showDetails.aspx?objid=080000028021e615
* Netherlands Treaty Database (in English) (Verdragenbank): https://
verdragenbank.overheid.nl/en/Verdrag/Details/010533

Status of UNESCO Maritime Law Conventions

UNESCO Convention on the Protection of Underwater Cultural Heritage,
Paris, 2 November 2001

Entry into force: 2 January 2009
* the depositary, the (Director-General of the) United Nations
Educational, Scientific, Cultural Organization (UNESCO):
* http://portal.unesco.org/en/ev.php-URL ID=13520&URL DO=DO
TOPIC&URL SECTION=201.html
* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/010501

Status of UNIDROIT Maritime Law Conventions

UNIDROIT Convention on International Financial Leasing, Ottawa, 28
May 1988

Entry into force: 1 May 1995
* the depositary, the Government of Canada: -
» the originating organization, the International Institute for the
Unification of Private Law (UNIDROIT):
* https:/www.unidroit.org/instruments/leasing/convention/status/
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Status of Antarctic Maritime Law Conventions

Annex VI to the Protocol on Environmental Protection to the Antarctic
Treaty: Liability Arising From Environmental Emergencies, Stockholm,
14 June 2005

Entry into force: not yet in force
* the depositary, the Government of the United States:
* https:/www.state.gov/annex-vi-antarctic-treaty/
* Netherlands Treaty Database (in English) (Verdragenbank): https:/
verdragenbank.overheid.nl/en/Verdrag/Details/010766
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CONFERENCES
] OF THE
COMITE MARITIME INTERNATIONAL

I. BRUSSELS - 1897

President:

Mr. Auguste BEERNAERT.
Subjects:

Organization of the International
Maritime Committee - Collision
-Shipowners’ Liability.

II. ANTWERP — 1898
President:

Mr. Auguste BEERNAERT.
Subjects:

Liability of Owners of sea-going
vessels.

III. LONDON - 1899

President:

Sir Walter PHILLIMORE.
Subjects:

Collisions in which both ships are
to blame - Shipowners’ liability.

IV. PARIS - 1900

President:

Mr. LYON-CAEN.

Subjects:

Assistance, salvage and duty to
tender assistance - Jurisdiction in
collision matters.

V. HAMBURG - 1902

President:

Dr. Friedrich SIEVEKING.
Subjects:

International Code on Collision
and Salvage at Sea - Jurisdiction in
collision matters - Conflict of laws
as to owner-ship of vessels.

VI. AMSTERDAM - 1904
President:

Mr. EN. RAHUSEN.

Subjects:

Conflicts of law in the matter of
Mortgages and Liens on ships -
Jurisdiction in collision matters -
Limitation of Shipowners’ Liability.

VIIL. LIVERPOOL - 1905
President:

Sir William R. KENNEDY.
Subjects:

Limitation of Shipowners’ Liability
- Conflict of Laws as to Maritime
Mortgages and Liens - Brussels
Diplomatic Conference.

VIII. VENICE - 1907

President:

Mr. Alberto MARGHIERI.
Subjects:

Limitation of Shipowners’ Liability
- Maritime Mortgages and Liens -
Conflict of law as to Freight.
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IX. BREMEN - 1909

President:

Dr. Friedrich SIEVEKING.
Subjects:

Conflict of laws as to Freight
-Compensation in respect of
personal injuries - Publication of
Maritime Mortgages and Liens.

X. PARIS - 1911

President:

Mr. Paul GOVARE.

Subjects:

Limitation of Shipowners’ Liability
in the event of loss of life or
personal injury - Freight.

XI. COPENHAGEN - 1913
President:

Dr. J.H. KOCH.

Subjects:

London declaration 1909 - Safety
of Navigation - International Code
of Affreightment - Insurance of
enemy property.

XII. ANTWERP - 1921

President:

Mr. Louis FRANCK.

Subjects:

International Conventions relating
to Collision and Salvage at sea.

- Limitation of Shipowners’
Liability -Maritime Mortgages and
Liens -Code of Affreightment -
Exonerating clauses.

XIII LONDON - 1922
President:

Sir Henry DUKE.

Subjects:

Immunity of State-owned ships

- Maritime Mortgage and Liens.
- Exonerating clauses in Bills of
lading.

XIV. GOTHENBURG - 1923
President:

Mr. Efiel LOFGREN.

Subjects:

Compulsory insurance of
passengers -Immunity of State
owned ships -International Code
of Affreightment - International
Convention on Bills of Lading.

XV. GENOA - 1925

President:

Dr. Francesco BERLINGIERI.
Subjects:

Compulsory Insurance of
passengers - Immunity of State
owned ships - International Code
of Affreightment - Maritime
Mortgages and Liens.

XVI. AMSTERDAM - 1927
President:

Mr. B.C.J. LODER.

Subjects:

Compulsory insurance of
passengers - Letters of indemnity
- Ratification of the Brussels
Conventions.

XVII. ANTWERP - 1930
President:

Mr. Louis FRANCK.

Subjects:

Ratification of the Brussels
Conventions - Compulsory
insurance of passengers -
Jurisdiction and penal sanctions in
matters of collision at sea.
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XVIIIL. OSLO — 1933

President:

Mr. Edvin ALTEN.

Subjects:

Ratification of the Brussels
Conventions -Civil and penal
jurisdiction in matters of collision
on the high seas - Provisional
arrest of ships - Limitation of
Shipowners’ Liability.

XIX. PARIS - 1937

President:

Mr. Georges RIPERT.

Subjects:

Ratification of the Brussels
Conventions -Civil and penal
jurisdiction in the event of
collision at sea - Arrest of ships
- Commentary on the Brussels
Conventions - Assistance and
Salvage of and by Aircraft at sea.

XX. ANTWERP — 1947

President:

Mr. Albert LILAR.

Subjects:

Ratification of the Brussels
Conventions, more especially of
the Convention on mmunity of
State-owned ships - Revision of the
Convention on Limitation of the
Liability of Owners of sea-going
vessels and of the Convention on
Bills of Lading - Examination of
the three draft conventions adopted
at the Paris Conference 1937 -
Assistance and Salvage of and by
Aircraft at sea - York and Antwerp
Rules; rate of interest.

XXI. AMSTERDAM - 1948
President:

Prof. J. OFFERHAUS

Subjects:

Ratification of the Brussels
International Convention - Revision
of the York-Antwerp Rules 1924

- Limitation of Shipowners’
Liability (Gold Clauses) -Combined
Through Bills of Lading -Revision
of the draft Convention on arrest

of ships - Draft of creation of an
International Court for Navigation
by Sea and by Air.

XXII. NAPLES — 1951

President:

Mr. Amedeo GIANNINI.
Subjects:

Brussels International Conventions
- Draft convention relating to
Provisional Arrest of Ships -
Limitation of the liability of the
Owners of Sea-going Vessels

and Bills of Lading (Revision

of the Gold clauses) - Revision

of the Conventions of Maritime
Hypothéques and Mortgages -
Liability of Carriers by Sea towards
Passengers - Penal Jurisdiction in
matters of collision at Sea.

XXIII. MADRID — 1955
President:

Mr. Albert LILAR.
Subjects:Limitation of Shipowners’
Liability -Liability of Sea Carriers
towards passengers - Stowaways

- Marginal clauses and letters of
indemnity.
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XXIV. RIJEKA — 1959

President:

Mr. Albert LILAR

Subjects:

Liability of operators of nuclear
ships - Revision of Article X of the
International Convention for the
Unification of certain Rules of law
relating to Bills of Lading - Letters
of Indemnity and Marginal clauses.
Revision of Article XIV of the
International Convention for the
Unification of certain rules of Law
relating to assistance and salvage
at sea - International Statute of
Ships in Foreign ports - Registry of
operations of ships.

XXV. ATHENS - 1962

President:

Mr. Albert LILAR

Subjects:

Damages in Matters of Collision -
Letters of Indemnity - International
Statute of Ships in Foreign Ports

- Registry of Ships - Coordination
of the Convention of Limitation
and on Mortgages - Demurrage
and Despatch Money - Liability of
Carriers of Luggage.

XXVI. STOCKHOLM - 1963
President:

Mr. Albert LILAR

Subjects:

Bills of Lading - Passenger
Luggage - Ships under
construction.

XXVII. NEW YORK - 1965
President:

Mr. Albert LILAR

Subjects:

Revision of the Convention on
Maritime Liens and Mortgages.

XXVIII. TOKYO - 1969
President:

Mr. Albert LILAR
Subjects:

“Torrey Canyon” - Combined
Transports -Coordination of
International Convention relating to
Carriage by Sea of Passengers and
their Luggage.

XXIX. ANTWERP - 1972
President:

Mr. Albert LILAR

Subjects:

Revision of the Constitution of the
International Maritime Committee.

XXX.HAMBURG - 1974
President:

Mr. Albert LILAR

Subjects:

Revisions of the York/Antwerp
Rules 1950 - Limitation of the
Liability of the Owners of Seagoing
vessels - The Hague Rules.
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XXXI. RIO DE JANEIRO - 1977
President:

Prof. Francesco BERLINGIERI
Subjects:

Draft Convention on Jurisdiction,
Choice of law and Recognition

and enforcement of Judgements in
Collision matters. Draft Convention
on Off-Shore Mobile Craft.

XXXII. MONTREAL - 1981
President:

Prof. Francesco BERLINGIERI
Subjects:

Convention for the unification

of certain rules of law relating

to assistance and salvage at sea -
Carriage of hazardous and noxious
substances by sea.

XXXIII. LISBON- 1985
President:

Prof. Francesco BERLINGIERI
Subjects:

Convention on Maritime Liens and

Mortgages - Convention on Arrest
of Ships.

XXXIV. PARIS - 1990
President:

Prof. Francesco BERLINGIERI
Subjects:

Uniformity of the Law of
Carriage of Goods by Sea in the
1990’s - CMI Uniform Rules
for Sea Waybills - CMI Rules
for Electronic Bills of Lading
-Revision of Rule VI of the York-
Antwerp Rules 1974.

XXXV. SYDNEY - 1994
President:

Prof. Allan PHILIP

Subjects:

Review of the Law of General
Average and York-Antwerp Rules
1974 (as amended 1990) - Draft
Convention on Off-Shore Mobile
Craft - Assessment of Claims

for Pollution Damage - Special
Sessions: Third Party Liability
-Classification Societies - Marine
Insurance: Is the doctrine of Utmost
Good Faith out of date?

XXXVI. ANTWERP - 1997
CENTENARY CONFERENCE
President:

Prof. Allan PHILIP

Subjects:

Off-Shore Mobile Craft - Towards
a Maritime Liability Convention -
EDI -Collision and Salvage - Wreck
Removal Convention - Maritime
Liens and Mortgages, Arrest of
Ships -Classification Societies -
Carriage of Goods by Sea - The
Future of CMI.

XXXVII SINGAPORE - 2001
President:

Patrick GRIGGS

Subjects:

Issues of Transport Law - Issues
of Marine Insurance - General
Average -Implementation of
Conventions - Piracy -Passengers
Carried by Sea.
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XXXVIII. VANCOUVER - 2004
President:

Patrick GRIGGS

Subjects:

Transport Law - General Average
- Places of Refuge for Ships in
Distress - Pollution of the Marine
Environment - Maritime Security
- Marine Insurance - Bareboat
Chartered Vessels - Implementation
of the Salvage Convention.

XXXIX. ATHENS 2008
President:

Jean-Serge Rohart
Subjects:

Places of Refuge — Procedural
Rules Relating to Limitation

of Liability in Maritime Law —
UNCITRAL Draft Convention

on Contracts for the International
Carriage of Goods Wholly or Partly
by Sea — Non-technical Measures
to Promote Quality Shipping —
Implementation and Interpretation
of International Conventions —
Judicial Sale of Ships — Charterer’s
Right to Limit Liability —
Charterer’s Right to Limit Liability
— Wreck Removal Convention 2007
— Draft Convention on Recycling
of Ships

XL. BEIJING 2012

President:

Karl-Johan Gombrii

Subjects:

Judicial Sales of Ships — Salvage
Convention 1989 — Rotterdam
Rules —York Antwerp Rules

2004 — Offshore Activity — Fair
Treatment of Seafarers —Piracy

— Maritime Issues for Judges —
Marine Insurance — The Western
and Eastern Cultural Influences
on Maritime Arbitration and

its Recent Developments in

Asia — Arctic/Antarctic Issues —
Cross Border Insolvencies — The
Shipbuilding Industry in Asia:
Problems and Challenges — Future
of the CMI in the Decades to
come. — Young Members Session:
Arrest of Ships and Judicial Sales
of Vessels — Offshore Activities,
New Regulations and Contracts
—Enforcement on Shipping
Companies by Creditors.

XLI. HAMBURG 2014
President:

Stuart Hetherington

Subjects:

Judicial Sales of Ships — York
Antwerp Rules 2004 — Ships in
hot water: Ship Financing and
Restructuring; Cross Border
Insolvencies; Liability of
classification societies; Wrongful
arrest of ships; Piracy — Ships
in cold water: Arctic Issues —
Maritime Miscellany: Ships
Emissions; Wreck Removal
Convention; Young CMI
Panel; MLC 2006 Issues and
Implementation.
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XLII. NEW YORK 2016 XLII. ANTWERP 2022
President: President:

Stuart Hetherington Christopher O. Davis

Subjects: Subjects:

General Average — Costa Concordia Judicial Sale of Ships — Polar

— Cybercrime in Shipping — Offshore ~ Shipping — Electronic Transport
Activities — Pandemic Response — Records — Maritime Law Issues
Polar Shipping — Unmanned Ships in Courts — Young CMI — Fair
—Lex Maritima — Ship financing Treatment of Seafarers — Unified
and Security Practices — Refugee Interpretation - MASS

Migration at Sea — Cross-border
insolvencies — Maritime Arbitration
— Marine Insurance —Liability for
Wrongful Arrest
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