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The Unification of the Law on Carriage of Goods 
– Currently and in the Future 

From Hague to Rotterdam 

–
via Hamburg or Visby



The Hague 1921
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Rotterdam Today



Structure of the Rotterdam Rules

1: General Provision

2: Scope of Application

3: Electronic Transport4: Obligation of Carrier

5: Liability of Carrier

6: Additional Provisions

7: Obligation of Shipper 8: Transport Documents

9: Delivery of the Goods

10: Right of Control

11: Transfer of Rights
12: Limits of Liability

13: Time for suit

14: Juristiction

15: Arbitration

16: Validity of Contractual 
Terms / Volume Contracts

17: Matters not governed

18: Final clauses



Adaptation to Electronic Trade Practices

– The electronic “Bill of Lading”

– the electronic transport record

– The call for the functional equivalent, where the “master” for the “equivalent” 
is not harmonized

– Establishing the mechanics in which shipping and trading (trade finance) is 
traditionally operating

– Protection of the crucial interfaces between Shipping and Trade



„Trade Mechanism” and Contract of Carriage

 S B
Sales Contract

Contract of Carriage

CIF FOB

Bank ABank B

B/L

Insurance Contract

Documentary Credit

Presenter
Presentation Notes
As the risk passes at the time of the beginning of transportation
and as the goods are only of value to the Buyer once they have safely arrived at destination,
marine cargo insurance is established to cover the risks inherent to transportation and storage.
Insured are – as a rule – the parties “interested in the cargo”, i.e. the parties involved in the underlying trade transaction.



„Trade Mechanism” and Contract of Carriage: 
Cargo Damge / Loss

Bank A

 S B
Sales Contract
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B/L
Documentary Credit

Insurance Contract
Contract of Carriage
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Presentation Notes
Insurers must, therefore, be interested in the framework under which transportation is carried out.
Traditionally insurers are interested in all aspects which concern the safe transportation of the goods itself (questions of responsibility and liability)
However, the insurance industry must, likewise be interested in all aspects of carriage, which serve the several interfaces with the trade contract. Insurers must be interested that the trade environment is designed in a way that avoids frictions which can arise in course of the performance of the trade transaction. 



„Trade Mechanism” and Contract of Carriage: 
Trade Frictions

Bank A

 S B
Sales Contract
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Documentary Credit

Insurance Contract
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Insurers must, therefore, be interested in the framework under which transportation is carried out.
Traditionally insurers are interested in all aspects which concern the safe transportation of the goods itself (questions of responsibility and liability)
However, the insurance industry must, likewise be interested in all aspects of carriage, which serve the several interfaces with the trade contract. Insurers must be interested that the trade environment is designed in a way that avoids frictions which can arise in course of the performance of the trade transaction. 



„Trade Mechanism” and Contract of Carriage  
“String Sale"

Versicherung

38



Contractual Approach

– A wide pallet of contractual issues must be harmonized in order to provide the 
shipping (and trading) parties clarity on the operation of the contract of 
carriage.

– Contractual Carrier – Master Carrier – Maritime Performing Carrier

– Contractual Shipper – FOB / FCA documentary Shipper

– Changes to the Contract Terms / Right of Control

– Door-To-Door

– Delivery (as the main performing element of the carrier)

– Delivery to a non-contractual party (third party consignee)



Door to Door Approach

– To reflect today’s logistics of a door-to-door service by Shipping Lines or NVOCC (freight Forwards as 
Contractual Carriers)

– One Contract – One Document – same validity over the entire transit

– Adaptation of the liability scheme based on mandatory land-based Conventions (Network System) 

– Huge importance: Global legal anchor for the NVOCC B/L (House B/L; FIATA B/L)



Transport Documents and their function for Shipping and Trade

– Existing Conventions – despite of their Title “International Convention for the Unification of Certain Rules 
of Law relating to Bills of Lading” – only focused on the issue of liability of the carrier

– conclusive evidence of B/L for third party (consignee) (Hague-Visby)

– Any modern regime must address many more issues – in particular in defining the “functional 
equivalent” for electronic trade.

– The Bill of Lading – the transferrable and negotiable document which is so important in Trade Finance – 
is today only one of the many forms in which the contract of Carriage is evidenced and by which trade 
receives its crucial information needed for its performance



Right of Control

– Crucial function to maintain and transfer the control over the goods / the 
cargo during transit

– for the shipping contract

– for the sales contract

– for the trade finance arrangements

– The Right of Control must be regulated for each form of evidence of the
contract of carriage / transport document

– Particular Position of the Right of Control when a Bill of Lading was issued

– The Right of Control is at the same providing an avenue for the Carrier, 
should he require instructions or information in the course of the performance 
of the contract.



Transfer of Rights

– How will the receiver (consignee in contract of carriage / buyer in Sales contract) be obtaining rights to 
claim the cargo at destination?

– Functions of the respective form of Transport Document

– Transfer of Rights on the basis of the “transfer” of the Transport Document



Issues at Delivery

– The only element regulated by prior instruments touching on the delivery was 
the determination of damages or losses upon delivery, including the notice of 
damages /losses and some techniques to obtain evidence at arrival.

– The main mechanics of the delivery at destination, the issues of frictions at 
deliveries that occur on a daily basis are only regulated in the Rotterdam 
Rules.

– Once in the contractual and door-door- approach modus, the provisions on 
delivery receive a crucial importance.

– Without he Rotterdam Rules, the issues must be (and are today) litigated, and 
this form jurisdiction to jurisdiction, producing conflicting and unsatisfactory 
results. All of this, on costs for the involved industries and their insurers.



Modern Liability System

– “Ice Breaker”: Break the “trench-war” between “Haguers and Hamburgers”

– Re-Open the liability issue in a conservative way, but adjust only what is 
considered necessary to adapt the Hague regime to a modern liability regime

– Allocation of Risks and Responsibilities to where the respective risk lies.

– Put liability issues in perspective to the whole values of the Rotterdam Rules, 
providing a more wholistic answer to the issues which a modern and 
harmonized law on the contract of carriage by sea must address.



Current Carriage of Goods by Sea and the Future: 
Conclusion
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Back –but towards what Future?
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Into the Future via Rotterdam!
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Developments towards Digitalisation
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MLETR 
Status

Presenter
Presentation Notes
https://www.digitalizetrade.org/MLETR
https://uncitral.un.org/en/texts/ecommerce/modellaw/electronic_transferable_records/status

https://www.digitalizetrade.org/MLETR


RR and MLETR: Scope
• Both the UNCITRAL Convention on Contracts for the Carriage of Goods 

Wholly or Partly by Sea 2008 (the Rotterdam Rules – RR) and the 
UNCITRAL Model Law on Electronic Transferable Records 2017 (MLETR) 
provide for the use of documents in electronic form.

• As the purpose of the RR is to regulate a certain type of contract, they 
focus exclusively on electronic transport records and articulate the 
contractual rights deriving from their use. 

• The MLETR’s focus is on enabling the use of all transferable documents 
in electronic form (including documents of title to goods, and negotiable 
instruments) with equivalent legal effect to their use in paper form. The 
MLETR does not articulate what these effects are.



RR and MLETR: Requirements
• The RR and MLETR differ in their articulation of the criteria to be met 

by information in electronic form before it is capable of functioning as 
a negotiable electronic transport document (RR) or an electronic 
transferable record (MLETR).

• The RR adopt a regime based on consent and contractual freedom, 
setting out the minimum aspects of issue and use for which the 
contract between the parties must provide.

• The MLETR articulates clear minimum criteria that must be met by an 
electronic record for it to be recognised as an electronic transferable 
record and to have equivalent effect to its paper counterpart.



RR Art 1, Definitions
18. “Electronic transport record” means information in one or more messages issued by electronic 
communication under a contract of carriage by a carrier, including information logically associated 
with the electronic transport record by attachments or otherwise linked to the electronic transport 
record contemporaneously with or subsequent to its issue by the carrier, so as to become part of 
the electronic transport record, that:
(a) Evidences the carrier’s or a performing party’s receipt of goods under a contract of carriage; and
(b) Evidences or contains a contract of carriage.

19. “Negotiable electronic transport record” means an electronic transport record:
(a) That indicates, by wording such as “to order”, or “negotiable”, or other appropriate wording 

recognized as having the same effect by the law applicable to the record, that the goods have 
been consigned to the order of the shipper or to the order of the consignee, and is not explicitly 
stated as being “non-negotiable” or “not negotiable”; and

(b) The use of which meets the requirements of article 9, paragraph 1.

56



RR Art 9, Procedures for use of negotiable 
electronic transport records
1. The use of a negotiable electronic transport record shall be subject to procedures 
that provide for:

(a) The method for the issuance and the transfer of that record to an intended 
holder;

(b) An assurance that the negotiable electronic transport record retains its 
integrity;

(c) The manner in which the holder is able to demonstrate that it is the holder; and
(d) The manner of providing confirmation that delivery to the holder has been 

effected, or that, pursuant to articles 10, paragraph 2, or 47, subparagraphs 1 (a) 
(ii) and (c), the electronic transport record has ceased to have any effect or 
validity.

2. The procedures in paragraph 1 of this article shall be referred to in the contract 
particulars and be readily ascertainable.
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MLETR, Art 2 Definitions
“Transferable document or instrument” means a document or an instrument 
issued on paper that entitles the holder to claim the performance of the 
obligation indicated in the document or instrument and to transfer the right 
to performance of the obligation indicated in the document or instrument 
through the transfer of that document or instrument.
“Electronic record” means a record generated, communicated, received or 
stored by electronic means, including, where appropriate, all information 
logically associated with or otherwise linked together so as to become part 
of the record, whether generated contemporaneously or not;
“Electronic transferable record” is an electronic record that complies with 
the requirements of article 10;
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Criteria to be met by an ETR under MLETR
Art. 10, Transferable documents or instruments
10.—(1)  Where a rule of law requires a transferable document or instrument, that requirement is 
met by an electronic record if —

(a) the electronic record contains the information that would be required to be contained in the 
transferable document or instrument; and

(b) a reliable method is used —
(i) to identify that electronic record as the authoritative electronic record constituting the 

electronic transferable record;
(ii) to render that electronic record capable of being subject to control from its creation 

until it ceases to have any effect or validity; and
(iii) to retain the integrity of that electronic record.

(2)  For the purposes of subsection (1)(b)(iii), the criterion for assessing integrity is whether 
information contained in the electronic record, including any authorised change that arises from its 
creation until it ceases to have any effect or validity, has remained complete and unaltered apart 
from any change that arises in the normal course of communication, storage or display.
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RR and MLETR: Approach

• The RR and MLETR differ in their approaches to enabling digitalization.

• The RR adopt a regime for electronic transport records based on “control” 
that operates in parallel to the regime for transport documents, based on 
possession. This parallel regime does not explain what constitutes 
“exclusive control”, however, it articulates the legal effects of having 
“exclusive control” between carrier and holder.

• The MLETR integrates electronic transferable records into the regime that 
applies to paper documents, using the functional equivalence approach. It 
does not articulate what the legal effect of establishing control is, as this 
depends on the regime governing possession of the equivalent paper 
document.

Presenter
Presentation Notes
The amendments to Article 7, section 7-106(c) provides clear criteria for identifying the holder based on:
Identification of the document
Identification of the person in control
Ability to exclude others from changing the name of the holder or transferring the document.




Meaning and Effect of “Control”: RR 
Article 1 Definitions
10. “Holder” means:
…
(b) The person to which a negotiable electronic transport record has been 
issued or transferred in accordance with the procedures referred to in 
article 9, paragraph 1.
21. The “issuance” of a negotiable electronic transport record means the 
issuance of the record in accordance with procedures that ensure that the 
record is subject to exclusive control from its creation until it ceases to have 
any effect or validity.
22. The “transfer” of a negotiable electronic transport record means the 
transfer of exclusive control over the record.
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Meaning and Effect of “Control”: RR 
Article 12, Period of responsibility of the carrier
1. The period of responsibility of the carrier for the goods under this Convention begins when the 
carrier or a performing party receives the goods for carriage and ends when the goods are delivered.

Article 47, Delivery when a negotiable transport document or negotiable electronic transport 
record is issued
1. When a negotiable transport document or a negotiable electronic transport record has been 
issued:
(a) The holder of the negotiable transport document or negotiable electronic transport record is 
entitled to claim delivery of the goods from the carrier after they have arrived at the place of 
destination, in which event the carrier shall deliver the goods … to the holder:

…
(ii) Upon demonstration by the holder, in accordance with the procedures referred to in article 9, 

paragraph 1, that it is the holder of the negotiable electronic transport record;
(b) The carrier shall refuse delivery if the requirements of subparagraph (a) (i) or (a) (ii) of this 
paragraph are not met….
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Article 50 defines the right of control, which exists during the entire period of responsibility of the carrier, as provided in Article 12. 



Meaning and Effect of “Control”: RR 
Article 50, Exercise and extent of right of control
1. The right of control may be exercised only by the controlling party and is limited to:

(a) The right to give or modify instructions in respect of the goods that do not constitute a variation of 
the contract of carriage;

(b) The right to obtain delivery of the goods at a scheduled port of call or, in respect of inland carriage, 
any place en route; and

(c) The right to replace the consignee by any other person including the controlling party.
2. The right of control exists during the entire period of responsibility of the carrier, as provided in article 
12, and ceases when that period expires.

Article 51, Identity of the controlling party and transfer of the right of control
4. When a negotiable electronic transport record is issued:

(a) The holder is the controlling party;
(b) The holder may transfer the right of control to another person by transferring the negotiable 

electronic transport record in accordance with the procedures referred to in article 9, paragraph 1; 
and

(c) In order to exercise the right of control, the holder shall demonstrate, in accordance with the 
procedures referred to in article 9, paragraph 1, that it is the holder.
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Article 50 defines the right of control, which exists during the entire period of responsibility of the carrier, as provided in Article 12. 



Meaning and Effect of “Control”: MLETR 
Art.11, Requirement for possession or transfer of possession
(1) Where the law requires or permits the possession of a transferable 
document or instrument, that requirement is met with respect to an 
electronic transferable record if a reliable method is used —

(a) to establish exclusive control of that electronic transferable 
record by a person; and

(b) to identify that person as the person in control.
(2)  Where the law requires or permits the transfer of possession of a 
transferable document or instrument, that requirement is met with 
respect to an electronic transferable record through the transfer of 
control over the electronic transferable record.
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Provisions on change of medium
• Both instruments provide for the possibility of changing from 

paper to electronic and vice-versa.
• The requirements for and effects of a valid change of medium 

are virtually identical – there are no material differences.
• Unlike the RR, the MLETR explicitly requires the replaced 

document or record to be “made inoperative” but this 
requirement is implied in the RR.
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Change of Medium: RR
Article 10, Replacement of negotiable transport document or negotiable electronic 
transport record

1. If a negotiable transport document has been issued and the carrier and the holder agree to 
replace that document by a negotiable electronic transport record:
(a) The holder shall surrender the negotiable transport document, or all of them if more than 

one has been issued, to the carrier;
(b) The carrier shall issue to the holder a negotiable electronic transport record that includes 

a statement that it replaces the negotiable transport document; and
(c) The negotiable transport document ceases thereafter to have any effect or validity

2. If a negotiable electronic transport record has been issued and the carrier and the holder 
agree to replace that electronic transport record by a negotiable transport document:
(a) The carrier shall issue to the holder, in place of the electronic transport record, a 

negotiable transport document that includes a statement that it replaces the negotiable 
electronic transport record; and

(b) The electronic transport record ceases thereafter to have any effect or validity.
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Change of Medium: MLETR
Article 17. Replacement of a transferable document or instrument with an electronic transferable 
record
1. An electronic transferable record may replace a transferable document or instrument if a reliable 
method for the change of medium is used.
2. For the change of medium to take effect, a statement indicating a change of medium shall be inserted 
in the electronic transferable record.
3. Upon issuance of the electronic transferable record in accordance with paragraphs 1 and 2, the 
transferable document or instrument shall be made inoperative and ceases to have any effect or validity.
4. A change of medium in accordance with paragraphs 1 and 2 shall not affect the rights and obligations 
of the parties.

Article 18. Replacement of an electronic transferable record with a transferable document or 
instrument
1. A transferable document or instrument may replace an electronic transferable record if a reliable 
method for the change of medium is used.
2. For the change of medium to take effect, a statement indicating a change of medium shall be inserted 
in the transferable document or instrument.
3. Upon issuance of the transferable document or instrument in accordance with paragraphs 1 and 2, 
the electronic transferable record shall be made inoperative and ceases to have any effect or validity.
4. A change of medium in accordance with paragraphs 1 and 2 shall not affect the rights and obligations  
of the parties.
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Conclusion: can they co-exist peacefully?
• While the approaches of the RR and the MLETR are distinct, the distinction stems 

from their different purposes, not from any divergence in principle.
• The RR creates a parallel regime for electronic records based on exclusive control, 

explicitly setting out the consequences of having such control.
• The MLETR sets out the criteria that need to be fulfilled by an electronic document 

for it to be treated as its paper equivalent: an essential criterion is that it has to be 
capable of exclusive control. This enables the paper regime, based on possession, to 
apply to the electronic document: the MLETR does not (and does not have to) spell 
out the consequences of having control.

• There do not appear to be any material differences in terms of outcomes: an 
electronic document that satisfies the requirements of the MLETR is almost certain 
to satisfy also the requirements of the RR. 

• The requirements set out in the MLETR can be viewed as providing a welcome 
supplement to the agreement-based regime in the RR.
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Thank you for your attention!
Questions?

m.goldby@qmul.ac.uk
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